Wills and Trusts Outline




Professor Schneider


Spring 2006


I. Intro to Estate Planning 
A. The Power to transmit Property at Death: Its Justification and Limitations

1. The Right to Inherit and the Right to Convey

a) Ways to view inheritance:

(1) Jefferson: should revert back to society

(2) Soviet Union: abolished inheritance for a few years

(3) Halbach: views as personal property which provides for an incentive to work 

b) Before this case, the Court’s view about whether there was a constitutional right to leave property was that there wasn’t…it was a statutory creation(no constitutional right to leave property 

c) Hodel v. Irving [O’Conner opinion; 1987]
(1) Congress enacted the Indian Land Consolidation Act, which contained a provision that certain fractional interests owned by tribe members would escheat to the tribe. (Individual owners were prohibited form devising the land w/ will and if they died w/out a will, the land would not go to intestate heirs but back to the tribe.)   

(2) Rule: The complete abolition of the rights of an owner to dispose of property rights is a taking w/out just compensation, violating the owner’s rights guaranteed under the Fifth Amendment.  This was a taking.  
(3) This decision focuses on the right to leave property, not to inherit( O ‘Connor says you could abolish descent, but not both devise and descent 

d) Hypo: Congress passes a law that prohibits any sale of handguns and assault weapons and on the death of any owner of a handgun shall escheat to the state (won’t go to the heirs); is this Constitutional?  Under Hodel, probably not unless the State pays for the gun 
e) Right to leave property is now a constitutional right 
THE POWER TO TRANSMIT PROPERTY AT DEATH: Pg. 8 & 9

1. Can Congress pass a law that makes the tribe the intestate heir to the property? i.e. can

Congress enact a law that states that members of the tribe will have to make a will, otherwise the land will go to the tribe?
a. Have not regulated devise, and descent – so descent can be regulated. Law will pass Constitutional muster.
2. The Policy of Passing Wealth at Death

a) Pros and cons…but mostly encourages ppl to take care of their own family, rather than leaving it to the state to take care of them 

(1) Pro: Natural way to reinforce family ties, family values; encourages ppl to make and save money for future generations 
(2) Con: this country is founded on the “American Dream” and yet there isn’t much social upward mobility when the rich families just pass down their wealth and help their kids to get richer; no incentive to work since heirs will get money regardless
3. An introduction to the Problem of the Dead Hand

a) Restatement 3rd of Property: donor’s intention should be carried out to the maximum allowed by the law.  But, the comment shows there are some limits to this policy.  

b) Shapira v. Union National Bank [Ohio; 1974]
(1) Facts: Daniel’s interest under his father’s will was conditioned on the requirement that he marry a Jew whose parents were both Jewish w/in 7 years of his father’s death.  

(2) *He can marry whomever he wishes (so no violation of the 14th A and the constitutional right to marry), he’ll just have to forego the $. 

(3) Arguments against enforcing the will:

(a) Constitutionality: interferes w/t he son’s right to marry (court finds this is only a restriction on his right to inherit, he could marry anyone he wants.)

(b) PP: court finds restriction is valid b/c it is only a partial restraint of marriage which imposes only reasonable restrictions 

(4) cy pres approach : would allow the court to modify the will unless the T expressly rejects a power of judicial modification (court views their actions as what the T would have done if he was still alive)

(5) There is a PP argument that conditions shouldn’t be enforced if they lead to family strife.   (provisions encouraging separation or divorce wouldn’t be allowed) 
THE POWER TO TRANSMIT PROPERTY AT DEATH: p.28.
(6a) Testator’s will directs his executor to tear down the testator’s house because the testator does not want anyone else to live in it. Can the executor tear down the house? (Demolish house after death)

a. Generally held invalid on basis of public policy. Reduces tax revenue from house. 
(6b) Photographer wants to destroy negatives to increase the value of his photographs after his death. 

a. Argument to uphold his wish:  If not held valid, then he may decide to destroy them before he dies. Should not put people in this situation.  People make rational decisions, and court should not second guess the intent of the grantor.
b. Argument not to uphold his wish: Estate tax; if negatives were worth $9 million of the $10 million, then tax on the estate will be $10 million – so maybe photographers decision was not an irrational decision, but rather a misinformed decision. So that is why courts are willing to re-look at this stuff.
(6c) Justice of Supreme Court wants to destroy his notes, but historian wants to preserve. Rational decision to destroy notes, but should the public policy interest of having the notes being available prevail?
a. Should a historian have a standing to contest what is in a will.
b.  GR: only person with pecuniary interest (person who can take a will, or who will take by intestacy if the will fails) can  contest the will 
i. Exc: Maybe for public policy reasons
B. Transfer of the Decedent’s Estate

1. Probate and Nonprobate Property

a) Probate passes under will or intestacy; anything that needs a formal proceeding in court (In CA=probate court); becomes effective upon death 

b) Nonprobate property passes under an instrument other than  a will which became effective before death

(1) Joint tenancy: decedent’s interest vanish at death thus leaving the surviving tenant w/ all the interest 

(2) Life insurance: paid by the insurance company to the named beneficiary

(3) Contracts w/ payable on death provisions

(4) Interests in trusts  
c) What probate accomplishes:

(1) Provides evidence of transfer of title to the new owners by a probated will or decree of intestate succession

(2) It protects creditors by requiring payment of debts

(3) It distributes the decedent’s prop to those intended after the creditors are paid. 

2. Administration of Probate Estates

a) A person dying testate devises real property to devisees and bequeaths personal prop to legatees.  

b) When a person dies and probate is necessary, the first step is the appointment of a personal representative to oversee the winding up of the decedent’s affairs

(a) Responsibilities of the personal rep:

(i) To inventory and collect the assets of the decedent

(ii) To manage the assets during administration

(iii) To receive and pay the claims of creditors and tax collectors

(iv) To clear any titles to cars, real estate, etc. 

(v) To distribute the remaining assets to those entitled

(b) When person is named in the will(executor 
(c) If no named personal rep and not a will=administrator 
(d) Sometimes, the personal rep is appointed when there is a will, but the person isn’t named or the person named has died(this is an administrator w/ a will attached
(e) Statutes usually give an appointment preference order(in CA: spouse/registered domestic partner; children; parents; siblings; creditor (if no one else) 
c) Summary of the probate procedure

(1) Will should be probated in the jx where the decedent was domiciled at the time of death (primary or domiciliary jx)

(a) If real prop is another jx , ancillary administration in the jx is required.  

(2) Must be issuance of letters testamentary to an executor or letters of administration to an administrator authoring the person to act on behalf of the estate 
(a) CPC §8000

(b) CPC §8005: requires the personal rep to give notice to all interested parties before the will can be probated in order for anyone w/ a pecuniary interest in the will to contest the will 

(3) Nonclaim statutes: (time periods in which creditors are required to filed their claims…generally 2-6 months)
(a) Under these short term statutes, creditors are notified only by publication in a newspaper after probate proceedings are opened.  Known are reasonably ascertainable creditors must receive actual notice.  If no notice, these creditors have 1 yr after death.  

(b) Whether or not probate proceedings are commenced, these bar claims not filed w/in a longer period after the decedent’s death—generally 1-5 yrs. 

(c) CPC §9050: 

(i) Must give notice to known or reasonably known creditors w/in 4 months, or w/in 30 days of personal rep gaining knowledge.  Creditor then has 60 days to respond.   *If no notice was given, he personal rep can be personally liable. 

(ii) Once estate is closed, unpaid creditors have no recourse against the estate or ppl who estate was distributed 
(a) Exceptions: If general statute of limitations hasn’t passed, creditor has valid claim, creditor wasn’t given notice, or had no way of receiving notice 
(b) Then they can make pro rata claims against distributes to the extent that the estate has not run out (can’t go after Blackacre if it has been sold to a BFP). 
d) Is probate necessary?

(1) As a formal procedure, probate is expensive and time consuming

(2) Summary Probate Proceedings:

(a) Two methods: 1. petition to the superior court; 2. affidavit 

(b) Two main categories

(i) “Set asides”: in the CPC and UPC(essentially there to protect minor children and spouses when they might otherwise loose their house; §§6600-6602 are examples 

(a) Initiated by petition that asks the court to set aside the decedent’s assets up to $20K; also a homestead exemption for the support of the dependents

(b) Have the effect of foreclosing any creditors 

(ii) Small Estate Procedure: Most states allow you, if your estate is less than $10K, not to go through probate even if you have probate property  

(a) CA: estate worth $100,000 or less does not need to go through probate. (Included: personal items b/c don’t need title transfer; Excluded: real prop, unless spouse can get it through affidavit process.) 
TRANSFER OF DECEDENT’S ESTATE: Page 38-39

1. Aaron Green Problem at p. 38-39:
a. Part 1 – Aaron has the following assets at death:
i. Furniture, Furnishings, Other Items of Tangible Personal Property – No title papers, furniture already in possession of Martha.  Probably don’t need a probate proceeding to transfer this property.
ii. Savings Account in name of Aaron Green
iii. Joint Checking Account on which Aaron and Martha  Green were authorized to write checks – Martha’s name appears on the account, so this should not need to be probated.
iv. Employer’s pension plan, naming Martha Green for survivor’s benefits – Since Martha has survivor’s rights, this won’t need to be probated.
v. Government bonds, payable to “Aaron or Martha Green” – Since Martha has survivor’s rights, this won’t need to be probated.
vi. Ordinary life insurance policy naming Martha Green as primary beneficiary – Since this is a contract with a POD provision, all Martha will need to show is a death certificate to have this pass to her.  No probate necessary.
vii. Ford car – Vehicle code allows title to pass to Martha by signing an affidavit, this should not require probate to pass to Martha.
2. Is it wise for Martha to avoid probate? 
a.  Depends on whether she has a good handle of what Aaron was doing while he was alive.  Is she confident there aren’t other creditors of Aaron lurking anywhere?  She’s probably safe avoiding probate of Aaron’s estate.
3. Part 2 – Same assets as above,  except that Green died intestate, and the states statute of descent and distribution provides that where a decedent is survived by a spouse and children, one half of his real and personal property shall descend to the spouse and the remaining one half shall descend to the children.
a. The life insurance and the pension pass by right of survivorship.
b. What about the remainder of assets that do not pass by right of survivorship?
c. Under general intestacy laws, Martha is entitled to ½ and ¼ to each of the two sons.  
i. Martha might be able to reach an informal agreement with the sons if they are adults.
ii. What if the sons are minors?  In that case, Martha might want to set up a guardianship for the sons, but that is expensive and this estate is small.  Martha is probably a good risk for Martha to keep all the property and risk that the sons won’t sue her.
d. Martha ought to be able to go to the DMV, and, in a similar procedure, get title to the vehicle in her name.
e. Still recommend no formal administration.
4. Part 3.Aaron dies testate except that Green also owned a house and a lot worth $85,000 and another lot worth $8,000. The deeds to both tracts name Aaron Green as grantee. The residential property is subject to a mortgage with a current balance of $42,000; title to the other lot is free from encumbrances. Mist Green’s will be probated and his estate formally administered? 
a. In this case, since there is real property involved, the only way for Martha to get the title to property in her name is to go through probate.
b. CPC §13500 (text akins this to universal succession), Summary estate also possible - Downside is that she could be liable to his debts.
5. Part 4 - Suppose Green comes to you and tells you that he does not have a will. He describes his family situation and assets owned by him: the assets listed in problem but not the property listed in problem 2. His question: In view of his family situation and his modest estate, does he really need a will? 
a. Yes. Because will is not for just whatever you have on the date you execute the will but for all property you acquire till you die. 

e) Universal Succession:  Heirs or residuary designees inherit directly.  They succeed to tile of all of decedent’s prop and decedent’s debts w/out personal rep.  They are tenants in common and they distribute the prop.

(a) UPC §3-212 to §3-222: allow heirs to petition for universal succession.  No state has adopted these sections.  CPC §13500 allows this for spouse. 

(2) CPC §13500 surviving spouse (CA’s answer to universal succession): If a surviving spouse takes all by will or intestacy, no administration is necessary unless spouse wants it.  If not administered, surviving spouse assumes all debts.  Spouse can get title through affidavit process (CA 5901—car title).  
(a) Downside: Spouse isn’t protected from creditors as they would be if it went through probate. Nonclaim statutes don’t apply, but the 1 yr rule does. 
ESTATE PLANNING Problem p. 41-43
1. Article First: “I hereby direct that all of my just debts, funeral expenses, and expenses of administration of my estate be paid out of my estate as soon as may be practicable after my death.”  Does the “just debts” clause require the executor to pay off the mortgage on the Browns’ home? (page 43)

a. In re Estate of Miller: holds mortgage is Just debt.
b. In re Estate of Keil: holds the opposite
c. A mortgage is a just debt and the testator would have to pay off the debt instead of simply passing off the property with the mortgage attached. By paying off mortgage it could leave the estate strapped and my result in the selling of the property. Need to be careful with using terms like Just Debts


2. Which assets would pass through probate?
a. Mutual fund which is solely in his name

b. Remainder of mothers property

c. Lake home

d. Any tangible personal property
C. Professional Responsibility

1. Duties to Intended Beneficiaries

a) Simpson v. Calivas [New  Hampshire; 1994]
(1) Facts: Son sues lawyer for failure to draft a will which incorporated the actual intent of his father.  Since the court didn’t allow extrinsic evidence, son didn’t receive the homestead. 
(2) Rule: Attys drafting wills owe a duty of reasonable care to the intended beneficiaries. 

(3) Despite the lack of privity of K between TP beneficiaries and the atty drafter of a will, attys owe a duty to the TP beneficiary.  
2. Conflicts of Interest

a) Hotz v. Minyard [South Carolina; 1991]
(1) Facts: Executes will 1 in presence of family, then later in presence of lawyer executes will 2 (which cuts Judy out. Judy asks later to see father’s will and is shown will 1.  

(2) Lawyer didn’t owe a duty to Judy to show her will 2. BUT, lawyer did owe a duty not to misrepresent will 1 to Judy.  

(a) Here, an important fact was that the atty had been preparing Judy’s tax returns for 20 yrs.  A fiduciary relationship exists when one has special confidence in another so that the latter, in equity and good conscience, is bound to act in good faith.  An atty client relationship by nature is a fiduciary one.  

b) A. v. B. [New Jersey; 1999]

(1) Case illustrates that there’s nothing wrong w/ drafting wills and trusts for H and W at the same time, but need a clear letter that you’ll give both parties describing a possible conflict of interest.  You have a duty to disclose and inform your client of what’s going on. 
II. Intestacy: An Estate Plan by Default

A. The Basic Scheme

1. Intro

a) Intestacy=dies w/out a will; in this case, descent and distribution statute controls by default; remember that intestacy law says what the law thinks most ppl would want who die if they had written a will…always ask is this really what ppl would want?
(1) Personal prop covered by law of state where person was domiciled at death

(2) Real prop covered by law of state where real property sits
b) UPC §2-101 and CPC §6400:  All property not disposed of by will passes by intestacy.  
(1) UPC §2-101: Intestate Estate p. 60 (can cut ppl out from taking by intestacy, pretend they disclaimed their share) 
c) UPC §2-102: Share of Spouse
(1) Intestate share of surviving spouse is

(a) Entire estate if:

(i) No children/GC/GGC/etc. or parent survives OR
(ii) All of decedent’s surviving descendants are also descendants of spouse and spouse has no other kids who survived decedent (more generous than our state, where the surviving spouse would have to split w/ kids) 
(b) First $200K plus ¾ of remaining intestate estate if only parents of the decedent survive

(c) First $150K plus ½ of remaining intestate estate if all surviving descendants are also descendants of surviving spouse and surviving spouse has one or more surviving descendants who are not decedents.  (SS has child from previous) 
(d) First $100K plus ½ of remaining estate if one or more surviving descendants are decedent’s only.  (DS has child from previous)
d) UPC §2-103: Share of Heirs Other Than Surviving Spouse
(1) Any part of intestate estate not passing to SS under §2-102 or the entire intestate estate if there is no SS passes in the following order:
(a) Decedent’s descendants by representation

(b) Decedent’s parents

(c) Descendents of decedent’s parents by representation

(d) ½ to paternal and ½ to maternal gparents and descendants of gparents.  If one side doesn’t have gparents or descendants of gparents then all goes to other side. 
(e) Escheats to state UPC §2-105 (No taker) 
e) Most jxs give ½ to SS if only 1 child and 1/3 to SS if 2+children (2/3 would be split by children or surviving GC) 
f) IN CA:
(1) CPC §100: Community Property: SS gets ½ outright, depending on what decedent did w/ his ½ by will dictates remainder.  If no will, then SS gets all.  
g) CPC §101 and §6401: Quasi-community Property: during marriage property is treated like separate property and upon death it is treated like CP (with ½ going to wife and ½ subject to will)

(1) During marriage non-acquiring party has no rights to property

(2) §6401: if no will then SS gets all CP and QCP 
(3) QCP= property acquired in another state, presumably not a CP state, but the decedent dies in CA, then it is distributed as if it were always CP 

h) CPC §6401(c): Separate Property under Intestacy Statute 
(1) Spouse or domestic partner

(a) SS gets all if decedent dies w/out any surviving issue, parent, brother, sister, niece or nephew

(b) SS gets ½ if decedent leaves only 1 child or the issue of 1 deceased child OR decedent leaves no issue but leaves parents or siblings

(c) SS gets 1/3 if decedent leaves more than 1 child OR decedent leaves 1 child and issue of deceased child, or issue of 2 deceased children  

i) CPC §6402: Intestate estate not going to spouse passes as follows
(1) Issue of the decedent

(2) Decedent’s parents

(3) Siblings

(4) Gparnets of decedent or issues of gparents

(5) Step-kids

(6) Next of kin, where there are 2 or more collateral kindred in equal degree who claim through different ancestors, those claiming through nearest ancestor are preferred

(7) In-laws or sister/brother-in-law 

j) CPC §6404: No Taker
(1) If no taker under this provision, intestate estate escheats to state. 

(a) not get quasi and separate.) 

2. Share of Surviving Spouse

a) Primary policy is to carry out the probable intent of the average intestate decedent and the secondary policy is to protect those whom the decedent treated as a family. 

b) Chart 1: surviving spouse (W)=1/3 and the children will share the other 2/3 (1/3-C1 and 1/3 to GC by representation)…this is an example of a basic separate prop state when surviving spouse and more than one child or issue exist 

c) Omitted Spouse (Share of SS omitted accidentally in previous testamentary devices, made before marriage 
(1) CPC §21610: the omitted spouse shall receive shares of community, quasi (1/2 of CP and QCP), and separate prop as if decedent had died intestate, but share of sep prop can’t be more than ½ of sep prop
(2) CPC §21611: Spouse shall not receive a share of the estate as above if any of the following is established (purposefully omitted):

(a) If it appears that the decedent PURPOSEFULLY left the spouse out of the testamentary device, 

(b) Decedent provided for spouse by transfer outside of testamentary instrument, or

(c) Spouse waived the right to share in decedent’s estate. 
d) Rights of spouse terminated upon divorce
e) Separate Prop States—forced share
(1) UPC §2-202
(a) Spouse gets 3% after one year of marriage, w/ 3% annual accruals for the next 10 years, and 4% annual accruals thereafter until 50% is reached after 15 years of marriage. 

(b) Gives an addition $50,000 if spouse’s own assets and other entitlements are below this figure. 
SHARE OF SURVIVING SPOUSE: Problems p. 64

#1, p. 76-Howard has two children by Wendy.  Wendy has two children by Howard and a child by a previous marriage.
a. If Howard dies before Wendy intestate, what will be Wendy’s share under UPC §2-102?
i. First $150K and ½ of any balance of the intestate estate
ii. Children of both will share the other ½.  Wendy’s child won’t get anything.

b. If Wendy dies before Howard intestate, what will be Howard’s share?
i. First $100K and ½ of any balance of intestate estate. 
ii. All three children (2 from H and W and 1 from W) will split the other ½ equally. 

#2, p. 64-H and W have been married one year.  H dies , survived by W and a brother, but not parents.  What is W’s share?
a. Wife gets it all in most states

b. UPC §2-102-wife gets it all

c. CPC §6401-with regards to separate property, brother and wife would share equally (1/2 each) 

#3, p. 65-Henry dies intestate.  Anne, with whom he has been living, claims a spouses share.  Is Anne entitled ?

a. No

#3, p. 65-Henry dies intestate.  Anne, with whom he has been living, claims a spouses share.  Is Anne entitled to such if she married Henry, but the marriage is bigamous?
a. It depends.  There is a presumption if marry in good faith without prior knowledge of previous marriage, then she should be able to take.  If no one contests there could be a presumption that they were married or that the prior relationship was ended by divorce.

i. If she didn’t marry Harry but common law marriage is recognized? Depends.

ii. What if they were married but H moved out and filed for divorce and while divorce was pending H died?  Can Anne take by death?

1. She should be able to since they are still married.

iii. Anne is a battered spouse and leaves her home and is filing for divorce and dies.  Does the husband collect?

1. Most jurisdictions he would be allowed to collect since still he’s still the husband. 

2.  In a few states, statutes disqualify a spouse from inheritance if the spouse abandoned or refused to support the decedent.

#4, p. 77.  How should surviving committed cohabitating partners be treated?
a. See below.  In CA-domestic partner recognition under CPC 6401

Class Hypos: 

a. If the husband dies with a will and expressly disinherits his wife and gives everything to his brother
i. Wife will take nothing in separate property states (like UPC) unless the parties put the property in joint tenancy

ii. Forced share - Under UPC 2-202a, however, the wife can take against the will at a rate of 3% for each year for the first 10 years of the marriage and 4% for each year until the amount of 50% of the estate is reached.    (forced share)

iii. UPC 2-202 (a) allows the spouse to take a percentage based on a sliding scale and UPC 2-202 (b) allows the spouse to get an additional $50,000.

iv. Usually less than what he/she would have obtained through intestacy. 

f) Domestic Partners
(1) 1996 Defense of Marriage Act (DOMA): no federal benefits to same-sex couples and other states don’t have to recognize/ give full faith and credit to the marriages in other states 

(2) CA Family Code §297.5: gives all the rights of spouse to domestic partnerships

(a) Must live together

(b) Can’t be related
(c) Must be over 18

(d) Same sex 
(e) But can be over 62 and a heterosexual couple
(f) Rights of domestic partners terminated according to CPC §299: no longer have common residence, one gets married, one dies, or one partner sends a letter certified mail to the other; one partner must file w/ CA Sec of State so that notice is given to the public.  

g) Simultaneous death 
(1) When both H and W die at the same time 
(2) Under Uniform Simultaneous Death Act, revised in 1991, a “SS” must survive by 120 hours (5 days) and this must be shown by clear and convincing evidence in order to succeed to the property of an intestate or testate decedent  

(3) Janus v. Tarasewicz [Illinois; 1985]
(a) Facts: Stanley and Theresa Janus died after ingesting cyanide-laced Tylenol capsules. Proof that Theresa “lived” a bit longer.

(b) Rule: The determination of legal death is brain dead.  Need experts to say that the medical records prove brain function or not.  

(4) UPC §2-104 and §2-702 and USDA: Clear and convincing evidence that beneficiary survived other party by 120 hours is required.
(5) CPC §6403: INTESTACY HEIRS—clear and convincing evidence of survival of intestacy heir for 120 hours.  120 hour requirement does not apply if prop would escheat to state. 

(6) CPC §21109: WILL, AT DEATH TRANSFER OF FUTURE TIME REQUIRED BY INSTRUMENT—If decedent had a will of life insurance, then beneficiary must only survive by clear an convincing evidence (no time frame)

(7) CPC §103: COMMUNITY PROP AND QCP—If no clear and convincing evidence then ½ of comm and ½ of qcp is dealt w/ as if one spouse survived and ½ as if other spouse survived. 
(8) CPC §220: SEPARATE PROP—If no clear and convincing evidence(as if each spouse survived the other.  H’s prop goes to H’s heirs, W’s prop goes to W’s heirs.

(9) CPC §223: JOINT TENANTS—If no clear and convincing evidence( ½  prop goes to each estate 

(10) CPC §224: LIFE INSURANCE-if insured and beneficiary die at same time, and it can’t be determined who died first, beneficiary gets nothing.  UNLESS they are married and policy is community property.   

(11) Death process is monitored by

(a) Medical professionals: the usual and customary standards of medical practice will determine time of death 

(b) Lay witnesses: positive sign of life in one body and the absence of any such sign in the other.
SIMULTANEOUS DEATH: Problem p. 72

#1 Suppose that H and W both drown in a boating accident.  The evidence shows that W was a better swimmer and in better health than H. In addition, the autopsy shows W drowned after a violent death struggle while H passively submitted to death.  Is there sufficient evidence of W’s survival?
a. Fact that wife died after death struggle is not sufficient evidence to prove she died later.

H and W are killed in the crash of a private plane.  An autopsy reveals W’s brain is intact and there is carbon monoxide in her blood stream; H’s brain is crushed and there is no carbon monoxide in his bloodstream.  Is there sufficient evidence of W’s survival?

a. Sufficient evidence that the wife survived husband, since there are some is sufficient evidence that she continued to breathe a bit after him. 
3. Shares of Descendents, Ancestors, and Collaterals by Intestacy
a) GR: after the SS’s share is set aside, children and the issue of deceased children will take the remainder of property. 
b) Note: Most states will allow prop to escheat to the state rather than having in-laws inherit.  BUT, in CA, in-laws can inherit before escheats to state. 
c) Under all states, if one or several children (of the decedent) dies before the decent, leaving descendents (issue), those issues will take by way of representation.  
d) 3 basic representation schemes

(1) English per stirpes “by the stocks”: make first division at children of decedent (regardless of whether they are living).  If the child is dead then GC would share their parents share.  This system treats each line of descendants equally. 
(a) See chart p. 74 
(2) Modern per stirpes *used in CPC§240: start at first generation in which there are living children.  Divide based on living and dead children in that generation. GC would then split all of their parent’s share.  This system treats each line beginning at the closest living generation equally.  
(a) See chart p. 74
(3) Per capita at each generation; UPC §2-106: first division is made in generation w/ living decedents; divide based on living and dead (if they have children) in that generation. The deceased children’s shares are then split equally among the next generation. This system treats each taker at each generation equally w/ the toehr takers at that generation. 
(a) See chart p. 75
INTESTACY – PREDECEASED & REPRESENTATION: Problems p. 76

1.  A has three children, B, Z, and C. B predeceases A, leaving a child D. C predeceases A, leaving two children E and F. E predeceases A, leaving two children, G and H, who survive A. F is alive and has a child I. Z predeceases A. A dies intestate leaving no surviving spouse. How is A’s estate distributed under the modern per stirpes system? Under the UPC? Under CPC?
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2. Assuming that the intestate decedent, A, a widow has three children (which would be B, C, and D).  One of her three children, C, Dies before A, survived by a husband and two children (F and G).  The decedent is survived by two children, B (with child E) and D (with child H and I) and by five grandchildren, E, F, G, H and I.
a. C’s children, F and G, take C’s share by representation of their dead parent.  Therefore A’s heirs are B(1/3), D(1/3), F(1/6) and G(1/6).  E, H and I take nothing because their parents are still living. 

b. Sons-in-law and daughters-in-law are excluded as intestate successors in virtually all states.
e) Negative Disinheritance: situation where there is a will, but it doesn’t account for all property.  Property not covered would then go intestate.   
(1) Can you say in your will that anything going intestate is NOT to pass to certain heir? Old CL rule: NO, but UPC §2-101(b): Yes, heir is looked at as though they already died, CPC §6400: Yes 
4. Shares of Ancestors and Collaterals (Intestate): 
a) GR: If a person dies w/ no spopuse and no children, but parents still alive(the parents take. If parents are also dead then the estate passes to kindred (brothers, sisters, aunts, uncles…)
b) Collateral kindred: all persons who are related by blood to the decedent but who are not descendents or ancestors
c) First line collaterals: descendants of the decedent’s parents, other then the decedent and decedent’s issue
d) Second line collaterals: descendents of the decedent’s grandparents (excluding decedent’s parents and issue)
e) If the decedent is not survived by a spouse, descendant, or parent—intestate property passes to brothers and sisters and their descendents (first line collaterals).  So long as there are first line collaterals, the property will never go to the second line collaterals.  
f) If there no first line collaterals, then property goes to second line collaterals. 2 basic schemes are used:

(1) Parentelic system: the intestate estate passes to grandparents and their descendants, and if none to GGP and their descendants, and if not to GGGP and their descendants
(2) Degree of relationship: estate passes to the closest next of kin, counting in degrees of kinship (to ascertain the degree of relationship you count the steps up from the decedent to the nearest common ancestor and then down to the claimant) See Table of Consanguinity on p. 79 
(3) In CPC§6402(f): combination of the two
(a) a-d: like parentelic system (similar to UPC)
(b) e: if no one under GP line—estate goes to issue of a predeceased spouse
(c) f: if no one from e—estate goes to next kin (GGP line and further).  If you have 2 collateral in equal degree—used parentelic system to determine who takes
(d) if no next of kin—in-laws or issue of in-laws take 
g) Laughing heirs: those ppl who are so remotely related to decedent. So long as a person could inherit, they have standing to contest the will. 
(1) UPC §2-103: does not permit intestate succession beyond grandparents and their descendants
(2) CPC §6402(e)(g): probate code extends intestate succession not only to stepchildren but also to mothers and fathers-in-law, brothers and sisters-in-law (but not to sons or daughters-in-law…which doesn’t make much sense!)
INTESTACY-ANCESTORS AND COLLATERALS: Problems p. 82
The decedent is survived by his mother, his sister, and two nephews (children of a deceased bother).  How is the decedent’s estate distributed under UPC §2-103 (1990)? Under the intestacy statute of CA?  

· Decedent doesn’t have any issue. So, look to the mother. She gets the entire estate.  Under the CPC(she also gets it all. Priority to the surviving parent.  
The decedent is survived by one first cousin on his mother’s side and by two first cousins on his father’s side.  How did the decedent’s estate distributed under UPC §2-103? Under intestacy in CA? 
· The first cousin would take by representation, so the aunt’s kid gets ½ and the uncle’s kids get their dad’s ½ divided in two.  Is this consistent /w the goal of the UPC that if you’re on the same generational level, you’ll get the same share? No. 
· What about CPC? Under §6402(d): would take equally…so 1/3 to each b/c they’re 4 degrees from the decedent… the CPC carries out what the UPC’s goal was (those on the same level, share the same.)  
The decedent is survived by A, the first cousin of the decedent’s mother, and by B, the granddaughter of the decedent’s first cousin.  How is the decedent’s estate distributed under UPC §2-103? Under Mass. Gen. Laws? Under the intestacy statute of your state?
· A is a first cousin, once removed, in the 5th degree and in the 4th column. But, B is a first cousin twice removed in the 6th degree, 3rd column. UPC: B will take all. In the UPC, intestate succession is limited to descendents of GPs (2nd line collaterals).  So, A isn’t an heir b/c descendent of common GGP and that doesn’t work in UPC.
· Mass: degree of relationship is the standard.  A is related in the 5th degree and B is related in the 6th degree. So, A will take all the estate.
· CPC §6402(d): Issue of GPs, so is the same as UPC. Priority is the issue of the GPs take before next of kin further out. B takes all. 
Half-Bloods – Problem, p. 83

1. M has one child, A, by her first marriage and two children, B and C, by her second marriage.  M and her second husband die.  Then C dies intestate, unmarried, and without descendants.  How is C’s property distributed under:
a. UPC 2-107 (and a large majority of states [CPC §6406] treat half-bloods the same as whole blood) A & B would share C’s intestate estate equally, since there is no distinction between a half and whole blood relative

b. In California, under CPC 6406 (Code book p. 306) there is no distinction between a half and whole blood.  A & B would share equally in C’s intestate estate

c. VA Code- a half blood gets half of what the whole blood gets.  In Virginia, A would get one-third and B would get two-thirds of C’s intestate estate.
d. Miss code- half bloods take only when there are no whole bloods.  In Mississippi, B would take C’s entire intestate estate; A would get nothing

h) In most states a relative of half-blood is treated the same as a relative of whole blood 
B. Transfers to Children 

1. Meaning of Children
a) Adopted Children

(1) Hall v. Vallandingham [Maryland; 1988]
(a) Facts: Earl’s children alleged that they were entitled to their distributive shave (the share that would have gone to their natural father b/c William was their natural uncle.)

(b) The process of adoption cuts off any rights to inherit from natural father. 

(2) 3 basic schemes:

(a) Maryland view: Adopted children only inherit from adopted parents

(b) Texas view: Adopted children can inherit from adopted parents and natural parents

(c) UPC §2-114: adopted child is the child of his adoption parents and not natural parents, but adoption of a child by a spouse of either natural parent allows child to inherit from both adopted parent and natural parent 

(3) In CA:

(a) §6450: adopted child and adopted parent have relationship and can inherit

(b) §6451: (a) an adopted child can inherit from natural parent only if 2 conditions are met:
(i) Natural parent and child lived together as parent and child AND 
(ii) Adoption was by the spouse of a natural parent or after death of either natural parent
(iii) (b): Natural relatives, EXCLUDING wholeblood sibling or issue of that brother or sister, do not inherit from adopted kid on the basis of a parent and child relationship that satisfies this section, unless adoption is by spouse or surviving spouse of that parent. 
(iv) (c): for purposes of this section, a prior adoptive parent/child relationship is treated as a natural parent/child relationship. 
(c) §6451: governs inheritance from adopted child
(d) §6455: Equitable adoption 
(4) UPC §2-114: Inheritance from or through a child by either natural parent or his kindred is precluded unless that natural parent has openly treated the child as his, and has not refused to support the child.
(5) Examples regarding CA:
(a) Natural parents relinquish rights shortly after birth (but while still at the hospital).  Can child inherit from natural parents? NO §6451(a) not satisfied since child never lived w/ parents and one parent didn’t die.  
(b) Natural parents live w/ child.  Natural father dies. Mother relinquishes her rights.  Later natural mother and brother of natural father die.  Can child inherit from either? Yes, can inherit from both. 
(c) Natural parents lived together until father died.  Child born after death.  Lives w/ mother for some time, then mother relinquishes her rights.  Can child inherit from both natural mother and brother of natural father? Yes
(d) Natural father married and dies after conception but before birth.  Child could inherit from father.  But, if natural mother immediately relinquishes her rights and never lives w/ child, Child can’t inherit from natural mother.  
(6) Switched at birth:
(a) Custody case of Kimberly. Who’s child is she? At the beginning, the court treats Mr. Mays as her legal father.  But, custody and inheritance rights are different.  No formal adoption. Could she use equitable adoption? Probably not, but it depends on the jx.  No authority.  
(b) Could the natural parents inherit from Kimberly under UPC §2-114(c)? The natural parent must have held him out as his child and not refused to care for them. But, this section was to prevent deadbeat fathers. Here, the Twiggs didn’t know they had this child.  
(7) Adoption of an adult

(a) Minary v. Citizens Fidelity Bank & Trust Co. [Kentucky; 1967]
(i) Facts: Amelia Minary placed property in trust for eventual distribution “to her then-surviving heirs.”  One of Amelia’s sons adopted his own wife, but the Bank refused to distribute the trust property  wife as Amelia’s heir. 

(ii) The law in effect when will became operative would have presumptively excluded the adopted wife, but the law at the time of her adoption and at the distribution of the trust would presumptively include her.

(a) So, court finds for the second, and says wife/adoptee is included and can inherit from her husband/father.  

ADOPTEE’S INHERITANCE FROM A CLASS GIFT: Problem p.92
1.T bequeaths a fund in trust “for my wife for life, then to my issue then living per stirpes.” After T’s death, his son A dies, leaving a wife and a minor child, B. A’s wife remarries, and her second husband adopts B, which in many states would sever B’s intestacy rights to take from T. T’s wife then dies. Is B entitled to share in T’s trust fund?
a. The argument as to yes would be that because the grandson was adopted by his step-father and so he cannot inherit a class gift.
b. However, on the other hand it is arguable that if the grandson was living at the time the grandfather wrote the will, he intended to include the grandson, whether or not he was later adopted.
c.  CPC § 21115(a) states that adopted persons, when appropriate to the class are included in the terms of the class gift.
(8) O’Neal v. Wilkes [Georgia; 1994] (looks at informal equitable adoption or virtual adoption) 
(a) Facts: Daughter born out of wedlock, mother dies so child goes to aunt.  Then aunt gives child to Louise, then to Estelle Page (sister of child’s father), then to the Cooks.  Cooks never formally adapt her. Can child inherit from Cooks? 

(b) Court says no, there was no authority to give her up. 

(c) Georgia doesn’t allow equitable adoption. Adopts a strict view: person who gives child to others to be raised needs to have authority over the child to do so. 

(d) CPC §6454: Foster parent or step parent(parent child relationship established if the relationship began during the child’s minority and continued throughout the joint lifetimes or parents and child, AND, it is established by clear and convincing evidence that the foster parent or step parent would have adopted but for a legal barrier. In addition, child can inherit from and through adoptive parents.  
(e) CPC §6455: allows for equitable adoption.  W/out natural parents’ consent you will likely never get equitable adoption so CA created an alternative…
b) Nonmarital children
(1) UPC §2-114(a) and CPC §6450(a): martial condition of parent doesn’t matter w/ regard to inheritance. Being born out of wedlock doesn’t preclude inheritance.
(2) CPC §6452: Natural parents/relatives of that parent do not inherit from illegitimate kid unless: parent or relative acknowledged child AND parent or a relative contributed to support or care of child. 

(3) Trimble v. Gordon: State can’t prevent inheritance, but they can regulate and require some reliable proof of paternity or maternity 

(4) UPA §204 (Uniform Parentage Act): the parent-child relationship extends to every parent and child, regardless of the marital status of the parents.  When the F and M do not marry or attempt to marry, a parent-child relationship is presumed to exist between a father and a child if

(a) While the child is less than age two, the F lives in the same household as the child and openly holds out the child as his natural child, or 

(b) The F acknowledges his paternity in a writing that is filed w/ an appropriate court or administrative agency. 

(5) Proving paternity:

(a) By clear and convincing evidence

(b) NY requires that blood for DNA be given during life

(c) CPC §6453: paternity can’t be established after death unless (1) court order during father’s life, OR (2) clear and convincing evidence father openly held out as own child, OR (3) it was impossible for father to hold out as own and paternity established by clear and convincing evidence. 
c) Posthumous Children: If a child is born w/in 280 days of their father’s death, they are treated as being alive for the purposes of inheritance. (this presumption of 280 days is rebuttable); UPA says 300 days 
POSTHUMOUS CONCEIVED CHILDREN: Problems p. 110
#3: The NY Times carried a story of a woman in LA giving birth to a girl using sperm retrieved from her dead husband 30 hours after the man’s death.  Under the Woodward decision, would the girl be entitled to inherit from her father, who did not give his consent?
· The girl would NOT be able to inherit from  her father b/c there was no affirmative consent.
What about under R3rd?
· There is a presumption of assent. R3rd would ask if circumstances indicated that the deceased would have consented.
Under the UPA?
· No b/c there is no record indicating that deceased spouse consented to being the father of the child

Under CPC §249.5?
· No. No writing signed by decedent exists.  
d) Reproductive Technology and New Forms of Parentage
(1) Hecht v. Superior Court: Kane leaves sperm for girlfriend before  committing suicide. His adult children contest will and want sperm destroyed.  The court finds there is property in the sperm as to the extent that Kane believed so.  
(2) Woodward v. Commissioner of Social Security [Massachusetts; 2002]
(a) Facts: Woodward sought survivor benefits for herself and her children, who were conceived using her deceased husband’s previously preserved semen.

(b) Court uses a balancing test: 1. best interest of the child, 2. state’s interest in orderly administration of estates, 3. reproductive interests of the deceased 
(c) Found: a child resulting from posthumous reproduction may enjoy the inheritance rights of ”issue” under the intestacy statue  where there is a genetic relationship between the child and the decedent and the decedent consented to posthumous conception and to the support of any resulting child. 
(3) Surrogate Motherhood: Question is who is really the parent of a child born under a K for surrogate motherhood? CA cases hold that parentage is determined by K; the K trumps genetics 
SURROGATE MOTHERHOOD AND SAME SEX COUPLES: Problems p. 113
1. In Adoption of Tammy, a Massachusetts court approved the adoption of the child, conceived by artificial insemination.  The Ct. held that both the natural mother and the adoptive mother had post-adoptive rights and that the adopted child would inherit from and through both mothers as the child of each. (pg 113)

a. Suppose that the jurisdiction has enacted UPC §2-114. If the natural mother therefore dies, survived by the child and the adoptive mother, is the child the natural mother’s heir?

i. No. Adoption would sever the relationship between the child and the natural mother.

b. What result in CA?

i. Cal. Fam. Code §297.5 – Domestic partners are given the same rights and responsibilities as spouses.

ii. If the two women were domestic partners then the child should be able to inherit from the natural mother as per §6451(a)(2). If the women were not domestic partners, then the child would not be able to inherit from the natural mother. 

c. If child dies before natural mother, can natural mother inherit from child? 

i. Y in CA if registered domestic partners.

d. If child dies before adopted mother, can adopted mother inherit from child?

i. Y  in CA and if Parent child relationship

2. Suppose a lesbian couple, A and B, go through a civil commitment ceremony. A then gives birth to a child being artificially inseminated with sperm from a donor. A and B later break up. Does B have a right to joint custody of the child or full visitation?

a. In King v. S.B. the court concluded that “when two women involved in a domestic relationship agree to bear and raise a child together by artificial insemination of one of the partners with donor semen, both women are the legal parents of the resulting child. Both women are parents of the child for custody purposes.
b. CA – Elisa B. case where on partner donated an egg to the other; the California Supreme Court said that both women had parental rights. 

ADVANCEMENTS CHILDREN: Problems p. 115

1. Problem 2. O has three children by first marriage and six children by his second marriage.  After his second marriage, O gives each of the children by his first marriage a tract of land.  O subsequently dies intestate.  Are these gifts advancements?
a. There’s a common law presumption that any inter vivos transfer is considered an advancement

b. CPC 6409: no because there was no writing that the gift was an advancement, and the heir didn’t acknowledge in a writing that it was to be deducted. 

c. UPC 2-109: same as CPC.  Presumption that it’s not an advancement unless the decedent declares in writing that it is not an advancement or the heir acknowledges in writing that it is an advancement. 

2. #2.  O has three children.  One daughter, A, doesn’t leave home but lives with O on O’s farm until O dies.  A few years before death, O deeds the farm to A.  O dies intestate.  A claims the gift is not an advancement but an extra gift for extraordinary services rendered O.  What result?
a. Start out with common law presumption that it’s an advancement, but then can show evidence the he intended to give her compensation for helping him throughout his life, therefore it wasn’t an advancement. Court found it to be an advancement, but that is questionable. 

3. #2(b).  Suppose that O gives his son B 20K.  B is ill and unable to work and support his family.  Is this an advancement?
a. Assumption that this is an advancement, but may fall under special needs exception.  No duty to take care of the child, so the child has a special need that rebuts the presumption of an advancement. 

4. #2(c). Suppose that O’s daughter C is smart, goes to Yale Medical school, and acquires an MD degree.  O pays a tuition (90K).  Is this an advancement?
a. Not a special need exception, providing a necessity might be college, but not a graduate program;

b. CPC 6409 (advancements)
2. Advancements
a) If any child wishes to share in the intestate distribution of a deceased parent’s estate, the child must permit the administrator to include in the determination of the distributive shares the value of any property that the decedent, while living, gave the child by way of advancement.

b) At CL, any lifetime gift to a child was considered an advancement and the child had the burden of establishing otherwise.

(1) If the advancement is less than their share, they keep the advancement and get portion of estate minus value of advancement

(2) If the advancement is more than their share, then they keep the advancement and get nothing more

c) Modern:

(1) UPC §2-109: The presumption shifts such that $ given during the lifetime is a gift not an advancement (unless state otherwise in writing)

(2) CPC §6409: Same as UPC, presumption of gift.  Also applies to heirs (so broader than the UPC)

d) Valuation: 

(1) Advance is valued at time heir came into possession of prop or at time of death, whichever comes first.

(2) If the value of advance is in writing of decedent or acknowledgement of heir, that value is conclusive.

(3) If recipient fails to survive decedent(prop isn’t’ taken into account in computing intestate share to recipient’s issue unless writing says so.  
3. Guardianship and Conservatorship  of Minors 
a) A minor has neither the legal capacity to manage property nor the power to make most choices about how and where to live.  So, if both of a minor’s parents die, the minor will be appointed a guardian, either by will (probably better as far as parents are concerned) or by the court from among the parents nearest relatives.  A guardianship of the person terminates when the minor reaches the age of majority, dies before becoming an adult, or is adopted.    

(1) The guardian of a person, however, has no authority to deal w/ the child’s property.  

b) Three alternatives for prop management are available:

(1) Guardianship (Conservatorship)—created when a person dies intestate

(a) Guardian of prop does not hold title, can’t change investments w/out a court order.  Has the duty to preserve the specific prop left to the minor.  Guardian can use income of prop to support the child (but has no authority to go into the principal, unless court approves.) Minor receives prop at 18.

(b) Many states—renamed conservator and given title as trustee.  Appointment and supervision by the court is still required, just more flexible. (only have to go to the courthouse once annually)
(c) CPC §300
(d) UPC: if estate is under $5K, can avoid guardianship.  

(2) Custodianship—only available if created during life or by will 

(a) A custodian is a person who is given prop to hold for the benefit of a minor under the state Uniform Transfers to Minors Act. 

(b) Prop may be transferred to a person (including the donor) as custodian for the benefit of the minor.  

(c) Custodian has discretionary power to expend property of the minor that is applicable or available for that purpose, but is still subject to fiduciary duties.  Whatever prop is not expended is transferred to the minor at 21. 

(d)  Ideal for modest gifts, larger gifts should be in trust. 
(e) Not under supervision of court, thus no accounting

(3) Trustee—only available if created during life or by will

(a) Most flexible prop arrangement. Unlike the other two, there is no age requirement when the minor must receive the property.

(b) Family Communal Pot Trust: does not require equal division of trust.  Each child would get what he needs and would expire when the youngest child reached 25 . 

TXFRS TO CHILDREN: Problem p. 120

1. The only probate assets would be tangible personal property, the lot and the cabin, the corporate stock, the Varoom mutual fund, and the remainder interest in mother’s home

2. Under UPC §2-102(3), p. 73-

· Wendy would get $150,000 and half of the $75,000 balance since she has a son not shared by the decedent.  
· 2 kids get $18,750.(half of $37500)
· 3rd kid doesn’t get anything
· a guardian would need to be appointed.  

3. Howard should have made a will so as to avoid a guardianship for such a small amount of money ($37500)

4. If assume all the property are separate property of Howard, what would be the outcome in CA

· 225,000 is the separate property of Howard’s. 
· Under CPC §6401 (c)(3)(A), §6402- Wendy would get 1/3 and Howard and Wendy’s two children would split the other 2/3rds, since assuming there is no community property

5. If new child is born after Howard died

· Family communal pot trust: each child gets paid according to each child’s particular needs. 

C. Bars to Succession

1. Homicide

a) In re Estate of Mahoney [Vermont; 1966]
(1) Facts: Wife kills Husband. They have no issue. B/c Vermont had no slayer statue, wife would have inherited.  

(2) 3 ways to deal w/ a case when the sate has no slayer law:

(a) Let wife inherit

(b) Wife can never inherit

(c) Legal title passes to wife in “Constructive Trust”—to hold for other heirs

(3) Court says a constructive trust applies to voluntary manslaughter, but not involuntary manslaughter. 

b) UPC §2-803: (most states) bars the killer from succeeding to non-probate as well as probate property and the killer is treated as disclaiming the prop, but the killer’s heirs can probably take. 
c) Killer is treated as having disclaimed the gift and predeceasing the decedent.

d) Are children of the killer barred from taking?

(1) They can not take through a will by representation, but could still take if the gift was directly to them.

(2) They can take through intestate succession by representation.

e) CPC §250: requires feloniously and intentionally killing. Still entitled to their ½ community prop and ½ joint tenancies (but not the spouse’s who they murdered). Killer not entitled to:

(1) Any prop, interest or benefit under a will/trust

(2) And prop through intestate succession

(3) And quasi-community prop

(4) No insurance policy 

f) Is a criminal conviction needed?

(1) In CPC §254: a criminal conviction would be conclusive, but if no conviction, a probate court could determine by preponderance of evidence that killer has no right to inherit.  
2. Abuse of Elder or Dependent Adult: CPC §259: only state to bar inheritance on basis of abuse (have to show bad faith, though…not an easy section to use)

a) A person shall be deemed to predecease the decedent where ALL of the following apply:

(1)  Proven by clear and convincing evidence that the person is liable for physical abuse, negligent, or fiduciary abuse
(2) Person found to have acted in bad faith

(3) Person found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts on decedent

(4) Decedent at time acts occurred and until death, has been found to have been substantially unable to manage his financial resources or resist fraud or undue influence. 

BARS TO SUCCESSION – HOMICIDE
#1 T has a will in place.    T’s will devises the house to A..  T is murdered by A; assume that A is convicted of murder.  Can A take the house devised in T’s will? 

a.  Clearly no under CPC 250(a)(1).

#1b. Can A’s son take the house?  

a. CPC 250(b)(1) states that A’s interest in the house passes as if A had predeceased T.   CPC 250(b)(1) also states that CPC 21110 does not apply.  CPC 21110 deals with the ability to take by representation (anti-lapse, modern Per Stirpes).  Under these facts, A’s son could not take the house under the will, but could maybe get something under intestacy law.

b. However, if A’s son is named as an alternate beneficiary in the will, then the son can still get his testate share under the will.

c. If there is an intestate situation, the slayer cannot take, but his issue can.

Example 2: What if instead of the house, A is left a substantial gift in T’s will.  T’s will provides that if A predeceases T, the gift is to go to A’s son.  A murders T; assume that A is convicted of murder.  Can A take the gift devised in T’s will?

  Clearly no under CPC 250(a)(1). 

Can A’s son take the gift?  

CPC 250(b)(1) states that A’s interest in the gift passes as if A had predeceased T.  A’s son would be able to take the gift, since if A predeceases T, A’s son is to take.
3. Disclaimer

a) Nobody can be compelled to receive a gift, and any beneficiary may disclaim any gift, whether in a will/trust/intestate succession.

b) Disclaimed prop flows directly to the next in line as if the disclaimer had predeceased the decedent.  

c) Can avoid both creditors and taxes by disclaiming.

d) UPC §2-801: persons disclaiming is treated as predeceased.  Gift still passes by representation even if disclaimer has lots of creditors.  This may not work for fed tax lien. 
e) CPC §279: 

(1) Disclaimer is effective if made w/in reasonable time after person acquires knowledge of interest

(2) Reasonable time conclusively presumed if w/in 9 months after death of creator or 9 months after interest becomes indefeasibly vested; whichever is later.  
f) CPC §281: Disclaimer is irrevocable and binding upon the beneficiary and all persons claiming by, through, or under beneficiary (including creditors).   
g) CPC §282: Unless creator of interest provides for a specific disposition in event of disclaimer, interest shall:

(1) Present interest(disclaimant predeceased

(2) Future interest(disclaimant died before determinative event 
h) Drye v. United States  [Ginsburg opinion; 1999]
(1) Facts: son knew he’d be inheriting his mother’s estate, but he’d run up a big tax bill so he disclaimed his interest to his daughter and the daughter used the estate to establish a trust for herself and her parents; the trust was spendthrift, so was shielded from creditors. 

(2) The Court found that his ability to channel the prop in such a way warranted finding that he “had a right to the prop” and therefore the estate was subject to Uncle Sam.  

(3) As a matter of public policy, it’s not good policy to allow tax payers to avoid their tax paying obligations by engaging in legal fiction.
i) Troy v. Hart [Maryland; 1997]
(1) Facts: L’s sister dies leaving an estate. L’s other sister, Hart, gets L to disclaim his portion (taking the share would cause him to lose Medicaid aid). Court upholds disclaimer, but since L breached his obligation to Medicare (to tell them w/in 10 days), he is cut off from benefits. 

(2) RULE: Persons who disclaim an inheritance must still report the potential change in financial status when enrolled in means-tested gov’t programs (like Medicaid.) 

BARS TO SUCCESSION – Representation & DISCLAIMER: Problem p. 134 & 135
O has two children, A and B.  B dies, survived by one child, C.  Then O a widow, dies intestate. O’s heirs are A and C.  A has four children.  A disclaims.  What distribution is made of O’s estate?

[image: image2]
1. UPC §2-801(d)(1)  provides the property passes by representation.  The first division occurs at the level of the closest living generation to O, which is the level of O’s issue A & B.  C takes B’s one-half share by representation.  A’s one-half is divided equally between A1, A2, A3, and A4 

2. Under CPC 282(b)(1), the same result is achieved: C gets a one-half share; C1, C2, C3, & C4 split the remaining one-half equally among themselves

Suppose that Irma Deliah Drye had executed a valid will that left her entire estate to her granddaughter Theresa, thereby disinheriting her insolvent son Rohn. Under these facts, would the IRS have had any recourse against the assets of Irma’s estate?

1. No. The federal government would have had no recourse against the granddaughter. 

III. Wills: Capacity and Contests 
A. Mental Capacity

1. T needs to be at least the age of majority, 18, and of sound mind in most states.
2. Need less mental capacity to make a will than to sign a contract, but legal capacity to make a will requires a greater mental competency than is required for marriage

3. To draft a will for an incompetent person is a breach of professional ethics, unless the mistake is reasonable. 
4. The test of mental capacity

a) T only has to have the ability to know: 

(1)  the nature and extent of the T’s property, 

(2) the persons who are the natural objects of the T’s bounty, 

(3) the disposition the T is making, 

(4) how these elements relate so as to form an orderly plan for the disposition of the T’s prop

b) CPC §6100.5: Persons not mentally competent to make a will

(1) Will is invalid if at the time of making the will, either is true

(a) The individual does not have sufficient mental capacity to be able to:

(i) Understand the nature of the testamentary act, 

(ii) Understand and recollect the nature and situation of the individual’s property, OR

(iii) Remember and understand the individual’s relations to living descendents, spouse, parents, and those whose interests are affected by the will 

(b) The individual suffers from a mental disorder involving delusions and hallucinations which result in the individual’s devising pro in a way which, except for the delusions/hallucinations, the individual wouldn’t have done 
c) In re Estate of Wright [California; 1936]
(1) Facts: The executrix of Wright’s estate argued that testimony, by witnesses to the will and others, that Wright was of unsound mind when he executed his will, was insufficient to support testamentary incapacity b/c the opinions on which that testimony rested was based on trivialities relating to foibles idiosyncrasies, moral or mental irregularities, or departures from the norm.

(2) Rule: Evidence of mere idiosyncrasies, moral or mental irregularities, is insufficient to came incapacity where they do not relate directly to the testamentary act. 
(3) **Need a little more to show mental incompetence. 
5. Why Require Mental Capacity?
a) A will should be given effect only if it represents the T’s true desires

b) A mentally incompetent man/woman is not defined as a person

c) To protect decedent’s family

d) Public acceptance of law rests upon a belief that legal institutions, including inheritance, are legitimate, and legitimacy can not exist unless decisions are reasoned

e) Assures a sane person that the disposition the person desires will be carried out even though the person may later become insane and make another will

f) Protect society at large from irrational acts

g) Protect senile or incompetent T from being exploited 
6. Insane Delusion (belief in something to which there is no evidence)
a) A person may have sufficient mental capacity to execute a will but may be suffering from an insane delusion so as to cause a particular provision in a will (or perhaps the entire will) to fail for lack of testamentary capacity. 
b) A delusion is insane even if there is some factual basis for it if a reasonable person in the T’s situation could not have drawn the conclusion reached by the T.  
c) The challenger (one trying to prove incapacity) to the will has the burden to show but for the delusion, they wouldn’t have left their prop in this manner.  Then it becomes the proponent’s duty to show that even w/out delusion, still would have left prop in this manner. 
d) In re Strittmater [New Jersey; 1947] 
(1) Facts: Strittmater left her estate to the  National Women’s Party out of an extreme hatred for men.

(2) “Strittmater’s extreme hatred of men and ‘feminism to a neurotic extreme’ demonstrated her obvious mental illness.”

(3) This case seems outdated and sexist.  
e) In re Honigman [New York; 1960]
(1) Facts: T left his wife the smallest amount possible b/c he had the insane delusion that she was cheating on him.  Jury found it was an insane delusion and court of appeals agreed

(2) Applicable test: If a person persistently believes supposed facts, which have no real existence except in his perverted imagination, and against all evidence and probability , and conducts himself, however logically, upon the assumption of their existence, he is, so far as they are concerned, under a morbid delusion.

f) CPC §6100.5(2): mental disorder w/ symptoms including delusions or hallucinations, which result in the individual’s devising prop in a way which, except for the existence of the delusions, the individual would not have done.  

g) *Be careful in this area b/c it often seems courts find superior moral claims and rule that way. (They believe that it’s insane not to give your wife $ in your will, so will find against the validity of the will, etc.) 

h) Distinction from Mistake:
(1) Insane delusion is a belief not susceptible to correction by presenting the T w/ evidence indicating the falsity of the belief. 
(2) A mistake is susceptible to correction if the T is told the truth.

(3) As a general rule: courts do not reform or invalidate wills b/c of mistakes

(4) *UPC §2-302(c): child gets intestate share if T mistakenly believes child is dead. 

i) Living probate: in Arkansas, North Dakota, and Ohio: permit probate of a will during T’s life to determine competency 
B. Undue Influence

1. Test: Whether such control was exercised over the mind of the T so as to overcome her free agency/will and to substitute the will of another so as to cause the T to do what she otherwise would not have done. 
2. CPC §6104: (just like every other statute on this subject in the nation)( The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence.
3. Estate of Lakatosh [Pennsylvania; 1994]
a) Facts: Rose has a friend named Roger, she’s in bad health and is cut off from the family, and thus her friend (and younger guy) runs errands for her, helps her w/ the cores, and takes advantage of her.  Roger is the only person who she had regular contact w/. She executed a power of atty designating Roger as her agent and executes her will, leaving all but $1K of her estate to him.  The will was drafted by Roger’s second cousin. (He was also transferring some of her assets to ppl she had never met while she was alive.)  She revokes the power of atty from him, but doesn’t revoke the will.  

b) Presumption that the will is fine as executed, so the challenger has the burden of proof to show undue influence. Can shift the burden, though, by showing:
(1) A confidential relationship between Roger and Rose

(2) The confidential person was going to get a bulk of the estate

(3) That the T had diminished capacity

c) All were shown here and the burden shifted to Roger.  The court revoked her will and imposed a constructive trust on Roger for $128K. 
4. Lipper v. Weslow [Texas; 1963] (situation when the scrivener gets a bulk of the estate)
a) Facts: Will was written by the son leaving everything to him and Irene.  Specifically in the will, the T states her reasons for not leaving money to Bernice and grandchildren.

b) Had a no contest clause in the will: a no-contest clause provides that a beneficiary who contests the will shall take nothing, or a token amount, in lieu of the provisions made of the beneficiary in the will 

(1) Advantages: discourages frivolous litigation, family fights, and defamation of the deceased

(2) Disadvantages: may inhibit litigation to prove fraud, duress, forgery or undue influence 

(3) but the majority of courts (including the UPC §2-517) impose a probable/reasonable cause criteria. (so if you were reasonable then probably won’t enforce the no contest clause) 

(4) CA=minority and views the UPC, which only requires probable cause, as encouraging litigation

(5) CPC § 21306:  (a) a no contest clause isn’t enforceable to extent beneficiary, w/ reasonable cause, brings a contest due to: (1) forgery, (2) revocation, (3) invalidate a prohibited transfer. (b) Reasonable cause=reasonable person would believe case may, or is likely to be, proven after reasonable investigation.
(6) CPC §21307: No contest clause is not enforceable if beneficiary w/ probable cause contests a provision that benefits: (a) person who drafted or transcribed instrument, (b) person who directs drafter to enter contents of provision or no contest clause UNLESS transferor told drafter to do it, (c) a person who acted as a witness to instrument. 

c)  Court finds that there wasn’t sufficient evidence to find undue influence. 

NO-CONTEST CLAUSES: HYPO p. 167
1. What if Sophie had left Bernice and grandchildren something in the will.  If they contest the will based on undue influence and lose?
a. In most states and UPC 2-517 they would not take.  They would have to show that there was probable cause for belief that there was undue influence. 

b. Minority jurisdictions requires that the party contesting the will needs to show more then probable cause in order to recover under the will (CA 21307 and 213406)

c. “in minority jurisdictions, courts enforce no-contest clauses unless the contestants alleges forgery or subsequent revocation by a later will or codicil, or the beneficiary is contesting a provision benefiting the drafter of the will or any witness thereto.”

d. CPC 21307: Need to show a couple of things in order to avoid losing out with a no-contest clause:  need to show probable cause and that the provision benefits person who drafted or transcribed the will . . .”

e. CPC 21306: deals with contesting a will because of forgery

i. requires reasonable cause

ii. hard to find a reasonable definition of probable cause

5. Bequeaths to Attys:
a) Many courts have ruled that a presumption of undue influence arises when an atty-drafter receives a legacy, EXCEPT when the atty is related to the T. Presumption can be rebutted by clear and convincing evidence. 

b)  CPC §21350: invalidates any bequest to a lawyer who drafts the  ill unless the lawyer is related by blood or marriage to the T. (exception permitting bequest to non-related lawyer-drafter if the client consults an independent lawyer who attaches a certificate of independent review)

c) In re Will of Moses [Mississippi; 1969]
(1) Facts: Moses leaves prop to Holland ( a companion and lawyer).  Another lawyer, Shell, drafts the will. 

(2) Court found there was a presumption of undue influence.  Focused on the fact that she was an aging woman, disfigured, and engaged w/ a man 15 years younger.  (again extreme case)
6. In re Kaufman’s Will [New York; 1964]
a) Robert and Walter lived together for 10 years. The will left everything to Walter, and Robert’s brother sued. The court found undue influence—operated on a weak-willed individual, examples of dominance and subservience. (seems like this case was decided this way, though, b/c it was a gay couple.) 
C. Fraud

1. Test: Fraud occurs where the T is deceived by a misrepresentation and does that which the T would not have done had the misrepresentation not been made. 

2. Misrepresentation must be made w/ both intent to deceive the T, AND, the purpose of influencing the testamentary disposition. 

3. A provision of a will procured by fraud is invalid

4. Remedy: constructive trust

5. Two types of fraud:

a) Fraud in inducement: occurs when a person misrepresents facts, thereby causing the T to execute a will, refrain from revoking, or not execute a will, all in the wrongdoers favor
(1) A fraudulently procured inheritance or bequest is invalid only if the T would not have left the inheritance had the T known the true facts. 

(2) Example: H induces O not to execute a will leaving prop to A, but instead promising O that H will convey the prop to A. If at the time H has no intention of conveying the prop to A, this is fraud.  

b) Fraud in the execution:  occurs when a person misrepresents the character or contents of the instrument signed by the T, which does not in fact carry out the T’s intent.

(1) Example: O asks H to bring her the document prepared as her will to be signed. O has poor eyesight and doesn’t realize that H bring her a different document. 
6. Puckett v. Krida [Tennesse; 1994]
a) Laverne and Mattie are providing full time care to the T, Nancy. They played on her fear of being sent to a nursing home. They told her that her family was squandering her $, etc.  They got a power of atty from her and took over her prop and then she left a will. 

b) Do they collect when she dies? Nope. This was fraudulent inducement.  

FRAUD: Problem p. 188

1. Suppose H asks W for will, intending to destroy it. W holds up an envelope, pretends that it contains H’s will, and then burns the envelope and its contents. After H’s death, W probates H’s will, the one she had purportedly destroyed, under which she takes H’s entire estate. Are H’s other heirs entitled to a constructive trust over so much of the assets as exceed what W’s intestate share would have been?

· An intent to revoke that is not accompanied by actual destruction of the will is not a revocation.  (fraudulent revocation)

· The will gets probated but the wife takes on constructive trust for the heirs of the deceased because of the fraudulent act. 

2. T’s first will devised everything to her favorite niece, Jean, who lived in a distant city.  T’s second will, executed in the hospital two days before she died, revoked her prior will and devised everything to her friend, Carol.  After T’s death a nurse in the hospital testifies that the day before the will was executed he heard Carol tell T that Jean had died.  “in that case” T said “I want you [carol] to have everything.”  In fact, as Carol knew, Jean was alive.  What result?
· Carol would probably not take because she misrepresented facts as to niece.  Seems like purpose was to deceive.

D. Duress

1. When undue influence becomes overtly coercive, it becomes duress. Transfers compelled by duress are invalidated. 
2. Latham v. Father Divine [New York; 1949]
a) Executed the will and left all her estate to a charismatic preacher, Father Devine. The contesters alleged everything: fraud, undue influence, physical force, etc. by the ( prevented her from making a new will.  Clearly if they actually had her killed, as the (s allege, it is duress. 
E. Tortious Interference w/ Expectancy

1. Tortious Interference w/ Expectancy is not used to challenge a will, but it’s a tort action against somebody for having wrongfully disallowed the T to leave prop; b/c a tort(punitive damages are available. 
2. Marshall v. Marshall [California; 2002]
a) Facts: Anna Nicole Smith married J. Howard Marshall when he was 90 years old and was VERY wealthy.  He promised to leave ½ his estate to her; she later went bankrupt.  She claims it was the son of the deceased who prevented her dead husband from leaving any $ to her.  

b) The district court found that Pierce (the son) and his lawyer did think of “creative” ways to deplete the assets and were fraudulent in order to prevent Anna Nicole from taking.  

c) Issue: would Texas would recognize an action or tortious interference w/ an inheritance? Yes, but wasn’t clear if Texas would recognize the same for a life-time gift.  Ultimately found that it will and imposes $44M in compensatory damages and $44M in punitive damages. 

d) Cert was granted to USSC.  

e) Most courts do recognize this tortious interference tort, but find that the ( should try probate court too. 

TORTIOUS INTERFERENCE W/ EXPECTANCY (Pg. 196-197): 

1. The will beneficiary sues the witnesses of a will for tortuous interference with an inheritance.  The beneficiary contends that the witnesses falsely testified that the testator’s signature was not on the will when they witnessed it.  What result?
· Some states give witnesses absolute immunity for any statement made during probate proceedings, so witnesses don’t have any liability. Court imposed sanction against lawyer for bringing the lawsuit
IV. Wills: Formalities and Forms 
A. Execution of Wills 
1. Attested Wills

a) The Function of Formalities

(1) Policy Reasons for requiring formalities: 
(a) Ritual function: convinces state that the T’s actions were deliberate. Impressed on the T that the document is legally binding.

(b) Evidentiary function: increase the reliability of proof to the court regarding the T’s intentions

(c) Protective function:  safeguarding the T, at the time of the execution of the will, against undue influence, fraud (by requiring disinterested witnesses)

(d) Channeling function: creates a safe harbor which provides the T w/ assurance that his wished will be carried out (channels ppl to attys) 

(2) Oral wills must be:

(a) Executed on death bed

(b) Uttered to a certain # of ppl

(c) Who reduce to writing w/in a relatively short period of time

(d) Can only pass a small amount of money 

b) The Formalities in Action
(1) Execution requirements: 
(a) UPC §2-502: a will must be (1) in writing, (2) signed by the T or in the T’s name by some other individual in the T’s conscious presence, (3) signed by at least two individuals, each signing w/in a reasonable time after having witnessed T sign, or T acknowledge signature
(b) CPC §6110: a will must be (1) in writing, (2) signed by the T, (3) signed by at least two witnesses present at the same time, witnessed either the signing of the will or the T’s acknowledgement of the signature and the witnesses must understand they are signing a will

(c) Witnesses must sign before the T dies 

(d) Requirement that witnesses sign in the presence of the T:
(i) Line of sight test—T capable of seeing the witnesses in the act of signing. The T doesn’t actually have to be able to see them sign, but must be able to see them were the T to look (CA follows this test)
(ii) Conscious presence test- the witness is in the presence of the T if the T, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.  
(iii) In re Groffman [England; 1962](wife contests the will. The court finds that b/c the witnesses didn’t sign in the presence of each other, the will wasn’t properly executed. “Even though the court was ‘perfect satisfied that the document was intended by the deceased to be executed as his will,’ it nevertheless refused to admit the will to probate. 

(iv) Stevens v. Casdorph [West Virginia; 1998] (can happen here too and recently!) 

(a) Facts: The T was not in the presence of the witnesses when he signed his will and the witnesses were not in the presence of each other when they signed as subscribing witnesses to his will. (They were at the bank but not in the same rooms.)  The Stevenses sought to have the will set aside claiming it had not been properly executed.

(b) RULE: to be valid, a will must have been signed by the T in the presence of two competent witnesses who then must sign the will in the presence of the T and each other.  (GOAL is to prevent fraud 
(e) Order of signing: The T must sign/acknowledge his signature before either of the witnesses attest in most states 
(f) Signature: court has held that a letter may be sufficient as a signature when person was partially paralyzed by stroke. Cal. Civil Code §14: mark near the written name will be a valid signature.  

(i) Nicknames? If “Pat” is intended to be the signature then it’s fine, but if “Patrick” collapsed half-way through signing, then not valid.  
(ii) A rubber stamp will be an effective signature if the T is old and feeble, but stamps it him/herself.  

(g) Addition after signature: Under the Wills Act, the T must sign at the end of the will (subscription).  If a handwritten line was added after the T signed, that line would be ineffective as an unexecuted codicil. CA is loose on this though; need to look at the intent of the T.  (Did he/she want it to be part of the will?)
(h) *Videotape not valid as a will(violates policy behind the Wills Act which encourages thoughtful will writing; computer files not usually either due to fraud
(i) Notarization: not enough just to have will notarized, need witness too!
(2) Disinterested witnesses

(a) Estate of Parsons [CA; 1980]
(i) Facts: 2 out of 3 witnesses received bequeaths under the will. After death, 1 witness disclaims her gift.  Court holds that disclaimer had to be before being a witness and didn’t relate back.  Therefore not enough disinterested witnesses at execution. 

(b) CPC §6112 (same as UPC §2-505): an interested witness does not forfeit a gift under a will. Creates a rebuttable presumption of fraud, in which the witness has to prove otherwise.  (But still 2/3 of the country follows thinking of Parsons.) 
(c) Purging statutes: Majority of states have purging statutes—purges the ”interested” witness only of the  benefit the witness receives that exceeds the benefit the witness would have received if the will had not been executed.  
PURGING STATUTES: Page 215 (Class Hypos)

Suppose that the real property devised to Marie Gower by Geneve Parsons was worth 50K and that under a previous will, not witnessed by Marie, Geneve had bequeathed Marie stock worth 70K.  Suppose also that the May 3, 1976 will contains a clause revoking all prior wills.  What result under CPC 6112?
· She would get $50K. She takes under the second will, the one to which she was an interested witness, but she is limited by the first will to which she wasn’t a witness. (Looses $20K.  
Suppose there are 2 wills. Will 1 is properly executed and, and leaves $50,000 to X. However, testator changes to Will 2 and gives X $70,000 and X signs as witness to Will 2. Will X get the money she was left?
· Under CPC 6112(d)

· Rebuttable presumption: If she can prove no undue influence, then she gets the $70K.  If she cannot rebut, then she gets up to the value provided by the first will $50K. (first will acts as a cap).

What if Will 1 gave her $20K (good will), Will 2 gave her $10K (X signed as interested witness).What should X get?
· X will take as Will 2 provides and will get $10K. 
What if the will doesn’t leave property to the witness herself, but to her spouse? Probably let the gift stand, b/c the court doesn’t like the tough result the statute would provide. 
(3) Subscribing witness; affidavit; deposition

(a) Self-proving affidavits: swearing will has been duly executed; done at the end of the will (used in case where the witnesses are present at probate) 

(b) Attestation clause: statement by witness on the will.  They facilitate probate by providing evidence that the T voluntarily signed the will in the presence of others.  

(c) UPC §2-504: two forms of self-proving affidavits

(i) Combined attestation and self-proving affidavit, so that T and witness sign names only once

(ii) Authorizes a self-proving affidavit to be affixed to a will already signed and attested, which affidavit must be signed by the T and witnesses in front of a notary after the T has singed the  will and the witnesses have signed the attestation clause. 

(d) CA: presumption that execution is proper if there is a self-proving affidavit

(i) §8220: a will can be proven on testimony or affidavit of only one witness (if not being contested)

(ii) §8221: allows a handwriting expert (in case no witness available) 

(4) Safeguarding a will
(a) Reasons for having a lawyer hold on to it:

(i) If it can’t be found T is believed to have revoked it

(ii) In some instances a T will attempt to amend the will on their own by writing on it

(b) CA: not required to give to lawyer (but §6240 suggests the will should be kept in T’s safe deposit box)

(c) Some states allow T to file w/ the probate court

(5) Correcting Execution Mistakes
(i) In re Pavlinko’s Estate [Pennsylvania; 1959]
(a) Facts: H and W signed each other’s will

(b) Court will not reform a will to allow probate where one party mistakenly signs the will of another party.  Instead both parties considered to have died intestate.  

(c) (shows strict compliance!)
(ii) In re Snide [NY; 1981]
(a) Facts: H and W signed identical wills but accidentally signed each other’s will.  The W, Rose, argued that the will signed by Snide was admissible as reformed to substitute Snide’s name (Harvey ) for Rose’s and vice versa.  

(b) RULE: Where a H and W execute identical wills at the same time, but by mistake they  each sign the other’s will, upon death of one of the spouses, the will that the decedent spouse actually signed is admissible to probate provided the significance o f the only variance between the two instruments is fully explained, the will is genuine, and the will was executed in accordance w/ law.  
(c) (shows a little more flexible attitude) 
c) Curative Doctrines
(1) UPC §2-503: “revolutionary change” in wills formalities law, departs from the tradition by giving a court the power to dispense w/ formalities if there is clean and convincing evidence that the decedent intended the document to be his will. 
(2) Substantial Compliance:

(a) In re Will of Ranney [New Jersey; 1991]
(i) Facts: will lacked attestation clause, but had self-proving affidavit

(ii) If the T almost fulfilled the requirements of the statute, the court will probate the will anyway.  
(iii) Compliance is close enough when the court is convinced that the purposes of the formalities have been met 
(3) Harmless error/UPC §2-503 (minority view)

(a) If document is not in compliance w/ §2-502, the document is still treated as valid if by clear and convincing evidence it is shown that the decedent intended the document to constitute his will. 
(4) In re Estate of  Hall [Montana; 2002]
(a) Facts: Hall’s daughter argued that a draft of a joint will (bad planning tool!) executed by Hall and his wife and notarized by their atty, but not the final copy, in the absence of any other witnesses was invalid b/c it was no properly witnessed.

(b) RULE: It is irrelevant that a document offered for probate as a will has not been properly witness where clear and convincing evidence established the T’s intent that the document be the T’s will.

(c) REALLY liberal view and uses the UPC’s dispensing power under UPC §2-503 which dispenses with formalities if the document was intended to be a will.  
2. Holographic Wills
a) Requirements:
(1) Written and signed by the T

(2) NO attesting witness needed

(3) Only material portions need be in T’s handwriting UPC §2-502(b) 
(a) Kimmel’s Estate [Pennsylvania; 1924]
(i) Facts: Letter to sons signed that said “save this it might help you,” “if anything happens…” was probated as a holograph.
(ii) RULE: An informal document evidencing intent of a conditional gift 
and an intent to execute may serve as a testamentary document
(b) Estate of Mulkins [Arizona; 1972] the court held the “important thing is that the testamentary part of the will be wholly written by the T and of course signed by him.”  So, the court found that the printed words of the will were not essential to the meaning of the handwritten words and thus the holograph was upheld.  
(c) Estate of Johnson [Arizona; 1981]: this time the court found that the will could not be probated on the ground that the printed words of the will were essential to establish testamentary intent and hence were material provisions.
(d) Estate of Muder [Arizona; 1988]: the will was on a printed will form, signed and notarized but not witnessed.  The court upheld the will as a holograph and held that the T in his own handwriting  filled in the blanks on the printed form by designating his beneficiaries and apportioning his estate among them and signed it…thus h e created a valid holographic will.  These portions indicate testamentary intent.  
(e) *Statutory form wills:
(i) Must be signed and attested in the same manner as any attested will and are “fill-in-the-blank” wills 

(ii)  CPC §6240(we have several statutory short form wills…one to leave everything to a spouse; another to leave everything in trust to  the spouse for life, remainder to the kids; another to leave property in trust for children until they reach majority.  
(iii)  A large # of them fail b/c ppl incorrectly fill them out.  

(4) Evidences testamentary intent:
(a) Just names and divisions is NOT enough, no intent to make it a will (need “I hereby make my will…” “save this…”(that evidences intent of future significance) 

(b) In CPC §6111(c) intent can be set forth in handwriting or in the print of a form will

(c) In most jxs if an instrument appoints a T, it will be sufficient to show testamentary intent 

(d) UPC §2-502 also allow extrinsic evidence to be used to establish testamentary intent (encourages courts to look at the printed words in addition to the handwritten ones) 

(i) Early CL didn’t allow 

(e) CA does and UPC does allow 
(f) In re Estate of Kuralt [Montana; 2000]

(i) Facts: Kuralt (famous guy) wrote a letter to his mistress, Shannon, while very sick, and a couple of weeks before he died, expressing an intent that Shannon “inherit” property they had shared. Kuralt’s estate argued that he letter was not a valid holographic codicil to his formal will.

(ii) RULE: A letter written by deceased while in extremis, expressing an intent that another “inherit” a specific bequest of deceased’s prop and not the entirely of the deceased’s estate is a valid holographic codicil to deceased’s formal will.  
(a) The court definitely used extrinsic evidence to come to their holding 
(5) Correction of harmless error applies to holographs
(a) Kimmel’s estate: “father” in signature line of informal will was enough

(6) *Make sure date is on it, to verify it was the last written will (Date not required in CA)
(7) Codicil: a testamentary instrument that amends a prior will; it does not replace it 

(8) Conditional wills: “If I die from surgery…” These prefatory statements do not mean that the will can only be probated if the person dies from that cause. If the person makes it through hat event, the will can still be probated later.

(9) Statutory support for holographic wills:

(a) CPC §6111 and UPC §2-502: Holographic wills; requirements

(i) A will that doesn’t comply w/ §61110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisiosn are in the handwriting of the testator. 
(ii) If a holographic will does not contain a statement as to the date of its execution and:

(a) The omission results in doubt as to whether its provision or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will.

(b) If it is established that the T lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the T had testamentary capacity.

(iii) Any statement of testamentary intent contained in a holographic will may be set forth either in the T’s own handwriting or as part of a commercially printed form will. 
(b) CPC §6111.5: Extrinsic Evidence 
(i) Allowed only if the will is unclear or ambiguous (PLAIN MEANING RULE)
(ii) CA court will not allow extrinsic evidence to show testamentary intent if there is no evidence of such in the will, BUT will allow evidence to show that here was not testamentary intent.   

HOLOGRAPHIC WILLS: Problem p. 249-251

1. If testator died with no will at all. Are the following good evidence that the testator has chosen a beneficiary?
a. Letter to deceased person lawyer stating write a will as per testators letter.
i. Not good enough (page 251) 
b. Video Tape. 
i. Has intent but does not meet statute. (“document or writing, UPC 2-503 – dispensing power)
c. Typed unsigned document with label “My Estate Plan.”  
i. Not good enough.
d. Testator sends letter to beneficiary saying he intends to leave property to her.
i. Traditionally not good enough
2. The following handwritten document was offered for Probate: All Tai Kin Wong’s ( Xi Zhao, my best half. Tai-Kin Wong was a 44 year old bachelor, and Xi Zhao was his girlfriend with who he had lived for three years. The document was found in a sealed envelope in Wong’s office, to which rainbow stickers reading, “You’re Special” and “Love You” had been added. Can the note be probated?
a. No even though it has been signed and dated. But in CA material provisions has to be in testator’s writing. Probate denied because arrow is not a word but is a symbol.
3. A few months after the death of her husband in March 1984, E Smith delivered to Harry Fass, her 84 year old attorney, a writing that read:  My entire estate is to be left jointly to my step-daughter, Roberta Crowley, and my step-son, David J. smith (with signature).  According to the attorney’s testimony, E Smith handed him the writing which was on a 5x7 piece of paper torn from a notebook, she said, “this is my will, this is the way I want my estate to go.” The attorney, however, did not treat the paper as a will.  He did not put the paper in his safe.  He stapled the paper to the probate file of her husband.  He wrote on the paper, “Extor-David”, meaning David was to be the executor.  In Sept 1984, the attorney wrote E Smith that he was retiring:  “your file and/or last will and testament in my office is at your disposal if you don’t care to retain the attorney to whom he was transferring his practice. E Smith died on 10/84.  her heirs are her fist cousins.  Is the paper entitled to probate?
a. No. probably didn’t intend that particular piece of paper to be her will. Hadn’t proven testamentary intent that that doc be her last will and testament.

b. The court denied probate. No testamentary intent. She only intended it to be an instruction to her attorney and not a testamentary intent.

i. Dispensing Power – Could the court have used the dispensing power (testator’s intent) to say it was a valid will?

1. Main factor of dispensing power not true of the substantial compliance – testamentary intent.

2. So if you say no testamentary intent here then dispensing power inapplicable.
B. Revocation of Wills 

1. GENERALLY

a) WILLS CAN BE REVOKED AT ANY TIME, unless:

(1) Incompetent

(2) K not to revoke (remedy is through K claim and not probate) 

b) Can not have oral revocation
c) Need an ACT with INTENT to revoke
(1) Still need mental capacicty to revoke 
d) All states permit revocation by (1) a subsequent writing executed w/ the testamentary formalities, or (2) a physical act such as destroying, obliterating, or burning the will

2. UPC §2-507 and CPC §6122: Revocation by writing or act (need intent to revoke)

a) A burning, tearing or canceling is a revocatory act on the will whether or not the act ouched any of the words on the will.  

3. Revocation by inconsistency:

a) GR: A subsequent will revokes a prior will by inconsistency if T intended it to replace (not just supplement)

b) A subsequent will that does not expressly revoke the prior will but makes a complete disposition of the T’s estate is presumed to replace the prior will and revoke it by inconsistency 

c) If the subsequent will does not make a complete disposition of the T’s estate, it not presumed to revoke the prior will, but is viewed as a codicil
d) Harrison v. Bird [Alabama; 1993]
(1) Facts: The atty holds on to original will, duplicate given to beneficiary.  The atty tears up the will and mails pieces to T—this however is not a proper revocation, b/c it was not done in the T’s presence. 
(2) Pieces of will never found in the house—presumption that if will was last in the T’s hands and can’t be found, it was revoked

(3) This presumption is rebuttable, but the burden in on the proponent of the will. 

(4) CPC §6124 –when the will is last in T’s possession, the T revoked the will 

REVOCATION OF WILLS: Problem p. 253

A subsequent will wholly revokes the previous will by inconsistency if the testator tends the subsequent will to replace rather than supplement the previous will.  A subsequent will that does not expressly revoke the prior will but make a complete disposition of the testators estate is presumed to replace the prior will and revoke it by inconsistency.  If the subsequent will doesn’t make a complete disposition of the testator’s estate, it is not presumed to replace the prior will but is viewed as a CODICIL-supplements a will rather then replacing it. 
UPC §2-507-codicil supplements a will rather then replacing it. 

In 2003 T executes a will that gives all her property to A.  In 2004 T executes a will that gives her diamond ring to B and her car to C.  It contains words of revocation.
Even thought the 2004 will makes no reference to the earlier will the 2004 will is ordinarily called a codicil. 

(a) In 2005 T destroys the 2004 will with the intention of revoking it; T dies in 2005.  The 2003 will is offered for probate.  Should it be admitted?
Yes, CA and common law rule that the revocation of the codicil doesn’t revoke the prior will.  

(b) Suppose instead that T destroys the 2003 will with the intention of revoking it.  After T’s death the codicil is offered for probate.  Should it be admitted?
There’s a rebuttable presumption that getting rid of the original will also got rid of the codicil unless there is evidence that the testator intended for them to operate independently. 
PRESUMPTIONS OF REVOCATION: Problems p. 254

1. #1.  if the torn 4 pieces of the will been found at testators death, would her attorney be liable for malpractice?
a. Yes, original will was not properly revoked.  

2. #2.  Suppose that testator lawyer sends her home with the only executed copy of the testator’s will.  The will leaves all her property to A.  After the testator’s death, her heir goes in her home looking for her will.  The heir reports that she couldn’t find a will, and no will is found.  What result?
a. Opportunity of disinherited heir to destroy will doesn’t rebut presumption of revocation. 

3. Husband says wife’s will had disappeared, and the wife’s will had disinherited him. What result?

a. The presumption or revocation is rebutted. There was motive and opportunity. Party had financial interest

4. Testator required that his wife destroy his will. She went into another room. The will was in an envelope. She took the will out of the envelope, brought the envelope in the room and burned the envelope. He though she had destroyed his will. Was this a revocation?

a. An intent to revoke that is not accompanies by actual destruction of the will is not a revocation.

b. The will gets probated but the wife takes on constructive trust for the heirs of the deceased because of the fraudulent acts.
4. Probate of Lost wills

a) In the absence of statute, a will that is lost, or is destroyed w/out the consent of the T, or is destroyed w/ the consent of the T but not in compliance w/ the revocation statute, can be admitted into probate if its contents are proven

b) CPC §8223: need 1 witness to thew ill who will say they saw it and know the contents o fit

5. Revocation by words on a will

a) Strict view: Thompson v. Royall [Virginia; 1934]
(1) Facts: Kroll attempted to revoke her will and codicil by signing notations on the back of each that purported to render them void. 

(2) RULE: to revoke a will you need intent and act.  If written words are used for the purpose of revocation, they must be so placed as to physically affect the written portion of the will, not merely on blank parts of the paper . (cross it out, etc.)

b) UPC §2-507: words of cancellation must be writing on the will, but must not necessarily tough the words of the will

c) CPC §610: doesn’t say words of cancellation need not touch words of will. Likely court would follow the UPC. 
CANCELLATION OF WILLS: Problems p. 257

#1- probably will be held for malpractice, since they should have reasonable knowledge about what’s going on.  Could have acquired information with reasonable amount of research
#2- T told her attorney to destroy the will and codicil. But instead of destroying them, she decided to retain them as memorandum and on the back of the will wrote, “this will is null and void.” How would the case turn out under UPC 2-507?
· The revocation would be valid since the code doesn’t require an actual “touching” of the words of the will.  
· Words of  cancellation still have to be written on the will. They cannot be written on a separate document.
· CA probate code 6120–doesn’t go as far as UPC to specify that the act need not touch the words of the will. But CA cases will most likely go with UPC.

#3, 284-What about a writing across the self-proving affidavit in a jurisdiction that requires the cancellation language touch the words of the will?  Is this a valid revocation?
· Cases are split.

#4-What if T had written, on the left-hand margin of each page of the will, “Cancelled. 19/9/32.  /s/ M. Kroll.”  Would this be a valid revocation by physical act?  The cancellation language does not touch the words of the will, but the testator’s intent to cancel seems pretty clear.  Can the revocation be found by a subsequent writing as a holograph?
· It is difficult to see how the handwritten language alone could show testamentary intent.  To determine the testamentary intent, the holograph has to be read in context with the will.  Not an act of revocation if words of cancellation didn’t touch the will.  
· In states that acknowledge holographic will-it might be revoked.  Requires giving some kind of contextual meaning to the handwriting and the words canceling it.  

#5- What if the testator writes “VOID” across the face of an unexecuted Xerox copy of his will.  Is this a valid revocation by physical act?
· In In re Estate of Tolin, the testator showed a Xerox copy of a codicil to his friend, a retired attorney, telling the friend he wanted to revoke the codicil.  The friend, mistaking the copy for the original, told the testator he could revoke the codicil by tearing up the document.  The testator did so.  After the testator died, the lawyer who drafted his will and codicil produced the original copies.  The court held that the revocation of a copy is not a valid revocation.  However, because if the testator’s mistake of fact, believing he was destroying the original, the court imposed a constructive trust on the codicil beneficiary for the benefit of the will beneficiary.
6. Partial revocation by physical act 

a) Allowed under UPC and in CA (but not in many states—would only allow partial revocation by a subsequent instrument)

b) Reasons for not allowing it:

(1) Canceling a gift to one person necessarily results in someone else taking the gift. And the new gift, like all other bequeaths should be in writing

(2) Offers opportunity for fraud. Person receiving new gift, may have been the one to make canceling marks. 

PARTIAL REVOCATIONS: Problem p. 259

1. T executes a will that devices the residue of her estate to four named relatives.  After T’s death some years later, her will is found in a stack of papers on her desk.  One of the four names in the residuary clause has been lined out with a pencil. There is no direct evidence that T marked out the name.
a. What result in a state adopting UPC 2-507 (allowing partial revocation by physical act)?
i. Court would allow the partial revocation if that is the intent of the testator-there is a presumption that the testator made the mark.  (and presumption can be overcome with extrinsic evidence).  Some states say that a pencil mark doesn’t show final intent. 

b. What result in a jurisdiction that does not allow partial revocation by physical act?
i. The pencil mark would not work as a partial revocation, because the jurisdiction does not recognize partial revocations. The will will be probated as it originally was.   Because the evidence of testamentary intent is weak (due to pencil, not pen), a constructive trust is probably not a good remedy.  

c. What are the possible outcomes?
i. Entire will may fail.

ii. Entire will may be probated, ignoring the pencil mark.

d. Suppose that T’s will is a holographic will in a jurisdiction permitting holographic wills.  What result?
i. In this case, the partial revocation would be effective.  A holographic will may be changed by the testator at any time before the testator dies.  There is a presumption that arises in favor of revocation, since the holograph was in the testator’s possession.  This presumption is rebuttable.
7. Dependent Relative Revocation 

a) If T purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the T would not have revoked his will had he known the truth 

b) Doctrine applied to carry out the T’s presumed intent 

c) Example

(1) Will #1

(2) Will #2 revokes Will #1

(3) Will #2 fails

(4) Will #1 will be alive again IF:

(a) Mistake of fact about the validity of will #2 such that the T mistakenly believed it was valid, AND

(b) T would rather have will #1 effective than die intestate 

d) Remedy(original will assumed not to have been revoked and then probated

e) Limitation on DRR:

(1) Applies only when an alternative disposition fails OR

(2) Mistake that caused revocation is stated in revoking instrument

f) Case have applied DDR to mistake of fact (someone has died)

(1) What if mistake of fact re: death wasn’t stated? Liberal view ousl allow extrinsic evidence. CA is split.  
g) LaCroix v. Seneca [Connecticut; 1953]

(1) Facts: Dupre’s niece, LaCroix, argued tht a residuary clause in Dupre’s codicil, which replaced a virtually identical clause in Dupre’s will, was void b/c it was witnessed by the spouse of a beneficiary

(2) RULE: the doctrine of DRR sustains a gift by will, when such gift has been revoked in a codicil that substantially reaffirmed this gift but is void by reason of the interest of a subscribing witness. 

(3) Here it “would be difficult to conceive of a more deserving case of the application of the DDR.  There is no room for doubt that the sole purpose of the T in executing the codicil was, by making the very minor change in regards to her nephew’s identity, to eliminate any uncertainty about him. NOT to make any change in the disposition of her residuary estate.  She revoked the first will, thinking the second would be valid and would serve the same testamentary intent.” 

DOCTRINE OF RELEVANT REVOCATION: Problem p. 262

#1.  T has a will which leaves $1000 to B.  In his own handwriting, T changes to $1500, writes his initials, and dates opposite the entry.  The will is admitted to probate.  B argues for $1500.
a. What result in a state recognizing holographic wills?  Do we have a valid holographic codicil?
i. Probably not.  We don’t have any words or even a full signature.  The handwritten part alone does not really give any indication of testamentary intent.  NOTE: California also permits partial revocation.  If the crossing out of $1000 is a valid revocation, B may get nothing!

ii. Those Jx. that say that you can use the circumstantial evidence to give meaning to the handwritten words – may apply. (UPC)
b. What result in a state that does not permit revocation by a physical act?
i. In this jurisdiction, T’s crossing out of $1000 does not count, and B takes the $1000 gift.

c. What result in a state that does permit partial revocation by physical act?  Does DRR apply?
i. We have a first will.

ii. We have the revocation of the $1000 gift in the first will, since the jurisdiction permits partial revocation by physical act.  Crossing out the $1000 gift would be a valid partial revocation by physical act.

iii. It is likely that T assumes the holographic codicil, changing the gift to $1500 instead of $1000 is valid.

iv. The holographic codicil is, in all likelihood, invalid, since it is not clear whether there is testamentary intent present.

v. It is likely that T intends B to get $1000 as opposed to nothing.

d. Suppose the same facts as above, except that instead of changing the gift from $1000 to $1500, T instead changes the gift from $1000 to $500.   Assume that we are a in a jurisdiction that permits a partial revocation by physical act.  Does DRR apply to reinstate the $1000 gift?
i. We have a first will.

ii. We have a revocation of the $1000 gift in the first will, since the crossing out of the $1000 gift is a partial revocation by physical act.

iii. It is likely that T assumes the holographic codicil is valid.

iv. The holographic codicil is likely invalid, since it is not clear whether there is testamentary intent present.

v. Is it clear that T would prefer the property to pass by will 1 as opposed to intestacy?  Arguable, especially in light of the fact that T is not attempting to increase B’s gift, but to decrease it.  There might be some argument that since the gift was decreased, T intended the property to pass by intestacy.

vi. DRR: policy – if the substitute gift is just a small amount less than $1000 – presumption that T wanted Charles to have it. If it is 50% less, maybe presumption that  testator would rather have Charles have nothing than get $1000.

#2 – T had a will leaving $5000 to J.  T crosses out J and writes N.  N cannot take because the codicil is not attested.  Can DRR reinstate the gift to J?  Do we have a partial revocation by physical act?
e. We have a first will.

f. Do we have a second will that revokes the prior will?  From the writing, it does not appear that we have a second instrument that revokes the first instrument.

g. Additionally, there is not much evidence to support the inference that if N does not take, J should take.

h. In fact, this case held that DRR does not apply.

i. DRR policy – maybe testator might have preferred one of them to take it than no one at all. 

#3- wife has her husband killed and then submits a forged will. That will revoked a prior will.  The court holds that the second will was invalid because it violated a rule against perpetuities and that all the property goes to the wife under intestacy.
j. Assuming that the court finds that the forged will is a valid will, what would be argument that would be made?  Failed second will, could argue under DRR that the first will is valid.

DRR: Problem p. 263

#1 – Preparing to make a new will, T writes “VOID” across her duly executed will.  Several days later she shows the defaced will to her lawyer and instructs him to prepare a new will.  The lawyer prepares a draft of a new will, but when it is shown to T, T tells the lawyer that it wrongly describes some property and is wrong in some other ways and must be changed.  Before the draft can be corrected and executed, T dies.  The lawyer testifies who the beneficiaries were to be under the new will.  Does DRR apply so as to cancel the revocation of the earlier will?
a. DRR does not apply, since we do not have an invalid second disposition that revokes the first disposition.  

b. Furthermore, the lawyer’s testimony was insufficient evidence of a definite alternative plan of disposition. No evidence that an alternative disposition failed. 

#2- T’s will bequeaths $5000 to his old friend, Judy, and the residue of his estate to his brother Mark.  T later executes a codicil as follows, “I revoke the legacy to Judy, since she is dead.”  In fact, Judy is living and survives T.  Does Judy take $5000?
c. If T knew Judy was live, he would not have revoked the gift.  The codicil states the reason for the revocation, which is clearly mistaken. The codicil, the second disposition, fails because it was the product of a mistake and the mistake can be shown by clear and convincing evidence, since Judy is alive.  T would prefer the first disposition to control.  Courts have applied DRR to allow the original gift to be reinstated.

#2(B) Same facts as above, except the codicil states, “I revoke the legacy to Judy, since I have already given her $5000.”  In fact, T did not give Judy $5000 during life.  What result?
d. Judy would have to prove by clear and convincing evidence that T believed he had given her $5000, but in fact he had not, the Ct. might apply DRR.  A case was decided under these facts refused to apply DRR.

#2(C)-What if the codicil stated, “I revoke the legacy to Judy.”  Evidence is offered to show that three weeks before the execution of the codicil T was told by a friend that Judy had died, believing it to be true.  What result?
e. Cases are split.  Some have held DRR does not apply because the revoking instrument, the codicil, does not recite the mistake.  Others have held that DRR applies because the mistake is inferable from the document and the testimony of the attorney who drafted the instrument; therefore it was possible to establish the mistake by clear and convincing evidence.

8. Revival Doctrine 

a) Will #1

b) Will #2 revokes will #1

c) Will #2 is revoked

d) Issue: Does revocation of #2 revive #1?

(1) English view: really not revival at all. Believe will not effective until death so revocation doesn’t take place in #2 until death. Therefore at death only have 31

(2) Majority (CPC §6123): upon revocation of #2, #1 is revived if the T so intends

(3) Minority: take the view that a revoked will cannot be revived unless re-executed w/ testamentary formalities or republished by being referred to in a later duly executed testamentary will (Wisconsin) 

e) UPC §2-509: (a) if a subsequent will that wholly revoked the previous will is itself revoked by physical act, the presumption is that the previous will remains revoked.  (b) if a subsequent will that partly revoked the previous will is itself revoked, the presumption is that the previous will is revived.  
f) Estate of Alburn [Wisconsin; 1963]
(1) Facts: Alburn revoked a will in the mistaken belief that this would reinstate an earlier revoked will.

(2) RULE: where a will is mistakenly revoked in the belief that an earlier revoked will would be revived, the doctrine of DRR may be applied to revive the mistakenly revoked will. 

REVIVAL OF A WILL: Problems p. 268

Suppose that OA’s Kankakee will, executed in 1959, had not contained an express revocation clause.  Under UPC §2-509 would the presumption be that the 1955 will was revived?  Does the 1959 will wholly or only partly revoke the 1955 will?
· Under UPC 2-509 if will #2 partly revoked will #1 and then will #2 is revoked by an act, there is a presumption of revival of the revoked parts of will #1. 

· CPC has the opposite presumption.

Suppose the following: In his first will, T leaves his cow to A, his house to B.  In a second will, T leaves his cow and his house to C, without mentioning whether will 1 is revoked.  Subsequently, T revokes will 2, then dies.  Under the UPC and CPC who gets the house and the cow?
· Will 1 is revoked under both the UPC and CPC by inconsistency with will 2.  Under UPC 2-509 and CPC 6123(a), there is a presumption that will 1 is still revoked, unless there is clear and convincing evidence to show T wanted will 1 revived.  Since we don’t have any facts as to whether T wanted will 1 revived, the cow and the house pass by the jurisdiction’s intestate succession statutes.

Suppose the following: In his first will, T leaves his cow to A, his house to B.  In a second will, T leaves his house on death to C.  T then dies.   Who gets the house and the cow?
· Here we have a partial revocation of will 1, the bequest of the house to B, by inconsistency with will 2.  The bequest of the cow to A in will 1 stands, since it was not revoked by will 2.  The house goes to C, since the bequest to B was revoked by inconsistency with the second will

Now, testator revokes will #2
· Under UPC – who gets cow and house

· Partial revocation – changes the presumption

· Presumes that 1st will is revived unless testator says the opposite

· House to B

· Under CA 6123: Distinction between partial revocation and complete revocation by subsequent instrument – no distinction

· Presumption is that testator intended to leave part of will #1 revoked

In 2000 T dies, T’s heir is H. T’s safe-deposit box contains the following three documents, all duly signed and witnessed according to law:

A will executed in 1995 devising all T’s property to A

A will executed in 1996 devising all T’s property to B

A document executed in 1999 reading: “I hereby revoke my 1996 will.”

Under UPC §2-509(c), who takes the property?

· Intestate, presumption that there’s no revival.  The terms of the 1999 will do not state that the previous will is to take effect.

9. Revocation by Operation of Law: Change in Family circumstances
a) A divorce revokes any provision in the decedent’s will for the divorced spouse. Revocation statutes ordinarily apply only to wills, not to life insurance policies, pension plans, or other non-probate transfers.

b) UPC §2-804: applies to non-probate transfers as well as wills

c) If the state revocation by divorce statute doesn’t apply to life insurance proceeds, the life insurance proceeds will, pass to the divorced spouse unless the divorce property settlement expressly provides that the spouse surrenders all right to collect insurance

d) Marriage: if the T executes his will and subsequently marries, a large majority of states give the spouse an intestate share, unless it appears that the omission was intentional 

e) Birth of children: 

(1) Majority: statues giving a child born after execution of the partner’s will and not provided for in the will, a share of the parents estate 
(2) Minority: marriage followed by birth of issue revokes a will executed before marriage

REVOCATIONS BY OPERATION OF LAW: Problem p. 270
#1-T executes a will devising all his property to his wife, and if his wife doesn’t survive him to his wife’s son (T’s stepson).  T divorces his wife and then dies.  T’s heirs are his children by a prior marriage.  A state statute revokes all provisions in a will for a divorced spouse and treats the divorced spouse as having predeceased the testator.  Does the stepson take T’s property?
a. Under CPC 6122-property prevented from passing to a former spouse because of divorce or annulment passes as if the former spouse failed to survive the testator. So the stepson would take. 

b. Under UPC 2-804-step son would not take.

C. Components of a Will
1. primarily concerned w/ two doctrines that permit extrinsic evidence to resolve the identity of persons or property (doctrine of incorporation by reference and doctrine of acts of independent significance) 
2. Integration of Wills
a) All papers present at the time of execution, intended to be part of the will, are integrated into the will

b) Ideally will is fastened together, pages numbered 
3. Republication by Codicil
a) A will is treated as re-executed as of the date of the codicil

b) Example: T revokes first will by a second will and then executes a codicil to the first will.  The first will is republished and thus the second will is revoked

c) Doctrine is not applied automatically, but only where updating wills carries out the T’s intent

d) Difference between incorporation by reference

(1) Republication applies only to a prior validly executed will, whereas incorporation by reference applies to incorporate into will instruments that have never been validly executed 
4. Incorporation by Reference
a) UPC §2-510: any writing in existence when a will is executed may be incorporated by reference if the lang of the will manifests this intent and describes the writing sufficiently to permit its identification 
b) Clark v. Greenhalge [Massachusetts; 1991]
(1) Facts: issue whether specific written bequeaths in a notebook maintained by T were incorporated by reference into the terms of her will

(2) RULE: A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed, whether the paper referred to be in the form of a mere list or memo, if it was in existence at the time of the execution of the will, and is identified by clear ands satisfactory proof as the paper referred to therein.  
(a) The evidence supported the conclusion that the T intended that the bequests in her notebook be accorded the same power and effect as those contained in the memo referenced in her will. 
COMPONENTS OF WILL – DOCTRINE OF INCORPORATION: Problem p. 277

In Clark v. Greenhalge, suppose that the entry in the notebook, “Ginny Clark farm picture,” had been made after the 1980 codicils.

Could it have been given effect?  Intent?

Could it have been given effect under UPC §2-503 or the substantial compliance doctrine?

Under UPC 2-513?

Minority position

Has to be signed by testator

Has to be for other than money

Must describe the items and the devisees with reasonable certainty.

The testator executed a deed to his farm that named his niece as grantee.  The deed was sealed in an envelope and placed by the testator in his safe-deposit box at a local bank, where it remained until his death.  Sometime later, the testator executed a will containing the following provision: “Sixth: I have already deeded my farm to my niece, Alta J. Pullman, and for that reason I do not devise my farm to her in my Will.” After the T’s death, it was held that the deed was not effective to convey title to the niece because it had not been delivered by the grantor during his lifetime. The niece contended that the deed was incorporated by reference by the language of Clause Six of the will. What result?
She gets the farm (deed incorporated by reference)

c) Simon v. Grayson [California; 1940]: T stated in will that a letter in a safe deposit box would direct the distribution of $.  The letter however was dated after the will was executed, but before a codicil to the will. Court found since a codicil republishes the will, the letter was ok. 
d) UPC §2-513: Separate Writing Identifying Bequest of Tangible Property

(1) A will may refer to a written statement or list to dispose of items of tangible prop not otherwise specifically disposed of by the will, other than money.  The writing must be signed by the T and describe the items and the devisees w/ reasonable certainty. 

(2) The writing may be referred to as one to be in existence at the time of the T’s death, prepared before or after execution of the will, and may be altered after preparation 
e) Johnson v. Johnson [Oklahoma; 1954]
(1) Facts: On one sheet had type written and hand written parts (the typed part wasn’t signed or witnessed, the handwritten part was signed and dated) 

(2) RULE: A codicil validly executed operates as a republication of the will no matter what defects may have existed in the execution of the earlier document.  The instruments are incorporated as one, and the proper execution of a codicil extends to the will. 

COMPONENTS: Problems p. 284

In order to probate a holographic will it is necessary to eliminate typed matter on the face of a holographic will on the ground either that it is immaterial or that there is no intent to incorporate the typed matter. In view of this, can the handwritten part of Dexter Johnsons’s document be admitted as a holographic will, and then the typed part incorporated by reference?

a. Courts constructively sever the two parts and then try to incorporate the typewritten information by reference. 


5. Acts of Independent Significance
a) Permits extrinsic evidence to identify the will beneficiaries or property passing under the will.
b) If the beneficiaries or property designations are identified by acts or events that have a lifetime motive and significance apart from the effect on the will, the gift will be upheld. 

c) UPC §2-512: A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions, whether they occur before or after the execution of the will or before or after the T’s death

d) *Different from incorporation by reference b/c here the acts can occur later

COMPONENTS – ACT OF INDEPENDENT SIGNIFICANCE: PROBLEM P. 286

Suppose T’s will contains a provision stating, “I want to leave the property according to a letter you will find in my top desk drawer.”  Is this an act of independent significance?
· No, this is not an act of independent significance, because there is no lifetime purpose served aside from the disposition of property made by the will.  This letter, however, may be given effect under the doctrine of incorporation by reference.
· However, may be AIS if locked desk analogy to #2 below.

T bequeaths the contents of her safe deposit box in Security Bank to B and contents of her safe-deposit box in First National Bank to C. Do B and C take all the items found in the respective boxes?
· Yes. B & C collect. Maybe there are other lifetime reasons to keep in safe deposit box ( keep it safe!
T bequeaths the contents of the right-hand drawer of her desk to A.  In the drawer at T’s death area savings bank passbook in T’s name, a certificate for 100 shares of General Electric common stock, and a diamond ring.  Does A take these items?
· Yes, A takes these items, because the act of placing items in the desk drawer has a lifetime significance apart from the will

T’s will provides, “I have put in my safe-deposit box in Continental bank share of stock in several envelopes.  Each envelope has on it the name of the person I desire to receive the stock contained in the envelope.”  At T’s death several envelopes are found in T’s safe deposit box with the name of a person written on the envelope.  Do the persons named on the envelope take the stock in the envelopes bearing their names?
· In this case, the Ct. bent over backwards to find an act of independent significance, thus allowing the beneficiaries to take the stock with their name on it.

#2-In 2000 Sarah executes her will devising the residue of her estate to any charitable trust established by the last will and testament of her brother, Barney.  In 2001, B executes his will, devising his property to the B Educational Trust, a charitable trust established by his will.  In 2004, B dies.  In 2005, S dies.  Is the B Educational Trust entitled to the residue of S’s estate?
· Yes, because the devise of the residue of her estate to the charitable trust set up by B in his will is an act of independent significance.  The creation of B’s educational trust has significance apart from S’s devise, i.e. the disposition of B’s property, therefore the B Educational Trust is entitled to the residue of S’s estate

D. Contracts Relating to Wills
1. A person may enter into a K to make a will or a K not to revoke a will—K law, not the law of wills applies

2. The K beneficiary must sue under the law of Ks and prove a valid K—then the will beneficiary would take in constructive trust of the K beneficiary

3. UPC §2-514: A K to make a will, or not revoke a will  may be established only by:

a) Provisions of a will stating material provisions of the K

b) An express reference in a will to a K, OR

c) Writing signed by the decedent evidencing the K

4. CPC §21700: A K to make a will, or not revoke a will may be established only by one of the following:

a) Provisions of a will stating a material provisions of the K

b) An express reference in aw ill to a K

c) Writing signed by the decedent evidencing the K

d) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decedent to the claimant that is enforceable in equity. 
5. Contract to make a will
a) K to make a will must be in writing. If the promisee can’t sue for specific performance, then they are entitled to receive the value of the services rendered. 

K TO MAKE WILLS: Problem p. 287

T makes a K with A to leave everything to A at death if A will take care of T for life.  T executes a will leaving her estate to A.  Subsequently, A changes her mind and decides not to care for T.  T rescinds the K.  Upon T’s death, is A entitled to take under T’s will?
· A shouldn’t take.  The rescission of the K does not revoke the will, but since A breached contract, it is likely that the court will impose a constructive trust on A for the benefit of T’s heirs

A dies.  After A’s death, A’s roommate, B, claims half of A’s estate.  B alleges that A promised to leave B half of his estate if B cared for A for his life.  B produces a document typed by B and signed by A and one witness devising one-half of his estate to B.  The jurisdiction has enacted UPC 2-514, requiring that K be evidenced by a writing signed by the decedent.  Is B entitled to one-half of A’s estate?
· Since B appears to have satisfied the requirements set forth in UPC 2-514, B is likely entitled to one-half of A’s estate under the terms of the K.

If W promises H to take care of him for his life in consideration of H devising her Blackacre, and H dies, devising Blackacre to A, is K enforceable by W?  Is consideration given by W?
· Under the C/L, W had a preexisting duty to care for H, therefore W did not have an enforceable K.  Is this still good law?  Probably not; the court is more likely to look to whether the K was fair.

If no contract and no will, but wife says that took care of person and was a great benefit to husband, can she recover in restitution from the estate?
· If a benefit was conferred with expectation of payment (not gratuitous), then may have a contract claim even though there is no explicit will or con tract. Plaintiff would need to show that had an expectation of payment, otherwise wouldn’t recover.  

6. Contracts not to revoke a will

a) Typically arises where H and W execute a joint will (one instrument executed by two or more persons as the will of both) or a mutual will (separate wills of two that contain similar provisions)

(1) Situation where H and W make joint wills giving residue to children and make a K that the other will not revoked the will after the first dies. 
b) Most courts: K  not to revoke is not enforceable unless it is proven by clear and convincing evidence and that the mere execution of a joint will or of mutual wills do not give rise to a presumption of a K.  

c) UPC §2-514 and CPC §21799: there is a presumption that if the K is not mentioned in the will, it doesn’t exist

d) Via v. Putnam [Florida; 1995]
(1) Facts: W and H each make will clearly stating it is mutual and neither will revoke. W dies, H remarries and doesn’t revoke the will. When H dies, his 2nd W claims forced share, and the children claim as 3rd party beneficiaries to the K between H and W.

(2) Majority view (CA): 3rd party beneficiaries prevail over 2nd W

(3) Minority view: 2nd W takes instead of K beneficiaries (children) 
K NOT TO MAKE A WILL: Problem p. 294

1.If the majority rule (the third party beneficiaries prevail over the second wife) is followed in this state. After Joann Putnam’s death, what are Edgar’s rights in the property during his lifetime?
· Life Estate with a power to consume

How is he restricted in what he can do with his own property and the property he received from Joann?

· Survivor entitled to “income and reasonable portions of principal for his support and ordinary expenditures,. . . but cannot dissipate the estate or alienate by inter vivos transfer to defeat the contract.” So Edgar cannot most likely go on a He cannot go on a world cruise, and buy his new spouse an emerald bracelet from Tiffany’s. 
In a similar vein, does the contract in Putnam apply only to Edgar’s property owned at Joann’s death and to property inherited from her, or does it also cover property acquired by Edgar thereafter?

· Depends on language of K, but typically covers these situations more.
V. Nonprobate Transfers and Planning for Incapacity
A. An Intro to Will Substitutes
1. 4 main will substitutes constitute the core of the nonprobate system: life insurance, pension accounts, joint accounts, and revocable trusts. When properly created, each is functionally indistinguishable from a will—each reserves to the owner complete lifetime dominion, including the power to name and to change beneficiaries until death. 
2.  It would not be unusual for someone in mid-life to have a dozen or more will substitutes in force, whether or not he had a will.  
3. The will substitutes differ from the ordinary “last will and testament” in three main ways. 1st, most will substitutes—but not all—are asset-specific: each deals w/ a single type of property, be it life insurance proceeds, a blank balanced, mutual fund shares, etc. 2nd, property that passes through a will substitute avoids probate.  3rd, the formal requirements of the Wills Act—attestation and so forth—do not govern will subs and are not complied w/.  
B. Revocable Trusts
1. Intro
a) Types

(1) Deed of trust: the trust settlor transfers legal title in prop to another person as trustee.  Settlor retains power to revoke, alter, and amend during his life.  Also, settlor may have right to trust income during his life. 

(2) Revocable declaration of trust: the settlor declares himself as trustee for the benefit of himself during life, w/ the remainder to pass to others at death 

b) A trust is a management relation whereby the trustee manages prop for the benefit of one or more beneficiaries.  The trustee owes a fiduciary duty to the beneficiary (including loyalty and prudence in investments)

c) Beneficiaries’ interest is equitable title (they must have an interest that can be enforced against the trustee otherwise it is not a trust and must comply w/ Statute of Wills) 

d) Farkas v. Williams [Illinois; 1955]

(1) Facts: The administrators of Farkas’s estate claim the right to four stock certificates that Farkas held in trust for Williams.

(2) RULE: Even though the settlor retains the power to revoke the trust and appoints himself as trustee, if the beneficiary obtains any interest in the trust before the settlor dies, a valid inter vivos trust may have been formed.

(a) (b/c Williams held a small right to the stock in that, if the trust were not revoked and Farkas, as trustee, committed a breach of trust, Williams could hold the estate liable, a valid inter vivos trust was established in Williams’ favor.)
WILLS SUBSTITUTES – REVOCABLE TRUSTS: Problems p. 305

1. Uniform Trust Code § 603(a) provides “While a trust is revocable [and the settlor has capacity to revoke the trust], rights of the beneficiaries are subject to the control of, and the duties of the trustee are owed exclusively to, the settlor.” Under this provision, would Farkas as trustee owe any duties to Williams as beneficiary?

a. No. While Settlor is still alive he can do things that are not to the benefit of the beneficiary.

2. Suppose Farkas named a third party trustee who looted the trust without Farkas’s knowledge but while Farkas was alive and competent. If Farkas dies without having discovered the looting, would Williams have any recourse against the trustee?

a. Willams would have no recourse against the trustee.

3. If 3rd party trustee steals the trust property while the settlor is alive; and the settlor is incompetent. Would Williams have recourse against the trustee?
a. 603(a) – remainder beneficiary has no cause of action. 
e) Termination of trusts

(1) Majority of states: Inter-vivos trust can not be revoke unless the instrument which created the trust allows for it. When the trust is silent, there is a presumption it is irrevocable. 

(2) Minority of states (CPC §15400): An inter-vivos trust is revocable unless instrument says otherwise.  W hen the instrument which created the trust is silent, there is a presumption it is revocable. 

(3) If the trust is revocable:

(a) But doesn’t state the method to revoke, it can be revoked by any method (act or written statement)

(b) But if it states how it is to be revoked, that method must be followed 

(4) In re Estate and Trust of Pilafas [Arizona; 1992]: 

(a) Facts: Pilfas executed aw ill and revocable inter vivos trust.  He named himself as trustee and he funded the trusts w/ substantial assets.  He died in 1988, but the original will and trust documents could not be found in his home.  

(b) Issue: b/c the will and trust documents were last known to be in his possession, should the presumption that they were destroyed be upheld?

(c) Court held: that b/c the terms of the trust said it could only be revoked in writing, that’s the only way the trust could have been revoked.  Since he didn’t do that, the trust was not revoked.  

(5) A trust can’t be revoked on a claim of undue influence (unlike a will)

WILLS SUBSTITUTES – REVOCABLE TRUSTS: Problems p. 308

Suppose that Steve J. Pilafas, the settler in the preceding case, had executed a will expressly revoking the inter vivos trust.  This will is found among Pilafas’s papers at death.  Does it revoke the trust?
· The will is in writing, so it meets the revocation requirement that is delineated in the trust agreement.  Was it delivered to the trustee?  The trustee and the settlor are the same person, so you could say that the revocation document was delivered.  Trust could not be revoked by will but held that trust was revoked, because the settlor was the trustee (Deed of trust – In re estate of Lowry).
Suppose that a bank were trustee. Same Result?

· Declaration of trust. Court said will did not revoke the trust. Connecticut Gen. Life Ins. Co. v. First Natl. Bank of Minneapolis.
Suppose Pilafas tore both his will and trust into many pieces. What result as to the will. What result as to the trust?

· Will revoked but not the trust.

Ann age 76, and Mark, age 32 marry in Sept 1978.  The following January, Ann creates a revocable trust with Florida National Bank as Trustee.  Under the terms of the trust she reserves the incomer life and provides for the principal to pass on her death to others than her husband.  Ann and Mark divorce in October 1979.  In July 1980Ann and Mark remarry.  Five days later Ann writes a letter to the Florida National Bank, revoking her trust.  The Bank refuses to accept it on the ground that Ann is under the undue influence of Mark.  Must the Bank accept the revocation order?
· The settler of a revocable trust has an absolute right to revoke if she is competent; undue influence is irrelevant.  If the bank had said she wasn’t competent to know what she was doing, that would be different, since have to be competent to create or revoke a trust. 

· Undue influence is not a factor for trusts, only wills. 

f) Can creditors reach a trust?

(1) State Street Bank &Trust Co. v. Reiser [Massachusetts; 1979]

(a) Facts: T created a revocable inter vivos trust funded w/ stock from 5 closely-held corps.  

(b) Issue: Were the trust assets reachable by the T’s debtor, the bank?

(c) Court held: Where a person places property in trust and reserves the right to amend and revoke, or to direct disposition of principal and income, the settlor’s creditors may following the death of settlor, reach in satisfaction of the settlor’s debts to them, to the extent not satisfied by the estate, those assets owned by the trust over which the settlor had such control at the time of death 

(2) Compare to life insurance and retirement benefits which are not reachable by creditors if payable to a spouse or children 
g) UPC §60215: expressly permits the decedent’s creditors to reach POD bank accounts and joint bank accounts, if the probate estate is insufficient 
2. Pour-Over Wills

a) O sets up a revocable inter-vivos trust naming X as trustee. O transfers to X as trustee his stocks and bonds.  O then executes a will devising the residue of his estate ot X, as trustee, to hold under the terms of the inter-vivos trust. 

(1) Initially two theories used to validate pour-over wills:

(a) Incorporation by reference: A will can incorporate by reference a trust instrument in existence at the time the will is executed, but can’t incorporate trust amendments made after the will is executed. (Requires that the trust instrument be in existence at the time the will is executed.) 

(b) Doctrine of independent significance: a will may dispose of prop by referring to some act that has significance apart from disposing of probate assets.  (Requires that the inter-vivos trust have some prop transferred to it during life, which the trust disposes of)

(2) UPC §2-511: Allows a trust to come into existence before, at the same time, or after execution of the will.

(3) CPC §6300: a devise may be made to a trust that is in existence or will be in existence.  If identified by a T’s will and set forth in a writing and executed before or at the same time as the will.  

POUR-OVER WILLS: Problems p. 312

#2-Wendy Brown’s Aunt Fanny, who has a house full of things, executes a trust deed that names Wendy as trustee and provides that Wendy shall distribute the trust property in equal shares to Wendy, Lucy Lipman, Simon Preston, and Ruth Preston. The trust deed provides that the trust can be revoked or amended at any time by a written or oral communication to Wendy from Aunt Fanny.  No property is transferred to the trust during Aunt Fanny’s life.  Aunt Fanny subsequently makes a will pouring over all her property into this trust.  Then, Aunt Fanny invites Wendy for a visit and tells Wendy exactly what item she wants to go to whom.  After Wendy returns home, Aunt Fanny writes Wendy a letter saying that she is preparing a memo about the family silver and heirlooms that will state who is to get what.  What disposition is made of Aunt Fanny’s estate?
· Requirement that the creation of a trust be in writing, but there’s nothing that says amendments to a trust have to be in writing. Trust can be amended & revoked in any manner specified by the settlor. If no method specified, then in any reasonable manner. Memo might work – even if memo does not get to Wendy until after testator dies. 2-511 (a) & CPC 6300 allows amendments to trust after testator’s death. 

(4) Clymer v. Mayo [Massachusetts; 1985]
(a) Facts: T executed a will in 1963 designating her H as the primary beneficiary.  She then made  a new will and new revocable trust(under the new will, the bulk of her estate was to pour over into the new revocable trust.  They divorced about 5 years later.  She left the trust the same and died in 1981 w/ her parents as her only heirs.
(b) Unfunded life insurance trust vs. funded inter-vivos trust—both valid inter vivos trusts b/c of the use of pour-over wills 

(i) Unfunded: where a settlor names the trustee of her inter-vivos trust the beneficiary of her life insurance policy, but does not add any other funds or assets to the trust

(ii) Funded: where the settlor adds other funds to the trust 

(c) Revocation by divorce:

(i) Some states: divorce revokes any provision in a revocable trust for the spouse, who is deemed to have predeceased the settlor

(ii) UPC §2-804: provides that divorce revokes dispositions in favor of the divorces spouse in revocable inter-vivos trusts as well as in life insurance and POD Ks.  Also contains a provision for a relative of the divorced spouse. 

(d) b/c of the divorce didn’t let ex-H take 

POUR-OVER WILLS & NO-CONTEST CLAUSES: Problems p. 315

Note 3.  Pablo executes an unfunded inter vivos trust naming Eduardo as beneficiary.  Pablo also executes a will pouring over all his assts into the trust.  The will contains a no-contest clause, providing that any person contesting the will shall forfeit any interest given by the will.  Subsequently Pablo amends his trust to name Maria as a beneficiary of 50% of the trust.  Upon Pablo’s death, Eduardo contests the trust amendment on the ground that Pablo lacked mental capacity when the trust was amended.  The court holds that there is no probable cause for Eduardo’s lawsuit.  Does Eduardo forfeit his beneficial interest under the trust instrument?

· If you validate the no-contest clause then you may be able to enforce it if you can prove that the trust is part of the will.  Need to prove that instruments are separate enough so that the will and the trust are separate instruments. 

· Different instruments-so no contest clause only applies to the will and not the trust. 

· No-contest clause is just in the will, so if Eduardo had contested the will, he would have been cut out, but since he only contested the trust, and the trust was found to be a separate instrument, then he isn’t cut out 
3. Use of Revocable Trusts in Estate Planning

a) Intro
(1) Often called “living trusts”
b) Consequences  During Life of Settlor
(1) Dealing w/ incompetency 
(a) It’s good to put in lang that says incompetency will be determined by T’s physician or some 3rd party MD, but a lot of attys also say don’t mention it and then just talk with settlor later on in life. 
c) Consequences at Death of Settlor: Avoidance of Probate
(1) A lot of ppl like that trusts are not public vs. wills that are

(2) GR: the settlor of an inter-vivos rust of personal prop may choose the state law that is to govern the trust.

(a) UPC §2-703: changes the old law and provides  the T ay select the state law to govern the meaning and legal effect of his will, including trusts created by will, unless that law is contrary to the domiciliary state’s law protecting the surviving spouse or any other public policy of the domiciliary state.  

d) Marketing of Living Trusts: many legal computer programs that let you do your own living trusts.  There is almost no legislation on whether these violate the laws against illegal practice of the law, most likely b/c there is such a huge demand for them.  
C. Life Insurance, Pension Accounts, Bank Accounts, and other Payable-on-Death Arrangements
1. Payable on death Ks: non-probate transfers
a) Examples: insurance, right of survivorship in multi-party Ks
b) Pass to beneficiary w/out any need for probate
2. Life Insurance(euphemism for death insurance.  The principal purpose is to shift the financial risk of dying young to an insurance company.  
a) Whole life insurance (ordinary or straight life insurance)(combo of life insurance and a savings plan (but has really bad returns)

b) Term life insurance: better way tot go, especially for young couples(no savings feature; if the life insured dies while the K is in force, that is, during the term of the policy—commonly one year or five years—a stated sum is payable to the designated beneficiary.  
c) Wilhoit v. Peoples Life Insurance Co. [7th Cir.; 1955]
(1) Facts: Sarah Wilhoit arranged for Peoples Life Insurance Co to hold the proceeds of her husband’s life insurance policy in trust. She then bequeathed the trust corpus to the son of her stepson.

(2) RULE: A party who establishes a trust consisting of the proceeds of a life insurance policy may , by will, designate a trust beneficiary other than the one named in the trust instrument. 
d) Traditional/Minority  view (followed in Wilhoit)—POD designations in Ks other than life insurance Ks are invalid (since it is a testamentary act not executed w/ the formalities)
e) Majority view—considers the beneficiary a 3rd party beneficiary and therefore the K doesn’t have to conform w/ statute of wills 
(1) Estate of Hillowitz [NY; 1968](see almost the exact opposite result from Wilhoit but shows the law being updated)
(a) Facts: Pursuant to a partnership agreement, Hillowtiz’s share of an investment club passed to his widow.  His executors claimed that this asset should have passes to his estate.

(b) RULE: A partnership agreement clause providing that each partner’s interest, upon his death, shall pass to his souse is valid and enforceable. 
f) Is there a requirement of survivorship such as there is in wills?
(1) UPC §6-101: does not expressly require survivorship for POD Ks, when a beneficiary is a close relative of the benefactor the UPC anti-lapse statute, which applies to non-probate transfers as well as to wills, substitutes the issue of the named beneficiary who did not survive 
g) Can you change a 3rd party beneficiary in a K via a will?
(1) Cook v. Equitable Life Assurance Society [Indiana; 1981]
(a) Facts: Doug purchased a whole life insurance policy, naming his W at the time, Doris, as the beneficiary.  They divorced, but w/ no mention of the life insurance policy.  Doug failed to change the beneficiary.  11 years later, he made a holographic will that attempted to change the beneficiary.  
(b) Held: he had plenty of time to make changes and he didn’t; so he got screwed! “Equit aids the vigilant, not those who slumber on their rights.” 

(2) Divorce usually revokes any disposition of property to an ex-spouse in CA, but insurance policies do not apply. CPC §6122(e)…CA follows Cook and the majority rule that you must change the beneficiary of a life insurance policy via the method the company demands. 
3. Pension Accounts

a) Method of insuring money when you retire; ERISA attempts to control and guarantee that a spouse will get pension benefits on the death of a spouse. 
b) Egelhoff v. Egelhoff [USSC; 2001]
(1) Facts: Donna Rae Egelhoff received the proceeds from an insurance plan and a pension plan provided by her ex-husband’s employer after he died intestate from injuries incurred ina  traffic accident.  The decedent had not removed her name as beneficiary.  The decedent’s two children from a previous marriage, David and Samantha, his statutory heirs, sued Donna for the proceeds from the plans.

(2) RULE: ERISA preempts a state statute that provides for the automatic revocation of a spouse as the designated beneficiary of a nonprobate asset upon the couple’s divorce.

(3) The federal law says you must change the beneficiaries explicitly and this law wins. 

WILL SUBSTITUTES – PENSION ACCOUNTS: Problem p. 337

1. In 2000, O, a 65 –year old man with a life expectancy of 15 years, buys an annuity of $50,000 per year for a one-time payment $600,000. If O lives for another 15 years, then at age 80 his new life expectancy would be an additional 7 years. Having exceeded his life expectancy when he bought the annuity, is O still entitled to receive $50,000 for the rest of his life?

a. Now suppose instead that O dies at age 66, after receiving only one year of annuity payments. Would O’s heirs or devisees receive anything?
2. Now suppose instead that O dies at age 66, after receiving only one year of annuity payments. Would O’s heirs or devisees receive anything?

a. If he had died one year later. Too bad – company would have kept the money. For this reason, annuitants (such as O) often buy an annuity with slightly reduced payments in return for a promise from their insurance company to make at least 5 or 10 year payments to O or his heirs or devisees.
4. Multiple Party Bank and Brokerage Accounts

a) Includes a joint and survivor account, a POD account, an agency account, and a savings account (Totten) trust.  B/c banks and brokerage houses often give their customers a joint tenancy form regardless of the customer’s particular intention, courts are left w/t he problem of discerning which type of account is intended.  
b) Franklin and Anna National Bank of Anna [Illinois; 1986]
(1) Facts: Frank died and the executor of his estate, sued to acquire the funds of a joint account at the Anna National Bank that had been in the name of Frank and Cora Goddard (his sister-in-law). Both Frank and Cora had signed, but it appeared that the wife had originally signed, but that was “whited out” and the sister then signed.
(2) Court found: it was clear that the $ was Frank’s, he just needed access to it, and as such, it should have been part of the estate. 
WILL SUBSTITUTES – MULTIPLE PARTY BANK ACCOUNTS: Problem p. 343

#2-Suppose that Frank Whitehead had made Enola Franklin a joint tenant of his safe-deposit box in order that E could enter it.  The bank card (designated a “lease of safe-deposit box”) signed by Frank and E provides:  “the lessees are joint tenants with right of survivorship and all property of every kind of any time placed in said box is the joint property of both lessees and upon the death of either passes to the survivor.”  In the box are stock certificates, a diamond ring, and 2k in cash, all placed there by F before the bank card was signed.  Does E own all the items in the box at F’s death?
· Majority view-She shouldn’t get access to the contents in the safe deposit box.  Doesn’t show an intent that there be a right of survivorship.  Only shows an intent to have access to the box.  
· Minority view-whatever the card said is conclusive. 
D. Planning for  Incapacity
1. The Durable Power of Atty
a) Continues throughout the incapacity of the principal until the principal dies, unlike a regular power of atty which terminates on the incapacity of the principal 

b) The principal, if competent, can terminate the agency and durable power at any time 

c) Differences w/ trustee:

(1) A durable power ceases when the principal dies, does not avoid probate.  A trustee continues after the settlor’s death, and transfers property w/out probate

(2) If an agent dies, the power terminates unless a successor agent is named by the principal.  If a trustee dies, a successor is appointed by the court. 

(3) A trustee has title to the trust assets and can sell and reinvest the trust property. In contrast, the agent doesn’t have legal title. 

d) CPC §15401(c):  a trust can’t be modified by a power of atty unless stated in the trust instrument  

e) The power of atty should state the specific trust that can be revoked
f) Franzen v. Norwest Bank Colorado [Colorado; 1998]
(1) Facts: Fancis’s brother stepped in and relocated her from one nursing home to another one closer to him and then started selling off other assets for her care.  Nephews (who she hadn’t seen in ages) filed suit and alleged he was trying to get the assets turned over to him.  

(2) Held: the principal may confer authority to amend or revoke trusts on an agent w/out referring to the trusts by name in the power of atty.  
PLANNING FOR INCAPACITY: Problems p. 349
Note 1.  Testator has a will and leaves house, the main asset in the estate, to A. Heir B inherits the remaining cash. Heir B is appointed an attorney in fact. The testator becomes incompetent. Heir B sells the house, claiming the case is insufficient to pay debts. The bequest is adeemed; Heir B now inherits everything. Heir A is out in the cold. Testator incurs expenses. B, with power of attorney, sells the house to pay off the bills. Now there is a lot of cash but no house. B gets all the cash.
· Common law of ademption – devised property not owned by the testator at death is considered adeemed and the devisee takes nothing. 
· CPC §4232 disallows the person with power of attorney to act in any way that has a conflict of interest.
2. Directives Regarding Health Care and disposition of the Body 

a) We all have a right to make health care decisions, including the right to refuse treatment

b) Instructional Directives: such as a living will or a commonly used form known as a medical directive, specify either generally or by way of hypothetical examples how one wants to be treated in end-of-situations or in the event of incompetence

c) Proxy directives:  such as a health care proxy or durable power of atty for health care, which designate an agent to make health care decisions for the patient; or

d) Hybrid: directive treatment preferences and designating an agent to make substituted decisions. 

e) CPC §4670: advance healthcare directive

f) CPC §4701: form (allows disposition of remains) 
g) Bush v. Schiavo [Florida; 2004]
(1) Facts: The state leg passed leg enabling the governor to stay removal of artificial life-prolonging measures of a person in a persistent vegetative state, despite a court’s determination that the person would have elected to terminate the life-prolonging procedures.  Schiavo, husband to Theresa Schiavo, who had been in persistent vegetative state for 10 years argued that the leg was an unconstitutional violation of sep of powers.

(2) RULE: this is an unconstitutional violation of sep of powers 

h) Disposition of the body

(1) CL: a human body was not property

(2) Today, there’s a lot of hesitation for jxs to legislate on this b/c of religious and other policy concerns

(3) Uniform Anatomical Gift Act: allows everyone to donate parts of body to organ donor programs (only need signature) 
(a) But today a lot of states, including CA, have organ donors volunteer on their driver’s licenses to encourage it b/c organ donations do help biotechnology research and organ donations 

3. Elder Law: focuses on the client, not the type of law, and covers all areas of the law for old people 
VI. Trusts: Creation and Characteristics
A. Intro
1. Trust defined: A trust is a fiduciary relationship in which a trustee holds legal title to specific property (res) under a fiduciary duty to manage, invest, safeguard, and administer the trust assets and income for the benefit of designated beneficiaries, who hold equitable title.  

2. Private Express Trust: created for the benefit of individual beneficiaries

a) Revocable trusts: O declares herself trustee of prop to pay the income to O for life, then on O’s death to pay the principal to O’s children.  O retains power to revoke.  

b) Martial Trusts: Permitted a martial deduction for prop given to the surviving spouse.  Deduction allowed for a life estate given to the spouse. 

(1) H devises prop to X in trust to pay the income to W for her life, remainder to H’s children

(2) Estate taxes are postponed until W’s death 

c) Trust for incompetent person: O’s on A is mentally or physically handicapped and is unable to manage his property.

d) Trust for minor: Allowed a gift free tax of $10K per year to a donee. Basically trust would pay minor child $10K tax free until 21, then pay out the principal to them.

e) Discretionary trust: would give trustee sole discretion in determining whether to pay just income or delve into the principal 

3. The parties to a Trust: settlor, trustee, and beneficiaries 
a) The Settlor(the testator or grantor who creates an express trust (need intent to create the trust) 
(1) Created during settlor’s life(inter-vivos trust

(a) Declaration of trust: when the settlor is the trustee. Need some form of writing if it is real prop in order for creations.

(b) Deed of trust: when the settlor transfers prop to another person as trustee.  Requires transfer of prop or deed. 

(2) Created by will(testamentary trust

(3) CPC §15206: requires a writing for creation either by declaration or deed, which is signed by the trustee or settlor. 
b) The Trustee

(1) There may be one or several trustees. It may be an individual or a corp. 
(2) Trustee may be settlor, 3rd party, or a beneficiary (can’t be the sole beneficiary, though)
(3) If settlor intends to create a trust, but doesn’t name a trustee, the court will appoint one
(4) Fiduciary duties of trustee:
(a) Duty to administer the trust solely in the interest of the beneficiaries
(b) Preserve the prop, make it productive, and where required pay the income to the beneficiary
(c) Duty of fairness when deal w/ investments to both the income beneficiar and the principal beneficiary
(d) Keep prop separate from own
(e) Keep accurate accounts (in an action for accounting, trustee holds burden to show all things were done properly)
(f) Invest prudently 
(5) A trust will not fail for want of a trustee 
(a) While trusts will not fail for want of trustee, it may fail for want of delivery.  If the trust is created by deed of trust (which must happen for real property) and doesn’t name a trustee, there can be no delivery of the deed to the trustee.  Thus, this may result in an attempted inter vivos trust.  
(6) Although a trustee is essential, once a trust is established it will not fail merely b/c of the trustee’s death, incapacity, resignation, or removal.  (A successor trustee will be appointed.)
(7) Trustee must have duties: the trust must be active vs. a passive trust where the trustee has no duties and therefore the beneficiaries take legal title immediately and the trust fails.  
(8) B/c the duties of a trustee are onerous and pose a significant liability, the trustee must accept the position.  Once accepted, the person can be released from liability only w/ consent of the beneficiaries or by court order. Can’t delegate the duties. 
TRUSTS: Problem p. 491

1. In Jan O executes a written instrument creating an irrevocable trust and naming X as trustee.  The trust instrument provides that the income from the trust is to be paid to A for life, and upon A’s death the corpus is to be distributed to B.  Shortly thereafter, O delivers a copy of the trust instrument and $100K in cash to X and tells X that his money is to be held by X under the trust.  X immediately puts the money in is safe-deposit box.  O dies the following Feb.  In Nov, X, saying that he doesn’t want to be trustee, divides the money between D and E, the residuary legatees of O’s estate, paying 50K to each
2. Has a trust been created at all?
a. Yes.  There is a deed of trust and delivery to X. If X later disclaims duty as trustee, then what happens to the 100k??  the court might develop a constructive trust saying that legal title reverts back to settlor or settlor estate in what is called a “resulting trust”

3. Whether or not X should be liable for a breach of trustee’s duty to A and B for having given the 100K to D and E?
a. There has to be an acceptance of a duty in order for the commission of a trustee to take effect.  Here, X took the money, even though he didn’t affirmatively accept the trustee position.

b. Silence or inaction does not presume acceptance. It may actually presume that holding the property for temporary time for safety reasons, is not acceptance.  (Restatement of trust).  Argument against acceptance here.

c. But putting the money in a safe deposit box for over a year is not just holding it for “safety” so could possibly be held to be a trustee. So he would have equitable duties to A and B, so that they could go after X to recover the money from him.

4. If A and B don’t have a cause of action against X, can they recover the 100K from D and E?
a. If A and B can get X for violation of those duties, would A and B have any priority over any creditors over X?  as to the trust assets, the creditors of X have no right to claim against trust assets, but as to personal property, A and B have no priority over creditors. If no trust was established, then they never had a beneficial interest to enforce.  If a trust was created, then D and E are not bona fide purchasers and they could probably go after the trust property…X made a gratuitous transfer

b. If a trust was created, they may be able to collect (beneficiaries can follow assets to the hands of a non bfp) .But if not, then A and B cannot collect. 

c) The Beneficiaries

(1) a beneficiary is necessary to every trust b/c he/she is the one to enforce it 
(a) except in charitable trusts and so-called honorary trusts (trusts for animals and to maintain graves) 
(2) When a trust fails for lack of a beneficiary, a resulting trust in favor of the settlor is presumed 
(3) The beneficiary holds equitable interests 
(4) Remedies available to beneficiaries:
(a) Personal claim against trustee for breach of trust (no higher priority than other creditors’ claims though)
(b) Property related remedies such that prop held by trustee is not reachable by creditors
(c) If the trustee wrongfully disposes of the trust prop, the beneficiaries can recover the trust prop unless it has come into the hands of a bona fide purchaser 
(d) If the trustee acquires other prop, the beneficiaries can impose the trust on that prop  
(5) Creditors of trustee (other than beneficiaries themselves) may not reach the trust assets (positive thing about trusts)
d) A trust compared w/ a legal life estate
(1) A legal life estate tenant has possession and control of the prop, whereas a trustee has legal title to the trust prop
(2) Legal title estate: to A for life, remainder to A’s children
(3) Equitable life estate: to X in trust for A for life, remainder to A’s children 
B. Creation of a Trust
1. Intent to create a trust

a) Manifested by Words, Writing, or Conduct

(1) The settlor’s manifestation of intention to create a trust is essential to the existence of an express trust.  No particular form of language is needed, though, and an oral trust of personal property is valid in all jxs. (No magic words and “trust” nor “trustee” must be present)
(a) To  hold “for the use and benefit” of another—is sufficient manifestation of an intention to create a trust

(b) CPC §15201: don’t need magic words 
b) Lux v. Lux [Rhode Island; 1972]
(1) Litigation ensued over whether the testator devised certain property to her grandchild outright or in trust.  Based on the lang of her will, “the court concluded that she intended that her real estate be held in trust for the benefit of her grandchildren.”

(2) Even though didn’t name a trust, a trust never fails for lack of trustee…court just appoints one (here it was the executor).  
c) Jimenex v. Lee [Oregon; 1976]
(1) Facts: Jimenez sought an accounting from her father, Lee, for his use of trust funds to satisfy his legal support obligations to her.  Father cashed the bonds, bought stock registered to himself as custodian for daughter; same with the savings accounts.  
(2) Rule: Where funds are held in trust for a specific purpose (education here), the trustee will be liable for all expenditures not related to that purpose. 

(3) Made a difference whether the father was termed a custodian or a trustee as a trust needed to be used specifically according to the  trust’s terms…educational purposes of the daughter only vs. as a custodian only needed to use the property generally for the benefit of the minor.   This was bad for the father b/c he never kept records of spending. 

(4) The court found this was a trust from his actions and from the intent of the grandparents. Just b/c it was never called a trust, doesn’t mean it’s not.  When  you take property for the benefit of someone else, there’s a presumption that it is a trust. 

(a) The daughter was entitled to impose a constructive trust or equitable lien on the stock and recover any dividends paid to him on the stock. But the father may deduct out what he actually spent on her educational needs.  

d) Precatory Expression/Language
(1) Difficulties arise when the transferor merely expresses a hope, wish, or suggestion that the property be used for a certain purpose, but not a legal obligation to do something. 

(2) Example: “to B with the hope that B will use the property to provide for the support of C” 

(3) Most courts today infer from this lang that no trust was intended, but only that the transferor wished his desires to be known and so the transferee could comply if willing.  

(a) “Precatory trusts” refer to trusts that are not enforceable as such due to the use of precatory lang; discerning the nature of the grant is done case by case. 

e) Equitable charge: created when a T devises property to a person, subject to the payment of a certain sum of $ to a third person. An equitable charge creates a security interest in the transferred property; there is no fiduciary relationship. 
(1) $100 to A provided A pays $50 to B.  
f) The Hebrew university Association v. Nye (1961) [Connecticut Supreme Court]
(1) Facts: Yahuda owned an extensive library that she promised to give to a university in Jerusalem (and even said several times that she couldn’t give it or sell it b/c it was already given to the university) but never delivered before her death. 

(2) Rule: An imperfect gift due to lack of delivery may not be turned into a trust w/out an express manifestation of intent. 

(3) Court said no facts supported that she held herself to be trustee.  And, one can orally declare himself trustee, but he must intend a trust be created; there must be an express trust, even though oral.  It is not sufficient that he merely declare himself a donor.  (He at least needs to impose on himself the enforceable duties of a trust nature.) 

g) The Hebrew University Association v. Nye (1966) [Connecticut Superior Court]
(1) Facts=same as above, but remember when the widow met for lunch with the university, she gave them a list of the contents of the library.
(2) Rule: Constructive delivery of a gift through an informal document is permitted if accompanied by acts and declarations showing an intention to complete the gift.  

(3) By giving the list, the lawyers argue, she made a gift by symbolic delivery. Gifts can be effectuated by actual or constructive delivery.  

(a) Here we had symbolic delivery: the inventory was symbolic of the actual books (used when it’s impractical to give the gift) vs. constructive where you give a key to a chest or means to get the gift.
2. Necessity of Trust Property
a) No res-no trust! The trust fails w/out property b/c nothing to manage. Can be a dollar or any interest in property that may be sold or transferred, but must be something.   

(1) Future profits: (e.g. from stock trades) are insufficient or too speculative to constitute a trust res. Brainard v. Commissioner [1937] 
(a) But, can still be the basis for a gift when there’s an existing contract.   Speelman v. Pascal [NY; 1961]

(b) Seems tough to reconcile. 

b) Unthank v. Rippstein [Texas; 1964]
(1) Facts: Craft sent a letter to Rippstein promising to give her $200 per month out of his estate.

(2) Rule: A mere promise to give periodic gifts in the future will not support a finding that a trust has been established.  

c) Note: distinction between debt and trust(trust has identifiable property and trustee must keep prop separate from his own. Debt is merely an obligation to pay a certain amount.  *Can the recipient commingle the funds? If so debt, not trust.
d)  Brainard v. Commissioner [7th Cir. 1937]

(1) Oral statement in front of wife and mother that he declared a trust of his expected profits from stock trading during 1928 for the benefit of his wife, mother, and two minor children.  

(2) Did the taxpayer’s 1927 declaration create a valid trust over the future 1928 profits? No. The court held that the trust did not arise until after the profits were credited on the taxpayer’s books on the ground that there was no res at the time of the declaration of trust.  Expectation of a hope to gain $ isn’t enough here. 

(3) This is the majority and R3rd position: the mere hope of property that has not yet come into existence doesn’t make res or create a trust.  
e) Speelman v. Pascal [New York; 1961]

(1) Facts: Prior to his death, Pascal’s husband sent Speelman a letter in which he promised to give Speelman a share of the profits from his future production of a musical (“My Fair Lady”). 

(2) Rule: A gift of property to be acquired in the future is valid and effective if the donor manifests an irrevocable intention to make a present transfer of his interest. 

(3) *One important fact here is that he owned an exclusive license to create a state and film version of George Bernard Shaw’s “Pygmalion.” So, more definite than Brainard’s stock profits. 
3. Resulting trust: 
a) A resulting trust is a trust that arises by operation of law in one or two situations: (1) where an express trust fails or makes an incomplete disposition, (2) where one person pays the purchase price for prop and causes title to the prop to be taken in the name of another person who is not the natural object of the bounty of the purchaser.  

4. Constructive trust: remedy to avoid unjust enrichment. Created by: 

a) A confidential or fiduciary relationship

b) A promise, express or implied, by the transferee

c) A transfer or prop in reliance on the promise

d) Unjust enrichment of the transferee  
Necessity of Trust Property: Problem p. 516

1. O orally declares to A:  “I give you 5% of the profits of a musical play based upon Shaw’s P, if I produce it and if there are any profits”
a. There is no delivery, so arguably there is no gift.  Basically a promise.  NO reliance so therefore probably isn’t a valid gift.

b. No language that indicates that this was an intention to create a trust either

2. O orally declares himself trustee for one year of all stocks he owns with any profits from stock trading to go to A.
a. No delivery so couldn’t be a gift.  Could it be a trust?  Private trust?  Have the stock, so have the res (property), have declaration of a trust, so this could be considered a trust.

i. Should it matter that O doesn’t change the title of the stock to be held by O as trustee?  Shouldn’t matter, since don’t have to separate the property, so long as have the intent.  Restatement of trusts 2d 17A:  trust can be created without transfer of the property to trust.

ii. Once declaration of trust and O holds stock for benefit of beneficiary (creditors can go after O’s property, but not that property held in trust).  O can be liable for breach of fiduciary duty for not having transferred the property to the trust, since the creditors may then be able to reach it.  Doesn’t prevent the creation of the trust

3. In a notarized writing O declares himself trustee for the benefit of A of any profits O makes from stock trading during the next calendar year.
a. Future profits isn’t sufficient res, therefore no trust would be created in this situation.

b. Courts are suspicious, and in CA have to have clear and convincing evidence of trust.  In this case, it was notarized, so there is enough clear and convincing evidence

4. O orally declares himself trustee for the benefit of A of 5% of the profits, if there are any, of a musical play that O is writing, based on Shaw’s Pygmalion.
a. There is arguably no trust, because you are still talking about future profits.  The trust should be ineffective, even though if the wording had been different it could have been a gift

5. Note 4, p. 594-Clymer v. Mayo case: Client went out and set up a trust and a pour over will.  Intervivos trust created with mentioned beneficiary.  And the same day goes out and changes the beneficiaries in life insurance to be the beneficiaries in the trust. When was the trust created?  After she died, so the proceeds of the trust pour over? Or was it created the moment Is the contingent right of a beneficiary to receive property at death of settlor, enough of a right to create a right?
a. Yes, that is sufficient.  The trust res is the contingent right to receive the benefits.  So what duties does trustee have?  Duty to watching the parties so that the beneficiaries get the property if settlor would die.  Brainard is still majority rule-future profits not enough to establish a trust

5. Necessity of Trust Beneficiaries:  a trust must have one or more beneficiaries b/c must be someone to whom the trustee owes a fiduciary duty  
a) There are exceptions: the beneficiary may be unborn or unascertained when the trust created (can the court would protect their interests)

b) But they must be ascertainable w/in the period of the RAP or the attempted trust may fail for want of ascertainable beneficiaries. 

c) CPC §21205(liberal RAP…21 years after life in being or 90 years after creation. Also uses  a wait and see rule to see if the beneficiary is determined w/in the statute. 
d) Clark v. Campbell [New Hampshire; 1926]
(1) Facts: The will bequests prop to trustees for such of his “friends” that trustees select. 

(a) Those who want it to survive argue it was a gift, not a trust. Court disagrees b/c the trustees were never intended to take the prop for their own benefit

(b) Next argue creation of power atty. Court disagrees b/c there was no discretion to act.

(c) Court concludes it is a trust and it fails b/c there are no ascertainable beneficiaries in “friends.”  

(2) RULE: trust must have ascertainable beneficiaries; exception w/ a public c or charitable trust  

(3) Compared to  power of appointment

(a) To A to distribute to my friends as A chooses. This gives A a power of appointment and A owes no fiduciary duty to “friends.”

(b) Minority view: If executor or trustee given power to appoint, instead of failing altogether, they get a power of appointment

(c) CPC §15205(b)(2): follows minority view and rejects the CL 

Trust Beneficiaries (page 522)

6. The will of Marilyn Monroe, the actress and celebrity icon whose death in 1962 was ruled as a possible suicide, contained the following clause: “I give and bequeath all of my personal effects and clothing to Lee Strasberg, or if he should predecease me, then to my Executor herein named, it being my desire that he should distribute these, in his sole discretion, among my friends, colleagues and those to whom I am devoted.” Did Monroe intend to create a trust? If so, did Monroe designate an ascertainable beneficiary?

a. Has Executor language – so does not seem like she intended a trust.

a. Even if she intended a trust would have failed in the technical rule because the trustee cannot have power of appointment

b. If it were a trust, in CA might be ok under §15205.

e) Can the beneficiary be an animal?

(1) In re Searight’s Estate [Ohio; 1950]
(a) Facts: The testator, by will, left $1K to his executor to pay another to care for his dog for the rest of the dog’s life, and the probate court found it was a valid honorary trust.

(b) Rule: An “honorary trust” is valid where it is for a valid purpose and the trustee accepts the testator’s wishes, even though there is no beneficiary who can enforce the trust. 

(c) Honorary trust is a fiction b/c no beneficiary is there to enforce the trust but it binds the conscience of the trustee.

(2) An Honorary Trust may be created for any specific, designated purpose that is not capricious.   
(3) CPC §15212: provides that a trust for care of a designated a domestic or pet animal may be performed by the trustee for the life of the animal

(4) UPC §2-907: provides that a trust for the care of a designated domestic or pet anima is valid for 21 years or for the life of the animal, whichever is shorter 
6. Necessity of a  Written Instrument
a) An inter-vivos oral declaration of trust of personal prop is enforceable
b) The Statute of Frauds requires any inter-vivos trust of land to be in writing and a testamentary trust be created by will 
c) Oral Inter-vivos Trusts of Land
(1) Where O conveys land to X in deed upon an oral trust to pay the income to A for life and upon A’s death to convey land to B.  Would X be allowed to keep land since statute of frauds prevents enforcement of an express trust?

(a) Majority view: allow X to keep the land (but trend is to make X hold in constructive trust for A and B)

(b) CPC §15206: allows for constrictive trust to be created by operation of law 

(2) Hieble v. Hieble [Connecticut; 1972]:
(a) Facts: transfers prop to son and daughter b/c she is ill. Oral agreement that it was only temporary and that once she was well she would get the land back.  Son refuses to re-convey

(i) Court holds constructive trust for mother. Finds a confidential relationship based on her illness and sons’ reassurances of faithfulness

(ii) Burden of proof on son to show he didn’t exercise undue influence

(3) If transfer to son done to avoid wife getting prop in divorce—court would let son keep the prop b/c the father had unclean hands
d) Oral Trusts for Disposition at Death

(1) Secret trust--A leaves prop to B (in an oral agreement B agrees to do w/ the prop as A wishes).  B would hold in a constructive trust for the beneficiaries of the secret trust

(a) Courts would admit evidence of the promise for the purpose of preventing B from unjustly enriching himself

(2) Semi-secret trust—will indicates that B is to hold the prop in trust but doesn’t say the terms of the trust.  The resulting trust would fall back to the estate.

(3) Restatement—doesn’t make a distinction between the two and both create a constructive trust 
(4) Olliffe v. Wells [Massachusetts; 1881]
(a) Facts: T devised residue o estate to the executor w/ an instruction to distribute it, according to his discretion, so as to carry out the T’s preexpressed wishes.
(b) RULE: Where a will upon its face shows that the devisee takes the legal title only and not the beneficial interest, and the trust is not sufficiently defined by the will to take effect, the equitable interest goes by way of resulting trust to the heirs or next of kin as prop of the deceased not disposed of by his will.  
ORAL TRUSTS FOR DISPOSITION AT DEATH  - Secret Trusts (Page 532)

Note #2. Suppose Chales Kuralt is your client. Kuralt has a long time lover, named Shannon, who lives out of town and whom he sees when he travels. Kuralt wishes to leave Shannon $10,000 at his death, without advertising the matter. Would you recommend that Kuralt leave the $10,000 in his will to his good friend Walter and obtain a secret promise from Walter that Walter will give Shannon the $10,000? Would this accomplish his objective of a secret gift?

· Secret Trust. Walter takes on as constructive trust to Shannon. But bringing in extrinsic evidence to prove Walter’s unjust enrichment may mean that Shannon and Kuralt’s relationship will no longer be a secret. Also, Walter may predecease Kuralt.

Would you recommend that Walter make the promise in a signed writing which Kuralt is to keep in his safe-deposit box?

· Secret Trust. Same problem as above. Constructive trust and may have to bring evidence in and so is not going to help him very much in keeping the  relationship a secret
Would you recommend that Kuralt leave the money to you (the attorney) and you promise to give money to Shannon?
· It does not look good from an ethical point of view. There can also be a presumption of undue influence that you have to go to court to rebut. Once again this is not a secret.

C. Rights of the Beneficiaries to Distributions from the Trust
1. Discretionary Trusts
a) In a discretionary trust, the trustee has discretion over payment of either income or the principal or both.
(1) Example: spray trust(O transfers prop to X in trust to distribute income to one or more members of a group, in such amounts as the trustee determines.  The trustee must distribute the income currently, but has discretion to determine who get is and in what amount.
b) Compared to a mandatory trust: where the trustee must distribute all the income. 
2. Marsman v. Nasca [Massachusetts; 1991]
a) Facts: Sarah dies and leaves life estate to Cappy w/ remainder going to daughter Sally.  Trustee was given the discretion to distribute the principal as needed. 

(1) Trustee owes duty of inquiry—Trustee owes duty to become familiar w/ Cappy’s finances

(a) Note this duty was placed upon the trustee by Sarah in her will

(b) Words “as they shall deem advisable for his comfortable support and maintenance”=maintain the life beneficiary in accordance w/ the standard of living which was normal for him before he became a beneficiary of the trust 

b) Exculpatory clauses: excuses the trustees from liability except for “willful neglect or default.”  

(1) Uniform Trust Code §1008(b):

(a) An exculpatory term drafted by the trustee is invalid as an abuse of a fiduciary or confidential relationship unless the trustee proves that the term is fair under the circumstances and that its existence and content were adequately communicated to the settlor.

(b) By putting the burden on a trustee who was also the settlor’s lawyer to show that the settlor had affirmative knowledge of the clause and its meaning, the UTC helps to ensure that the clause was not unwittingly embrace by the settlor. 
3. If the trustee has simple discretion unqualified by the adjective “sole” or the like, the courts will not substitute their judgment for that of the trustee as long as the trustee acts not only in good faith and form proper motives, but also w/in the bounds of reasonable judgment 

a) Some courts will apply a reasonableness test even if discretion is absolute
D. Rights of the Beneficiary’s Creditors
1. Discretionary Trusts

a) The beneficiary’s creditors do not have rights to a discretionary trust b/c either does the beneficiary.  
b) CPC §15303: codifies this rule
c) The traditional rule on a support trust is that the beneficiary cannot alienate her interest; nor can creditors reach the interest, except supplier of necessaries may recover through the beneficiary’s right to support.  
(1) However, the beneficiary’s children and spouse may enforce claims for child support and alimony against the beneficiary’s interest in a support trust. 
d) Under a discretionary trust w/ a spendthrift clause—the creditors can’t step in until the trustee exercises his power to pay the beneficiary.
(1) CPC §15306(a): a creditor can’t compel trustee to distribute, but can recover once trustee does 
RIGHTS OF THE BENEFICIARY’S CREDITORS – DISCRETIONARY TRUSTS  (pg. 547)

T devises property to X in trust to pay so much of the income and principal to A as X determines is necessary for A’s support. A is insolvent. As trustee, X refuses to make a payment to A. B, a creditor of A, sues X on the ground that, since A is insolvent, it would be an abuse of X’s discretion as trustee not to make a payment to A, and thus B is entited to stand in A’s shoes and receive that payment. What result under R.3d.?  What result under UTC §504. CA?
· Traditional View: Only if the creditor was supplier of necessities. Or a child or spouse. Otherwise No.
· Uniform Trust Code § 504:  Creditor would lose, could not stand in the shoes of the beneficiary. Exc: creditors who are the spouse or children of the beneficiary
· R3d. of trusts § 60 – creditors is entitled to receive and attach to any distribution trustee is required to make. R3d is not clear on this because the comments seem to say creditor cannot stand in the shoes of B.
· CA 
i. CPC 15302 if payments are necessary for education and support, they cannot be paid to creditors until paid to the beneficiary. So in this case no, unless the situation below exists.

ii. CA 15307 states that any income paid by the trustee to the beneficiary in excess of what is needed for the education or support of the beneficiary may be applied to the satisfaction of the money judgment against the beneficiary.

iii. Other exceptions in CA where a creditor can reach:

1. CPC § 15304 – self settling trust

2. CPC § 15305. Claims for child or spousal support.

3. CPC§ 15306. Liability for public support

2. Spendthrift Trusts
a) A trust in which the beneficiaries cannot voluntary alienate (sell) their interests nor can their creditors reach their interests.  Must include in the trust instrument stating that A may not transfer her interest and it may not be reached by A’s creditors. 
b) Scheffel v. Krueger [New Hampshire; 2001]
(1) Facts: Scheffel was awarded a judgment against Krueger for his sexual assault against her daughter and attempted to reach trust assets of which Krueger was the beneficiary.  

(2) RULE: spendthrift trust assets are not reachable by tort creditors even when the beneficiary’s conduct constitutes a criminal act, unless the beneficiary is also the settlor or the assets were fraudulently transferred to the trust.  
c) Shelley v. Shelley [Oregon; 1960]
(1) Facts: trust gives Grant the income until he reaches 30 and then gets corpus.  Also states that trustee has discretion to deliver corpus to children in case of emergency. 

(a) Re: trust income for child support under the spendthrift clause

(i) Court finds children can reach the income. Looks at public policy and that society shouldn’t have to bear the costs of his obligations

(b) Re: trust income for alimony under the spendthrift clause

(i) Court finds wife can reach the income. Again looked at public policy. 

(c) Re: trust corpus for children under discretionary clause

(i) Court finds that children can’t reach b/c Grant has no present interest in the corpus. Court finds that in an emergency the children could reach the corpus, but only to the extent that the income is not sufficient

(d) Re: trust corpus for alimony under discretionary clause

(i) Court finds wife can’t reach the corpus b/c Grant’s interest in the corpus is subject to the discretion of the trustee.   Until the trustee set aside a portion of the corpus for Grant, it can’t be reached by the wife.
d)   Protection of spendthrift trusts from creditors has several exceptions 
(1) Mandatory trust: creditors of the settlor can reach the settlor’s interest in income or principal. Thus if the settlor is entitled to income, then the creditors can require the trustee to pay the income to them.  

(2) Discretionary trust: creditors can reach the maximum amount the trustee could, in the trustee’s discretion, pay the settlor or apply for the settlor’s benefit

(3) CPC §15300: other creditors can’t reach until amounts/income payable to trustee.  Can’t exceed 25% of amount going to beneficiaries (doesn’t apply to children and wife) 

(4) Child support and alimony:

(a) Majority: Judgments for child or spousal support can be enforced against the debtor’s interest in spendthrift trusts 

(b) Minority: a spouse or child cannot reach a spendthrift thrust to satisfy judgments for support

(c) CPC §15305: spendthrift trust can be reached for child or spousal support. CPC §15306: trust also liable to reimburse the state for benefits paid out to support the children.  

(5) Furnishing necessary support: A person who has furnished necessary services or support can reach the beneficiary’s interest in a spendthrift trust (NOT allowed in CA)
(6) Fed tax lien: the US or a state can reach the beneficiary’s interest to satisfy a tax claim

(7) Excess over amount needed for support: allows creditors to reach what is in excess of that needed for support

(a) Station in life rule—used in determining what is necessary for the support of the beneficiary and what is in excess

(b) CPC §15307: creditors can reach income in excess of what is needed 

e) Self-Settled asset Protection trusts: A spendthrift trust cannot be set up by the settlor for the settlor’s own benefit. 

(a) Creditors always have recourse against your entire interest in a self-settled trust, even if the trust is discretionary, spendthrift, or both.  Creditors can reach the max amount that the trustee could pay the settlor or apply for the settlor’s benefit.

(b) In the 1980s, a host of offshore jxs—including Antigua, Bahamas, Barbados, Belize, Bermuda, etc.—amended their trust laws to allow the creation of a self-settled trust against which the settlor’s creditors have no recourse.  Some American states have now done the same.   
f) Federal Trade Commission v. Affordable Media, LLC [9th Cir.; 1999]
(1) Facts: The Andersons, a married couple on trial for their part in a fraudulent telemarketing scheme, had established an irrevocable trust under the jx of the Cook Islands. When ordered by the court to get back the funds in the trust, the Andersons asserted that under the terms of the trust, they were unable to comply.  The court found them in civil contempt.

(2) RULE: A party who is a protector for an offshore trust of which he is a beneficiary cannot assert an impossibility defense w/ regard to his ability to get back the trust’s assets. 
g) In re Lawrence [11th Cir. 2002] (very similar to the Affordable Media case)
(1) Facts: Stephan Jay Lawrence had created and funded an offshore asset protection trust in Mauritius w/ $7M. But, soon after he lost a securities law arbitration proceeding, which resulted in a $20.4M judgment against him.  He then filed bankruptcy.  The bankruptcy court ordered him to turn over the assets in the trust. He refused and was held in contempt.  

(a) He argued he had no control over the assets b/c of a duress provision in the trust that extinguished his interest in the event of bankruptcy.  Thus, it was impossible for him to comply. 

(2) Rule: Where the person charged w/ contempt is responsible for the inability to comply, impossibility is not a defense to the contempt proceeding. 

(3) Court rejected his argument b/c he still had the ability to appoint trustees who would have the discretion to reinstate Lawrence as a beneficiary.

h) These two cases are cautionary tales for lawyers drafting off-shore trusts.  Giving broad powers to a US citizen or organization subject to jx of the US courts can be disastrous.  

3. Trusts for the State-Supported: Issue arises whether trusts benefiting an individual can be counted as resources available for the support of the individual.  
a) Distinction drawn in Fed law between self-settled trusts and trusts created by third parties for the benefits of the individual.  
b) Self-settled trusts: If that person is applying for aid, and their assets (or spouse or guardian) form all or part of a trust then assets are available

(1) If the trust is revocable by the individual: the corpus and all the income are considered resources 

(2) If the trust is considered irrevocable: any income or corpus which under any circumstances could be paid to or applied to the beneficiary are available as resources 
(3) Exceptions
(a) A discretionary trust created by will of one spouse for the benefit of the surviving spouse is generally not deemed a resource available to the surviving spouse

(b) Supplemental Needs Trust: If a trust is established for a disabled person, w/ their property, by a parent or guardian, and the trust provides that the state will receive upon the individual’s death all amounts remaining in the trust up to the amount equal to the total medical assistance paid by the state 

(i) CPC §15306(b) supplemental needs trust 

c) Trusts established by a third person

(1) If a mandatory or support trust (in which the beneficiary has the legal right to income) such income is treated as a resource

(2) If a discretionary trust (giving no legal right to interest or principal) the trust is not considered a resource available to the individual 
RIGHTS OF THE BENEFICIARY’S CREDITORS – TRUSTS FOR THE STATE SUPPORTED (Page 572)

#1.Barbara is a developmentally disabled person. Her mother, Edith, neglected Barbara and failed to provide her with social security benefits that Edith has received on behalf of Barbara. Upon suit by Barbara’s aunt, her guardian, a consent decree was entered ordering Edith to fund a trust for the benefit of Barbara with $15,000 Edith had inherited from her sisters. Edith complied by creating a discretionary trust for Barbara with a spendthrift provision. The trust agreement named Edith as settlor. It directed the trustee to terminate the trust immediately should any agency providing support for Barbara attempt to reach it.  Can the trust assets be reached by the state to provide for Barbara’s care?
· This is a Spendthrift thrust and not a support thrust. This is a third party trust not created by a disabled person, so might work.
· However the Court held that the money was always Barbara’s and so it is a self-settled trust and could be reached by the state.
#2 Wendy and Howard Brown’s elder daughter, Sarah, had been injured in an automobile accident and left her unable to care for herself or manage her affairs. Sarah has been placed in a nursing home. The cost of the nursing home is $40,000 a year in insurance proceeds. Sarah received $200,000 in insurance proceeds. Howard, as Sarah’s conservator, has applied for Medicaid.  Howard and Wendy want your advice as to:
What to do with the $200,000
· General Rule: Set up for trust for support and use to supplement what state would provide. State would be reimbursed after the death
· If already lien pending by state. What should happen to the proceeds form a personal injury claim:
· Cricchio v. Pennisi– State satisfies its liens first (such as Medicaid leins) and the left over amount goes to the supplemental needs trust. 
· Stell v. Boulder County – Trust valid, but final payback provision has to be reduced by whatever state and taxes owed, then to Medicaid
What provisions they should make in their wills to provide more comfortable support for Sarah than the minimum provided by Medicaid?
· Set up a discretionary needs trust to supplement state support. Remainder to the children of her issue. 
E. Modification and Termination of Trusts
1. Intro: irrevocable trusts are the concern here (either explicitly created, or created as revocable, but upon settlor’s death becomes irrevocable) 

a) If the settlor and all the beneficiaries consent, a trust may be modified or terminated. (A trustee has no beneficial interest and can’t object.) Thus, an irrevocable trust can not be modified w/out agreement between settlor and all beneficiaries.   

b) Clafin doctrine: the great weight of authority in the US holds that a trust cannot be terminated or modified prior to the time fixed for termination, even if all the beneficiaries consent, if termination or modification would be contrary to a material purpose of the settlor.  
2. In CA: unless otherwise stated the presumption is that a trust is revocable

a) CPC §15403: an irrevocable trust can be modified or terminated if settlor and all the beneficiaries agree, unless continuance of the trust is necessary to carry out a material purpose of the settlor.  If one beneficiary doesn’t agree then trust is modified to extent beneficiary is not substantially impaired or injured by modification. 

b) CPC §15409: gives court power to terminate trust if court finds an unforeseen circumstance has occurred which would render continuance of the trust meaningless or continuance would defeat purpose for which trust was created (can do so even if the new terms would be clearly contrary to the settlor’s intentions; and a court can modify a spendthrift trust or discretionary) 
c) CPC §15404: if settlor alive then modification or termination is possible so long as all beneficiaries and settlor agree. If one disagrees then modification can not impair the disagreeing beneficiary’s interest.

d) CPC §15407: reasons to modify or terminate include: purpose of trust was fulfilled, impossible, or unlawful, uneconomical 
e) CPC §15408: allows a trust to be terminated when the cost of administration is too high

3. Modification

a) Reasons courts have allowed modification

(1) Obtain income or estate tax advantages

(2) Correct a lawyer’s error in drafting (more accepted to modify trust then to modify wills) [reformation(equitable remedy that conforms an instrument to what is was intended to say]
(3) Changed circumstances [changes the terms of the instrument to reflect what the court believes the settlor would have said had the settlor anticipated the changed circumstances.]
b) In re Trust of Stuchell [Oregon; 1990]
(1) Facts: A life-income beneficiary (one of two)of a irrevocable testamentary trust sought court approval of an agreement to modify the trust, allowing it to continue if her mentally retarded son survived her since a direct distribution to him would impact is ability to qualify for public assistance.  The petitioner urged an extension of a rule applying to termination of trusts to modification for a discretionary supplemental needs trust.  
(2) The petitioners argue that if they can all agree to terminate the trust, they ought to be able to modify it too.  They also argue changed circumstances since the setting up the trust.  

(3) Rule: the court will not permit the trustee to deviate from the terms of the trust merely b/c it would be more advantageous to the beneficiaries.  
(4) Court affirmed the lower court and didn’t allow the modification of the trust.  This is a traditional approach: modification based on changed circumstances has traditionally been limited to the administration of the trust not depository terms of the trust. 
(5) Could have given a power of appointment to the parent and then she could have appointed John’s share into a supplemental needs trust. 

c) Administrative deviation and changed circumstances: courts more liberal in permitting trustees to deviate from ad directions in the trust, b/c of change of circumstances, than they have been in permitting modification of distributive provisions. 

d) Doctrine of equitable deviation of dispositive terms and changed circumstances: 
(1) Common situation: the widow can’t live comfortably on the income from a trust created by her husband(RULE: unless all remainder beneficiaries consent (which is tough b/c many will be unascertained or unborn) relief is denied 

(a) This is consistent with CPC §15403
(b) But can you argue changed circumstances and fit it under CPC §15409 (very progressive part of the CPC)  and relies on the equitable deviation doctrine 
#4 In 1911 Joseph Pulitzer’s will created a trust for the benefit of his descendants. Pulitzer bequeathed to his trustees shares of stock in his corporation publishing the World newspapers, and his will provided that the sale of these shares was not authorized in any circumstances. After several years of large and increasing losses from the publication of the World, the trustees in 1931 petitioned to the court to approve sale of the shares. The court held that, even though the sale was prohibited by Pulitzer, it had power to authorize sale in circumstances when the trust was in jeopardy, and it approved of the sale. “The dominant purpose of Mr. Pulitzer must have been the maintenance of a fair income for his children and he ultimate reception of unimpaired corpus by the remainderman.”
Suppose Pulitzer had forseen and recited in the trust instrument the danger that the newspaper might become unprofitable, and he directed the trustees to continue operating anyhow.  In such a case, should the court nonetheless authorize the sale of the newspaper stock?
· Traditional Doctrines: hard to change
· UTC 412(b) – the court may modify the administrative terms of a trust if continuation of the trust on its existing terms would be impracticable or wasteful or impair the trust’s administration. 
· R2d. The trustee in under a duty to petition the court. (this language not in the UTC)
· CA- would be able to change under CPC §15409 (changed circumstances)
4. Termination: 
a) Generally a trust cannot be terminated if it is a spendthrift trust, if the beneficiary is not to receive the principal until attaining a specified age, if it is a discretionary trust, or if it is a trust for support of the beneficiary.  (Such provisions usually state a material purpose of the settlor.)  
b) In re Estate of Brown [Vermont; 1987]
(1) Facts: The lifetime beneficiaries of Brown’s trust petitioned the court to terminate the trust.

(2) Rule: An active trust may not be terminated, (even if all beneficiaries agree) if it would be contrary to a material purpose of the settlor

(3) Analysis: there were two purposes here…1. the education of the children of the nephew; 2. to provide lifetime benefit during the remainder of their natural lives. The court calls this is a support or spendthrift trust, but it really isn’t.
(4) Probably not a very good example of the law.  
5. Trustee Removal 

a) A trustee can’t be changed unless guilty of breach of trust or has shown unfitness.  
b) (Courts are authorized to remove a trustee who is dishonest or who has engaged in a serious breach of trust, but may not remove a trustee for a breach that is not serious or for a simple disagreement w/ the beneficiary.) 
Abraham Rosenberg fled Nazi Germany. Many of his relatives died, he survived and then died in 1990. He created a testamentary trust for relatives. He named some bank the trustee. In 1999, the bank sold out to Deutsche Bank. Beneficiaries said Deutsche Bank had financed Nazi Germany, and they wanted Deutsche Bank to be removed and they wanted to appoint an alternative trustee.
Court said no emotional objection to the trustee. As far as the management of the trust goes, it does not have any effect on the trust. There was no harm to the trust itself. Have to show something more than personal discomfort. 
VII. Interpretation (i.e. the intent of the Testator) and Construction (guidelines for the court)
A. Mistaken or Ambiguous Language in Wills
1. Terms: 

a) Interpretation: to find the actual intent of drafter

b) Construction: imposed by law. Used for words which have meaning set in law

c) If the testator’s intent can’t be obtained by interpretation and evidence, the court uses construction

2. In CA

a) §21102(a): intention of transferor, as expressed in the instrument, controls legal disposition of the instrument.  If lang unclear then look at surrounding circumstances and extrinsic evidence.  If intent still unclear, then go to rules of construction.
b) §21102(b): rules of construction apply when the intention of the transferor isn’t clear in the instrument.  
(1) Example of rules of construction in CPC: Technical words interpreted in technical sense unless testator unaware of technical meaning

(2) §21114: the word heirs has a technical meaning
(3) §6111.5:extrinsic evidence is admissible (1) to determine whether a document is a will, (2) to determine the meaning of a unclear will.  
3. Types of extrinsic evidence that can be brought in:

(1) Surrounding circumstances at time of drafting the instrument or execution of the will 

(2) What the testator said to someone at/around the time of making regarding a particular meaning to certain words. 

(3) Personal Usage exceptions.  Or that someone had a different meaning for a word.  

4. The Traditional Approach: No extrinsic evidence, no reformation

a) Plain Meaning or No Extrinsic Evidence Rule
(1) Extrinsic evidence may be admitted to resolve some ambiguities in regards to the intention of the testator, but the plain meaning of the words of the will cannot be disturbed by evidence (of written or oral) that another meaning was intended. 
(2) CPC §6111.5: Extrinsic evidence is admissible to determine whether a document constitutes a will (determines testamentary intent); extrinsic evidence can be admitted to interpret the meaning of a will or a portion of a will if the meaning is unclear (sounds a lot like the Plain Meaning Rule) 
(3) PMR is a pretty harsh rule and there has been a development in case law to get around it(carve out exceptions to the rule, not get rid of the PMR 

b) No reformation rule
(1) Reformation is an equitable remedy that, if applied to a will, would correct a mistaken term in the will to reflect what the testator intended the will to say. 

(a) Problem is that the court is thereby compelled to interpret the words that the testator actually used, not to interpret the words that the testator is purported to have intended to use. 

c) Mahoney v. Grainger [Massachusetts; 1933]
(1) Facts: After a trial judge found that a T’s sole heir at law was her maternal aunt, ruling that statements of the T were admissible only insofar as they gave evidence of the material circumstances surrounding the T at the time of the execution of the will, her first cousins appealed the ruling, contending they were her heirs at law.
(2) RULE: A will duly executed and allowed by the court must under the statute of wills be accepted as the final expression of the intent of the person executing it. 
(a) It is only where testamentary lang is not clear in its application to facts that evidence may be introduced as to the circumstances under which the testator used that lang in order to throw light upon its meaning. 
CONSTRUCTION OF WILLS  - Traditional Approach – no reformation, no extrinsic evidence. (Page 368-69)
#2  Testator left a bequest to “PERRY MANOR, INC., Pinckneyville, Illinois.” At the time the will was executed, Perry Manor, Inc., a Nevada Corporation, operated a nursing home called Perry Manor in Pinckneyville. Before the testator died, Perry Manor, Inc., sold the nursing home to Lifecare Center of Pinckneyville, Inc. Lifecare continued to operate the nursing home and continued to call it Perry Manor. The court held that the bequest went to Nevada Corporation which alone fit the description of the legatee: “PERRY MANOR, INC.” The words, “Pinckneyville, Illinois,” which were not capitalized, merely described the location of the named legatee at the time of execution. Hence there was no ambiguity, and extrinsic evidence of the testator’s intent was inadmissible. To consider such evidence, the court said, “would have the safe effect as rewriting the will.” Suppose the legatee had been described as PERRY MANOR, without the INC. What result?

Nursing home would get it. 

d) Personal Usage Exception: If the extrinsic evidence shows that the testator always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the testator meant someone other than the person w/ the legal name of the legatee (to call someone Mrs. Moseley, when she was really Mrs. Trimble).   
e) Ambiguities

(1) Patent: obvious from the face of the instrument

(a) In some states, evidence is not admissible to clarify the ambiguity, and the will fails

(b) Example: when “all of” estate split to 3 charities each receiving 25% (court construed the lang w/out extrinsic evidence and gave each 1/3

(2) Latent: not apparent on the face of the will, but is disclosed later by some fact  

(a) Example: left property to Mr. and Mrs. Hess who lived at 17 Barbara circle.  On ift face it seems straightforward, but in fact the two had divorced and moved. Mr. Hess remarried. The Court admitted evidence to show that property was inf act to go to the original Ms. Hess. 

(3) Most states have rejected any distinction between these two types.  

5. Slouching Toward Reformation: Correcting Mistakes without the Power to Reform Wills 
a) Arnheiter v. Arnheiter [New Jersey; 1956]
(1) Facts: ¶ 2 of Guterl’s will said “to sell my undivided one-half interest of premises known as No. 304 Harrison Avenue, Harrison, NJ,” but she didn’t own that property, she owned property at No. 317 Harrison Ave, Harrison NJ.

(2) Court couldn’t reform the will (based on traditional rules).  
(a) But said, the ( wasn’t completely w/out recourse: principle of falsa demonstration non nocet (basically, though, it’s a type of reformation, just in different clothes) 
(i) Definition: Where a description of a thing or person consist of several particulars and all of them do not fit any one person or thing, less essential particulars may be rejected provided the remainder of the description clearly fits.

b) Estate of Gibbs [Wisconsin; 1961]
(1) George and Lena Adele gave 1% of their property in wills to Robert J. Krause at 4708 North 46th St.  That man was not one they knew, but Robert W. Krause at a different address had been their friend for 3 decades. 
(2) Despite the general rule against reformation, the court used a reasonable/fairness test and disregarded the mistakes and gave the property to Robert W. Krause. 
6. Openly Reforming Wills for Mistake

a) Erickson v. Erickson [Connecticut; 1998]
(1) Facts: T makes will only a few days before getting married and leaves out clause stating marriage doesn’t revoke the will. The kids from the first marriage, say that will was revoked by operation of law (marriage revokes a will).  If their claim is upheld, then the children would get half of the estate b/c he died intestate.  
(a) An error by a scrivener can be shown by clear and convincing evidence

(b) Court views the error by the lawyer similar to fraud since the testator was induced by misrepresentation that the will was a complete reflection of his intentions

(2) RULE: Although extrinsic evidence is not allowed to prove an intention not expressed in the will or prove a devise or bequeath not contained in the will, such evidence is admissible to identify a named devisee, to identify property described in a will, and to prove fraud, incapacity or undue influence. 
7. Trend away from Formalism

a) Leading modern authority in a number of American states has now reversed the strict compliance and no reformation rules  Both by judicial decision and by legislation, the courts have been empowered to excuse harmless execution errors and to reform mistaken terms.

b) Restatement Third of Property §12.1: Have to show a mistake and what the testator actually intended.   

c) Doctrine of Probable Intent, though, has been rejected  (what she probably would have wanted isn’t enough) 
CONSTRUCTION OF WILLS – Mistaken or Ambiguous Language in Wills – Openly reforming wills for mistake  (Page 386-87)

Note # 5 (pg. 386)  Fleming v. Morrison: Francis Butterfield (B) wanted to sleep with Mary Fleming (M). In order to induce her to do so, he had his lawyer, Sidney Goodridge (G), draft a will leaving B’s entire estate to Fleming. After B signed the will and G signed as the first witness (but before the last two of the necessary three witnesses had signed), B told G “that this was a ‘fake’ will, made for a purpose.” B then took the will to two more witnesses, acknowledged his signature to them, whereupon they both signed as witnesses. B did not disclose to these other witnesses that he intended the will to be nothing more than a ploy to trick M into sleeping with him. On the basis of extrinsic evidence, the MA court held the will invalid.

Should extrinsic evidence be allowed? 

· If evidence allowed, Mary would not be able to take
· Court allows the evidence to prove lack of testamentary intent in front of all three witnesses. 

Ethics of lawyer?

· His evidence should have been viewed with suspicion.  And received with caution

Does Mary have any cause of action against Goodridge? Tortious interference with her expectancy?

· No 
· In Tortious interference with expectancy the fraud (duress, undue influence) is against testator not against beneficiary.

B. Death of Beneficiary Before Death of Testator 
1. Intro:
a) Traditional view—must survive T to get a gift. And if not, then the gift will lapse (fails) 
b) CPC §21109: same as traditional view but CPC §2110—the anti-lapse statute: provides that in limited circumstances the gift could pass by representation (example: when the gift is to a relative who has issue, the gift would go to the issue) 
c) CL rules regarded lapsed devises—note these are default rules and apply only if will doesn’t state what should happen

(1) Specific or general devise
(a) If a specific or general devise lapses, the devise falls into the residue 
(i) T’s will bequeaths her watch (a specific bequest) to A and $10,000 (a general bequest) to B.  The residuary devisee is C.  A and B predecease T.  The watch and the $10,000 go to C.  

(ii) CPC §21111—same as the general CL rule 
(2) Residuary devise:

(a) If the devise of the entire residue lapses, b/c the sole residuary devisee or all the residuary devisees predecease the T, the heirs of the T take by intestacy

(b) If only one residuary dies, the lapsed residuary share passes by intestacy to the T’s heirs rather then to the remaining residuary devisees(Note this rule (called the no-residue-of-a-residue)  rule has been overturned by a majority of states, and the UPC §2-604(b) 
(c) CPC §21111(3)-same as the CL rule (no-residue-of-a-residue rule) 
(d) CPC §21111(3)(b)—if the residue gift was to a class, then the remaining members of the class share the gift (and it doesn’t pass intestate) [this is the modern rule; different than the CL and the CPC rule]
(3) Class gift:
(a) If the devise is to a class of persons, and one member of the class predeceases the T, the surviving members of the class divide the gift

(b) CPC §21111(b)—same as the above CL 
(4) Void Devise:

(a) Where a devisee is dead or is a dog or cat or some other ineligible taker, at the time the will is executed, the devise is void.  

d) Estate of Russell [California; 1968]
(1) Facts: The T left her $10 gold piece and diamonds to Hembree in a holographic will, her niece and only heir-at-law, and the residue (everything else) of her estate to Charles Quinn and Roxy Russell (her dog) who predeceased her.

(2) The CA Supreme Court found that will can’t be construed as giving all to Quinn and that Roxy’s ½ is void and lapses back to heir (niece).  “A disposition in equal shares to two beneficiaries cannot be equated w/ a disposition of the whole to one of them who may use ‘whatever portion thereof as might be necessary’ on behalf of the other…”
(3) The court here rejects the Plain Meaning Rule and looks at the words to see how “they could reasonably construed.” 
2. Antilapse Statutes (substitute another beneficiary for the predeceased devisee) 
a) Provides that if a devisee is of a specific relationship to the T and is survived by issue, who survive, the T, the issue are substituted for the predeceased devisee.  Applies unless the T indicates that it not apply. 
(1) UPC §2-605: applies only to gifts to grandparents or lineal descendants of grandparents (includes step-kids)  
(2) CPC §21115(c)(1): applies to kindred of transferor or children of spouse of deceased (doesn’t include children of spouse of testator and not to a predeceased spouse) 
(a) Blackacre to wife Joan. Joan dies first w/ child A from former marriage. A wouldn’t take.  Joan is not person the antilapse statute applies to.   

(b) Blackacre to Joan’s brother John (T’s brother-in-law).  John dies first w/ child B. B would take. (Paradoxical, but John is covered by the antilapse statute.) 
b) Allen v. Talley [Texas; 1997]
(1) Facts: Mary Shoults executed a will that left her estate to her living brothers and sisters, but the children of her deceased siblings claimed they were entitled to a share.  If the antilapse statute doesn’t apply, the two living siblings, split 50/50, if it does, then they have to split with the issue of their dead brothers and sisters. 
(2) The court finds that Mary’s will contained one general provision devising her entire estate to her “living brothers and sisters.”  Thus, these were words of survivorship and neither those who did not survive Mary nor their heirs are entitled to take under Mary’s will.  Lera Talley and Claude Allen (her only surviving sister and brother) split the estate.  

c) A devise to a named individual or a survivor of them, is usually not used to show that the antilapse does not apply. CA cases say the lang must be really clear to overcome the presumption that the antilapse statute should apply.  

(1) CPC §21110(b) :the types of lang that would amount to precluding the antilapse statute

(2) CPC §21110: antilapse doesn’t just apply to wills; applies to nonprobate transfers too (but most nonprobate transfers have alternatives already mentioned) 

(3) CPC §21109: can also apply to the beneficiary of a revocable trust; generally speaking, the beneficiary of a revocable trust must survivor the settlor, but an antilapse statute will apply if the beneficiary has predeceased the settlor and was kin of the settlor 

d) Jackson v. Schultz [Delaware; 1959] (an example of an extreme case of interpretation to avoid escheat) 
(1) Facts: Leonard cared for Bessie’s children, his stepchildren, until they were adults.  Leonard died about 5 years after Bessie’s death, leaving a will.  B/c the applicable Delaware antilapse statute covered only devises and bequests to lineal descendants or bothers and sisters of the T (not to the spouse), the gift to Bessie lapsed.  Believing there was a valid substitute gift to them, Bessie’s children sold their interest in the property to a third party. 
(2) The court read “to A and her heirs” as “to A or her heirs.” The latter allows substitution. In light of all the testamentary record, the court found the man would have wanted his step-children to have his estate (and be able to sell it) rather than allow it to escheat to the state. 

ANTI-LAPSE STATUTES (Page 395 -98)

1. Suppose T devises the residue of his estate to “A, B, and C, share and share alike.” A predeceases T, with A leaving a surviving son. Does the antilapse statute apply to give A’s son a share, or does the entire residue go to C instead? 

a.  Anti lapse statute does apply to give the son a share.  Simply saying share and share alike does not mean requiring survivorship to the extent that the anti-lapse statute would not apply. So son will share.

2. Suppose a clause in T’s will makes several specific devises to A, B, and C and then conveys to T’s children all the residue, “including all lapsed legacies and devises, or other gifts made by this will which fail for any reason.” Is this language clear enough to preclude application of the antilapse statute?

a. Yes, this overcomes the operation of the anti-lapse statute because testator wanted survivorship.

3. Class Hypo: Testator leave property to “A and B or to the survivor of them.” Is this language clear enough to preclude application of the antilapse statute?

a. The statute does not require survivorship.

b. Both the UPC & CA say that this language does not show intent to preclude anti-lapse statute.

c. Anti-lapse statute would apply.

ANTI-LAPSE STATUTES & CLASS GIFTS
1. Class hypothetical: T devises his property “to children of X.”  X is T’s brother-in law. Should anti-lapse statute apply to allow D to take B’s share? 

· Yes. 

· X is kindred of T’s wife. 

· Gift is to A,B,C – kindred of ex wife

· Antilapse statute applies, and issue of predeceased child takes.


[image: image3]
3. Class Gifts

a) Test for determining what is a class: whether T is “group minded” (uses a class label in describing the beneficiaries, such as to A’s “children” or “to my nephews and nieces.”)

b) Dawson v. Yucus [Illinois; 1968]
(1) Facts: Wilson, the remaining beneficiary of a will, argued that the gift was made to a class, and therefore, as survivor of the class, the was entitled to the entire interest bequeathed to the class. 
(2) Court found that the gift was not a class gift and was a specific gift b/c it stated ½ was to go to two different ppl.  The “class” in fact represented more than just those 2 ppl. And further, the T knew how to give a proper class gift since she had done so earlier in the will.

c) In re  Moss [1899] (complicated case given what you get out of it) 
(1) “Upon trust for the said E.J. Fowler and the child or children of my sister, who shall attain the age of 21 equally to be divided between them as tenants in common.” E.J. predeceased the T with no children.  The T’s wife, Emily, and her 5 children all survive the T.  
(2) Did E.J. Fowler’s share lapsed and fell into the residue? Or was the remainder in the newspaper stock a class gift which means when she died, her share would go to the class? 

(3) On the one hand, all the beneficiaries of the purported class shared the characteristic of being nephews and nieces of the T, and they were each given equal shares.   On the other hand, Fowler was separately identified by name.  

(4) Court found a class gift. Noting that the shares were equal.  

d) When dealing w/ gift to A and children of B:

(1) Prevailing view seems to be that it is a gift to an individual, A, and a class, children of B.  Therefore if A dies, her share goes to the residue instead of to the class of B’s children. 

e)  Application of antilapse statues to class gifts: Almost all states apply antilapse statutes to class gifts.  Thus, if a member of a class dies first, but who is kindred and has issue, their issue take instead of the rest of the class.  

4. CA Statutes:

a) §21109: Lapse
b) §21110: Antilapse----T----(X (kin or relative who’s dead)---I (living issue) 
c) §21111:Lapsed transfers
d) §21133: Ademption
e) §21402: Abatement
f) §21121: Exoneration
g) §21135: Satisfaction  
C. Changes in Property After Execution of Will
1. Doctrine of Ademption by Extinction

a) Only applies to specific devises of real and personal property (not to general, demonstrative, or residuary devises)

b) If the specific gift is no longer present at the death of the T, then the beneficiary doesn’t take b/c the gift is adeemed or extinguished 
(1) Example: Blackacre to A.  If however, Blackacre is sold before the T’s death, then A takes nothing. (Traditional view) 
(2) Demonstrative devise: a general devise of $ which demonstrates the specific place the $ came from. (10K to A from the proceeds of my GM stock); presumptions that can be overcome by evidence.  
(3) Residuary devise: conveys that portion of the T’s estate not otherwise effectively devised by other parts of the will, such as a devise to A of “all the rest, residue, and remainder of my property and estate.” 

c) Therefore when dealing w/ a general or demonstrative devise, if the $ isn’t present, then assets in the estate must be sold to meet the gift.

d) Note: this is an old view that courts are moving away from.

e) Wasserman v. Cohen [Massachusetts; 1993] (recent, but still taking a traditional approach) 
(1) Facts: Wasserman sought the proceeds from the sale of a building that would have been conveyed to her through a revocable inter vivos trust at the settlor’s death had the settlor not sold the building prior to her death.  

(2) Was the gift of the house adeemed or was the devisee entitled to the proceeds of the sale?

(3) Strict approach: The Court found that when a T disposes, during his lifetime, of the subject of a specific gift of real estate contained in a revocable inter vivos trust, that gift is held to be adeemed by extinction.  To be effective, a specific legacy or devise must be in existence and owned by the T at the time of death.  
(4) The doctrine of ademption applies to the trust here as it would a will and the devise of the apt building was adeemed.  

f) Intent theory vs. identity theory 

(1) Identity theory: If the T wanted the devisee to get the equivalent of what that thing was, they ought to get it (maybe the cash value of it) 

(2) Jxs which follow the identity theory have adopted several exceptions to ademption
(a) Classify the devise as general or demonstrative rather than specific

(b) Classify the inter vivos disposition as a change in form, not substance: example, if bequeath was 100 shares of Tiger stock and Tiger merged in Lion and gave 85 shares. Would probably get those 85 shares instead.

(c) Construe the meaning of the will as of the time of death rather than as of the time of execution

(d) Create exceptions: when the T was not sane, held ademption requires a voluntary act of the T 
g) UPC §2-606 (1990): The 1990 UPC abandons the identity theory and adopts the intent theory, but as amended in 1997 crates a presumption in favor of ademption. The party opposing ademption, that is, the party claiming the cash value of a specifically devised item that is not in the T’s estate, has the burden of proving that ademption is inconsistent w/ the T’s intent.  
h) CPC §21133: only difference between the 1990 UPC and here, is that replacement property is excepted (so follows the old view and not the revised UPC view) 
ADEMPTION BY EXTINCTION (Pg 411- 412)

# 1 Under UPC §2-606 (a)(5) dealing with replacement property, if T executed a will bequeathing “My Ford car” to A and later sells the Ford and buys a Rolls Royce, is A entitled to the Rolls?  

· UPC 2-606 (a)(5) – yes  A is entitled to replacement

· CPC – no replacement for cars.

2. If T devises Blackacre to A and sells it and buys Whiteacre with the proceeds, is A entitled to Whiteacre?  

· UPC – yes for 1990, no for 1997

· CPC – no

3. Aunt Fanny Fox has a collection of Chinese snuff bottles. She bought her bottles from the 1950’s through the 1970s, one at a time, as she ran across one catching her eye. She kept no records as to costs, and the bottles were not insured. Aunt Fanny bequeaths her snuff bottles to Wendy Brown. At Aunt Fanny’s death, the snuff bottles are not found in her house. No one knows how many bottles there were. What are Wendy’s rights under: 

· The Common Law Identity theory: she gets nothin
· 1990 UPC §2-606: slight presumption against Ademption. Favors beneficiary. So Wendy might be able to take based on value. But she is still going to have a tough time because no one knows how many bottles were there.

· 1997 UPC § 2-606: Added (a)(6) and reversed presumption. Wendy has burden of proof that Ademption would be contrary to testator’s intent.  Tough case.

i. If  there was proof that Fanny gave bottles away: Ademption

ii. If there was proof that the bottles were stolen: Then no ademption. The T never intended it to be redeemed so it’s ok.  

2. Stock Splits and the Problem of increase

a) Stock splits are a change in form, not substance.  The shares held after the split represent the same proportional ownership of the corp as the number of shares held before the split.  

b) Under both the UPC §2-605 and the Restatement (Third) of Property, stock dividends are treated the same as stock splits: the beneficiary gets them along w/ the other shares.  

3. Doctrine of Satisfaction of General Pecuniary Bequests: applies when the T makes a transfer to a devisee after executing the will but while alive [treated the same as advancements]
a) If the T is a parent of the beneficiary and after execution of the will transfers to the beneficiary property of a similar nature to that given by the will, there is a rebuttable presumption that the gift is in satisfaction of the gift made by the will

b) CPC §21135:presumption against gift in will being satisfied by inter vivos gift (same as UPC) [also presumption against advancements; need signed writing]
c) UPC §2-609: intention of a T to adeem by satisfaction must be shown in writing signed by the T or devisee or legatee 
4. Exoneration of Liens: when a T devises land subject to a mortgage or encumbrance
a) T devises Blackacre to A and Blackacre has a mortgage. Is Blackacre taken by devisee free and clear and Blackacre is paid by the estate? The presumption is that the T meant that Blackacre is subject to the mortgage.  

b) CL: when a will makes a specific disposition of real or personal property that is subject to a mortgage to secure a  note on which the T is personally liable, it is presumed that the T wanted the mortgage paid out of the residuary first

c) CPC §21131: A takes subject to the mortgage

d) UPC §2-607: A specific devise passes subject to any mortgage interest existing at the date of death 

5. Abatement: occurs when there are not enough assets to pay off the debts and all bequeaths and devises
a) In the absence of any indication in the will, devises are abated in the following order:
(1) Residuary devises

(2) General devises

(3) Specific and demonstrative devises are last to abate and reduced pro rata

b) CPC §21402 and §21403: priority of abatement (pretty similar to above) 
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