Constitutional Law I
Outline (Fall 2006)

I. Judicial Review

A. The Nature and Sources of the Supreme Court’s Authority
· It is the Supreme Court, not Congress, which has the authority and duty to review the constitutionality of the statutes passed by Congress, and to invalidate the statute if it violates the Constitution

· Marbury v. Madison

· U.S. Supreme Court is the main interpreter of the Constitution

· Most of the justices’ ruling are consistent with their past opinions

· the USSC’s last word makes it the most important judicial voice and the final decider of what is Constitutional 

Constitution
· Supremacy Clause (Article 6, Section 2)

· The Constitution is the Supreme Law of the Land.

· We know that the constitution is supreme, but what if one branch decides something the other branch does is unconstitutional?

· None of this is explicitly stated in the Constitution

· What gives the Supreme Court the power of judicial review?

· Justice Marshall did in Marbury v. Madison
· constitution is the primary law—extending to acts of the president and acts of congress

· the power of judicial review also extends to lower federal courts

· they have the power to declare acts of Congress unconstitutional

Marbury v. Madison
· this case decided which branch of the fed gov. should have the final say in interpreting the constitution
· if the USSC identifies a conflict b/w a constitutional provision and a congressional statute, the Court has the authority and the duty to declare the statute unconstitutional and to refuse to enforce it
· The Supreme Court shall have original jx in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.  In all other cases, the Supreme Court shall have appellate jx

· Any act of the legislature, repugnant to the constitution is void
Public Policy:

Pros:

· the courts were designed to be an intermediate body between the people and the legislature, in order to keep the latter within the limits assigned to their authority

· where the will of the legislature declared in its statutes, stands in opposition to that of the people declared in the Constitution, the judges ought to be governed by the interests of the people 
Cons:

· The biggest criticism of judicial review as undemocratic points to the fact that, in declaring a law unconstitutional, an unelected court takes away a law that presumably affects the views of the voters (b/c the voters elect Congress, who make the laws)

· There is a proposition that judicial review is undemocratic—that it is elitist

II. Case or Controversy Requirements: Advisory Opinions, Standing, Mootness and Ripeness

· Article III, Section 2, Clause I says: “judicial power shall extend” to a list of enumerated cases and controversies 

· To qualify as a case or controversy:

· a matter must be concrete and non-hypothetical, as affirmed by longstanding federal practice barring issuance of merely advisory opinions

· It must also involve parties claiming an injury personal and concrete to them (must have standing)

· It must arise neither too late or too soon for judicial resolution (mootness and ripeness)
A. The Rule Against Advisory Opinions

· advisory opinions- opinions on the legality of executive or legislative action that did not involve an actual case

· when one branch of government asks for advice from the court before it becomes an issue
· some state supreme courts are authorized to issue advisory opinions

· ex. Massachusetts’ and Michigan’s laws say: each branch of legislature has the authority to require the opinions of the justices 

· strict necessity

· court will not determine constitutional issues:

· until they absolutely need to

· nor in broader terms than are required by the precise facts to which the ruling is to be applies

· nor if someone fails to show that the statute has injured him in some way

· or if the statute can be constructed in a way by which the question can be avoided

B. Standing to Litigate

· standing- whether the P has made out a “case or controversy” between himself and the D within the meaning of Article 3
· whether the constitutional or statutory provision on which the claim rests properly can be understood as granting persons in the P’s position a right to judicial relief
· the Court has to make sure that the parties bringing suit have a concrete and particularized interest in the case

· Art. III requires the party who invokes the court’s authority to “show that he personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the D, and that the injury fairly can be traced to the challenged action and is likely to be redressed by a favorable decision.

Constitutional Requirements for Standing:

· 1. personal injury—actual or imminent threat
· 2. fairly traceable to the government—as a result of the illegal conduct of the D, and can be traced to the action

· 3. likely to be redressed by the court
Type of Injuries:
· *Injuries do not have to be economic
· Non-economic injuries such as vote dilution, loss of opportunity to participate in racially neutral proceedings, and aesthetic offense all might be cognizable if sufficiently particular
Limits on Standing:

· 1. third-party standing

· P generally must assert his own legal rights and interests—cannot rest his claim to relief on the legal rights or interests of third parties.

· 2. assertion of generalized grievances or

· when the asserted harm is a “generalized grievance,” shared in substantially equal measure by all or a large class of citizens, that harm alone normally does not warrant the exercise of jx

· The court will not adjudicate wide areas of public interests, which are “generalized grievances,” b/c they are more appropriately addressed in the representative branches
· 3. claims outside the zone of interest protected by the relevant statute or constitutional provisions

Public Policy:

· the Court has sometimes determined that where large numbers of Americans suffer alike, the political process, rather than the judicial process, may provide the more appropriate remedy for a widely shared grievance

Example Cases:
· Federal court’s jx  can be invoked only when the P himself has personally suffered some threatened or actual injury resulting from the putatively illegal action, not that other unidentified people have been injured
· Warth v. Seldin- where P’s claimed that the town’s zoning ordinance excluded persons of low and moderate income from living in the town.  The court found that none of the P’s had standing b/c the facts fail to show a causal relationship b/t the towns zoning practices and P’s asserted injury.
· *P must allege an injury to himself, even if it is an injury shared by a large class of possible litigants

· Holding: a P who seeks to challenge exclusionary zoning practices must allege specific concrete facts demonstrating that the challenged practices harm him, and that he personally would benefit in a tangible way from the courts’ intervention.

· A generally available grievance about government is not a case or controversy under Article III
· Lujan v. Defenders of Wildlife- where P tried to get the court to require that the Act, which prohibited any development that would possibly destroy the habitat of an endangered species, extend overseas as well as the United States, since that was its original purpose.
· The court found that it goes too far to say that anyone who observes or works with an endangered species, anywhere in the world, is appreciably harmed by a single project affecting some portion of that species with which he has no more specific connection

· Congress must at least identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring the suit

· Plaintiffs failed to show redressability, b/c even if the U.S. withdrew their funding of the projects, it does not assure them that the projects would be terminated
· Parents without legal custody do not have standing to bring an action on behalf of their child.
· Elk Grove Unified School District v. Newdow- where an atheist father challenge to the “under God” part of the pledge of allegiance that all children are required to say in schools.  The court did not grant him standing b/c his claim to standing was based his daughter’s rights (when he did not even have legal custody of the daughter) and the lawsuit may have an adverse affect on the source of his claimed standing (the daughter).  The court felt that b/c CA law took away his custody rights, he did not have standing to bring the suit in federal court—there was no sufficiently vested interest
Standing of an Association

· An association may have standing in its own right to seek judicial relief from injury to itself and to vindicate whatever rights and immunities the association itself may enjoy.

· They may also assert the rights of its members, at least so long as the challenged infractions adversely affect its members’ associational ties.  

· Even in the absence of injury to itself, an association may have standing solely as the representative of its members 

· As long as the members have alleged facts sufficient to make out a case or controversy had they themselves brought suit.

Line Item Veto

· a bill is being passed and now the president can change specific parts of the bill
· The president could “cancel” certain items in a bill, and Congress could only undo the cancellation by passing a “disapproval bill” signed by the President or reenacted by 2/3s of each house over his veto

· It also specifically authorized “any individual adversely affected” to bring a constitutional challenge
· Raines v Byrd (p. 67)- where four senators and two congressman challenged the constitutionality of the Line Item Veto Act of 1996 (They were the members of Congress who voted against the bill.)  The Court said the legislators have no standing b/c there was no real interest here.
· NOTE: This holding does not preclude future Ps who suffer actual injury from this law to bring suit.
· Clinton v. NY (p. 69)- where President Clinton used the Line Item Veto to take out certain provisions that would have exempted NY from having to pay money back to the federal government, and also a provision that would have exempted food processors from capital gains. Both the state of NY and the farmers sued Clinton.  The Court found both groups had standing because they had a valid interest—they would suffer concrete economic injury from the President’s cancellation.
C. Mootness and Ripeness
· Mootness- whether the occasion for judicial intervention persists
· pertains to the timing of lawsuits
· when litigants clearly had standing to sue at the outset of litigation, but then problems arise from events occurring after the suit has gotten underway

· due to changes in facts or in the law that occur after the case has started
· Ripeness- whether the harm asserted has matured sufficiently to warrant judicial intervention

· seeks to prevent premature adjudication—where the lawsuit has not developed enough

Mootness

· the court will not decide cases that are moot
· this requires that an actual controversy must exist at all stages of review, not merely at the time the complaint is filed.

· This is part of the Article III case or controversy requirement

· NOTE: Mootness can be decided differently for difference issues in a case

· Ex. if D stops doing a wrongful act, the case might be moot for an injunction, but not a claim for damages

Kinds of harm that will prevent a case from becoming moot (the case will be heard):

· 1. A continuing harm to the P

· 2. The likelihood of future recurrence of past harm (either to the P personally or the group that he represents); AND

· 3. The probability that some of the cases arising in the future will evade judicial review (every time they come up, they will be mooted before justice can be served)

· Ex. cases involving pregnancy

· Roe v. Wade- the case was not decided until 1973 when the P was not even pregnant anymore (but if the case had been terminated on that basis, pregnancy litigation would not get to the Supreme Court ever)

· Ex. cases involving school

· there was an affirmative action case but by the time it got to the court the kid was already about to graduate, so they decided to continue the case on the merits, even though there was no longer an issue

Ripeness

· The case has to have ripened—has to have developed (can’t just be an advisory opinion)

· This prevents hearing cases that are too premature to be decided

· We have to wait until there is actual damage

· the courts are most likely to insist on a clear and defined record to assure informed and narrow decision making

· ripeness can rest on Art. III case or controversy grounds, but are sometimes based on discretionary, remedial, or prudential (cautionary) grounds

III. Supreme Court Authority to Review State Court Judgments

· the USSC may review state court decisions but only to the extent that the decision was based on federal law
· federal government is one of limited and enumerated power—state government is one of general power
· 10th Amendment
· any powers not delegated to the federal government in the Constitution are reserved to the States

A. States Power

· only the states have “police power”
· Art. III left considerable discretion to Congress with respect to the allocation of jx to the federal courts—it is the case—not the court—which gives the jx.
· The Constitution grants appellate jx to the USSC in all cases where it doesn’t have original jx, subject to congressional regulations

· Martin v. Hunter’s Lessee- where the VA Court of Appeals refused to follow the USSC case of Fairfax’s Devisee v. Hunter’s Lessee.  VA claimed it owned Fairfax’s land, and gave some to Hunter, but Martin claimed that he was heir to Fairfax’s land
· This decision defended the idea that the Supreme Court can review state court judgments that interpreted federal law (but they had to come out of the highest state court)

· The Framers left the creation and the jx of the lower courts to the discretion of Congress

· This compromise allowed federal questions to arise initially in either state or federal courts 

· Supreme Court review would create uniformity and federal supremacy

· ** argument is that giving the USSC this power, takes sovereignty and independence away from the states and their courts

· the judicial power extends to all cases arising under the constitution or a law of the United States, whoever may be a party

· Cohens v. Virginia - where Cohen bros were convicted of selling D.C. lottery tickets in violation of Virginia laws.  They said they were immune from state laws against selling constitutionally authorized lottery tickets b/c of the supremacy clause.  The USSC decided against them, stating that there was no such immunity.

· This case was different b/c the state was a party in the suit

· This case involved the USSC’s Review of State’s Criminal Case

B. Exception to USSC’s Power—“Independent and Adequate State Grounds”
· the one exception to USSC reviewing state supreme court decisions is when a state court has reviewed this decision on adequate and independent state grounds
· independent and adequate state grounds- where the state action would violate the state constitution, regardless of whether it violates the federal constitution
· if it is based sufficiently on the State’s constitution, then the USSC cannot touch it
· if the state court has decided the state issue solely as a matter of state law, there will be no federal issue necessary to the case
· the state is the only interpreter of its own constitution

· If there is a provision in the state constitution that allegedly violates the US constitution (or both state and federal constitutions), then it can go to the USSC

C. Political Restraints on the Supreme Court: May Congress Strip the Court of Its Jurisdiction?

· the judicial branch, with its life tenure, was established to be independent, free from public pressures and political restraints

· they can only be removed by impeachment for treason, bribery or other high crimes or misdemeanors

· but when the other branches are not happy with USSC decisions, there aren’t many ways to voice this

Congressional Power
· Art. V of the Constitution provides for amendments and those can sometimes be used to overturn USSC decisions

· There have been only about 3 cases that have actually been reversed by amendments 
· Congress gets to decide the size of the USSC and Congress 
· Ex. FDR tried “court-packing” in 1937 to assure that New-Deal justices would be the majority and it was over-turned
· Congress controls the appellate jx of the USSC

· Congressional Checks on the Courts:

· Restricting the appellate jx

· They have control over judicial salaries

· Impeachment

· Amending the constitution 

· Judicial Selection Process

· President nominates justices to the USSC, but Senate has a say in it

· Art. II, Sec. 2, Cl. 2 says that the appointment will not be effective unless the President obtains the “Advice and Consent of the Senate”

· The President may choose justices that represent his ideological views

· There is a grueling examination that takes place before the Senate judiciary committee

· They really get into personal lives and a lot of people do not want to deal with this

· Now the Senate feels free to base its decision on constitutional viewpoints

USSC Jurisdiction

· Jx of the Supreme Court is granted by the Constitution, not by Acts of Congress, but it is regulated and limited by those acts (Congress cannot expand the USSC’s power)
· Ex Parte McCardle (1869)- where McCardle was a Mississippi newspaper editor in military custody for “incendiary (inflammatory) and libelous articles.” He brought a habeas corpus proceeding, under the Act of Congress which authorized federal courts to grant habeas corpus relief to anyone restrained “in violation of the Constitution.”  The lower court rejected his claim, so he appealed under the Congressional Statute which gave the USSC direct appellate jx in habeas cases.  After hearing the argument, but before issuing a decision, Congress repealed the statute that gave the court jx in the first place; thereby taking away their jx is cases like this.  The USSC upheld Congress’ repeal of the act and was unable to grant judgment to McCardle b/c it did not have jx of the appeal, so it was dismissed. 
· NOTE: the Court is not allowed to inquire into Congress’s motives when they take away appellate jx.

· Congress cannot overstep its boundaries onto the judicial power of the USSC

· Plaut v. Spendthrift Farm, Inc.—Where Congress had enacted a law that required courts to reopen final judgments dismissing suits by one private party against another.  The Court held that Congress violated separation of powers principles by impermissibly intruding upon the judicial role. 

· *The framers gave the judiciary the power, not only to rule on cases, but to decide them, subject to review only by courts above them in the hierarchy with the understanding that a ‘judgment conclusively resolves the case’ because a judicial power is one to render dispositive judgments 

· Congress does not have the power to overrule judgments of the court and make them reopen cases
Public Policy Considerations

· If access to the USSC were barred, decisions would be left to the lower courts, with inconsistent results and a threat to the need for uniformity and precedent
IV. National Powers and Local Activities

Public Policy 
· the concern was that the national government would become too powerful

· the Constitution assured restraints on governmental power

· it specified which powers Congress could exercise, and delegated everything else to the states

· even the powers that were given to the federal government were divided among three separate branches

Relevant Provisions
· Article I and II enumerate the affirmative powers of the federal government
· 10th Amendment- reiterates that undelegated powers were reserved to the States

· Article I, Section 10 expressly bars states from a list of forbidden act (ex. coining money, entering into a treaty, etc.)
· Art. 3, Section 2—says judicial power extends to all cases and controversies arising under the constitution 

· Art. 3, Section 1—inferior courts that Congress shall establish

· 5th amendment—says Congress cannot deprive any U.S. citizens of the ability to go to court

Congressional Power: “Necessary and Proper” Clause
· Congress shall have power “to make all laws which shall be necessary and proper to carry into execution” the powers of the government.
· So if Congress is seeking an objective that falls within the specifically enumerated powers, Congress may use any means that is rationally related to the objective being sought, as long as it is not specifically forbidden by the Constitution
· Doctrine of Implied Powers- Congress may only act when affirmatively authorized by the Constitution, but that authorization does not have to be explicit, it can be implied in Congress’ other powers, as long as it does not conflict with specific Constitutional provisions (ex. Bill of Rights)—this is part of the necessary and proper clause. 
· McCulloch v. Maryland (1819)- where Maryland put a tax on all banks within the state, unless they were created by the state legislature.  One bank was chartered by Congress.  First, the court found that it is not unconstitutional for Congress to incorporate a bank.  Although it is not expressly said that one of the enumerated powers of Congress is to establish a bank, it can be implied as part of the necessary and proper means of executing its enumerated powers to lay and collect taxes, borrow money, and regulate commerce.  Second, the state could not tax that branch.  The Necessary and Proper Clause was created ensure the execution of these powers.
· NOTE: Marshall also rejected the contention that “necessary” meant “absolutely necessary.”  All means that were rationally related to the legitimate objective are constitutional.
· Relevant Parts of the Constitution:  

· Amendment X- The powers not delegated to U.S. by the Constitution, nor prohibited by it to the states, are reserved to the States respectively, or to the people.

· They did not include the word expressly before the word delegated
· Supremacy Clause- Article VI.—“shall be the Supreme law of the Land”

· Although Article I, Section 8 does not talk specifically about a bank but it does mention many things that would make a bank necessary

· As Marshall said, you have to have ample means to exercise these powers

· You have to find out what is necessary to act on those powers

· They should distinguish necessary from absolutely necessary
· In the words of the USSC, necessary does not mean indispensable, it means useful
· *This is a very loose interpretation—very deferential to Congress
Adding to Provisions of the Constitution 

· The 10th amendment does not give the States the power to add qualifications to those that are fixed in the Constitution—if the Constitution did not delegate that power to the states, then that power does not exist
· U.S. Term Limits, Inc. v. Thornton- where the Court held unconstitutional, the provision of the Arkansas State Constitution that prohibits the name of an incumbent candidate for Congress from appearing on the ballot if he/she has already served too many terms.  The Court held that this went beyond the state’s constitutional authority.  Permitting individual states to create diverse qualifications for their representatives would result in a patchwork of state qualifications, undermining the uniformity and the national character that the Framers envisioned and sought to ensure.  
· The Court gave two reasons: 
· (1) the 10th amendment only lets the states retain powers that they already had before enactment of the Constitution, and the power to add qualifications was not one of the original powers of the States b/c there was no federal gov.; AND 
· (2) even if there was this original power, the Framers intended the Constitution to be the exclusive source of qualifications for members of Congress, and that the Framers thereby “divested” States of any power to add qualifications
· Dissent:
· Thomas’ dissent says that the Constitution is silent on whether the States can prescribe specific eligibility requirements for candidates, and if it is silent then the state has the power.
· He says we shouldn’t overrule the power of the people of Arkansas unless something in the Constitution deprives them of that power, because the ultimate source of authority is the consent of the people of each individual state.
· What are you going to look at in the Constitution to figure out how to solve this?

· Supremacy clause

· Article I, Section 2, Clause 2—called the Qualification Clause 
· speaks to the age, citizenship, and state of members of the house
· Art. I, §2, cl.1- calls for the “Members of the House of Representatives to be chosen every second year by the People of the several states”—17th  amendment extended this to the Senate elections

· Article 1, Section 5—says each House should be the judge of its own elections, returns and qualifications of its own members
· Article 1, Section 3, Clause 3—Requirements for senate
· Article I, section 4, Clause 1—Election Clause-describes the time, place and manner of elections
· The state’s argument would be that these are not exclusive, what is to keep us from adding more

· 10th amendment

TEST FOR CONGRESS’ POWER:

· Once you identify an enumerated power that Congress might rely upon, invoke the Necessary and Proper Clause

· Congress can use any means that are:

· 1. rationally related to the exercise of the enumerated power

· 2. not specifically forbidden by the Constitution

V. The Commerce Power

The Commerce Clause
· Article I, Section 8—list of the enumerated powers that Congress has

· Clause 3—“To regulate Commerce with foreign Nations, and among several states
A. The Interpretation of the Commerce Power

Congress can regulate interstate commerce, but not intrastate commerce

· Gibbons v. Ogden- where NY legislature granted Ogden a monopoly to operate steamboats in NY waters.  Gibbons started operating boats too, violating Ogden’s monopoly.  The NY courts ordered Gibbons to stop operating his ferries in NY waters.  This injunction was in conflict which the 1793 federal act against monopolies. The court defined the word “commerce” as “more than buying and selling, or the interchange of commodities, it is the commercial intercourse b/t all nations and parts of nations.” 
· Two Parts of the Opinion:

· 1. The court ruled that Ogden’s claim was barred b/c Gibbons was authorized to engage in the coastal trade, under the federal statute prohibiting monopolies.  
· 2. The Court said the congressional power to regulate interstate commerce included the ability to affect matters occurring within a state, as long as the activity had some commercial connection with another state.  Here, the boats would begin in NY and end in NJ.
The History of Congress’ Regulations
· commercial regulations by Congress did not begin until the 19th century developments in industrialization, transportation, and communication gave rise to legislation:

· Interstate Commerce Act of 1887

· Sherman Anti-Trust Act of 1890—provided penalties for anyone who monopolizes or conspires to monopolize any part of the trade or commerce among the several states

Substantial Economic Effect on Interstate Commerce
· From 1880-1937, the fed gov. could regulate intrastate commerce as long as there was “a substantial economic impact on interstate commerce”

· Where the interstate and intrastate aspects of commerce are so mingled together that full regulation of interstate commerce required incidental regulation of intrastate commerce, the Commerce Clause authorizes such regulation
· Shreveport Rate Case- Texas Railroad had set its own intrastate rates for transfer of goods, which were lower than the rates to go anywhere else, making it more profitable for companies to send goods to places within the state.  This had the effect of discriminating against interstate commerce.  Shreveport, LA (which is really nearby) competed with Texas cities for shipments from East Texas.  Here it was necessary for the gov. to regulate intrastate commerce (railroad rates) because of its need to protect interstate commerce.
· NOTE: 
· Court started relying on this after 1937
· This case allowed the expansion of Congressional use of the Commerce power
Current of Commerce
· Some local activities were controllable b/c the activities themselves were “in” commerce or considered an integral part of the “current of commerce”--can be regulated as long as it is “a part of the incident of commerce”

· Swift & Co. v. United States
· Congress cannot regulate things if the transactions are only incident to the “current of commerce”—it depends on the quality of the relation (indirect v. direct)

· Stafford v. Wallace

B. “Police Power” regulations and the commerce-prohibiting technique
· the prohibition of certain items or persons in interstate commerce is within the regulatory power of Congress (could be used for police power or moral regulation)
· Hoke v. U.S.- The Court upheld the act which prohibits the transportation of women in interstate commerce for immoral purposes.  This gave enormous deference to Congress
· Champion v. Ames- where the court allowed Congress to regulate the transportation of lottery tickets, saying that lottery tickets are subjects of traffic and therefore subjects of commerce.  One of Congress’ main duties is to suppress nuisances injurious to public health or morality.  A state has the power to prohibit lottery tickets, and so does Congress, to protect the citizens and protect commerce which concerns all states.  Part of regulating commerce is the power to prohibit something from being in commerce—there is great deference here by the court.
· Dissent: the police powers—the powers that stay in local gov.—should be left to the states and Congress should not be involved
· **this case allowed Congress to exclude from interstate commerce objects or persons claimed to be harmful

· Congress can regulate intrastate activities as a means of enforcing bans on interstate transport.
· Hipolite Egg case- a shipment of preserved eggs was confiscated b/c the label was wrong (under the Pure Food and Drug Act of 1906).  The purpose of the law is to take these illegal products out of commerce and not only prevent the movement of them, but the actual use of those products.  The appropriate means to that end are the seizure and condemnation of the articles at their point of destination.  The court upheld this action.
· If the act itself regulates employer-employee relationships, and does not regulate transportation among the states, Congress does not have the power to control state laws

· Hammer v. Dagenhart- the Court struck down a Congressional Act that excluded the products of child labor from interstate commerce.  The Court found it unconstitutional, and said production was a local matter.  In this case, the act itself does not regulate transportation among the states, but aims to standardize the ages at which children can be employed within the state—the goods themselves are harmless.  Congress does not have the right to regulate unfair competition or child labor laws (not in the enumerated powers). The Court distinguished this from the lottery tickets case b/c lottery tickets themselves were viewed as evil.  Whereas, here, the goods themselves are harmless, it is the employment of children that is the evil and the employment is not directly related to interstate commerce.
· What constitutional provisions apply?

· This is not in the enumerated powers

· Violates the 10th amendment (leaving it up to the states)

· Violates the 5th amendment (liberty)
· Dissent (current view today): as long as the congressional action technically comes within a constitutionally-enumerated powers, it is valid no matter how substantially it impairs the states’ ability to regulate what would otherwise be local affairs

· *overruled by U.S. v. Darby
· Any congressional regulation of any area which was reserved by the 10th amendment to state control is unconstitutional
· Schechter Poultry Corp. v. U.S. (the “sick chicken” case)- where FDR implemented an Act, allowing the president to create the “codes of fair competition for the trade or industry”—the codes contained provisions regarding unfair trade practices, minimum wages and prices, maximum hours, and collective bargaining.  In this case, the poultry company was charged with violating the wage and hour provisions of the Act.  This company only bought and sold within NYC.  The court found that the application of the Act to intrastate activities exceeded the commerce power.  Therefore that the wages and hours of employees at a slaughterhouse, which sold only to local poultry retailers, were not subject to federal control.

· these were not transactions “in the current” of commerce (Swift case)

· nor did they “directly affect interstate commerce” (Shreveport case)

· Production is a purely local activity and should not be regulated by Congress
· Carter v. Carter Coal Co.- where the court invalidated a law that regulated maximum hours and minimum wages in coal mines.  Congress has never been able to enact laws for the general welfare of the people unless the Constitution authorizes it to do so.  There was no direct effect of interstate commerce—this means there is no intervening agency or condition.  Production, including the matter of wages, working conditions and the right of collective bargaining, is a local issue, and the federal gov. has no control over it—it is only an indirect effect on commerce.
C. The Modern Trend: The Decline on Limits on the Commerce Power from 1937 to 1995
· since 1937, the Court has only found that Congress went beyond its Commerce Clause powers a few times
· U.S. v. Lopez case

· Morrison- violence against women regulations

New Standard:  “the effect on commerce of the practice involved, not the source of the injury”

· Intrastate activities that have such a close and substantial relation to interstate commerce that their control is essential and appropriate to protect that commerce from burdens and obstructions are within Congress’ power to regulate.
· NLRB v. Jones & Laughlin Steel Corp.- The steel company distributed nationwide so it was a big deal and it was an integrated operation, owning all of it manufacturing and production resources and plants.  The NLRB (the Board) found that company was using unfair labor practices by firing employees who were in unions, which substantially affected interstate commerce.  The Court said that it was in Congress’ power to regulate labor relations at the steel plants because the company distributed nationwide and had warehouses in other states.
· *this case stepped away from the indirect/direct analysis and loosened the nexus required between the intrastate activity being regulated and interstate commerce.
· *this case also abandoned the “current of commerce” rationale—now it is irrelevant whether the activity being regulated occurs before, during or after the interstate movement, as long as there is a “substantial economic effect”
· Congress’ power extends to those intrastate activities which so affect interstate commerce or the exercise of power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end.
· United States v. Darby- The Court upheld the Fair Labor Standards Act, which set minimum wages and maximum hours for employees engaged in the production of goods for interstate commerce.  The Act did not allow goods into interstate commerce that were produced by workers in violation of labor laws.  The prohibition of the shipment interstate of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress.  Congress is entitled to choose the means appropriate for the ends, even if the means are outside the scope of their power (as long as the means are not prohibited by the Constitution).  It does not matter that the regulation’s motive or purpose is unconstitutional. 
· **This ruling overrules Hammer v. Dagenhart, which said that Congress did not have the power to exclude the products of child labor from interstate commerce
Judicial Deference Toward Exercise of the Commerce Power
· both Jones and Laughlin and Darby relied on the effects of local economic activity on interstate commerce as a basis for congressional authority

Aggregate Principle (Wheat Case)
· Even if an activity is local, though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a “substantial economic effect on interstate commerce

· Wickard v. Filburn- where a dairy farmer in Ohio challenged the marketing penalty under the Agricultural Adjustment Act for going over the quota for wheat that was homegrown on his farm. The court held the Act was constitutional b/c P’s wheat would still affect commerce, even if this wheat was never to be marketed, it would still effect commerce b/c then he didn’t have to go buy it on the open market).  If everyone did the same thing and went over the quota, then there would be a huge problem with a surplus.

Interstate Environmental Hazards

· Congress could regulate “activities causing air or water pollution or other environmental hazards that may have effects in more than one State

· Hotel v. Virginia Surface Mining & Recl. Ass’n- the court upheld the Surface Mining Control and Reclamation Act regulating strip mining.  Congress said strip mining affects commerce by destroying the utility of land, causing erosion and landslides, contributing to floods, polluting the water, destroying fish and wildlife, and impairing natural beauty.  

· **congress’s findings must be supported by a “rational basis”
Civil Rights Act of 1964

· Title II bans discrimination in public places

· The ban covers any establishment which serves interstate travelers, or which buys food that has moved in commerce.
· This had much more to do with civil rights enforcement than commerce power, but since the Act reached a lot of economic conduct, Congress focused on the Commerce power

· Ex. restaurants, hotels, inns, etc.

· A facility was covered if its operations affect commerce, or if discrimination is supported by State action 
· Heart of Atlanta Motel v. United States- where a motel in downtown Atlanta refused to rent rooms to Blacks.  The Court allowed the ban to reach the motel, b/c discrimination by race or color places burdens upon interstate commerce so Congress could regulate in the aggregate.  Discrimination by hotels and motels impedes interstate travel (discouraging travel by Negroes, impairing their pleasure and convenience).  The Court said, even if the activities were out of state, if interstate commerce feels the effects from this that is enough.
· This case showed a strong record of the connection to commerce

TEST: whether the activity sought to be regulated is commerce which concerns more states than one and has a real and substantial relation to the national interest
· *although some of these things regulated by Congress are moral, racial discrimination has a disruptive effect on commercial intercourse
· Perez v. United States- where the Court upheld a conviction for loan sharking because even thought the activities are intrastate, they directly affect interstate and foreign commerce.  It provides organized crime with its second most lucrative source of revenue and takes millions from the pockets of people.
D.  New Limits on the Commerce Power Since 1995

Substantial Effect
· where economic activity substantially affects interstate commerce, legislation regulating it will be sustained—now it must be an economic activity
· U.S. v. Lopez- where Congress made it a federal crime to knowingly possess a firearm in a school zone.  The Court found this went beyond the commerce power.  The activity cannot just affect interstate commerce, it must substantially affect commerce.  (The court found that there was no enough of a connection to interstate commerce—the link was too attenuated).  In past cases, the court has decided that production, manufacturing, and mining are left to the state government to control. There is no reason to find that firearm possession affects interstate commerce (the other side argues that guns in school will threaten the learning process and lead to less productive citizenry).  In addition, if we allowed Congress to regulate this, there would be no limitation on federal power.
· Thomas’ concurrence says there is just no limit to it—we could tie anything to commerce (slippery slope)

· He says if Congress can regulate all matters that substantially affect commerce, then there is no need for the Constitution to specify that Congress may enact bankruptcy laws, coin money, establish post offices and roads, etc.
· Breyer’s Dissent suggests that courts use the rational basis test (see whether there was a rational basis for why Congress found the activity to affect commerce)
· Congress may not regulate non-economic violent criminal conduct based solely on that conduct’s “aggregate effect” on interstate commerce 
· United States v. Morrison- this was a challenge to the federal civil remedy for victims of gender-motivated crimes (this was about rape). The Act allows the victim to collect punitive and compensatory damages and injunctive and declaratory relief.  The Court found gender-motivated crimes of violence are not economic activities in any way, like Lopez, and are therefore out of Congress’ reach. (This was also a 5-4 split, like Lopez).  The Court said the effect on commerce was too attenuated (that women would be afraid to travel interstate or find employment in interstate companies).
· Slippery Slope: Congress would be allowed to regulate any crime as long as the nationwide, aggregated impact of the crime has substantial effects on employment, production, transit or consumption. 
· Congress is now allowed to regulate purely local activities that are part of an economic “class of activities” that have a substantial effect on interstate commerce—ALL YOU NEED TO FIND IS THAT CONGRESS HAD “RATIONAL BASIS” FOR DECIDING THE ACTIVITY HAD A SUBSTANTIAL EFFECT ON COMMERCE
· Gonzalez v. Raich- CA is one of 9 states that allow medicinal marijuana.  Federal agents took P’s medicinal weed plants under the Controlled Substances Act.  The Court held that the commerce clause gives Congress the power to prohibit the local cultivation and use of marijuana in compliance with CA law, and therefore the CSA is a valid exercise of federal power. Wickard established that “Congress can regulate purely intrastate activity that is not itself “commercial,” in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.”  The fact that Wickard’s own impact on the market was very small was not sufficient to remove him from the scope of federal regulation.
· Congress had a rational basis for concluding that failure to regulate the intrastate manufacture and possession of marijuana would leave a gaping hole in the CSA
· Congress is making all the laws necessary and proper to regulate commerce among the several states
· Dissent:
· one of the main virtues of federalism is that it promotes innovation by allowing a state to serve as a laboratory, and try novel social and economic experiments without risk to the rest of the country

· CA made its own decision (by ballot initiative and legislation) to allow medicinal marijuana

· The court allows Congress to trump the states, even thought there is no proof that marijuana has a substantial effect on interstate commerce

· There is no evidence that homegrown medicinal marijuana users constitute a big enough class to substantially effect the illegal drug market
· Dissent:
· the respondent’s marijuana has never been bought or sold

· if we allow this, the Federal Government is no longer one of limited and enumerated powers

· there is no indication that Congress’ powers include the mere possession of a good or some purely personal activity 
· *Raich put the brakes on Lopez and Morrison 

· NOTE: The court in Raich is deferential to Congress in two ways:

· 1. There is no specific congressional finding that the intrastate possession of marijuana would substantially effect the larger interstate marijuana market

· 2.The court does not have to decide whether respondent’s activities, taken in the aggregate, substantially affect interstate commerce in fact, but only whether a “rational basis” exists for so concluding (could legal minds find that there is a rational basis for Congress regulating this)
Four Categories of Activity that Congress can Regulate under the Commerce Power:

· 1. the use of the channels of interstate commerce

· Congress can reasonably regulate in a way that is reasonably related to highways, waterways and air traffic.

· 2. Regulate and protect the instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities

· Refers to people, machines, and other “things” used to carry out commerce

· 3. Articles moving in interstate commerce

· Ex. motorist information at the DMV was considered an article of commerce whose release into the interstate stream of business made the information an appropriate subject for Congressional regulation.

· 4. can regulate those activities that have a substantial relation to interstate commerce (must substantially affect interstate commerce)

· If the activity is itself commercial then it doesn’t matter whether the activity affects commerce, just that it is within a class of activities that collectively affect commerce (Wickard)
· If activity is not commercial, there must be a pretty obvious connection b/c the activity and interstate commerce (Lopez and Morrison)
· *Watch for circumstances that are too attenuated
· If what is being regulated is an activity which has traditionally been under the domain of the states, and to which the state has expertise, the Court is less likely to find that Congress is acting within its power

· Ex. Education, family law and general criminal law

· But this can be outweighed by showing that a national solution is necessary.

· ex where one states factories are causing pollution in another state
E. External Limits on the Commerce Power State Autonomy, Federalism, and the Tenth and Eleventh Amendments

· 10th amendment says: “The powers not delegated the U.S. by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the People.”

· We have been talking about private affairs by the individual, and how much Congress can regulate them
· Now, we are talking about how much Congress can regulate state or local government
10th Amendment Prevents Congress From Interfering in Certain Law-Making Processes
· The Federal gov. may not “commandeer the legislative processes of the states” by compelling them to enact or administer, by legislation or executive action, a federal regulatory program.
· New York v. United States- where the Court found unconstitutional the “take title” provision of the Waste Policy Act, requiring states to provide for the disposal of waste.  Part of the act would require NY to “take title” of any waste that they could not arrange for disposal of.  The Court saying that the Act violated the 10th amendment.  While Congress can encourage states to dispose of waste, they do not have the authority to compel them to do so.  The Constitution has never been understood to confer upon Congress the ability to require that the States govern according to Congress’ instructions.  Congress may attach incentives to the receipt of federal funds.
· Congress cannot compel the State’s executive branch to perform functions (no matter how small)
· Printz v. United States- the Court held that the Brady Bill violated the 10th amendment.  This Bill enacted a national instant background check where state law enforcement officers to conduct background checks.  The court points out that Art. II, §3—giving the president and those who he appoints, power to “execute the laws”.  Through the Brady Act, Congress transfers this responsibility to law enforcements officers in the states, who are left to implement the program without meaningful Presidential control.  This would reduce the power of the executive branch, by allowing Congress to act as effectively without the President as with him, by simply requiring state officers to execute the laws.
· Justice Stevens and Justice Souter’s dissent:
· They say that Congress should be able to use the “necessary and proper” clause to enlist the help of local law enforcement to determine who is allowed to have a gun
· They discuss the way other countries handle this issue—looking at other countries is a very controversial subject, critics say, who cares what they do, we are in America
· *the other argument is that the people have the right to bear arms under the 2nd amendment

TEST FOR COMMERCE POWER
· Two Requirements for Congress to Regulate Commerce under Art. I, §8:

· 1. the activity being regulated has a substantial effect on intrastate commerce

· Congress must have a “rational basis” for concluding this
· 2. the means chosen by Congress is “reasonably related” to Congress’ objective in regulating (rational basis)
· Limit:

· 10th Amendment- anything not delegated to Congress, is reserved to the states, which occasionally limits Congress’ commerce power to regulate the states

VI. Federal Limits on State Power to Regulate the National Economy
Three Situations where the Commerce Clause May Bar State Action:
· A. Dormant Commerce Clause
· where Congress is silent: it has taken no action, express or implied, indicating its own policy on a given subject matter—the objection to state authority rests entirely on the implications of the commerce clause of Article I, §8 

· The mere existence of the federal commerce power restricts the states from discriminating against, or unduly burdening, interstate commerce.
· B. Preemption

· Where Congress has exercised the commerce power, the challenge to inconsistent state action rests on both:

· a. the exercise of the commerce power under Art. I, §8; AND

· b. the preemptive effect of the federal legislation under the supremacy clause of Art. VI.
· C. Privileges and Immunities (Art. IV., §2)
· guarantees to the “Citizens of each State all privileges and immunities of Citizens in the several states”

· Directed against state legislation that discriminates against out-of-state economic interests

A. State Regulation and the Dormant Commerce Clause
· Under the “dormant” commerce clause, the Court invalidates some “protectionist” state legislation, even in the absence of congressional preemption.  The Constitution nowhere explicitly gives the Court this task

· Art. 1 § 10 bars states from imposing duties on imports or exports in foreign commerce without the consent of Congress.  
· the state statute is valid, unless Congress has acted in an area that is subject to congressional power under the Commerce Clause

· But the text of the Constitution nowhere expressly limits state power to regulate interstate commerce, nor imposes any explicit barrier to state protectionism or discrimination against trade.  For such limitations, the Court has drawn on the negative implications of the grant of power to Congress to regulate interstate commerce

· State laws that protect local economic interests at the expense of out-of-state interests are said to impair both the political and the economic vision of the framers—one of national unity

· While the Constitution vests in Congress the power to regulate commerce among the states, it does not say what the states may or may not do in the absence of congressional action

Public Policy:

· The reasons for this is Congress was worried that states would legislate according to their own state interests, the importance of its own products and the local advantages or disadvantages of its position in a political or commercial view
· By allowing the federal gov. to regulate commerce, the Constitution would promote national unity—the economic vision was one of free trade, in order that goods, labor and investments might be allocated efficiently by flowing to the place where they are most highly valued.
· Every craftsman should be encouraged to produce by the certainty that he will have free access to every market in the Nation—that no home embargos will withhold his exports, and no foreign state will by customs duties or regulations exclude them
The Modern Approach

· most modern dormant commerce clause decisions hold unconstitutional some, but not all, state regulations that burden interstate commerce
· Old Approach: 
· the commerce clause bars some, but not all, state regulation—the main determining factor is the “subject” of regulation

· when a subject is national it is best governed by one uniform system, and therefore requires exclusive legislation by Congress.  

· But a local subject is best handled by the states, which can adapt regulation to the local wants (they have the local knowledge and experience)

· Current Approach:

· the Courts have generally abandoned any attempt to apply categorical distinctions b/t exercises of “police” and “commerce” powers, b/t “local” and “national” subject matters, or between “indirect” and “direct” effects

Three Groups of Modern Cases:

· 1. facially discriminatory laws
· a state law that on its face discriminates against out-of-state commerce is subject to an extraordinarily strong presumption of invalidity, and will almost always be struck down
· NOTE: if the state is promoting its residents’ own economic interests this will not be a legitimate state objective, so the regulation will most likely automatically violate the commerce clause
· 2. facially neutral laws that favor local economic interests (protectionist legislation)
· laws, which are facially neutral and have some legit state purpose (ex. health, safety, police powers), and where the effect on interstate commerce is incidental (not purposeful—accidental)

· usually they come in the form of:

· “you can’t bring your goods into our state” OR 

· “you can’t take goods out of our state into your state”

· laws that favor local economic interests at the expense of out-of-state competitors even when they do not take the form of overtly discriminatory statutes.

· If the court finds that a facially neutral law is protectionist, they will strike it down
· 3. facially neutral laws that “unduly burden” interstate commerce
· use a “balancing” approach to decide whether they are upheld
· The burden imposed on interstate commerce must be outweighed by the state’s interest in enforcing its regulation
· If a legitimate local purpose is found, then the question becomes one of degree
1. Laws that Facially Discriminate Against Out-of-State Commerce

· The Court treats laws that facially discriminate against interstate commerce and laws that are protectionist in purpose or practical effect as per se invalid

· a law that overtly blocks the flow of interstate commerce at a state’s borders plainly would amount to forbidden protectionism

· ex. a tariff on incoming goods from out of state
· Whatever the ultimate purpose of the law, it may not be accomplished by discriminating against articles of commerce coming from outside the state unless there is some reason, apart from their origin, to treat them differently
· States may not protect their environment at the expense of their neighboring states, unless there is no other less burdensome alternative
· Philadelphia v. New Jersey- the Court struck down the law that other states couldn’t bring in liquid or solid wasted for dumping, if it was originated or collected outside of NJ.  The court held that this law discriminates against interstate commerce.  NJ is not allowed to disallow other states from dumping their waste.
· TEST: determining whether the law is basically a protectionist measure or whether it can fairly be viewed as a law directed to legitimate local concerns, with effects upon interstate commerce that are only incidental

· *The evils of protectionism can reside in legislative means as well as legislative ends—therefore it does not matter that the ultimate aim was to reduce waste costs or to protect open lands from pollution
Facial Discrimination by Localities
· NOTE: It does not matter that the law discriminates against in-state businesses, as well as out-of-state businesses
· Dean Milk Co. v. Madison- Dean Milk challenged the ordinance that said you could not sell pasteurized milk, unless it has been processed and bottled at an approved plant within five miles of Madison.  They were based in Ill. and bought their milk from Illinois and Wisconsin and pasteurized it at plants in Illinois.  Therefore, it was not allowed to sell its products in Madison.  Madison argues that they have a higher standard of inspection than other states, so it is for health reasons.  The USSC said the ordinance imposes an undue burden on interstate commerce.  This ordinance has the effect of excluding milk products that are pasteurized in Illinois, therefore protecting a major local industry against competition from outside states.  Madison is discriminating against interstate commerce.  This regulation is not essential for the protection of local health interests
Reasonable Nondiscriminatory Alternatives

· When there is a discriminatory impact on other states: the court is looking for alternatives that would be less burdensome on interstate commerce—is there another way to do things?
· the court has developed a more intensive scrutiny, including consideration of “alternatives”, in order to protect commerce clause values

· Examples of Alternatives:
· they are doing this b/c they don’t think milk from far away will be as good b/c they haven’t had the opportunity to inspect it

· ex. of alternative is to send out their own inspectors to other dairies, at the dairy’s expense—this would show that their real concerns were the health and safety of their citizens

Purpose v. Effect:

· regardless of the purpose, the effect is what the courts will go after
· sometimes they look at both

Examples of Invalid Local Discrimination against Non-local Competitors:

· a city or county is not permitted to protect its own economic interests by discriminating against either out-of-state or out-of-town producers 
· Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dept of Natural Resources- invalidated a law that said private landfill operators could not accept solid waste that originated outside the county in which it was located.  The Court said it did not matter that it drew the line at the county and not the state—discriminating against in-state and out-of-state.
· revenue generation is not a local interest that can justify discrimination
· C&A Carbone, Inc. v. Clarkstown- Where there was an ordinance that said all nonrecyclable, nonhazardous solid waste within the town must be deposited at the transfer station, which charges higher rates than market rates.  Carbone wanted to take its waste to cheaper places outside the state.  The court found the law invalid, regardless of the fact that it had both intrastate and interstate effect, because it deprived out-of-state businesses of access to a local market.
*the court struck down both of these, finding them too burdensome on interstate commerce

State Barriers to Out of State Buyers

· facial discrimination against out-of-state buyers of in-state supplies or services is plainly impermissible 

· Milk Control Board v. Eisenberg Farm Products Co.- the court allowed a Pennsylvania minimum price regulation to a NY milk dealer who bought milk from Pennsylvania producer for a shipment out of state.  The court found that he should have to abide by the state standards.
· Facial discrimination by itself may be a fatal defect, regardless of the state’s purpose, b/c the evil of protectionism can reside in legislative means as well as legislative ends.  At a minimum, such facial discrimination invokes the strictest scrutiny of any purported legitimate local purpose and of the absence of nondiscriminatory alternatives.

2. Laws Protectionist in Purpose or Effect

State Barriers to Out of State Sellers

· a state many not protect local economic interests by limiting access to local markets by out-of-state sellers—even in the absence of facial discrimination
· Baldwin v. Seelig- NY placed a set price to be paid to milk producers by NY dealers.  So, a NY dealer went to Vermont to buy milk at lower prices.  The state refused to license him to sell milk in NY if he did not conform to the law.  The court held this was unconstitutional.  It does not matter the purpose of the law, as long as it has the effect of suppressing or mitigating the consequences of competition between the states
· Henneford v. Silas Mason Co.- The Court upheld a WA state “use tax” on goods bought in other states.  The court found that goods used in WA from other states were being subject to an equal burden as the sales tax imposed within the state.
· *Difference between Henneford and Baldwin was that Washington’s use tax only cancelled the seller’s tax advantage, while NY’s scheme cancelled the advantages the Vermont producer has arguably earned b/c of lower prices in production—WA’s plan still permitted some price competition; NY’s did not, so it was invalid.
· Bacchus Imports v. Dias- The court declared a Hawaii statute invalid that exempted a brandy, distilled form the root of a shrub indigenous to Hawaii, from the state’s liquor tax.  The court found the exemption was motivated by the intent to confer a benefit upon local industry that was not granted to out-of-state industry.
· If there is discrimination against out of state business, then the courts will strictly scrutinize the legitimate interests behind the legislation and require that there be no other reasonable alternatives available that would be less burdensome to the out of state interests
· When this is the case, it becomes the state’s burden to justify it: both in the benefits from the statute; AND the unavailability of nondiscriminatory alternatives
· Hunt v. Washington State Apple Advertising- the court invalidated a North Carolina law that required closed containers of apples shipped into the state have “no grade other than the applicable US grade or standard.”  This law prohibited the display of any state grades.  The state did this to take away the special-ness of WA apples, taking away their well-deserved competitive advantage.  The court could not find any benefit to this law.  The Court found it discriminated against WA state in favor of local growers—discriminatory effect. The court found other alternatives that would have worked.
3. Facially Neutral Laws and Pike Balancing

· A law that is neither discriminatory nor protectionist, may still be reviewed and possibly struck down under the “balancing test”

· Balancing Test: whether the burden on interstate commerce outweighs the benefit to the regulating state

· Where the statute regulates even-handedly to further a legitimate local public interest, and its effect on interstate commerce is only incidental, it will be upheld unless the burden imposed on commerce outweighs the local benefits.
· Pike v. Bruce Church Inc.- where AZ had a law that any AZ grown cantaloupes advertise their state of origin on the package.  An AZ grower would transport his cantaloupes to CA and package them without the AZ sticker.  AZ made a law requiring that they be packaged in AZ.  The court invalidated it.  This did not pass the test, b/c the only state interest was to protect and enhance the reputation of growers within the state.

Factors for Balancing Test in Dormant Commerce Clause

· nature of the local interest

· are there less burdensome alternatives
· is the law rationally based

· is this a traditionally state-related area
· does it require national uniformity?
State Burdens on Transportation

· There are some matters of local concern, the regulation of which unavoidably involves some regulation of interstate commerce but which, because of their local character and their number and diversity, may never be fully dealt with by Congress—this will be left to the states
· South Carolina State Highway Dept v. Barnwell- Where the Court upheld a South Carolina state law that prohibited trucks that were over 90 inches wide or over 20,000 pounds—about 85-90% of trucks fell into this category.  State highways are a matter of specifically local concern—local highways are built, owned and maintained by the state.  The court looks at state’s interest—safety.
· **All you need is a rational basis for the law and it will be upheld
· the states are free to regulate, but not in some areas that require national uniformity
· Southern Pacific Co. v. Arizona- the Court declared unconstitutional the state’s train limit law that said no trains of more than 14 passenger cars or 70 freight cars.  The court found the burden is too high, b/c by regulating the train length in AZ, but not in other states, it will inevitably impair the uniformity and efficiency of railroads.  The state interest is outweighed by the interest of the nation in an adequate economical and efficient railway transportation system.

· Bibb v. Navajo Freight Lines, Inc.- the court declared invalid an Illinois law requiring the use of contour mudguards on trucks and trailers operating on Illinois highways. This law conflicted with other states who required straight mudguards. The court found this was too burdensome on interstate commerce b/c it would require truckers to switch their cargo to a differently designed vehicle once they reached another state line
· Kassel v. Consolidated Freightways Corp.- The court says the truck length limitation (prohibiting “doubles”) in Iowa unconstitutionally burdens interstate commerce--the substantial burden outweighed the state’s interests.  Many trucks are doubles and most states allow them.  The truck company says this law burdens interstate commerce.  The state says this law was enacted for safety reasons.  The court must weigh the state regulatory concern in light of the extent of the burden imposed on the course of interstate commerce—the small reduction in accidents does not outweigh the burden placed on interstate commerce.
The “Market Participant” Exception to the Dormant Commerce Clause

· Market participant exception: when the state functioned as not only a “regulator” of the market, but also as a market “participant

· esp. where the state itself produced good for commerce or where it engaged in a program of subsidies or other economic incentives to aid in-state businesses
· If a State is acting as a market participant, rather than a market regulator, the dormant Commerce Clause places no limitation on its activities
· The state is immune from the commerce clause violations
· However, where the state attempts to affect parties beyond those with whom it is contracting, the Court may conclude that the regulatory consequences of the state’s action outweigh its “market participatory consequences,” thus making the state conduct susceptible to traditional dormant Commerce Clause analysis.
· South-Central Timber Development , Inc. v. Wunnicke- Alaska sells large amounts of timber owned by the state, but they require the buyer to partially process the timber in Alaska before exporting it.  Some Alaska corporations prefer to buy timber there and then ship it to other places for processing.  The Court found that the restriction is invalid because it does not fall under the market participant exception and, in addition, foreign commerce is burdened by the restriction.  Here the state was engaging in “downstream regulation” in the timber-processing market.”  A big factor was that there were restrictions on the sale, the seller could not do what he wanted to with the timber (usually after buying something, the seller does not have any say in how it is used)
· Difference b/t market participant and market regulator:

· Participant has a greater interest in the immediate transaction, than what its purchaser does after the transaction, after they no longer have an interest in them

· Downstream restrictions have a greater regulatory effect than do limitations on the immediate transaction
· *the Commerce Clause places no limitations on a State’s refusal to deal with particular parties when it is participating in the interstate market in goods.

TEST FOR DORMANT COMMERCE CLAUSE (3 PARTS):

· 1. the state regulation must pursue a legitimate state interest
· Is it a protectionist measure or a legitimate state interest?
· Legitimate- Health, safety, welfare, etc.

· 2. the regulation must be rationally related to that legitimate state end; AND

· 3. the regulatory burden imposed by the state on interstate commerce must be outweighed by the state’s interest in enforcing its regulation

· Look for less burdensome alternatives
B. Congressional Ordering of Federal-State Relationships by Preemption and Consent 
Two Types of Congressional Actions:

· 1. laws allegedly imposing new limits on state authority; AND

· 2. laws allegedly removing preexisting barriers to state regulation
Preemption of State Authority
· When Congress exercises an enumerated power, the federal law may supersede state laws and preempt state authority, b/c of the operation of the Supremacy Clause (Art. VI.)

· If state legislation of commerce conflicts with federal then the state legislation must be struck down (it is preempted by federal law)
Congress may preempt state power in three ways:
· 1. by stating so in express terms (here, the only issue is whether a state statute falls within the area preempted)
· 2. by implied occupation of a regulatory field, OR

· an Act of Congress may touch a field in which the federal interest is so dominant that the federal system may be assumed to preclude enforcement of state laws on the same subject 
· 3. by implied preclusion of conflicting state regulations (2 Ways)
· a. when “compliance with both federal and state law is physically impossible” (called “conflict preemption”) OR 
· b. Where the objectives behind two sets of regulations are inconsistent—where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress
· Florida Lime & Avocado Growers, Inc. v. Paul- where FL was certifying avocados that were mature under federal regs, but not under CA law.  The Court held that there was no physical impossibility of complying with both standards and that the maturity of avocados seems to be an unlikely candidate for exclusive federal regulation. The CA standard was upheld—had not been preempted by federal law.
TEST FOR PREEMPTION:
· 1. Has Congress expressly stated their supreme power?

· 2. Does Congress occupy this field (Is the federal interest so strong that it precludes state regulation)?

· 3. Do federal and state laws conflict?

· Are they inconsistent somehow?

· If so, is there a need for uniform national legislation?
C. The Privileges and Immunities Clause of Article IV
· Art IV, Section 2 “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several states.”

· This provision prevents a state from discriminating against non-residents—but it only operates with respect to rights that are fundamental to national unity
· Like the commerce clause, it serves as a restraint on state efforts to bar out-of-staters from access to local resources
· Like the 14th amendment’s equal protection clause, it also protects citizens against discrimination (on the basis of state residency)
Differences between Commerce Clause and Privileges and Immunities Clause:

· 1. Corporations enjoy no protection under the Privileges and Immunities Clause

· 2. Congress may consent to state practices which might violate the commerce clause, but the immunities is a clause that contains constitutional rights of individuals, not a grant of authority to Congress, therefore it can never be taken away by Congress

· 3. there is a stricter standard of review for privileges and immunities than the balancing test used in dormant commerce clause analysis, though not as strict as that for discriminatory legislation challenged as a commerce violation

· 4. the privileges and immunities Clause only extends to “fundamental rights,” not to all commercial activity

· Right to be employed

· Right to practice one’s profession

· Right to engage in business

· 5. the Court has recognized no “market participant exception” to privileges and immunities violations as it has to commerce clause scrutiny
Privileges and Immunities Clause
· every inquiry under the Privileges and Immunities Clause must be conducted with due regard for the principle that the states should have considerable leeway in analyzing local evils and in prescribing appropriate cures.
· United Building and Construction Trades Council v. Mayor and Council of Camden- there was a NJ law that said 40% of contractors on a city project had to be residents of that city.  The purpose of the state law was to further public work programs. The purpose of the clause was to ensure that citizens from State A who travel into State B get the same privileges as the citizens of State B enjoy.  The state argues that only state laws, as opposed to city ordinances, are subject to the privileges and immunities clause—the USSC disagrees.  The NJ ordinance is not immune from constitutional review merely because some in-state residents are similarly disadvantaged.

· Are the nonresidents a “peculiar source of evil”?

· yes, they are the problem, and without them, we could get our city back on its feet

· the city says the ordinance is necessary to counteract grave economic and social ills—unemployment, population decline, and many middle class are leaving the city
· the ordinance is tailored to alleviate this evil without unreasonably harming nonresidents, who still have access to 60% of the available positions
· The Privileges and Immunities Clause does not preclude discrimination against citizens from other States where there is a “substantial reason” for the difference in treatment
· The inquiry must be concerned with whether such reasons do exist and whether the degree of discrimination bears any close relation to them
· In Supreme Court of New Hampshire v. Piper- the court held that a law saying only state residents could be admitted to the bar violated the Priv. and Imm. Clause.  The Court found that being admitted to the bar was a “privilege” (the practice of law is important to the national economy).  She won b/c there has to be a substantial reason for treating someone differently.  None of the reasons found by the court were substantial (the State said nonresidents would be less likely to be available for court proceedings, behave ethically or do volunteer work in the state)---this was not enough.
· what constitutional tools can you use here?
· Commerce clause

· People protection

· *this case has been relied upon a lot to strike down laws that discriminate against nonresident lawyers
· Edwards v. CA- due process clause talks about not taking away life, liberty and property without due process of law—liberty was said to include traveling
· It can be argued that the right to travel is seen in both the 14th amendment and Article 4 [see case below]

TEST FOR PRIVILEGES AND IMMUNITIES
· 1. Is the out-of-state resident’s interest in the specific privilege/immunity in another State is sufficiently “fundamental” to fall within the protection of the statute? 

· 2. Do the nonresidents constitute a peculiar source of evil at which the statute is aimed?

· 3. Is the solution (discriminatory statute) “substantially related” to the “peculiar evil” that the out of staters represent?
· To show this, the state must show that there were no less discriminatory alternatives to adequately address the problem
VII. Separation of Powers
A. Executive Encroachment on Legislative Powers

· Article 2 vests executive power in the president without qualification 

· The president cannot make the laws, all he can do is carry them out

· Article 1 delegates legislative powers to Congress 

· the President’s power must come from an Act of Congress or the Constitution itself

· the Founders of the Nation entrusted the lawmaking power to the Congress alone in both good and bad times
· Youngstown Sheet & Tube Co. v. Sawyer [the steel seizure case]- The steelworkers union was threatening to go on strike during the Korean War.  B/c of the importance of steel during war, the President issued an Executive Order to take over the steel mills and keep them running.  The Pres. says he was acting within his powers b/c his actions averted a national catastrophe, so he was acting as Chief Executive and Commander in Chief.  The Court held that this goes beyond the President’s power.  Not only was it not an Act of Congress, but Congress has specifically said not to stop labor outages by seizure of property.  Under Article II, the Pres has power of the military under Commander in Chief, but his actions do not qualify as military power

· Dissent:

· says the U.S. had a duty to North Korea that we would give them supplies, which depends upon continuing production of steel

· the President acted to avert a complete shutdown of the steel industry—this would have occurred if the Pres had not acted the way he did

· during national emergencies Presidents have often acted promptly and resolutely to enforce legislative programs until Congress could act

Justice Jackson’s Concurrence (three categories of presidential power—still used today):

· 1. where the president acts pursuant to express or implied authorization of Congress (this is when executive power is at its maximum

·  Usually when the same political parties are in Congress and the Executive branch, so they are giving the president all of the power, the court can step in and say “Congress you may be giving away all of this power, but you cannot do it.”—just b/c Congress chooses to do it, it does not make it constitutional

· 2. where the president acts in absence of either a congressional grant or denial of authority, in which case “there is a twilight zone in which he and Congress may have concurrent authority, or in which its distribution is uncertain

· 3. where the president acts in contradiction to the express or implied will of Congress; in this case his power is “at its lowest ebb.”
· Jackson felt that the steel seizure fell into this third category, and that it could therefore not be constitutionally justified.
Executive Authority over Foreign and Military Affairs

· the executive branch has frequently resorted in foreign relations to unilateral executive agreements rather than treaties confirmed by the Senate according to the procedures set forth in Art. II—the fear is that this has become a way to bypass Congress’ treaty power

· Dames & Moore v. Reagan- D&M filed suit against Gov. of Iran b/c it owed its company over $3 million.  A year later, the Americans held hostage were released and US and Iran made an executive deal to terminate all litigation b/t the governments of each party.  Reagan came in and upheld the executive orders.  The court held that the President was authorized to suspend pending claims.  The US has frequently exercised its sovereign authority to settle the claims of its nationals against foreign countries—sometimes these are made by treaty, but they are often made by executive agreement without the advice and consent of the Senate.  The court held that Congress has implicitly approved the practice of claim settlement by executive agreement, which creates the strongest presumption you can have for presidential action.  The Court found that the settlement was necessary to the resolution of a major foreign policy dispute between the US and Iran. 

B. Executive Discretion in Times of War on Terror

The President, Congress and the War Power

· Constant debate over who controls war, b/c the Constitution basically grants the power to both Congress and the Executive
· Article I, Section 8, Clause 11- Congress has the power to declare war 
· Congress’s power to declare war was granted so that the decision would not be given to one single individual

· Clause 12-13- to raise and support Armies, to provide and maintain a Navy

· Article II, Section 2, Clause 1—President is Commander in Chief of the Armed forces

War Powers Act of 1973 

· Congress created the Act (overriding President Nixon’s veto power) to make sure that Congress and the President work together using the judgment of both when entering “hostilities”
· It says that the Pres can only introduce troops into war if:

· 1. there has been a declaration of war;

· 2. specific statutory authorization, OR

· 3. a national emergency created by attack upon the U.S., it’s territories or possessions, or its armed forces

· There is a 60 day limit on president’s use of military forces, unless Congress has declared war, the Pres has to terminate the troops’ involvement

· Most presidents have ignored this and it hasn’t gotten the respect Congress expected

The President, the Courts and Executive Detention of Enemy Combatants
· the text of the U.S. Constitution contains no general “state of emergency” exception or  other explicit provision for its own suspension

· this is about the rights of individuals—different than declaring war

Two relevant constitutional provisions

· 1. Art. 1, section 9, clause 2—the privilege of the Writ of Habeas Corpus shall not be suspended, unless when in case of rebellion or invasion the public safety may require.
· since it is in Art. 1, you can infer that Congress determines habeas corpus—suspension of the right of habeas corpus requires legislative approval

· 2. Art. 1, Section 8, Clause 15—“Congress shall have the power to provide for calling forth the Militia to execute the laws of the union, suppress insurrections, and repel invasions.”
· *if we compromise individual rights during wartime, we end up opening the door to always be able to compromise individual rights
Habeas Corpus
· gives one who is arrested and detained by government the right to have a court require the government official holding him to produce him and provide good reason for “having the body” (the court makes them produce a good reason for holding the prisoner)
· Ex Parte Milligan- Milligan was a citizen of the state of Indiana, not in the armed forces and he was convicted and sentenced to death for allegedly participating in a rebellion against the U.S.  When tried by the grand jury, they found no evidence of wrongdoing and the court granted him a writ of habeas corpus.  The Court held that President Lincoln’s suspension of the writ of habeas corpus was legal, but that it did not give him the power to try and convict before military tribunals citizens who had been detained during the war, as opposed to trying them in regular court.  The USSC found that his constitutional rights were violated b/c he was not tried by a Court ordained by Congress and did not get a trial by jury.
· Citizenship in the United States of an enemy belligerent does not relieve him from the consequences of a belligerency which is unlawful because in violation of the law of war.
· Ex Parte Quirin- all detainees were U.S. citizens, but were trained in Germany to destroy U.S. war facilities. They arrived in NY carrying explosives and timing devices.  These were unlawful combatants, not entitled to civil court, who violated the laws of war.  The FBI took them into custody and the President appointed a commission to try them—the President made a speech that anyone from countries that the US is at war with who come to the US through coastal boundaries are subject to the law of war and under the jx of military tribunals.  The Court rejected their habeas petitions, stating there wais no reason that they should not be tried by the military tribunal, set up specifically to try those who have violated laws of war.  Unlike Ex Parte Milligan, the Germans were charged with an act that does fall under the Law of War, and therefore does not require a jury trial.

September 11, 2001—Joint Resolution Act

· Congress passed the Joint Resolution Act giving the President authority: “to use all necessary and appropriate force against the nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on Sept. 11, 2001, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the United States by such nations, organizations or persons.”

· This constitutes specific statutory authorization as defined by the War Powers Act.

Guantanamo Bay
· Since the Act and war against the Taliban, many foreign fighters were captured and placed in Guantanamo Bay—many sought writs of habeas corpus (b/c no formal charges had been filed, and no right to counsel was given)
· The privilege of litigation does not extend to aliens in military custody who have no presence in any territory over which the U.S. is sovereign

· Federal judges now have jx to consider habeas petitions from Guantanamo detainees who argue they are being held unlawfully
· Rasul v. Bush (2004)- The prisoners felt their due process rights were being violated—they wanted to know what they were being charged with and be represented by counsel.  The detainees in Guantanamo Bay have never been afforded access to any tribunal, and have never even been charged with and convicted of wrongdoing—they have been imprisoned for 2 years.  The executive branch said that this is not the courts business; the status of detainees is constitutionally committed to the executive branch—judicial review should not even be available.  The Court said: “We decide, who decides this.”  The judicial branch has a duty to check and balance the executive branch, even during wartime.  But there is a provision in the Constitution that says Congress can take power away from the courts when necessary.
· Scalia’s Dissent

· we are extending jx to aliens beyond the sovereign territory of the U.S.—said that Congress is in session and if they wanted to allow enemy combatants the privilege of using our domestic courts, then they would have done it

Citizen Detainees
· a citizen detainee must receive notice of the factual basis for his classification, and a fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker—this is not determined right when they are captured on the battlefield, but instead when deciding to continue holding those who have been seized
· * A state of war is not a blank check for the President when it comes to the rights fo the Nation’s citizens
· Hamdi v. Rumsfeld- Hamdi was a citizen of the U.S. who was captured fighting the US in an “active combat zone” on foreign soil.  Hamdi sought habeas relief, but the gov. said that his enemy combatant status justified holding him in the U.S.  Congress has authorized the executive branch to use “necessary and appropriate force” b/c the purpose of detention is to make sure the combatant does not go out and take up arms again.  There is no bar the US holding one of its own citizens as an enemy combatant.  The court believes that with indefinite detention, we could be placing Hamdi in detention for the rest of his life if the war on terror continues for a long time.  The Court held that indefinite detention for the purpose of interrogation is not authorized.  The writ of habeas corpus allows the judicial branch to play a necessary role in maintaining this delicate balance of governance, serving as an important judicial check on the Executive’s discretion in the realm of detentions.  Until Congress suspends, this writ, a citizen detained as an enemy combatant is entitled to the habeas process.”
· Scalia’s Dissent:
· we have a special procedure for imprisonment of a citizen accused of wrongdoing by aiding the enemy in wartime—they are traditionally detained until cessation of hostilities and then released
· he says the plan the majority comes up with does not make any sense: allowing in hearsay, the D (instead of the gov.) bears the burden
· whether 9/11 constitutes and invasion is up to Congress to decide, not the courts
· Thomas’s Dissent:

· the Executive branch has the discretion to make decisions regarding national security and foreign relations

· In this situation, due process requires nothing more than a good-faith executive determination—if the Executive branch determines that a detention is necessary to protect the public need, that decision should not be subjected to judicial second-guessing
· Rumsfeld v. Padilla- US citizen was arrested in Chicago airport for plotting to detonate a bomb and declared an “enemy combatant.”  The court found that the President’s commander in chief powers were insufficient to authorize Padilla’s detention.  The USSC reversed saying that he improperly filed his habeas petition in NY and should have brought it where he was incarcerated (BASICALLY A TECHNICALITY)

· The dissent said his detention was unauthorized by Congress
· Hamdan v. Rumsfeld- This case took place a few days after 9/11 where they had just passed the Act to allow “necessary and appropriate force.”  Hamdan was captured in Yemen in November 2001 during hostilities b/t the U.S. and the Taliban.  He was then transported to Guantanamo Bay and a year later charged with conspiracy to commit offenses triable by military commission.  He petitioned for a writ of habeas corpus.  The offense charged (conspiracy) is not triable by law-of-war military commission (not mentioned in either the Geneva or the Hague Convenction, the major the major treaties on the law of war).  Hamdan says all of the procedures are illegal (he may be convicted on evidence he has never seen or heard and hearsay is admissible).  Although Al Qaeda is not a signatory of the Geneva convention, there is a provision that guides conflict between non-signatories.  He should be tried by a “regularly constituted court.”  The Court says he has a right to know the information used to convict him.

C. Congressional Encroachment on the Executive Power

Legislative and Executive Actions

Nondelegation

· this is the notion that Congress cannot excessively delegate its power of law-making to other branches of gov. (esp. the Executive), even if they get really friendly

· the “nondelegation doctrine” does not prevent Congress from seeking assistance, within the proper limits, from the coordinate branches
· Congress can only do this if it gives them some principles to work with
· it does this by setting up the administrative agencies

· Congress must give the agency some guiding principles

· The question becomes whether Congress is giving them enough guidelines, or are the agencies making up their own rules 
· the President alone has the power to speak or listen as a representative of a nation

· Article 1, §1 says that “all legislative powers herein granted shall be vested in a Congress of the U.S., which shall consist of a Senate and a House of Reps.”

· Presentment Clause- The Framers uniformly accepted that all legislation be presented to the President before becoming law.

· INS v. Chadha- the Immigration and Nationality Act authorized the AG to allow an illegal alien to remain in the US if he/she met certain conditions and would suffer extreme hardship if deported and a provision (“one house veto”) of the act allowed either house of Congress to veto the AG’s decision.  This basically allsws Congress to invalidate the decision of the executive branch (without the consent of the president or the other house).  This was unconstitutional, b/c it went around presentment and it violated Separation of Powers.  In this case, Congress delegated power to the AG/Executive branch by the proper procedure; therefore, Congress can only take this away using the proper bicameral procedures.
· Dissent:

· Absent the veto, the agencies receiving delegations of legislative or quasi-legislative power may issue regulations having the force of law without bicameral approval and without the president’s signature
· after the decision in Chadha, the USSC also struck down two-House veto provisions

· regardless, Congress continued to enact legislative veto provisions in a number of statutes

· now that Congress has delegated much of its power to administrative agencies, there is the important question of which congressional checks on the administrators are permissible under the separation of powers scheme

Bicameralism

· Art. 1, §7 was the bicameral requirement

· by providing that no law could take effect without the concurrence of the prescribed majority of the Members of both Houses, the framers reemphasized their belief that legislation should not be enacted unless it has been carefully and fully considered by the Nation’s elected officials

· the division of the Congress into two distinctive bodies assures that the legislative power would be exercised only after opportunity for full study and debate in separate settings

· the President’s veto power, in turn, was limited by the power of two-thirds of both Houses of Congress to overrule a veto by precluding final arbitrary action of one person.

Four specific instances where one House of Congress can act alone:

· 1. the power of the House to initiate impeachments

· 2. the Senate’s power to conduct trials on impeachment

· 3. the Senate’s power over Presidential appointments; AND

· 4. the Senate’s power to ratify treaties

Presentment Clause:

· Art. 1, Sec. 7—Every bill which shall have passed the House of Reps and the Senate, shall before it becomes a law, be presented to the President; if he approves, he shall sign it, but if not he shall return it
Line Item Veto

· The Line Item Veto Act gives the President the power to cancel portions of a duly enacted statute, which involves greater presidential discretion
· But if Congress does not agree with the cancellation, they can enact a “disapproval bill,” making the cancellations null and void

· This requires a majority vote in both Houses

· The president cannot cancel a “disapproval bill” but he can veto it

· The difference b/t the President’s return of a bill under Art. 1, §7 and the President cancellation under a Line Item Veto—the constitutional return takes place before the bill becomes law, and the cancellation takes place after the bill becomes a law

· Also, the cancellation is only of a part of a law, the return is of the entire bill

· The Constitution does not specifically speak on unilateral presidential action that either repeals or amends parts of duly enacted statutes

· Whenever the President cancels an item of new direct spending or a limited tax benefit, he is rejecting the policy judgment made by Congress and relying on his own policy  judgment
· Clinton v. New York- where Clinton exercised his authority under the Line Item Veto Act of 1996.  The Court found that it gives the President too much power and allows him to create different law, one whose text was not voted on by either House of Congress or presented to the President for signature.  Part of law-making is power, and if the Congress wants to give that away to the President, they cannot do it, under the Constitution.

· Dissent:
· the dissent says that the problem is that the Act allows the president to cancel certain parts of duly enacted statutes, but does not violate of separation of powers 

· the President has not repealed or amended anything—he has simply executed a power conferred upon him by Congress, which power is contained in laws that were enacted in compliance with the exclusive method set forth in the Constitution

· his power is limited only to items regarding the budget
D. Congressional Control Over Executive Officers
· an alternative to controlling what the executive does is to control who holds executive positions

· Art. II, Section 2, Clause 2—The Appointments Clause
· provides that the President shall nominate, and with the advice and consent of the Senate, shall appoint ambassadors, judges of the supreme Court, and all other officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the courts of law, or heads of departments
· The main office left out of Congress’ control is the executive branch

· any appointee exercising significant authority pursuant to the laws of the United States is an Officer of the United States, and must, therefore, be appointed in the manner prescribed by the Appointments Clause (by the executive branch)
· Buckley v. Valeo- the Court held it was unconstitutional for Congress to appoint the members of the Federal Elections Committee, which enforces federal campaign laws.  The FEC was given extensive rule-making and adjudicative powers.  The Court held that such executive powers could be exercised only by “Officers of the United States” appointed in accordance with the Appointments Clause—this appointment power lies with the president, not with Congress.
Removal of Executive Officers

· The Appointments Clause is silent as to removal of executive appointees from office—it only mentions the power of impeachment (so the power must be assumed)
· the separated powers of our gov. cannot depend on judicial assessment of whether an officer exercising executive power is on good terms with Congress.  The Framers recognized that, in the long term, structural protections against abuse of power were critical to preserving liberty.
· Bowsher v. Synar- The Court held that Congress cannot reserve the power of removal of an officer who executes the laws, except by impeachment—otherwise it would give Congress control over the execution of the laws—too much power.  
President’s Removal of his cabinet, officers and confidential employees:

· he can remove these at his own will

· at the beginning, the Court allowed executive autonomy in the removal of other employees, but now Congress has a much bigger role in the President’s removal power
· the President has unrestricted power to remove purely executive officers
· Myers v. United States- there was a provision that certain groups of postmasters could not be removed by the President with the consent of the Senate.  The Court held this to be unconstitutional b/c it was an unconstitutional restriction on the President’s control over executive personnel.  The president should be able to select those who were to act for him under his direction in the execution of the laws.
· **this was changed in future opinions

· as to officers who were not purely executive, the power to remove existed “only if Congress may fairly be said to have conferred it”(this differentiates b/t the difference in functions b/t those who are part of the Executive establishment and those whose tasks require absolute freedom form Executive interference)
· Humphrey’s Executor v. United States- this particular agency performed legislative functions, so the Court said Congress could limit the president’s power of removal. The Myers decision (above) only applies to “the unrestrictable power of the President to remove purely executive officers”

· the court changed the Humphrey rule—now congress may limit the President’s right to remove even a purely executive officer, as long as the removal restrictions are not “of such a nature that they impede the President’s ability to perform his constitutional duty
· Morrison v. Olson- The law said that independent counsel would go in and investigate high-ranking officials, and then a special prosecutor was appointed if there were reasonable grounds to warrant further investigation—the special prosecutor could only be removed by the attorney general for “good cause.”  The Court held that this did not violate the Appointments Clause or the limitations of Article II, nor do they impermissibly interfere with the President’s authority under Art. II in violation of the constitutional principle of separation of powers.  The act does not restrict the presidential powers enough to violate separation of powers

· Scalia’s dissent:

· All executive power should be vested in the president, not just some of it
· *the main point of these cases is to make sure that Congress does not interfere with the President’s exercise of the “executive power” and his constitutionally appointed duty to “take care that the laws be faithfully executed” under Article II

Judicial Branch

· Federal judges cannot be removed by either Congress or the president—they shall hold their office during “good behavior”

· The judicial branch can neither be assigned nor allowed “tasks that are more appropriately accomplished by other branches;” 

· executive or administrative duties of a nonjudicial nature may not be imposed on judges holding office under Article III of the Constitution

· TEST: does a particular extrajudicial assignment undermine the integrity of the judicial branch?
VIII. Bill of Rights and Incorporation

· this part focuses on the Constitution’s protections of individual freedoms, and limitations on governmental power

· it examines a constitutional protection of individual rights that are not explicit in the basic document—especially the personal rights of privacy and autonomy
A. The Bill of Rights and the Post-Civil War Amendments: “Fundamental Rights” and the “Incorporation” Dispute
· bill of rights was created to limit the federal government’s power

· nothing in the first eight amendments expressly constrained the states, and the 10th amendment expressly reiterated that the states retained their pre-Constitutional powers
· Amendments did not apply directly the states, so in order to protect the states, we had to incorporate them into the states with the 14th amendment
· 14th amendment—it makes other provisions of the original Bill of Rights apply to the states
· such the protection against uncompensated takings, the freedom of speech, and the right to free exercise of religion
· post civil war amendments signified a major escalation in the national concern with the protection of individual rights form state governmental action—they were created to restrict the powers of the states

The Pre-Civil War Situation
· there were very few explicit references to individual rights against the states in the original Constitution: its major concern was with governmental structures

· but many citizens demanded constitutional protection of individual rights, as well as state rights

· in response, Madison proposed constitutional amendments at the first session of Congress, and they were ratified in 1791
Just Compensation/Takings 
· 5th amendment—cannot take private property for public use without just compensation

· A regulation can be a taking when you take out the possible lucrative use of it
The Purpose and Impact of the Post-Civil War Amendments 

· 13th- 15th amendments- added more protection against state action

· each one has enforcement provisions, authorizing Congress to enforce its provisions through legislation 

· the first reason for them was the Civil War concern with problems with slavery and emancipation
· 13th amendment- gave constitutional sanction to President Lincoln’s wartime Emancipation Proclamation, but it did not end the problems of ex-slaves, their rights were severely limited by the “black codes” of several states
· So Congress passed the Civil Rights Act of 1866, then set up the 14th amendment to sustain the act, using very general terms

· The 13th and 14th amendments did not do enough, b/c Blacks still did not have the right to vote, so they created the 15th amendment 
· NOTE: only the 15th amendment mentions Blacks by name
Slaughterhouse Cases

· The Court upheld a law allowing Louisiana to give a monopoly of New Orleans slaughterhouses to a certain company, saying it did not violate the Due Process Clause.  Butchers complained that this law deprived them of the opportunity to practice their trade, violating the 13th and 14th amendments.  They claimed it was a denial of the privileges and immunities of Louisiana citizens.  States have always been allowed to regulate slaughterhouses.  This law was not motivated by race discrimination.  The state’s defense was that this was just a health and safety regulation and they wanted to take the smelly animals to a place which would not inconvenience the citizens. The court looked mostly at state citizens—their privileges are enforced under the state constitution, saying that the 14th Amendment’s Privileges and Immunities Clause merely forbade state infringement of the rights of national citizenship, not the rights of state citizenship.
· Dissent:
· dissent says the 14th amendment does protect the citizens of the United States against the deprivation of their rights by State legislation

Privileges and Immunities—14th Amendment
· *this case severely limits the Privileges and Immunities Clause of the 14th amendments

· *the majority view was upheld for 125 years, until 1999
· NOTE: there are two privileges and immunities clauses:

· 14th amendment applies to rights as a U.S. citizen
· the privileges and immunities clause speaks only of privileges and immunities of citizens of the U.S.—“No state shall make or enforce any law which shall abridge the privileges and immunities of citizens of the United States.
· These are the privileges and immunities that are fundamental, which belong of right to the citizens of all free gov., which have at all times been enjoyed by citizens of the several states which compose this Union, from the time of their becoming free, independent, and sovereign
· Fundamental Rights- 
· Protection by the gov.
· with the right to acquire and possess property of every kind

· to pursue and obtain happiness and safety, subject, nevertheless, to such restraints as the gov. may prescribe for the general good of the whole

· these are the rights which the state gov. were created to establish and secure
· Art. IV, §2- applies to the states (the citizens of each state shall be entitled to all the privileges and immunities of citizens of the several states)
Constitutional Arguments:

· How could you make a 14th amendment argument?

· This must be a U.S. privilege or immunity—something to do with U.S. citizens (as opposed to state citizenship)

· Denied them the “equal protection of the laws,” and depriving them “of their property without due process of law”
· The courts are applying due process to procedure not to substance

· Ex. make sure you have been read your rights, make sure the hearings are fair

· The restraint by the Louisiana law about the slaughterhouses does not deprive plaintiffs of property under the Due Process clause
· The 14th amendment defines citizenship as anyone born within the U.S. and subject to the U.S. jx (this overturns the Dred Scott decision)—to be a citizen of a state, you must reside there, but to be a U.S. citizen, you just have to be born here
· *the purpose of the 14th amendment was to protect “the newly-made freeman and citizen from the oppressions of those who had formerly exercised unlimited dominion over him” 
· Examples of federal privileges:

· Right to assert any claim against the gov.

· Right to free access of seaports, to the subtreasuries, land offices, and courts of justice in the states

· The care and protection of gov. over his life, liberty and property 

· Right to peaceably assemble
Right to Travel/Re-Locate (Deals with Laws that are Unenumerated)
· there is a constitutional right to travel throughout the United States

· Citizens have a right to travel throughout the U.S. uninhibited by statutes, rules, or regulations which would unreasonably burden that right
· Edwards v. CA- the court invalidated a law (the “Anti-Oakie Law”), making it illegal to bring in any indigent person who is not a resident of CA (this was esp. controversial during the Great Depression).  The judges found this rooted in the Commerce Clause and also suggested it was an “incident of national citizenship protected by the privileges and immunities clause of the 14th amendment against state interference”

· If a state cannot show a compelling governmental interest in restricting the right to travel, then it is unconstitutional (strict scrutiny)
· Shapiro v. Thompson- the Court invalidated a law that would not give welfare benefits to new state residents until they had resided there over a year.  The benefits would go to providing food, shelter and the other necessities of life.

· Dunn v. Blumstein- The Court invalidated Tennessee’s law that you had to live in the state one year before being allowed to vote.  This was subject to strict scrutiny b/c both “voting” and the “right to travel” were fundamental rights.
· Memorial hospital v. Maricopa- The Court found it unconstitutional to require durational laws for medical care.  Medical care, like welfare, was a basic necessity of life.
· Out-of State Tuition Case-The Court upheld a state durational residency requirement for preferential in-state resident tuition rates at state universities
· One-Year Divorce Law- The Court upheld a one-year residence requirement for eligibility to obtain a divorce in state courts
· a citizen of the U.S. can decide to become a citizen of any state of the Union by a bonafide residence therein, with the same rights as other citizens of that State 
· Saenz v. Roe- the court invalidated a law that said new residents in CA could receive only the amount of welfare benefits that they were receiving in their old state.  The Court held that the privileges and immunities clause protects a particular and important aspect of the right to travel—the right of a person who has recently become a citizen of a state to the same privileges enjoyed by longer standing citizens of that state
· NOTE: Saenz was the first case in 125 years to strike down a state law on 14th amendment privileges and immunities grounds
IX. Substantive Due Process
· in its first interpretation of the 14th amendment, in the Slaughter-House Cases, the majority rejected any notion of substantive due process

· but the dissenters’ plea for the protection of fundamental values, in that case, prevailed by the end of the 19th century

A. The Lochner Era: Judicial Intervention and Economic Regulation
· the right to make a contract in relation to his business is part of the liberty of the individual protected by the 14th amendment—this statute interferes with the right of contract between the employer and employees
· Lochner v. New York- the Court strikes down NY’s maximum hours for bakers.  The decision symbolizes the rise of substantive due process as a protection of economic and property rights. There are limits to police power in the states, otherwise the states would have unlimited power and would be able to justify any piece of legislation by saying it was enacted to conserve the morals, health or safety of the people.  This is not a health and safety regulation, but a labor law.  (There is no reason that this law is necessary or appropriate as a health law to safeguard the public health or the health of the individual).  This law infringed on bakers rights to contract for labor, a liberty interest.  If the liberty we were infringing on could be considered a fundamental right then we would look more closely at it, but not here.  Liberty interests must be preserved—giving some substantive content to the due process clause, which had traditionally been only procedural –this case was very controversial b/c it represented the “hands off” approach to the economy (laissez faire).
· Balancing Test:
· **this case is sooooo important and still referred to today

TEST FOR ECONOMIC SUBSTANTIVE DUE PROCESS 
· 1. Does the state action have a legitimate governmental objective?

· 2. Is there a rational relation between the means chosen and the state objective?
· Otherwise, the Court will assume that the legislature has acted in a completely arbitrary and irrational way
· *if No, the state action violates one personal liberties
B. Constitutional Safeguards of Economic Rights: The Takings Clause
· 5th amendment—Private property shall not be taken for public use without just compensation

· economic substantive rights- The area where the level of scrutiny is far less than areas of non-economic due process

The “Public Use” Requirement

· The concept of public welfare is a broad one—the legislature has the power to decide the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled
· Berman v. Parker- A law authorizing the taking of private property to sell to redevelopers for the purpose of redeveloping dilapidated urban areas.  The Court said this is fine, as long as the people receive just compensation.  The people here, through their elected representatives, decided that they should just level it for a public use.  Let the public decide if it’s for a public use.  In housing, there is a different situation.
· when the legislature’s purpose is legitimate and its means are not irrational, the federal court must uphold it
· Where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the Court has never held a compensated taking to be proscribed by the Public Use Clause
· Hawaii Housing Authority v. Midkiff- Almost all of the private land was owned by a small numbers of developers, leaving little to be bought by other land owners, so they wanted to redistribute—this was found to be constitutional.  The Court found the state’s purpose of eliminating the social and economic evils of a land oligopoly qualified as a valid public use.  As long as it is rationally based, they don’t have a say in it.
· the state may not take the property of A for the sole purpose of transferring it to another private party B, even though A is paid just compensation
· a state may transfer property from one private party to another if future “use by the public” is the purpose of the taking
· Kelo v. City of New London- the state implemented a development plan to create over 1,000 jobs, increase revenues and revitalize an economically distressed city, including its downtown and waterfront areas.  The city bought some land from willing sellers, but had to take some from unwilling sellers.  The Court upheld these takings.  The Constitution uses the words “public use”, but is has been expanded to mean “public purpose.”  Because the plan unquestionably serves a public purpose, the takings challenged here satisfy the public use requirement of the 5th amendment. 
· *If there was something that might raise a suspicion that there was a private purpose, then we might scrutinize this more carefully

· Justice Thomas dissents: the standard is “public use,” not general welfare
Regulatory Takings

· “while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking”
· One main factor is the diminution in value—when it reaches a certain magnitude, there must be compensation—It depends on the facts of each case 
· The Court must also look at the reasonable expectation of the party
· Pennsylvania Coal v. Mahon- The homeowner wanted to prevent Penn. Coal from mining under his property, b/c there was a statute that said the mining companies could not mine, but owner only had surface rights, not rights to the soil.  The court does not want the homeowner to get greater rights than he bought.  The Court decided that the statute was a taking b/c it prevented the mining companies from mining coal, therefore the mining company deserved compensation. This focused on the reasonable expectation of the mining company—they could only claim rights to the soil.
· where the public interest is involved, preferment of that interest over the property interest of the individual, to the extent even of its destruction, is one of the distinguishing characteristics of every exercise of the police power which affects property
· Miller v. Schoene- a VA law provided for the destruction of all cedar trees that might have a plant disease and were growing near apple orchards.  The gov. only paid for cutting down the trees, not the resulting loss in value of the land.  The Court upheld the law, saying that the only way to protect the apple orchards and control the disease is to have them cut down.  The value of the cedar trees is small compared to the apples (millions of dollars are invested in the apples)
· No taking has occurred if there are still reasonably economically viable uses for the land

· Penn Central Transportation Co. v. NYC- there was a law that designated Grand Central Station as a landmark, and the law said that landmark’s had to be kept in good repair and had to check with the city before making exterior altercations.  The owner was not allowed to build a multistory office building b/c it would impair its aesthetic quality of the landmark—this was not seen as a “taking.”  
· when the gov. authorizes a permanent physical  occupation, even if a “minor one,” of an owner’s property, there is a “taking” without regard to the public interests that gov. action may serve

· Loretto v. Teleprompter Manhattan CATV Corp.- this was where the cable wire box was installed.  No balancing test was used at all.  Marshall distinguishes it b/c it is a private third party—a money making company
A Per Se Rule for Regulations denying “all economically beneficial use”
· When a regulation that declares “off limits” all economically productive or beneficial uses of land goes beyond what the relevant background principles would dictate, compensation must be paid to sustain it
· Lucas v. South Carolina Coastal Council- Lucas bought two plots of land to build single family homes, then the Beachfront Management Act barred him from building any permanent habitable structures on his two parcels.  The Court created a per se rule of invalidity for “confiscatory regulations,” regulations that prohibit all economically beneficial use of land.

· Exception: the only time the owner will not receive compensation is if the gov. has inquired into the nature of the owner’s estate and the interests taken were not part of his title to begin with—where the owner has knowledge that the interest was not his 

Two Areas that are Compensable, Regardless of the Facts:
· 1. a regulation that cause the property owner to suffer physical invasion, no matter how minute the intrusion (Loretto)
· 2. where the regulation denies all economically beneficial or productive use of the land (Lucas)
Factors to Decide “Total Taking”:

· Degree of harm to public lands and resources, or adjacent private property, imposed by the claimant’s proposed activities; 

· The social value of the claimant’s activities and their suitability to the locality in question; and

· The relative ease with which the alleged harm can be avoided through measures taken by the claimant and the gov. (or adjacent property owners)

When does the government not have to pay?

· When it is a restriction on a harmful use of the land that fall short of a taking
Regulatory Takings and the Timing of Government Action

· Even when the state abandons its regulation, it still has to pay for the temporary taking, if it  denied owner all use of his land
· First English Evangelical Lutheran Church v. Los Angeles County- the Court found that merely invalidating the regulation that restricted the property was an insufficient remedy when the regulation was burdensome enough to constitute a taking, and they should be compensated for the temporary taking.
· a temporary moratorium is not a per se taking—this would be decided on a case-by-case basis, based on individual facts
· Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency- the Court held that a temporary development ban, which stopped people from building during the process of devising a land use plan, would have to be evaluated case-by-case under the Penn Central test, rather than treated categorically as a taking under the per se rule of Lucas. The court found there was no taking.  The difference b/t this case and Lucas, was that Lucas was a permanent deprivation of the owner’s use of the area—this is only temporary.
· Dissent:
· the moratorium lasted six years (not temporary enough), so it was a taking

· the Court should have applied Lucas
· To not require compensation, the regulation has to substantially advance a legitimate state interest, and there must be a nexus between the ends sought and the means chosen

· Nollan v. California Coastal Commission- the Court found a condition on a beachfront building permit constituted a compensable taking.  They would only allow the Nollan’s to build a bigger house on the beach if the public could walk across their property to get to the beach, claiming that the larger house would block the view of the public driving by.  The Court found no nexus between the people’s views and their access to the beach.  If CA wants an easement across their, house they must pay for it
· The gov. may not require a person to give up a constitutional right (the right to receive just compensation when property is taken for a public use) in exchange for a discretionary benefit conferred by the gov. where the property sought has little or no relationship to the benefit

· The city must show that the required dedication is related both in nature and extent to the impact of the proposed development

· Dolan v. City of Tigard- Dolan could only get a permit to increase her plumbing and electric supply store if she would dedicate part of her property for flood control and traffic.  She had to dedicate a 15 foot strip for a bike path/pedestrian walkway.  The condition is not related the to proposal by Dolan, so the Court found it unconstitutional
· Dissent:

· the public interest must outweigh the private interest by the homeowner 

· classic balancing here between public and private interests
TEST FOR GOVERNMENTAL REGULATIONS ON LAND: (Nollan and Dolan)
· 1. Was there an “essential nexus” b/t the legitimate state interests and the permit condition exacted by the city? (is the condition they are imposing tied to the legitimate state interest)
· Nexus b/t the ends sought and the means chosen
· 2. Did the degree of the exactions demanded by the city’s permit conditions bear the required relationship to the projected impact of petitioner’s proposed development? 
· Must be related in both nature and extent
C. Constitutional Safeguards of Economic Rights: The Contracts Clause
· Contracts clause- (Art. I, §10)—provides that “No state shall pass any law impairing the obligation of contracts.”
· Applies to the states, not to the federal government

· The Courts defer a lot to the legislature and again balance the interests of the general public and the interest of the private parties

· the major purpose of the contracts clause was to restrain state laws affecting private contracts—aimed mainly at debtor relief laws

· neither the “contracts” clause nor the “due process” clause can override the power of the State to establish all regulations that are reasonably necessary to secure the health, safety, good order, comfort, or general welfare of the community—this power cannot be abdicated nor bargained away, and is inalienable even by express grant; and that all contract and property rights are held subject to its fair exercise

· Parties, by entering into contracts, cannot estop the legislature from enacting laws intended for the public good

· The Courts defer a lot to the legislature and again balance the interests of the general public and the private parties
· Home Building & Loan Association v. Blaisdell- the Minnesota Mortgage Moratorium law of 1933 allowed local courts to extend the period of redemption from foreclosure sales as long as they saw fit, but not past May 1, 1935 (this was during the Depression and a lot of people were in need). The Court upheld the act, saying it does not violate the Contracts Clause.  If state power exists to give temporary relief from the enforcement of contracts in the presence of disasters, that power cannot be said to be nonexistent when the urgent public need demanding such relief is produced by economic causes. The conditions upon which the period of redemption is extended do not seem unreasonable, and it did not affect the mortgage companies in a severe way.
· a law impairing a state obligation must be “reasonable and necessary to serve an important public purpose” in order to survive the contracts clause 

· United States Trust Co. v. New Jersey- This suit was directed against the 1974 repeal of a covenant made by NY and NJ that limited the ability of the Port Authority of both states to subsidize rail passenger transportation from revenues and reserves.  The Port Authority’s activities were funded by bonds sold to the public.  The Court said that the repeal definitely had the effect of impairing a contractual obligation and the state did not pass the “reasonable and necessary” standard.  The Court did not find that the importance of mass transportation, energy conservation and environmental protection to the public benefit outweighed the harm to bondholders from the repeal of the covenant
· Energy Reserves Group v. Kansas Power & Light Co.- ERG sold natural gas to KPL.  There was a fixed price, but the selling price could be raised if there was any governmentally fixed price that exceeded the contract price after the price was raised, Kansas passed a law prohibiting ERG from raising the price, which went against the contract provision.  The court said it did not violate contract clause b/c ERG knew that it was subject to both state and federal regulation of prices, so it was not a substantial impairment, which is required to trigger the contracts clause 
TEST FOR CONTRACTS CLAUSE ANALYSIS (where law would be invalid):

· 1. Has the state law substantially impaired the contractual rights?

· 2. If YES, then ask: Was there a legitimate and significant public purpose for the state’s regulation?

· is it something that is invoked with some serious public purpose (to deal with some general social or economic problem)

· 3. If YES: Are the means chosen (the adjustments to the rights and responsibilities of the contracting parties) reasonable and related to the public purpose (which would justify the legislation)?
· *there is now less deference to state’s interest, b/c they are one of the contracting party
D. The Revival of Substantive Due Process for Noneconomic Liberties: Reproduction, Family, Sex, Death

· Fundamental Rights- Principles of justice so rooted in the tradition and conscience of our people, as to be seen as fundamental
Antecedents

· Liberty- the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men”

· Meyer v. Nebraska- where the Court struck down a Nebraska law which prohibited the teaching of foreign language to young children.  The Court found that this law interfered with the calling of modern language teachers, with the opportunities of pupils to acquire knowledge, and with the power of parents to control the education of their children.  We are dealing with parents, students and teachers rights.

· Parents have a liberty interest is choosing how to raise their own children.
· Pierce v. Society of Sisters- the Court said that Oregon law could not require that children attend public school b/c the law interfered with the liberty of parents to direct the upbringing and education of children under their control.  The state does not have the power to force them to learn from public school teachers only.
· marriage and procreation rights are fundamental to the very existence and survival of the race
· Skinner v. Oklahoma- the Court invalidated a law requiring sterilization after a third conviction for a crime of moral turpitude.  This was based on the equal protections clause. This law discriminates against certain groups or types of individuals in violation of the constitutional guarantee of just and equal laws 

Strict Scrutiny

· if rights are fundamental, they require a higher standard of review: strict scrutiny
· 1. The state must show a compelling governmental interest for the law
· 2. the means chosen must be necessary; and 
· 3. there cannot be any less restrictive alternative means
Contraception
· the marital relationship falls within a zone of privacy which cannot be regulated by the state

· Griswold v. Connecticut- The Court invalidated a law that you would be fined or jailed if you used any means of contraception, or helped anyone obtain contraception.  The Court says this case concerns a relationship lying within the zone of privacy created by several fundamental constitutional guarantees.  The cases suggest that specific guarantees in the Bill of Rights have penumbras (uncertain areas), formed by emanations from those guarantees that help give them life and substance—various guarantees create zones of privacy.  Marriage is a sacred and private right that the state cannot interfere with.
· Goldberg Concurrence: He agrees with the right to marital privacy (it is fundamental and basic).  The 9th amendment shows that the Framers believed there were additional fundamental rights that are protected from governmental infringement.  The 9th amendment says while there are enumerated rights, those are not intended to deny other rights retained by the people.  The “liberty” protected by the 5th and 14th amendments is not restricted to rights specifically mentioned in the first eight amendments.  There are other ways to accomplish the state interest in preserving fidelity can be done in a different way, without invading protected freedoms
· Harlan concurs:  He says you don’t need to look any further than the Due Process.  “The state is asserting the right to enforce its moral judgment by intruding upon the most intimate details of the marital relationship with the full power of the criminal law.”  The home derives its preeminence as the seat of family life.  There is nothing more private in family life than a husband and wife’s marital relations.  He draws a distinction b/t other acts in the home (incest, homosexuality), but says the marital concept is the main point; these activities are not within that.
· Dissent:  they think this is law-making.  While he may dislike the law, it is not un-constitutional—he distinguishes b/t the wisdom and constitutionality.  There is no “right to privacy” in the Constitution.  The court cannot just use their veto power, based on what individual justices may think.  Procedural due process is all that is required, and that has been satisfied.  It is not the court’s job, the only unelected branch, to decide the people’s rights—that is the legislature’s job.
Penumbras, Liberty and Privacy

· The court has recognized that the Bill of Rights contains penumbras (areas of uncertainty) of implied rights, including the right to privacy.

· The right to privacy extends past the married couple—it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as to the decision whether to bear or beget a child 
· Eisenstadt v. Baird- the Court overturned a conviction under a law banning the distribution of contraceptives to an unmarried person.  The Court extended the ruling in Griswold saying, the married couple is not an independent entity with a mind and heart of its own, but an association of two individuals, each with a separate intellectual and emotional make-up. 
 Abortion

· although the right to privacy is not in the Constitution, the Court has found that a right to personal privacy does exist under the Constitution in the 1st, 3rd,  4th, 5th, 9th and 14th amendments  (concept of liberty found in the 14th amendment)
· Roe v. Wade- the Court held a TX abortion law unconstitutional under the 9th amendment.  The Court found that the right to privacy extends to some activities relating to marriage, contraception, family relationships, and child rearing and education.  The main argument was that the laws against abortion improperly invade a woman’s liberty right.  The Court held that this privacy right is not absolute, the state can assert important interests in safeguarding health, maintaining medical standards, and in protecting potential life (ex. late term abortions). This right can be limited by two compelling state interests. 
· Dissent:  They say that the court is making up a new constitutional right for pregnant mothers and the three stages that the court created is law-making.

· Trimester Approach (there are two points during the gestation period where a compelling state interest arises and can intervene in the personal right):
· 1. The state has a compelling interest in preserving and protecting the health of the pregnant mother (this point is after the first trimester)
· after the end of the first trimester, in deference to the mother and her health, there can be regulations during the second trimester
· 2. It also has a compelling interest in protecting “the potentiality of human life” (this compelling point is at viability).  

· at the end of the second trimester, in deference to the state, then there can be restrictions by the state during the third trimester

· the state can regulate, or even prohibit, abortion in the third trimester, except when necessary to maintain the health of the mother.
· *once we find something to be a fundamental right, it does not mean it cannot be restricted

Roe v. Wade and the Constitutional Values:

The Protected Privacy Interest:

· Roe roots the “privacy interest” in the 14th amendment’s due process clause

· Justice Blackmun finds the right of privacy “broad enough to encompass a woman’s decision whether or not to terminate her pregnancy”

Balancing the State Interest

· the Court finds that a woman’s prima facie right to abort her pregnancy can be defeated only by two compelling state interests

· 1. protecting the woman’s health; AND

· 2. protecting the potentiality of human life

· There is wide disagreement in medicine, philosophy and law about when life begins (viability)
Parental Consent 

· the State cannot delegate authority to prevent abortion during the first trimester, since the woman is the directly and immediately affected by the abortion
Four Cases Where Court Strikes Down Restrictive Laws:

· Planned Parenthood of Central Missouri v. Danforth- the Court struck down a state law requiring consent of the spouse.  It required written consent of the husband for an abortion in the first 12 weeks.  They also struck down a provision requiring parental consent

· Belotti v. Baird—the Court struck down a law that said an unmarried minor had to obtain the consent of both parents 
· HL v. Matheson: 3 reasons for allowing parental notification before they performed the abortion:
· 1. No veto power

· 2. Promotes family integrity

· 3. Protects both the fetus and the young woman by including her ability to make an informed decision b/c it provides the opportunity for parental advice and medical advice in front of the parents (maybe there are some facts that the doctor needs to know that only the parents know)
· Hodgson v. Minnesota—struck down a requirement that both parents of any minor, be notified 48 hours in advance of an abortion

· but found a parental notice requirement was permissible provided that a proper judicial bypass procedure was available 
Two Cases that Upheld Restrictive Laws:
· Ohio v. Akron- the court upheld a one-parent notification requirement accompanied a judicial bypass procedure.
· Planned Parenthood of Kansas City v. Ashcroft—The Court upheld the requirement of parental consent or a judicial alternative.  The State must provide an alternative procedure whereby a pregnant minor may demonstrate that she is sufficiently mature to make the abortion decision herself, OR, despite her immaturity, an abortion would be in her best interests.
Regulations:

· The Court struck down a requirement that abortions after the first trimester had to be performed in a hospital instead of an outpatient facility

· It is a significant obstacle in the way of women seeking an abortion
· Invalidated a provision mandating a set of detailed guidelines (development of the fetus, the date of possible viability, and the complications that might result from an abortion)

· A lot of the information was not designed to inform the woman’s consent, but to persuade her not to go through with it

· Invalidated a law requiring a 24 hour waiting period after the woman signed a consent form

· Court said it increased the cost of an abortion by requiring two trip to the facility

· **all of these would “chill” the freedom to have an abortion

Federal Funding for Abortion
· There is a difference b/t direct state interference with a protected activity and state encouragement of an alternative activity
· Maher v. Roe- The Court sustained a law that allowed Medicaid benefits for childbirth but not for medically unnecessary abortions.  The Court found it did not interfere with the fundamental right recognized in Roe.  The right granted in Roe was not the right to allocate public funds for an abortion.  There cannot be any restrictions on access to abortions.
· Dissent: says the distinction in state funding coerces “indigent pregnant women to bear children they would not otherwise choose to have,” which unconstitutionally impinges on their right to privacy.
· just b/c gov. may not prohibit the use of contraceptives, or prevent parents from sending their children to private school, that does not mean that gov. has a constitutional duty to ensure that all persons have the financial resources to obtain contraceptives or send their children to private schools
· Harris v. McRae- The Court upheld federal funding limitations, which barred payments even for medically necessary abortions (except for rape, incest, or where mother’s life was in danger).  The Court said a woman’s freedom of choice has no entitlement to financial resources.
· The gov. had no constitutional duty to subsidize an activity merely b/c the activity is constitutionally protected and can choose to fund childbirth over abortion
· Rust v. Sullivan- the Court allowed a restriction on abortion counseling by any project receiving federal family funds
· Dissent: it puts obstacles in the way of the woman.  The purpose and the result of the regulations is to deny women the ability to voluntarily decide their procreative destiny.  The Gov. will have obliterated the freedom to choose as surely as if it had abandoned abortions outright
Alternative to the Trimester Approach
· any state regulation, that has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus, is invalid b/c it imposes an “undue burden” on her rights
· Planned Parenthood of Southeastern Pa. v. Casey- the Court rejects the trimester approach, b/c they don’t think it is part of the essential holding in Roe.  The Court holds that the undue burden standard is the appropriate means of reconciling the state interest with the woman’s constitutionally protected liberty.  A law designed to further the state’s interest in fetal life which imposes an undue burden on the woman’s decision before fetal viability is unconstitutional.  This decision reaffirms the essential holding in Roe.  The woman’s right to terminate her pregnancy comes from the word “liberty” in the Due Process clause—it is a promise of the Constitution that there is a realm of personal liberty which the gov. may not enter.  The Constitution places limits on a State’s right to interfere with a person’ most basic decisions about family and parenthood, as well as bodily integrity.  Roe’s central holding was that viability marks the earliest  point at which the state’s interest in fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic abortions
· Three Main Judges: O’Connor, Souter and Kennedy

· O’Connor discusses the “collision course”- saying that the issue b/t second and third trimester is viability.  After the first trimester, the issue is the mother’s health.  The “collision course” means that these two are getting so close together that the middle section is collapsing and barely exists anymore. 
· Steven’s Concurrence: decisional autonomy must limit the state’s power to inject into a woman’s most personal deliberations its own views of what is best.  He does not believe that it is constitutional for a state to provide a woman with materials that are meant to persuade her against an abortion.  The waiting period undermines woman’s decision making abilities.

· Blackmun’s Concurrence: he does not agree with the new “undue burden” standard.

· Dissent: Rehnquist, Scalia, Thomas, & White- they don’t think there is any reason not to overrule Roe.  They disagree with the “undue burden” standard.  They say abortion is not a fundamental right, and therefore is not subject to strict scrutiny. They say the Court should use a “rational basis” test, so the state just has to show that the law is rationally related to a legitimate gov. purpose.
· What state statutes are valid:
· Statute’s definition of the informed consent requirement

· Informed consent requirements (24 hour waiting period, nature of the procedure and gestational period of the child) 

· Upheld the one parental consent, provided there was judicial bypass available to the girl

· *the state is permitted to enact persuasive measures which favor childbirth over abortion

· Health reports on abortion patients (with name remaining confidential)
· Invalid Statutes:

· Spousal consent (mostly b/c of its effect on DV victims)

· Women do not lose their constitutionally protected liberty when they marry

Implications of Casey

· The Casey Court reaffirmed the substantive force of the liberty protected by the Due Process Clause.  The decision confirmed that our laws and tradition affords constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing and education involving the most intimate and personal choices a person may make in a lifetime—choices central to personal dignity and autonomy.

· any law with the purpose or effect of having a substantial burden on the fundamental right is invalid

· Mazurek v. Armstrong- the court upheld a state law allowing only licensed physicians (as opposed to their assistants) perform abortions, saying it did not impose an “undue burden”
· Where a substantial medical authority supports the proposition that banning a particular abortion procedure could endanger women’s health, Casey requires the statute to include a health exception when the procedure is “necessary, in appropriate medical judgment, for the preservation of the life or health of the mother”
· Stenberg v. Carhart- the Court struck down a Nebraska law that banned so-called “partial birth abortions” without providing for an exception to preserve the mother’s health.

· Dissent- says states have a right to define their interests in the abortion debate

Family Relationships
· three potential centers of family context: the parents, the child and the state

· the state regulates marriage and divorce by setting forth the rules for entry and dissolution

Marriage Rights: (3 cases)

· Under our Constitution, the freedom to marry, or not marry, a person of another race resides with the individual and cannot be infringed by the state
· Loving v. Virginia- the Court struck down a law banning interracial marriages, saying it violated the Equal Protection Clause.  The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.  Marriage is one of the basic civil rights of man, fundamental to our very existence and survival.  [This case has come up a lot in the same sex marriage].
· The Griswold line of decisions, has established that the right to marry is part of the fundamental right of privacy implicit in the Due Process Clause
· Zablocki v. Redhail- The court invalidated a law that said that anyone who had a child that he was paying child support for, could not be married until the court approved it, to make sure that the payments were taken care of and make sure that the child would not become wards of the state.  It would not make sense to recognize a right of privacy in other matters of family life, but not in regards to the decision to enter into the relationship that is the foundation of the family in our society.  The justices found the state purpose to be legitimate (safeguarding the welfare of out-of-custody child, making sure they did not become wards of the state), but the means impinged on personal rights.  The Court suggests that there may be other ways to get the children the support that they need.  
· Turner v. Safley- the Court struck down a prison regulation that restricted a prison inmate’s right to marry.  They were not allowed to marry unless there was a compelling reason, such as pregnancy or birth of a child. 
Family Living Arrangements:
· when the gov. intrudes on choices concerning family living arrangements, the Court must look at the importance of the gov. interests advanced and the extent to which they are served by the challenged regulations
· Moore v. East Cleveland- the Court invalidated a zoning ordinance saying that you could only occupy a dwelling if you were members of a “single family,” defined as a few categories of related individuals.  The definition of a nuclear family did not include a grandmother who lived with two grandsons who were cousins instead of brothers. The Court found households with extended family are equally deserving of constitutional recognition.  The interests of the gov. did not outweigh the rights of the family.
· Belle Terre v. Boraas- the Court (Justice Douglas) sustained a zoning restriction excluding unrelated groups from a village, saying that there were no privacy rights involved it this law. This could exclude unmarried couples, step families, elder care facilities.  The Court used a rationale basis scrutiny (this made the difference).
· Marshall Dissent- said that it is a personal consideration to decide who to live with and sometimes one’s intellectual and emotional needs are met better by living with family, friends, or professional associates, etc.  They said this choice falls under the right of privacy protected by the constitution.  He said strict scrutiny should have been used.
· under the Due Process Clause, the state does not have a right to infringe on the fundamental rights of parents to make childrearing decisions simply because a state judge believes a “better” decision could be made
· Troxel v. Granville- the Court decided that a state court decision granting the grandparents visitation rights, over the objections of the parent—a “fit, custodial” mother—had violated the mother’s substantive due process rights.  The Court had to balance the child’s rights with the mother’s—the child has a fundamental right to have this family relationship, but on the other hand maybe parental rights ought to prevail here.  The Due Process Clause of the 14th amendment protects the fundamental rights of parents to make decisions concerning the care, custody, and control of their children—as long as the parent is fit, there is no reason for the state to jump in.
Tradition

· “While tradition offers guidance, due process is not merely a mandate for the perpetuation of tradition with all its fortuitous historical attributes, but rather calls for a functional approach extending the scope of a traditional right beyond its historical contours” (p. 597)

· We shouldn’t be bound by what the framers thought—the Constitution is a flexible instrument on purpose

· the claimant’s liberty interest not only had to be fundamental, but had to be an interest traditionally protected by our society
· Michael H. v. Gerald D- CA has a law that presumes that a child born to the mother is legitimately a child of the marriage.  Even though blood tests proved another man was the father of the couple’s son, the Court upheld the CA decision, which rejected his claim and denied him visitation.  Scalia said his constitutional rights were not violated b/c tradition protects the marital family.

· Dissent: in a community such as ours, “liberty” must include the freedom not to conform—the majority decision quashes this by requiring specific approval from history before protecting anything in the name of liberty.  They say this is a ridiculous tradition, and we live in a society when illegitimacy is not so stigmatized—we have grown from that tradition

Sexuality 
· Sodomy is not a fundamental right 
· Bowers v. Hardwick- the Court sustained a GA law that made sodomy illegal.  The Court worried about the danger of discussing new fundamental rights, such as the fundamental right to sodomy.  Even though this involves private conduct in the home in the bedroom, there is a time when these private activities should be regulated (drug abuse, incest, and adultery) (Here, the statute prohibited the conduct itself, regardless of whether the participants were of the same sex)
· Dissent takes the view that morality alone is not a sufficient basis
· **THIS CASE IS OVERRULED BY LAWRENCE 
Lawrence Case Analysis (How to Analyze Substantive Due Process Cases)

· liberty protects us from gov. intrusions into a dwelling or other private places—the state is not omnipresent in the home—liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct
· Lawrence v. Texas- the Court declared a Texas statute unconstitutional, which makes engaging in homosexual acts a crime.  The cops found two men engaging in consensual anal sex a crime.  Past case law shows an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.  Adults may choose to enter upon the homosexual relationship in the confines of their homes and their private lives and still retain their dignity as free persons—the liberty in the Constitution allows homosexual persons the right to make this choice. Homosexuals should enjoy these same privileges set forth in Casey.  BOWERS IS OVERRULED.
· O’Connor’s concurrence- based on the equal protection clause –the law makes homosexuals unequal in the eyes of the law.  She also says that moral disapproval is an interest that is insufficient to satisfy rational basis review  under the Equal Protection Clause
· Dissent- talks about slippery slope.  Justice Scalia says, there will be a “massive destruction of the social order,” meaning that allowing this will lead to other evils (bigamy, same-sex, marriage, adult incest, prostitution, masturbation, adultery, fornication, bestiality, and obscenities)
· He also says that there is no right to “liberty” under the Due Process Clause. The 14th Amendment allows states to deprive their citizens of liberty, as long as the Due Process of law is provided. Our opinions applying the doctrine known as “substantive due process” hold that the Due Process Clause prohibits States from infringing fundamental liberty interest, unless “the infringement is narrowly tailored to serve a compelling state interest.”  We have held that only fundamental rights qualify for strict scrutiny—rights deeply rooted in this Nation’s history and tradition.  All other liberty interests may be abridged or abrogated pursuant to a validly enacted state law if that law is rationally related to a legitimate state interest.
· Justice Thomas notes that “as a legislator I would vote against this silly law, but it is not unconstitutional”—it is not the Court’s task to decide its wisdom.  He says that there is no right to privacy
· Due Process Liberty Analysis

· You could make an argument for either substantive due process (has nothing to do with the procedure of the law).  Always lay the foundation (mention 14th amendment and liberty—privacy can be mentioned which is seen in the 1st, 4th, 5th 9th and 14th amendments)
· The Court Started with Case Law Regarding Individual Liberty Rights:
· Griswold is the starting point for cases like this, b/c in that case the court invalidated a law prohibiting contraceptives in the home-protected interest was the right to privacy in the marital bedroom
· Eisenstadt- Next, it was determined that this right extended beyond married adults
· Bowers was about a law against sodomy (regardless of whether the people were gay or straight)—there the court sustained the law
· The Court distinguished Bower, saying that the laws involved in Bowers did nothing more than prohibit a particular sexual act.  In this case, the laws involve the most private human conduct, sexual behavior, and in the most private of places, the home
· Then the Court analyzed the way other countries deal with laws like this.
· Other countries have recognized the right of homosexuals to engage in these activities
· Looking to other states was extremely controversial
· After laying the foundation and deciding whether it is a fundamental right, you have to decide the level of scrutiny
· Here the Court says there is not even a legitimate state interest
· There is no legitimate state interest which can justify its intrusion into the personal and private life of the individual
· NOTE: We can have liberty interests, which are not necessarily fundamental rights
· Here the court did not say whether or not it was a fundamental right
Gay Marriage

· The Court struck down Massachusetts’ law banning gay marriage, on both Due Process and equal protection.  The state argued that the purpose of the law was to promote procreation.  The used the rational basis test, and determined that there is no rationale relationship b/t the marriage statute and that goal

Gay Adoption
· Florida is the only state left that bans gay adoption.  The Court upheld the law saying that the state could have been motivated by a rational interest in “placing adoptive children in homes that will provide them with optimal developmental conditions”

Death

· There is a right to decline/discontinue artificial life-sustaining procedures

· Cruzan v. Director, Missouri Dept. of Health- The Court upheld a Missouri state law that required “clear and convincing evidence” of the patient’s wishes before allowing a patient’s family to disconnect artificial life support.  The court considered the question of “the right to die.”  This is analyzed under a liberty interest.  In this case she was in a persistent vegetative state, and was being artificially fed and hydrated.  No chance of recovery, so her parents wanted to take her off the feeding tubes.  The USSC applied a balancing test of her liberty interests against the relevant state interests.  The choice to live or die is very important and very final, so Missouri has the right to impose evidentiary safeguards to protect this choice
· Dissent- says that the purpose here is to make the most accurate decision of what she would have wanted.  They said she could be allowed to choose to die with dignity.

· There is no fundamental right to suicide or assisted suicide 
· Washington v. Glucksberg- the Court upheld a WA law that prohibits “causing” or “aiding a suicide, saying that it does not offend the 14th Amendment.  Looking to tradition, almost all states have a ban on assisted suicide, which stems from a commitment to protect and preserve all human life.  The Court says that not all personal decisions are protected under the 14th amendment.  This is not a fundamental right, so they use the rational basis test.  Some of the state interests are: protecting human life, integrity of medical profession, slippery slope (involuntary euthanasia), protecting the vulnerable from abuse and neglect Justice Rehnquist finds that the state interests are legitimate and the means (the ban on assisted suicide) are rationally related to a legitimate government interest.
How to Analyze Substantive Due Process Cases:
· 1. Decide whether the interest is traditionally seen as a fundamental right.
· 2. If yes, is it being denied completely (ban), or just infringed on (regulation)?
· 3. If it is a mere regulation, then go to rational basis test:

· Rationale Basis (Two Elements):
· 1. Legitimate State Objective- the gov. must be pursuing a legitimate governmental objective 

· This is very broad—practically any type of “health, safety, or general welfare goal” will be found “legitimate”

· 2. Rational Relation- the law has to be rationally related to the state objective  

· This is also easy to satisfy—only if the gov. has acted in a completely arbitrary and irrational way will this rational link between means and end not be found.

· *here, the person contesting the law has the burden of proving that the action is unconstitutional 

· *under this standard of review, the gov. action will almost always be upheld
· 4. if the undue burden on the fundamental right is so severe that it presents an obstacle to that right (basically becoming a denial of that right), the Courts must use strict scrutiny:
· Strict Scrutiny (Two Elements):
· ​1. Compelling Objective- the objective being pursued by the gov. must be compelling 
· 2. Necessary Means- the means chosen by the gov. must be necessary to achieve that compelling end (it is not enough that there’s a rational relation between the ends and the means)

· The means chosen must be narrowly tailored to serve a compelling state interest--There cannot be any less restrictive means that would accomplish the gov.’s objective just as well (no alternatives)

· *here the gov. has the burden to prove that its action is constitutional

· *under this standard of review, the gov. action will almost always be struck down

X. The Scope of “Liberty” and “Property”: Procedural Due Process and the Right to a Hearing

· The state has to abide by certain fair procedures when it deprives a citizen of life, liberty or property

· moreover, in delineating “liberty” (and, even more often, “property”) in the procedural due process context, the Court has repeatedly drawn on state law or federal legislation as a confining principle
A. The Procedural Due Process Revolution of the Early 1970s
· procedural due process requires an initial predetermination of whether there was any “liberty” or “property” involved that warranted procedural due process concerns 

· many interests previously thought to be “privileges” are now considered “rights”
· Goldberg v. Kelly-  the Court found that Due Process requires that welfare recipients get an evidentiary hearing before their rights are terminated.  Even though there is no constitutional right to the benefits, the claim to the benefits triggers procedural due process protection.  They draw a distinction b/t entitlements and gratuities (something that is a right not a privilege).  Such sources of securities (welfare) are no longer privileges, they are entitlements—it is only the poor who are not entitled.  The point of due process is protecting the recipients’ interests (what’s at stake for them) against the gov.’s interest in having some sort of summary adjudication—the stakes are simply too high for welfare recipients here.  Welfare determination does not have to be a trial, but there has to be some minimum procedural safeguards.  The court was concerned that we were dealing with a minimally educated part of the population
· * this was the only case where a hearing similar to a judicial trial is necessary 

· The types of interests deemed to be “rights” must have limitations, otherwise every activity of the gov. would be subject to constitutional review
· Board of Regents v. Roth- a teacher was hired for a non-tenured one year position and then was not rehired for the following year for no reason.  The court found P’s interest in being rehired was not a liberty or property interest, sufficient to require the university to give him a hearing when they declined to renew his contract.
· Marshall’s Dissent- says anyone who applies for a gov. job is entitled to it unless the gov. can establish some reason for denying the employment.  This cannot be denied without due process of law
B. “Property,” “Liberty,” and Hearing Rights of Public Employees in Light of Roth

· A person’s interest in a benefit is a “property” interest for due process purposes if there are such informal or customary mutually explicit understandings that support his claim of entitlement to the benefit and he should be given an opportunity to prove these understandings at a hearing

· Perry v. Sindermann- similar to Roth, where the college has no tenure system and the teacher was not rehired.  But the teacher claimed that the school had an understanding with the faculty that you become tenured after a certain amount of time.  Justice Stewart said this was sufficient to entitle P to the opportunity to prove this understanding in a hearing.

· Due process is not a guarantee against incorrect or ill-advised personnel decisions

· Bishop v. Wood- the court found that the dismissal of a policeman did not implicate any property or liberty interests; therefore a hearing was unnecessary to determine the cause of his discharge.  Based on the city ordinance, the USSC determined that he was an at-will employee, working at the will of the employer.  P claimed that they fired him erroneously, based on false accusations, but the Court did not feel this was the proper place to address these issues.
· Although state law remains the primary focus for the determination of whether a property right exists, state procedures contained in the law creating that property right are not the source of the constitutionally required procedures upon termination of that property right 
· Cleveland v. Loudermill- The Court found that once it has been determined that Due Process applies, the question still remains: what process is due?  State law does not provide the answer to that question.  A tenured employee is only entitled to oral or written notice of the charges against him, an explanation of the employer’s evidence, and an opportunity to present his side of the story.
C. The Shrinking Scope of “Liberty” in the Procedural Due Process Cases
· reputation alone, apart from some more tangible interests, is not a “liberty” or “property” interest, sufficient to invoke the procedural protection of the Due Process Clause
· Paul v. Davis- the Court found that P suffered no deprivation of liberty, resulting from injury to reputation, when the police out a flier to businesses identifying him as an active shoplifters.  P had been charged, but not convicted.  This was a very narrow reading of “liberty” in the procedural due process context.
· Due process is not a fixed content unrelated to time, place and circumstances—it is flexible and calls for such procedural protections as the particular situation demands
· Matthews v. Eldridge- the Court held that pre-termination evidentiary hearings were not required in the context of disability benefits.  To get to this result the court applied a balancing test.
TEST FOR PROCEDURAL DUE PROCESS

· 1. the private interest of the individual that will be affected by the official action
· 2. the risk of the erroneous deprivation of such interest, through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards
· 3. the gov.’s interest
· including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail 
