General Terms

I. Pleading

1. federal court= notice pleading 

2. CA court= code pleading always requires claims to state with particularity
3. parties asking the judge to do something

4. contains factual averments: statement of facts leading to legal remedy.  P is stuck with these once the pleading is filed

5. Content of the pleadings frame the issue at trial and represent the outer boundaries of what can be disputed (i.e., anything not in the pleadings does not get to be duked out at trial).

6. Two key questions the court wants to answer via pleadings:  1) did this happen? 2) if so, does the law provide a remedy?

II. Complaint

A. Must include:

1. Caption and numbered paragraphs (Rule 7)

2. Short and plain statement of grounds for subject matter Jx, optional to prove venue (Rule 8(a)(1))

3. Short and plain statement of the claim(s) showing P is entitled to relief (Rule 8(a)(2)

4. Demand for judgment for the relief the pleader seeks. (Rule 8(a)(3))

a) Prayer for relief to show what type of remedy the P wants such as declatory, injunctive, attorney’s fees, punitive damages, compensatory damages.  If you don’t ask for it you can’t get it.

5. Signature of at least one attorney/representative (Rule 11)

B. Answer

1. any and all defenses—failure to deny is an admission.

C. Reply

1. Always used to respond to counter claims since in that case it really functions as an answer

2. Under Rule 7, court can order a reply.  

a) Since Rule 8 does not apply to replies, the court can order the reply to be done with particularity thru Rule 9.

3. Otherwise, replies are not necessarily used.

III. Motion

1. a motion is NOT a responsive pleading under 7(a)

IV. Counter claim

1. An affirmative claim for relief asserted by a pleader, usually the defendant,  against an opposing party, usually the plaintiff. (Rule 13)
V. Cross claims

1. A claim asserted by a defensive party against another defensive party, the result is that the parties are now opposing parties.

2. They must arise out of the same transaction or occurrence as the original action (Rule 13(g)).

3. When the original action is based on diversity, a defendant may cross-claim against a co-party that is not diverse. (§1367).

VI. Consolidation of actions

1. Permits the amalgamation of actions or issues involving at least one common question of law or fact. Rule 42(a)

VII. Separation of claims

1. Rule 42(b)- discretion of the court
VIII. Diversity Jx- amount in controversy
A. One Plaintiff can aggregate her claims against one defendant to satisfy diversity/amount in controversy.
B. Multiple plaintiffs may not aggregate their claims against one defendant to satisfy diversity/amount in controversy.
C. Amount in controversy must be satisfied against each defendant.

D. Regular non-CAFA class actions- amount in controversy must be satisfied by one named P and 1367 supplemental Jx allows all other claims to be added.

E. CAFA class actions- amount in controversy can be aggregated by all plaintiffs to meet the $5M requirement.

Rule 8

Rules of pleading

IX.  Rule 8(a) requires a pleading to contain 3 elements:

A. Clear and plain statement showing grounds for the court’s Jx

B. Clear and plain statement showing the pleader is entitled to relief
a) If a state court is deciding federal claim it will apply federal rules to allow for notice pleading only

b) The court wants to hear the claim to make sure it should be dismissed, because once it’s gone it’s gone. (res judicata: once a claim is dismissed P can’t bring it back unless some odd circumstances allow him to invoke Rule 60)
2. an alternative pleading is allowed in case discovery is needed to show/disprove claims.

(1) McCormick v. Kopmann 1959 (p601), Guy was killed in a car accident. Widow brought suit against drive of the car that hit him and bar owners under dram shop act.  Driver wanted dismissal b/c both claims could not be true. If Guy was drunk, then not driver’s fault.  Court allowed both claims to go forward b/c widow couldn’t know if Guy was drunk until evidence came out from the bar owners.  

(2) Chirlstein v. Chirelstein, 1950 (p608) Wife-P claimed either 1) FL divorce decree was valid and she was entitled to alimony or 2) the FL divorce decree was invalid and she was entitled to a divorce decree and alimony.  Court allowed her to take these alternate positions.

C. Demand for judgment for the relief the pleader seeks.

X. Answers

A. D must include any and all defenses he has against P to give notice to the P of what he intends to fight about at trial

a) If the defense is not in the answer, D can not use it at trial

(1) Ex, Jetty v. Craco 1954 (p.634), P sued D for not paying back a loan. In his answer he denied the allegation.  At trial, he was not allowed to submit evidence that he was in a partnership with P b/c he did not include it in his answer.

2. Rule 8(c) defines affirmative defenses

a) statue of limitations 
b) res judicata
c) contrib. neg

d) etc. etc. etc.

B. D must admit or deny each allegation.  Saying nothing functions the same as an admission.
a) D may not give faulty answers

(1) Ex: Zielinksi v. Phildelphia Piers 1956 (p627), D failed to tell P in its answer that it was not the owner of the forklift that injured P.  While P litigated against the wrong D, the S/L ran out.  Court estopped D from dismissing claim b/c it gave faulty answers.

b) If D admits an allegation, P can not bring any evidence into trial regarding that allegation.

(1) Ex, Funtes v. Tucker 1947 (p.632),  P’s kids were killed by drunk driver.  D admitted liability.  So at trial they could not submit evidence that he was drunk b/c liability was not an issue in dispute.  The only question was how much money he would have to pay.  They could not tell the jury the driver was drunk.  

c) If D denies the allegation, P must prove it. And D can submit evidence disproving it.

C. Grounds for analyzing which party should bear the burden of arguing elements of a claim

1. Fairness:  who has access to the facts that will prove/disprove the claim?

(1) Ex: Gomez  (p586), D moved to dismiss b/c P did not allege bad faith.  The statute didn’t actually require bad faith.  Acting in good faith was an affirmative defense for D.  P had no possible way of knowing if D acted in subjective “good faith” since that information was only in Ds head at the time of the firing.  Court ruled P did not have to prove that in his pleading.

2. Policy:  P should have to prove unfavored claims such as fraud or malice.

3. Probability:

4. Plain text:  read the text of the statue to try to understand what the Legislature was trying to accomplish and allocate burden in a complimentary fashion.

5. Essential element:  the party that is going to rely on the information as an essential element of his victory should have the burden of proving that element.  (i.e., He who pleads it must prove it.)

D. Burden of production

1. burden of placing sufficient evidence with the court so that the judge/jury will find in his favor

2. P bears the burden of showing why he should get what he wants

E. Burden of persuasion

1. standard judge/jury must use to determine if P wins. 

2. Ex: beyond reasonable doubt, clear and convincing evidence, etc.

a) The Court has never decided who bears this burden, 

(1) but after Gomez most courts required the defendant to prove his defense. 

(2) But then after Harlow v. Fitzgerald and Anderson v. Creighton, courts held that once D asserts a defense the P must prove D acted unreasonably.

Rule 9
pleading with particularity

XI. Requires a heightened pleading standard in some cases
1. standard= clear and plain statement with particularity

2. Applies only to claims alleging fraud, mistake, malice, etc.

3. Similar to Rule 23.1 that requires heightened pleading for derivative shareholder claims.

(1) EX;  Leatherman v. Tarrant County 1993 (p593)  P claimed municipality violated his rights under §1983 by failing to train police officers.  Circuit court randomly required a heightened pleading. Sup Ct. ruled the court did not have the authority to do so b/c Rule 9 only applies to fraud, mistake.

4. Court can invoke a heightened burden requirement in replies or answers via Rule 9 (because Rule 8 does not apply to replies.)

5. Court almost always requires heightened burden in cases involving qualified immunity

(1) Gomez (p568), P alleged the two elements of §1983 (1-deprivation of constitutional rights by a person 2- acting under the color of law.).  D answered with a qualified immunity defense.  The Court made P reply with particularity showing why qualified immunity would not work.

Rule 11

Sanctions for bad behavior

XII. Rule 11(a) outlines Four requirements for pleadings and motions:

1. must be signed

2. signature = certification

3. document has been prepared after reasonable investigation

4. description of the standards and process for sanctions if certifications violates the rule

XIII. Rule 11(b) requires the attorney to make an “inquiry reasonable under the circumstances” and to certify that the pleading/motion/:
A. 11(b)(1)Is not being presented for an improper purpose, such as to harass, delay or increase cost of litigation.
(1) Ex: Whitehead v. Food Max (p622), Court imposed sanctions on lawyer who won $12mil judgment against Kmart and then set up a media event to go to a Kmart store and demand the money, then claim Kmart was refusing to pay.

B. 11(b)(2) is supported by existing legal theories or by nonfrivolous extension of current law.

1. requires parties to make claims that have substantial basis in facts and in law

2. If a lawyer is making a new or novel claim under the law, he better be sure to tell the court that’s what he’s doing.

C. 11(b)(3) has evidentiary support

1. basic due diligence required before filing claim

2. some basic research or advance inquiry must be done to ensure claims are “real” and that evidence is likely to emerge during discovery

D. 11(b)(4) denials of facts are warranted on the evidence

XIV. Rule 11(c) sanctions can be brought on the party, the lawyer and/or the lawyer’s firm

a) individuals who have lawyers will not be sanctioned if their claim lacks legal merit, only the attorneys

2. deterrence measure; sanctions are limited to “what is sufficient to deter repetition”; could be different for different parties/lawyers

3. Sanctions can include fees, mandatory education, reprimands from the bar, etc.

XV. Safe harbor 11(c)(1)(A)

1. Opposing party serves the other party with notice that he intends to file a Rule 11 motion.  The recipient has 21 days to withdraw his frivolous claim before the opposing party can file the Rule 11 motion with the Court.

(1) Zuk v. (Eastern PA college) 1996 (p.611), Guy claimed college was infringing on his copyright of some movies he made while working there, based on the idea that he wrote a book that contained transcripts of the movies.  His lawyer failed to discover that 1) the movie was not covered by the copyright, 2) the S/L had run or 3) even if the college was still renting out the movie in question.  Rule 11 sanctions upheld but §1927 were not b/c no bad faith and no notice.

XVI. Sua sponte – 11(c)(1)(B)

1. A district court can impose Rule 11 sanctions on it’s own and the offending party does not get a 21 day safe harbor.

XVII. Sister rule= 28 USC §1927 prohibits unreasonable and vexacious multiplication of proceedings

1. Requires willful bad faith (not just ignorance like Rule 11)

2. allows court to award costs, attorney’s fees against an attorney (not an individual)

3. offending party must have notice and opportunity to defend himself before sanctions can be imposed.

4. designed to deter poor conduct

XVIII. Sister doctrine- the court’s inherent power gives it authority to issue sanctions
(1) Chambers v. NASCO, 1991 (p625), Sup. Ct. upheld $1mil sanction against a party for sustained bad faith litigation.  Alleged conduct was not coverd by Rule 11 and §1927 does not allow sanctions on parties.  BUT, Sup Ct upheld on grounds the court has an “inherent power” to impose sanctions.

Rule 12- pre-answer motions

XIX. General idea-  pre-answer motions

A. Allows D to respond procedurally without admitting/denying any of the merits.

1. D would have to admit/deny each allegation in an answer, a pre-answer motion allows him to get out of that sticky situation.

2. Prevents allowing Ps to force Ds into answering bogus claims

3. rule 12b applies to all pleadings, not just answers. So Ps responding to a counter-claim use the rules, or Ds responding to a crossclaim,etc.

XX. Rule 12(b)(1) motion to dismiss for lack of subject matter Jx

a) Preserved by 12h3

XXI. Rule 12(b)(2) motion to dismiss for lack of personal Jx

a) Waivable by 12h1

XXII. Rule 12(b)(3) motion to dismiss for lack of venue

a) Waivable by 12h1

B. Note: When venue is proper to all defendants, the court can still choose to sever the claim and transfer it to a more convenient forum.

C. If venue is not proper for one defendant but it is proper for another, the court can sever the claims related to that one defendant. 

XXIII. Rule 12(b)(4)- motion to dismiss for insufficiency of process

a) Waivable by 12h1

2. challenges the adequacy of the summons itself

3. Rule 4a details the requirements of a summons

XXIV. Rule 12(b)(5)- motion to dismiss for insufficiency of service of process

a) Waivable by 12h1

2. challenges the manner in which the summons was delivered to D

XXV. Rule 12(b)(6)- Motion to dismiss for failure to state a claim upon which relief can be granted.

a) Preserved by 12h2

b) aka a “demurrer” in code pleading states

B. Should be used in two situations:

1. when the claimant sets forth a faulty legal theory or 

2. when the claimant fails to allege essential facts for a valid legal theory.  

C. This motion is testing the legal sufficiency of the claim based only on the pleadings.
1. Court assumes that all the facts are true.  
a) The Court does not assume the legal theories of recovery are true.

2. Court must read the pleading in the light most favorable to the non-moving party before granting this motion.

a) Court does this b/c it’s a drastic outcome for the P. If case is dismissed he will never get to refile or use discovery to gather evidence. 

b) If there are two (or more) possible constructions of Ps claim, the court will infer he intends the version that allows him to relief

(1) Access Now v. Southwest.com (p556) where court approved 12(b)(6) dismissal because a web site was not included in the definition of a place of public accommodation under the ADA; the grounds for relief used by P.  No legal remedy existed under the law cited by P.

3. Sup Ct says a claim should not be dismissed under 12b6 unless “it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” 

(1) Conley v. Gibson

D. If moving party attaches “evidence” to the motion, the court turns it into a motion for summary judgment and the standard of review for granting it becomes whether th

E. Tactical advantages

1. Allows D to avoid answering 

a) If D answers, he must respond affirmatively or negatively to each claim P makes against him.

2. Allows P to find out where he has a claim by throwing all the spaghetti up and finding out what sticks and what doesn’t.  Court will almost always grant P one opportunity to amend a complaint before the case is dismissed under 12b6.

(1) American Nurses (p568), where court nit picked through a poorly written complaint to find the possibility that P might be claiming the gov’t was intentionally paying women lower wages. The court ordered the P to amend its complaint into a more defined application. Essentially Posner wound up telling P’s lawyers where they had a valid legal theory.

XXVI. 12(b)(7) failure to join an indispensable party under Rule 19.

a) Preserved by 12h2
XXVII. Rule 12(c)- Judgment on the pleadings after the pleadings are closed.
A. once a claim and answer have been filed, the pleadings are closed. 

B. At that point, If D wants to dismiss on failure to state a claim or failure to join a party (motions preserved in 12h) the mechanism to dismiss is a 12(c) motion.

1. Vs. a motion for summary judgment which occurs after evidence has been filed.

XXVIII. Rule 12(e)- more definite statement

1. Used rarely when the complaint is written so poorly that D is uncapable of answering in the affirmative or negative to P’s allegations.  D simply can’t decipher what he is being accused of.

2. Sometimes necessary in pro per cases.

3. D must request it in a pre-answer motion, not in an answer.

4. Down side to using this instead of 12(b)(6) is that you’re basically telling the P what is wrong with his complaint.  Under 12b6 P has to figure it out for himself.

XXIX. Rule 12(f)- motion to strike

A. Removes anything from the pleadings that don’t really belong

1. might include a motion from D to dismiss under 12(b)2, 3, 4, 5 after he’s already made a pre-answer motion

2. Might include inflammatory statements against a party that are immaterial (like calling someone a jerk)

XXX. Rule 12(g)

1. requires D to raise any and all defenses available to him via Rule 12(b)(2), (3), (4), (5) in his pre-answer motion, if he makes one.

a) rationale:  D should have been aware of the defenses available to him at the time of the pre-answer motion.  We do not want D to be able to keep filing motions to heap costs onto P or to delay trial.

b) Unclear if D also has to bring 12(e) and 12(f) at the same time.  Some courts think these rules are their own beasts so they aren’t covered under 12(g).

2. If new evidence arises later on that D could not have known, he is still allowed to use 12b2,3,4,5.

3. bars D from making more than one pre-answer Rule 12 motion, in most circumstances

a) the complaint might have been written so poorly that D could not have known he could move to dismiss for (ex) failure to state a claim. In that case, the defense was not “available” to him so he is not precluded from submitting another pre-answer motion

b) if D was never served, he makes a pre-answer motion to dismiss on those grounds. Ten he is properly served and discovers what P is claiming, he still has Rule 12 defenses “available” to him since they were not “available” to him until he new what Ps claims were.

4. motion for removal does not “count” as a Rule 12 pre-answer motion.  So if D removes to federal court, he can still make a pre-answer motion under 12(b)2, 3, 4, 5 once he gets to federal court.

XXXI. Rule 12(h)

1. 12(h)(1) prohibits D from including certain disfavored Rule 12 defenses in his answer if he did not already raise them in his Rule 12 pre-answer motion (if he filed a pre-answer motion):

a) lack of personal Jx

b) improper venue

c) insufficiency of process

d) insufficiency of service of process

e) Rationale:  D should know at the moment he is served if any of these defenses exist. There is no reason to preserve them for later.

2. also prohibits D from raising the defenses above later on in trial if D does not include them in his answer.

3. 12(h)(2) preserves the right for D to raise some defenses in his answer even if he failed to include them in his pre-answer motion

a) Failure to state a claim upon which relief can be granted

b) Failure to join a party indispensable under Rule 19

c) Objection of failure to state a legal defense to a claim ???
d) Rationale:  These defenses may not be available until more information comes to the surface during discovery or trial. 

4. 12(h)(3) allows D to claim the court lacks subject matter Jx at any time 

Rule 13- joinder

XXXII. General 

1. Presumption in favor of joinder.  Joined party bears the burden of proving to the court they shouldn’t be added.

2. Adding claims is easier than adding parties.

3. the federal rules allow more liberal joinder of claims and parties than subject matter Jx will allow.

4. federal courts’ subject matter Jx prevails, no matter what the joinder rules allow

a) Jx and venue are the major limits on joining claims.

5. trial judge has discretion to refuse to allow joinder if case becomes too unwieldy or one side is at a disadvantage

6. Potential stare decisis issues prompt parties who wouldn’t otherwise have an interest in a case to want to intervene in the case.

7. Today’s theory is to entertain the broadest possible scope of action consistent with fairness to the parties.

XXXIII. Rule 13(a)-  Compulsory Counter claim against opposing party
A. Requires a defending party to assert any and all claims arising out of the same transaction or occurrence of the opposing party’s claim that she has against a party who has claimed against her.  

1. If D does not assert the counter claim in this suit, he loses the opportunity to ever assert it.

a) Unless he has already filed the claim in another court.

2. Some courts rule they automatically have Jx over compulsory counter claims and not over permissive counter claims.

3. Remember this rule applies to counter-claims in response to cross-claims.

B.  Test for determining if a counter claim is compulsory: Is there any logical relationship between the claim and counterclaim?
1. Answer rests on the efficiency or economy of trying the counterclaim in the same litigation as the main claim.

2. convenience of the court wins the day

C. Exceptions

1. If the compulsory counter claim requires the presence of a third party whom the court does not have Jx over, the party does not have to bring the claim.

2. if the court cannot obtain personal Jx over the offending party, the party does not have to bring the claim.

3. the party does not have to bring a claim that is not yet mature

4. If the claim is the subject of some other pending claim, the party does not have to assert it in this forum; it can continue in the other forum.

D. Jury trial

1. If original claim is equitable and does not require a jury trial, but the compulsory counterclaim is legal and does require a jury trial, then the case will get a jury.

a) Beacon Theatres v. Westover

E. Individual capacity vs. representative capacity

1. If a party is involved in a lawsuit as a representative of a corporation/association, claims against that person as an individual are not compulsory.

XXXIV. Rule 13(b)- Permissive counter claims

A. Authorizes a defending party to assert any unrelated claims she has against parties who have claimed against her. 

1. Need not arise out of the same transaction or occurrence

2. But they must still meet Subject matter JX rules!

XXXV. Counter claim SM JX

A. Once the Court decides the original claim has Jx, the associated counter claims are given Jx.  

1. Jx ‘sticks’ to the counter claims even if the original claim is dismissed on the merits.

2. Jx does NOT ‘stick’ to the counter claim if the original claim is dismissed for lack of Jx.

B. Compulsory counter claims automatically fall within supplemental Jx.

a) §1367 requires claim to be from the same case or controversy as the original claim.

b) §1367 does not kick out claims that come in thru Rule 13, even if the original claim was based on diversity.

C. Permissive counterclaims might not fall within supplemental Jx.

1. A permissive counter claim can qualify under independent 1331- Federal question Jx.

2. A permissive counter claim can qualify under 1332- Diversity.

a) Problem is usually aggregating claims to meet amount in controversy.

3. Courts sometimes shoehorn a permissive counterclaim in by artificially finding it to be part of the same case or controversy to satisfy 1367(a) Supplemental Jx.

a) We are waiting for the Sup Ct to tell us how “far” we can go into supplemental Jx with 13(b)

4. OR, Courts can use their discretion under §1367(c) to decline allowing the counterclaim.

5. NOTE!!!!  2nd Circuit has considered that in certain circumstances, permissive counterclaims “with a loose factual connection”  might be enough to trigger supplemental jurisdiction because the notion of a case or controversy is broader than the transaction or occurrence test of compulsory counterclaims. Jones v. Ford Motor Co.  

D. Service must be proper for each claim

XXXVI. Differentiating btwn compulsory and permissive counter claims.

1. Turns on whether or not the counterclaim arises out of the transaction or occurrence that is the subject matter of the opposing party's claim.

2. logical relationship test= standard is met when there is a "logical relationship" between the counterclaim and the main claim

a) the essential facts of the claims must be so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit

XXXVII. Rule 13(e) allows a defendant to assert a counter-claim that matures or arises after he has filed his answer.

XXXVIII. Rule 13(f) allows the defendant to get leave of the court to add a counterclaim that he accidentally forgot to include.

XXXIX. Rule 13(g) authorizes a defendant to bring cross-claims against her co-parties that arise out of the same transaction or occurrence as the original action or as a counterclaim.
1. Cross claims are never compulsory, always permissive
2. Co parties are on the same side of the “v”.  Once a co-party cross claims against a co-party they become opposing parties and then follow the rules on counter claims.

a) Result: a co-party (now opposing party) might be forced to bring a compulsory counterclaim against a co-party (now an opposing party) or lose the right to sue.

b) Now, the co-party (now opposing party) can assert unrelated permissive counter claims against the co-party (now opposing party) under Rule 13b.

B. Where the original action is based on diversity, a defendant may cross-claim against her co-party even if that party is not diverse from her based on §1367.

1. Once the cross claiming party has successfully made a related claim, he can then add UNrelated claims against the cross-claim defendant under Rule 18(e).

XL. Rule 13(h) 
A. allows cross claims and counter claims to add parties to the action so long as the claims against the added party meet Rule 20 (arise out of the same transaction or occurrence AND have a common question of law or fact.)

XLI. Subject Matter Jx

A. Generally

1. Each claim must have an independent basis for Jx.

2. If original claim is dismissed on Jx grounds, the cross claims or counter claims that grew out of it are automatically dismissed for lack of Jx.

a) But defendant can then try to implead the former co-party as a third party defendant (Rule 14)

3. It is OK for a counterclaim or crossclaim to “ruin” diversity

Rule 14 – Impleader

Adding new parties

XLII. Defendant /third-party plaintiff may:
A. Assert derivative claims against a third party who is or may be liable for the claims against him. 

a) Defendant becomes a third-party plaintiff so he must follow all the same rules as a regular plaintiff when it comes to filing a complaint, pleading rules, service, etc.
b) Defendant is not forced to implead third parties.

2. The defendant may do this without leave of the court if he does so w/in 10 days of filing his answer.

a) If he waits more than 10 days he must get permission from the court. 
b) The court retains the right to refuse to hear the impleader claim.  A court might elect to do so in situations where 

(1) a significant delay would ensue in seeking the third party

(2) adding the third party would unduly complicate the case

(3) the plaintiff would be prejudiced by the defendant’s impleading a sympathetic third party

c) The court may also separate the claim from the main action (Rule 42) and let it continue on it’s own. 

d) Impleaders are never compulsory claims
3. The defendant must have his own derivative claim against the party that depends on the outcome of the main claim.  A claim that the party is liable to the plaintiff is not sufficient. 

a) Because, the plaintiff is master of the complaint. If she chooses to sue B and not C, so be it.  B can not change the suit by impleading C and forcing plaintiff to sue him as well.  B must have his OWN claim (such as, for contribution or indemnity) against the party.

4. In order for the claim to qualify, it must be related to the defendant’s liability to the plaintiff.
a) its outcome must depend on the outcome of the original claim.  If the claim is related to the transaction, but not to the claim, and it could move forward on its own regardless of the outcome of the original claim, then it is not derivative and may not be impleaded.

(a) EX: If the D does not have to pay P, then the 3rd party does not have to pay D either. Conversely, If D has to pay P, then the 3rd party has to pay D also.

(2) This rule saves the Court the hassle of hearing tangential claims and mucking up the original case.

b) The third party defendant does NOT have to be liable to the original plaintiff.

c) The claim against the third party defendant does not have to be the same cause of action the original plaintiff brought against the defendant, nor does it have to rely on the same theory of liability as the original complaint. 

(1) Where woman died in a jail cell as result of a mattress fire, woman’s parents sued Government under §1983.  Gov’t impleaded private parties (who are not liable under §1983 by virture of being private entities) including mattress manufacturer, manufacturer’s supplier, and distributor.  These parties were properly impleaded even tho the gov’t made claims against them based on legal theories distinct from the original claim against it by the woman’s parents.
B. Move to strike any claims the third party makes, or move for it’s severance or separate trial.

C. After properly impleading the third party on a derivative claim, the defendant may assert any and all claims he has against that party via Rule 18.
1. Those unrelated claims are not going to pass the “same case or controversy” test for §1367 supplemental Jx so they are going to need to meet either federal question or diversity.

XLIII. Original Plaintiff may:
A. Assert any claim against the third party arising out of the same transaction or occurrence as the subject matter of his original claim against the defendant.

a) In response, the third party defendant can defend against this claim w/ Rule 12 motions, and assert any counterclaims or crossclaims according to Rule 13.

2. BUT, if the original claim was a diversity claim, §1367(b) supplemental JX does NOT apply to claims asserted by plaintiffs against parties joined via Rule 14, if it is inconsistent with 1332:

a) If the P and the 3rd party defendant are not diverse, there is no supplemental Jx.

b) If the P’s claim against the 3rd party does not meet the amount in controversy, there is no supplemental Jx. 
c) If Ps claim against the 3rd party is a federal question, it doesn’t need supplemental Jx because it qualifies for 1331 on its own.

3. If the original claim was a federal question, the new claim that arises under the same transaction or occurrence can get SM Jx from §1367(a) which only requires the claim to arise under the same case or controversy.

4. If plaintiff has a compulsory counter claim against the third party but has no SM JX, he needs to bring it in a separate suit. 

5. It’s asymmetrical against the P, because the P chose to be there.  The 3rd party D did not choose to be there so we do not require an independent basis of Jx for his claims against the original P.

B. Move to strike any claims the third party makes, or move for it’s severance or separate trial.

C. When a counterclaim is asserted against the plaintiff, he may use Rule 14(b) to implead third parties that are or may be liable for the crossclaim.

D. May NOT assert unrelated claims against the third party (Rule 18) until he asserts a claim that arises under the same transaction or occurrence.  And, those unrelated claims must meet independent Jx.
1. By definition the claim is unrelated so it is not going to meet the same case or controversy requirement.

2. So, it’s going to need to be a federal ques or diversity.

XLIV. Third party/ third-party defendant may:
A. As to the defendant:

1. Assert any Rule 12 motions he has against the defendant

2. Assert any counterclaims against the defendant according to Rule 13 (must assert compulsory counterclaims that arise out of same transaction or occurrence, or other permissive counterclaims)

B. As to the plaintiff:

1. Assert any defenses he has against the plaintiff or that the defendant has against the plaintiff.

2. Assert any claim against the plaintiff arising out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim against the defendant.  (SM JX comes from §1367(a) and is not withheld under §1367(b))
3. If the plaintiff asserts a claim arising out of the same transaction or occurrence against the third party, he may respond to that claim with Rule 12 motions, or counterclaims/crossclaims according to Rule 13.

C. As to other parties:

1. Assert cross claims against co-third parties according to Rule 13.

2. Implead more third parties who are or may be liable to him for all or part of the claim made in the action against him. 

3. He can NOT add new parties.  He can only add new parties via asserting a new claim. (???)
D. …then use Rule 18.

1. Once he has asserted a claim under Rule 13 he can add unrelated claims under Rule 18, but those claims are unrelated so they will not pass the “same case or controversy” test for §1367 so they need to be either federal questions or diverse.

XLV. Subject matter JX, personal Jx and venue must still be proper over the third party in order for impleader to be proper. 

A. A derivative claim by definition satisfies SM Jx §1367’s same case or controversy requirement, so  federal courts can always exercise supplemental Jx over 14(a) claims made by the defendant against the third party.
1. Regardless of whether original Jx was federal question or diversity.

2. It is not fair to compel a party to defend itself in a court where he would not have to defend himself in an original suit.

3. The third party complaint need not have an independent basis for Jx if the original complaint satisfied the requirements, supplemental JX suffices.

B. Impleading parties do not effect the court’s original diversity Jx.

1. For example, if a defendant impleaded a third party who ruined diversity, JX would still be proper.

a) Or else, a defendant would be able to control the forum—a result contradictory to the principle that the plaintiff is master of the complaint. 

C. But personal JX must also be proper,

1. If the third party is impleaded for indemnification, one contact with the state is probably enough (like McGee(

2. But if the third party is a joint tortfeasor who has never been in the state or has no contacts, the court might not have personal Jx over him.  Defendant will have to bring a separate suit for contribution in another forum where he can get personal Jx.

D. Impleaded parties do not effect the determination of whether or not venue is proper. 

Rule 15

Amending pleadings
XLVI.  Rule 15(a) allows a party to amend his complaint once without leave of the court BEFORE the other party files a responsive pleading or a motion for summary judgment.
a) Remember: motions (like 12b motions) are not “responsive pleadings.”
2. If no responsive pleading is permitted AND the action has not been put on the calendar,, the party can amend the complaint once without leave within 20 days after it is served.
3. The 20 days requirement is designed to prevent Ds from using an amendment to sneak in a 12b2, 3, 4, 5 defense that he accidentally waived (b/c of rule 12h).

B. Otherwise, if a responsive pleading has been submitted the party can only amend with leave of the court OR with  written consent from the other party.

1. The recipient of an amended pleading must respond either w/in the time remaining for the response to the original pleading or w/in 10 days, whichever is longer. Unless the court orders otherwise.
XLVII. Rule 15(b)-  Amending pleadings to conform to the evidence

1. made in response to evidence submitted at trial

2. Or, if the parties have been acting like an issue was in the pleadings when it really wasn’t, the court will imply the issue was in the pleading.

3. Or, when justice requires it

XLVIII. Rule 15(c)- Relation back

A. Generally

1. a S/L issue:  If P files a claim, then the S/L runs out on the cause of action, then P amends the claim to add the cause of action, is it barred or allowed?

2. allows parties to add a new claim—easy to do.

3. allows parties to add new parties—harder to do

a) Court is worried about giving notice to potential Ds

B. 15(c)(1) allows favorable S/L

1. If the state law affords a more favorable S/L period under the cause of action, it will prevail.

C. 15(c)(2)-  adding new claims
1. The party may add a new claim, even if the statue of limitations has run out, as long as it arises out of the same conduct, transaction or occurrence (like §1367) and the date of the original filing was within the statue of limitations.
a) The new claim/amendment “relates back” to the original filing date.

b) Rationale= we’re not surprising D by hitting him with a completely different issue.

D. 15(c)(3)- Adding new parties
1. A party may add new parties via an amendment as long as:

2. The new claim meets requirements for adding new claim above AND

3. the new party is properly served AND…

a) moving party has 120 days from the day the original claim is filed to serve D with new claim

b) even if S/L ends the day the claim is filed, party still has 120 days to serve new D

(1) Some courts allow 120 days to start ticking from the day the S/L runs out

4. received such notice that he will not be prejudiced in maintaining his defense

a) when parties share the same attorney the court permits an inference of notice

b) “identity of interest test”- Courts of appeals use this.  If parties are so closely related in business operations or other activities that bringing an action against one serves to provide notice of the litigation to the other parties.

5. … the new party knew or should have known that, but for a mistake concerning his identity, he would have been included in the original claim.

a) Filing party’s mistake must have been more than lack of knowledge

(1) Worthington v. Wilson, 1992 (p637),  P claimed two bad cops broke his hand during arrest. He didn’t know which two cops it was so he sued the city.  Then the S/L ran out.  Then he found out who the cops were and tried to amend his complaint.  It was not allowed b/c it was not based on a  “mistake”but rather a lack of knowledge.   7th Circuit—weird rule.
(2) Boatman v. Thomas, 1971 (p644), Court allowed P to amend complaint when P served Dann G. Thomas but the real D should have been George Thomas Dann.
(3) Schiavone v. Fortune, 1986 (p646), P suing Fortune magazine for libel was unable to amend his claim to the proper D, parent company (Time Inc.).

b) Rule 11 prevents us from randomly naming a D and claiming it was a mistake later on

XLIX. Rule 15(d) allows a party to add events to the pleadings that have happened since the filing of the original pleading

Rule 16

Preparing for trial
L. Generally

1. The closer we get to trial, the less likely amendments are allowed.

2. this is the time to identify any variances between the pleadings and the evidence

LI. Rule 16 Pre-trial conference

A. Generally

1. Settlement is one of the primary goals of the pre-trial conference

2. It narrows the scope of what issues are truly in dispute and gives parties a chance to evaluate the strength of their claims

a) Attendance of attorneys is compulsory

b) The court may call as many as necessary.

(1) In a complex case it could even take place before discovery

3. May be used to make initial procedural determinations such as Jx, consolidation/separation of issues, right to jury trial.

4. May NOT be used as a discovery mechanism or as a substitute for trial

B. Rule 26(f) requires parties to meet before the pre-trial conference to determine a discovery schedule

1. As soon as practicable

2. at least 21 days before scheduling conference

LII. Rule 16(e) The pre-trial order

A. required in federal court, embodies the decisions made during the pre-trial conference.

B. The order specifies the issues to be tried, nature of the evidence to be offered and names of witnesses.

a) Changes to the pre-trial order are allowed only if denying it would “manifest injustice” to the party seeking the change.

C. If your issue is not in there, it’s not getting litigated.

1. Instructions given or evidence introduced outside the scope of the pre-trial order may result in a mistrial.

LIII. Parties use motions in limine to fight to get evidence admitted/withheld from trial

LIV. Demand for jury trial – go to Rule 38

LV. Voir Dire- go to Rule 47

Rule 17

Real party plaintiff; capacity to sue/be sued

LVI. Rule 17(a)- real party plaintiff= every action shall be prosecuted in the name of the ‘real party in interest’, or the person who is entitled to enforce the right under substantive law. 

1. real party in interest might not be the person benefiting from the outcome, such as when a guardian sues for a minor.  This is acceptable.

a) A judgment against a minor with no guardian present can be disaffirmed by the minor.

b) Parties are not allowed to manipulate the rule so that they create diversity Jx.  (§1359).  But there is no rule prohibiting them from manipulating the rule so they avoid diversity Jx.

c) Corporations- usually do not have access to state courts in states where they are not HQd but it depends on the laws of the state.

(1) Foreign corps who only do interstate business must be given access to state courts according to Commerce Clause of the Const.

2. Purpose is to prevent the defendant from having to respond to the same suit later by the “real” Plaintiff.

a) Not necessary in reality because D can always join a nominal party through Rule 13(h) or 19. Many states do not have this rule. 

3. Two analysis questions:

a) Does the law permit the plaintiff to be treated as a single person or legal entity?

b) If so, does he/she/it suffer from any mental, physical or legally imposed disability preventing it from participating in litigation?

LVII. Rule 17(b) capacity to sue or be sued

A. Indviduals: Determined by the law of the individual’s domicile state.

B. Corporations: Determined by the law of the state where the corporation is organized

C. Note:  illegal immigrants do have capacity to sue

LVIII. Rule 17(c) guardians for minors/incompetents

A. The guardian of a minor can sue on the minor’s behalf.

B. If person has no rep, court will appoint a guardian ad litem

Rule 18

joinder of CLAIMS 

(by parties once they have been properly added under Rule 13 or 20)

LIX. Rule 18(a) a party asserting a claim can join any claim

1. does not have to arise out of the same event, transactions, etc.

2. applies to parties asserting claims, cross-claims, counter claims and third party claims.

3. supported by efficiency rationale

4. BUT, new claim must still satisfy subject matter Jx (either federal question, diversity, or arise out of common nucleus of facts)

5. Use this rule when there is one P and one D but use Rule 20 when there is more than one on either side.

B. Once parties are properly in court, you may add claims whether they are related or not.

1. But you don’t “have” to

2. But you still must be careful of res judicata.  

a) Ex:  B causes A’s house to burn down.  A sues B fore negligenty causing the firre and loses.  A can not sue B for a  breach of contract claim related to the same fire.  

Rule 19

compulsory joinder of parties

LX. Always three questions:
1. Who may be brought in?

2. Who must be brought in?

3. Who can be brought in? (SM Jx)

LXI. 19(a) necessary parties 

A. A party is necessary and should be added if feasible if any one of the following 3 criteria is met:

1. Complete relief can not be accorded among existing parties in the person’s absence.

(1) Disabled Rights v. Las Vegas Events and Pro Rodeo Assn.,2004 (p691)- 9th Circuit ruled facility owner was not an indispensable party b/c existing Ds could provide some “meaningful” relief to P.
2. In the person’s absence, the litigation may impair or impede the person’s ability to protect that interest.

a) Does the third party have an interest that will be prejudiced if he’s not there?

(1) Greyhound Racing v. AZ, 2002 (p692), 9th Circuit said Indian tribes had an interest in the litigation where Greyhound racing/gambling company said AZ governor’s deals with Indian tribes were unconstitutional.  If true, Gov would not be able to extend compacts, thus  giving Indian tribes significant interest in the outcome.

(2) Helzberg (p685), where mall owner leased space to too many jewelry stores.  The lessees were necessary parties, as K parties usually are, but were not indispensable.

3. In the person’s absence, one the existing parties could be left with a substantial risk of incurring double, multiple and/or inconsistent obligations.

B. If the party is not necessary, the suit moves forward as is.

C. If the party is necessary, the party should be added if feasible but nonjoinder dow not result in dismissal. 

LXII. 19(b)  indispensable parties

1. key:  the third party’s absence would imperil some aspect of the litigation or his own rights.

B. consider 3 factors to decide:

a) to what extent would a judgment rendered in the person’s absence be prejudicial to him or to the existing parties.

b) to what extent can the prejudice be lessened or avoided by the court’s shaping of relief or other measures.

c) to what extent will a judgment in the parties absence be adequate

d) will the P have an adequate remedy if the action is dismissed for nonjoinder.

C. If the party is indispensable, the party must be joined for the suit to move forward. If the party can not be joined, the court will probably dismiss the claim.  

1. It may not be feasible to add a party.  For Ex:

a) when there are too many parties to add

b)  when the party is not subject to personal JX in the forum

c) When the party is immune from suit

2. GR:  Joint tortfeasors are not automatically indispensable or necessary, only permissive

(1) Temple v. Synthes Corp, 1990 (p684), patient allowed to sue implant manufacturer in federal court separate from suit against doctor and hospital in state court.

3. GR:  K parties are necessary but not indispsensable.

D. If joinder is not feasiable, the action is dismissed if “in equity and good conscience” the court cannot proceed 
LXIII. Note on Jx:

A. If a party is indispensable and adding the party would ruin diversity, the claim must be dismissed.

B. If the party is added as a plaintiff, and the orig action was based on diversity, his claims against other parties do not get supplemental Jx.  They need to qualify on their own.

C. If the party is added as a defendant, and the orig action was based on diversity, the plaintiff’s claims against him do not get supplemental Jx.  They need to qualify on their own.

Rule 20

permissive joinder of PARTIES

LXIV. 20(a) Authorizes plaintiffs to sue together under some circumstances and authorizes a plaintiff to sue defendants together in some circumstances.

a) Note: It does not require plaintiffs to do so

b) Note: Although it does not expressly cover multiple Ps suing multiple Ds, it is reasonable to infer that joined can be used in this way also. 

B. Either way, two requirements must be met:

1. all joined Ps must assert, and all joined Ds must defend against, claims arising out of the same transaction, occurrence, or series of transactions or occurrences…

a) Court has interpreted this to allow all reasonably related claims for relief by or against different parties to be tried in a single proceeding.  Absolute identity of all events is unnecessary. 

(1) Ex- events spanning a long period of time can be “reasonably related” if they are similar acts committed by similar people.  As in Kendra v. City of Philidelphia, 1978 (p673).  Cops repeatedly harassed Ps, together claims from events spanning 14months showed a systematic pattern.

2. …AND There must be a question of law or fact common to all of the joined parties.

a) Plaintiffs do not have to aseert the same damages/recovery.

b) Plaintiffs do not have to assert the same legal theories for reovery.  One can sue for  breach of contract and the other can sue for Neg.

c) P can join Ds to assert claims in the alternative against multiple Ds if she doesn’t know which one caused her damages.

C. Rationale

1. it is more efficient to lititgate claims that arise out of the same set of facts/law together rather than multiple lawsuits.

2. avoids inconsistent judgments on the same issue

D. Jx problems with diversity cases

1. §1367(b) does NOT confer Jx to federal courts over state law claims made by plaintiffs against non-diverse defendants joined under this Rule.

2. §1367 (b) does confer Jx over new state law claims made by defendants against parties joined under this Rule.

3.  A plaintiff who was already a party can assert new claims against a new defendant (???)

Rule 22

Interpleader

LXV. Rule 22 allows a stakeholder to obtain a special judgment that he owes an obligation to one of several competing claimants.

(1) Ex:  A person dies. He had a life insurance policy. Insurance company has to pay out. Two people both claim they should get the policy.  If each sues the company separately, the legal outcome could result in the company paying both people which conflicts with the logically correct outcome. Interpleader would allow the insurance company to pay the court the entire amount of money it owed on the policy and have the court divvy it up among the claimants.  The court would require both people to sue the insurance company together.

(2) Ex:  State Farm v. Tashire (p722) where State Farm insured Greyhound bus company and bus driver caused an accident that injured several plaintiffs.   State Farm asked the court to interplead all potential plaintiffs, because it was only going to pay out maximum X amount for accident under the policy.  State Farm wanted to five that maximum amount to the Court and have the Court divvy it up.  Greyhound wanted to join in on the interpleader but the Court denied it’s request b/c its unclear what amount Greyhound was going to be liable for.

2. Defendant is still allowed to plead theories in the alternative.

(1) Ex:  An insurance company would first plead that it owed no money b/c the policy holder committed suicide.  Alternately, it would ask the court to determine how much each P should get in the event of an adverse judgment.

LXVI. A federal court in an interpleader case may enjoin claimants from pursuing claims in other venues that would effect the case.

LXVII. Rule 22 Jx

A. Subject matter Jx

1. Where the case is based on Rule 22 interpleader, regular diversity is needed.
B. Personal Jx

1. Federal courts would have the same personal Jx reach as would the state courts in the state where the court is sitting.

C. Venue

1. Same rules as §1391.  Venue is proper where (in order of preference)

a) A judicial district where any defendant resides, if all the defendants reside in the same state.

b) A judicial district in which a substantial part of the events or omissions occurred which gave rise to the claim

c) If there is no other district in which the suit may be brought, then A judicial district in which any defendant is subject to personal Jx.

D. NOTE: If interpleader is raised as a compulsory counterclaim or a crossclaim, it may fall w/in supplemental Jx

LXVIII. Alternate to Rule 22 is Federal statute §1335

1. Passed for greater efficiency

2. Rule 22 is still better when claimants are all in one state, and still offers more venue options.

B. Subject matter Jx

1. only minimal diversity is required: one claimant must be diverse from any other claimant (same side of the v.) 28 USC §1335(a)(1)

a) the diversity of the stakeholder is irrelevant. (State Farm v. Tashire p722)

b) OR, all claimants are citizens of the same state but there is an interested stakeholder who is a citizen of a different state. 

2. amount in controversy need only be $500. 28 USC §1335(a)
3. determined by the “stake”, or the amount of money in the pot that the claimants are fighting over

C. Personal Jx

1. Where parties use §1335, the court has personal Jx over any claimant found and served within the United States.  28 USC §2361

a) Federal interpleader is the only statute conferring nationwide Jx where the cause of action is a state claim. 

D. Venue

1. When the parties invoke §1335, venue is proper in any judicial district in which one or more of the claimants resides.

E. 28 USC §2361 allows a judge to prevent claimants from proceeding in other venues when he grants the interpleader under §1335.  
1. In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district court may issue its process for all claimants and 
a) enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court. 
b) Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found.
Rule 23

Class actions

LXIX. Generally

A. To analyze:  go thru 23(a) and then 23(b) to determine if the class should be certified.

B. Federal courts hesitate to certify nationwide classes on state law claims and mass tort claims.

1. Mass torts

a) one event with multiple victims

b) multiple linked events taking place over long period of time effecting many people 

c) Reluctance during the 60s and 70s to certify large classes started to fade in the 80s with emergence of asbestos cases

C. The benefits of class actions for plaintiffs include:

1. the ability to bring claims that would not stand on their own

2. more claims against the defendant result in higher damage rewards which means better lawyers are willing to litigate the claim

3. in sum, their collective position is greater than the sum of the parts.

D. On the other hand, leaving the fate of multiple plaintiffs in the hands of one jury is risky.  The alternative of getting in front of multiple juries might increase the likelihood of a recovery in situations of novel facts or legal theories.

1. Class action might help a Defendant who wants to get rid of all his liability at once, put all his effort into a one time defense and win.

LXX. Rule 23(a) defines “who” can make a class; so the court can reasonably determine who is a member of the class when it comes time to bind them by the judgment and/or award them damages.

A. Rule 23(a)(1) requires the class be so numerous that joinder of all members would be “impracticable”

1. This is known as the “numerosity requirement”

2. No precise number

3. Joinder might also be impracticable b/c ppl are geographically dispersed.

B. Rule 23(a)(2) requires that the class have questions of law or fact in common.

1. This is known as the “commonality requirement”

2. Some courts require that common issues of law or fact “predominate”

C. Rule 23(a)(3) requires that the claims or defenses of the named plaintiffs are representative of, or typical of, all the other class members.

1. This is known as the “typicality requirement”

D. Rule 23(a)(4) requires that the named parties and the lawyers fairly and adequately represent the interests of all class members.

1. Known as the “adequacy requirement”

2. Where parties have sharply conflicting or differing interests, the class could be decertified or severed.

(1) Ex: Hansberry v. Lee, white homeowners seeking to enforce race-based restrictive covenenant did not represent African American homeowner so he was not bound by the decision in the earlier case.

LXXI. Rule 23(b) describes the types of class actions allowed

A. Rule 23(b)(1)(A) takes the position of the party opposing the class action; it allows certification of a class if litigating the claims individually would result in “incompatible” standards of conduct for that party.

1. This is a mandatory class- members are not allowed to opt out and are not entitled to notice.

2. Only used in cases where declatory or injunctive relief is sought.  

3. If there is no real possibility that individual claims will be brought, this requirement is not met. 

B. Rule 23(b)(1)(B) takes the position of the class party; it allows certification when the outcome of the litigation would “impair or impede the ability” of the other potential plaintiffs to protect their interests.

1. This is a mandatory class-  This is usually allowed in the case of limited fund suits, such as where the damages incurred exceed the available amount of insurance.  

a) If no class action were allowed, the first plaintiff to sue would win the entire pot. The other plaintiffs would have to go after that plaintiff to get their fair shares, increasing the amount of litigation coming through the courts. 

C. Rule 23(b)(2) allows certification when the party opposing the class has acted consistently towards all members of the class AND the class is seeking final injunctive or declatory relief of the behavior.

1. Mandatory

2. Often used for civil rights cases or other constitutional rights cases.

3. A monetary award will not disqualify this class, as long as it is incidental to the injunctive or declatory relief.

4. The class will not be allowed if it is seeking a preliminary injunction or a temporary restraining order.

LXXII. Rule 23(b)(3) is a set of more stringent requirements for class certification when the class is seeking monetary damages (particularly small claims):

1. optional, members are allowed to opt out

B.  A common question of law or fact must predominate AND…

1. Court must balance judicial economy of combining cases with the due process rights of plaintiffs to “get stuck” with the attorneys and the outcome. 

a) Securities class action can meet this requirement when the defendant’s activities stem from a single course of conduct. 

b) Products liability seldom meet this requirement because the issue of causation predominates and it will be different in each injury.

c) Mass t orts usually fall in this category.

C. …Class action must be superior means of adjudicating the controversy over other methods AND…

1. Other courses of conduct include individually litigating each claim, joinder of some plaintiffs, testing one claim first, allowing parties to intervene or implead others.

a) Using a class action is compelling when the individual claims are so small that is it unlikely any of them would individually bring a suit, but collectively the damage is great enough to warrant litigation.

2. Factors that must be considered under the Rule:

a) (A) interest of members of controlling their own litigation

(1) A strong desire of individual plaintiffs to control their own litigation might indicate dissatisfaction with representation, resulting in a high rate of “opt out” that in turn decreases the efficiency benefits of the class action. 

b) (B) extent of litigation already commenced by other plaintiffs in other forums

(1) To what extent will the class action be just another suit burdening the system.
(2) When class actions have been “tested” out in smaller suits, it alleviates the court’s concern of a novel plaintiff class hitting the jackpot with one anomalous jury.

c) (C) desirability/undesirability of concentrating the claims in the forum

(1) Is this the right place for this battle? May depend on location of accident, evidence, witnesses, citizenship of parties, etc.

d) (D) difficulties in managing the class action.

(1) The most scrutinized factor.  Court should consider the size of the class, burden of notice, number of intervenors, choice of law issues, etc.

(2) EX:  Castano v. American Tobacco, Co (p763), where district court improperly certified a class.  Appellate court decided that the class contained too many members from different states, and the states had such disparate rules governing the state law claim that it precluded certifying the class.  The appellate court was worried about judicial blackmail, where the plaintiffs just focus on getting the class certified so that it can scare the Defendant into settling;  Effectively violating Defendant’s due process.

D. … (under 23(c)(2)) the class members must have notice of their choice to opt-out. 

a) This factor may be so costly as to preclude the advantages of the class action.

LXXIII. Rule 23(c) outlines the rules for managing the class action.

A. Rule 23(c)(1)(A) requires the court to certify the class at the earliest practicable time.

B. Rule 23(c)(1)(B) requires the court order to include a description of who is in the class, the class claims/defenses and the class counsel.

C. Rule 23(c)(2) requires class members of a 23(b)(3) class to receive personal notice when names of members are known.
1. Class members of 23(b)(1) or (2) ‘may’ be notified.

2. The representative class member bears the cost burden of notification. 

3. This ensures that due process has been followed and we can hold the members bound by the judgment.

(1) Ex: Eisen v. Carlisle and Jacquelin, 1974 (p778), where even a cost of $225k for a recovery of $70 did not preclude the need to individually notify each class member.

D. Rule 23(c)(3) describes binding effect of class action judgments:

1. In a class action suit where the class was formed under 23(b)(1) or 23(b)(2), members who the court finds were members of the class are bound by the judgment 
2. In a class action suit where the class was formed under 23(b)(3), members who were notified and who did not opt out are bound by the judgment.
a) Ps who opt out are not bound by res judicata but are still bound by stare decisis.

E. Rule 23(c)(4) allows the court to certify “issues” and divide the class into independent subclasses based on their issues.
1. Highly discretionary

F. Rule 23(d) allows the court to order actions necessary for  managing the class action.

LXXIV. Rule 23(e) allows settlement only for classes that can be certified. 

A. The court must certify class action settlements.

B. They are filed, answered, settled and dismissed all on the same day.

C. They must still meet class formation rules under 23b to ensure members are being represented.

1. EX: Anchem (p802) where class Group 1 settled for $200M contingent on settlement with class Group 2 and class Group 3, that were being represented by the same lawyers.  Group 2 and Group 3 had opposing interests.  The settlement was not approved.  Group 2 and Group 3 should have been divided into subclasses each with their own lawyers.

a) These groups were all joined under §1402 Multidistrict Litigation, which is slightly different from Rule 42.  It allows one panel of judges from a district that has expertise in the issue to try different cases that are brought all over the nation but that have similar legal issues.  It helps protect against inconsistent verdicts.

LXXV. NEW Rule 23(f) allows for an interlocutory appeal of a grant or denial of class action certification in the discretion of the court of appeals, without agreement by the district judge.
subject matter Jx for class actions
A. 1331 claims always allowed in federal court

LXXVI. 1332(b) still the rule for non-nationwide class actions
A. Diversity is measured by the “named plaintiffs” or the class representatives.
B. If the amount in controversy is satisfied by one named plaintiff, §1367 supplemental Jx allows all other claims to be added.

(a) Allapatah, 2005- Exxon dealers claimed they were overcharged by Exxon corp.  Got together in a class action suit against Exxon.

2. There is no amount in controversy requirement for 23(b)(2) class actions for injunctive relief

LXXVII. 1332(d)(2) codified CAFA- Class Action Fairness Act of 2005 for nationwide class actions
a) Enabled nationwide class cases to be filed in, or removed to, federal court

B. Changed (broadened) the rules for federal diversity/jurisdiction 
a) It expanded federal Jx by creating Jx for classes of more than 100 members AND:

(1) At least one class member is diverse from at least one defendant AND

(2) Total aggregate amount in controversy is greater than $5M outside of costs and interest.

C. Changed (loosened) the rules for removal §1453
a) If more than 2/3 of the class members are not from the forum, it can be removed to federal court

b) In a diversity case, an in-state defendant may remove

c) Any defendant may remove, even without consent from other defendants

d) There is no 1 year time limit on removal

e) district court decisions to remand are reviewable if review is sought within 7 days, and must be decided within 60 days of acceptance (with a possible 10 day extension).

f) If the class wants to stay in state court, they need to keep their claim under $5M and or dice up the class into smaller classes to stay under the 2/3 rule.

D. Restricted the practice of coupon settlements on both 1331 and 1332 cases.
a) Authorizes federal judges to hear expert testimony on the value of coupons to the class members.

b) Judges’ approval of the settlement must be written, in addition to meeting rules of 23(e)(1)(C).

c) Authorizes “cy pres” approach where the court redistributes unclaimed funds to charity or to the government.  Prohibits attorney’s fees from being calculated based on cy pres funds.

d) Attorney’s fees must be calculated using the value of coupons actually redeemed, not the value of the coupons awarded/available to the class.

E. Transformed the procedures for settling class actions in federal courts.
a) Settlements can not result in a net financial loss to individual plaintiffs unless the court makes a written finding that the loss is acceptable when weighed against non-monetary benefits.

b) Bans settlements that result in extra money to in-state or local plaintiffs as compared to out of state plaintiffs.

c) Before settlement is approved, “appropriate” state and federal officials must have notice (usually state Attorney Generals or banking regulators)

F. 1332(d)(3) tells federal courts they may decline Jx when

1. between 1/3 and 2/3 of class members are from the forum state 

2. AND the primary defendants are from the forum state

G. 1332(d)(4) tells federal courts they must decline Jx when the class action is a local controversy.

1. When 2/3 of the class members are from the forum state AND

2.  the primary defendant is from that state OR

a) A significant defendant is from that state AND

b) The principal injuries were sustainted in that state AND 

c) no other class action on the same issue has been filed in last 3 years

H. 1332(d)(5) retains state’s sovereign immunity as a defense to civil rights cases

1. they usually arise out of federal law anyway

I. 1332(d)(9) reserves Delaware’s Jx over most corporate cases by declining federal Jx over cases involving

1. securities laws

2. internal affairs or governance of an incorporated entity

3. fiduciary duties created by securities laws

LXXVIII. a class action may be sustained either under the conventional rules or under CAFA.
1. CAFA augments the traditional rules, it does not replace them.
Rule 23.1 shareholder derivative suits.
LXXIX. These suits are disfavored b/c one disgruntled shareholder can bring a lawsuit, so this rule puts some barriers in place.

1. Bond

2. verified pleading

3. plaintiff must plead with particularity its efforts to resolve the problem before pursuing litigation, and reasons those efforts have failed

4. claim must represent the interests of all shareholders

5. All the plaintiffs do not have to agree to the settlement, as long as the settlement is good for the company its good for the shareholders.

a) EX: Saylor (p792)

Rule 24

Intervention

LXXX. Rule 24(a) gives a third party the right to intervene in an action when:

A.  he claims an interest in the property/subject of the action…

(1) Ex: Cascade Natural Gas. v. El Paso Natural Gas, 1967 (p720), where federal gov’t stopped the merger of two gas companies b/c of antitrust issues. During it’s dissolution, State of CA was allowed to intervene b/c the federal gov’t was not doing a good enough job representing the needs of CA residents. 

(2) Whenever a State law if tested for constitutionality the gov’t entity representing the law will be allowed in.

B. …AND this claim is not adequately represented by the existing parties…

a) Ex: Bustop v. Superior Court, 1977 (p715), where the court denied the motion to intervene from a nonprofit org representing white school students who would be displaced under the school board’s desegration plan; a plan that the CA Sup Ct ordered the district to create/implement.  When the district brought the plan to the court for review of the plan’s adequacy, Bustop wanted to intervene. On appeal, the court granted it because they had a direct interest (social/educational/economic aspect of moving schools), their interest was not already represented (the plaintiff represented minority students) and the court’s discretion was abused b/c based on the history of other similar suits the court would need to reformulate the plan and would need input of all parties anyway. 
C. …AND if the party is not allowed in the suit, the disposition of the suit may impair or impede his ability to protect that interest

1. The test is that the party must have an “interest” in the action; the party need not be bound by res judicata in order to have a right to intervene.

a) Ex:  Atlantis v. United States 1967 (p705), where the gov’t sued Acme Corp for trespass on some coral reefs in the ocean. Atlantis claimed IT owned the reefs, not the gov’t.  Atlantis had an intervention of right.  If the court found Acme trespassed, it meant the gov’t owned the reef.  If the court found Acme did not trespass, it meant Acme owned the reef.  Any action after the suit by Atlantis to claim ownership would require enormous efforts to get the ruling overturned (stare decisis requires upholding the finding).  
(1) As an intervening party, Atlantis wanted to “answer” the gov’ts claim against Acme by asserting it’s ownership over the reef; and it wanted to file a cross claim against Acme for trespass.  This was Atlantis’ only way to fight the gov’t on this issue, b/c the gov’t is immune from suit.  But, once the gov’t sues a party, that party can sue the gov’t.

(2) In this circuit, once a 3 judge panel makes a decision other judges are bound by it unless it is overturned in a rehearing en banc or by the Sup Ct.  Very  few cases actually get those, so  in reality  Atlantis would be seriously impeded from protecting it’s interest.  In a circuit where this “sister panel” rule does not exist, Atlantis would not be as strong, but it will still have a good case because all judge panels at least defer to precedential pull of other judge panels.
(3) Atlantis’ ability to be amicus curae in this case not enough b/c amicus can’t examine witnesses, make motions, appeal, submit evidence, etc.
2. The opportunity to intervene can be lost if the intervening party unduly delays in moving to intervene.

3. The intervening party can move to intervene after the trial has started, but then he takes the proceedings as he finds them and he is barred from disqualifying the judge under Rule 170

4. The court may reject a motion to intervene even if none of the parties object.

D. Denial of a motion to intervene as a right is immediately appealable.  It gets de novo review.

LXXXI. Rule 24(b) Gives parties the option to ask the court’s permission to intervene (permissible intervention) when:

A. A federal statute confers this conditional right on a party, OR

B. The applicant’s claim or defense has a question of law or fact in common with the main action.

C. Decision is made at the court’s discretion.

1. Court will deny the application if the intervention will unduly delay or prejudice the adjudication of the original parties.

D. Denial of a motion to intervene permissibly is not immediately appealable.  

1. On review, it gets deference b/c court’s decision is discretionary and court is only looking for an abuse of discretion.
Discovery

LXXXII. Generally

A. Purpose:

1. more accurate trial outcomes

2. reduce the risk of surprise

3. give the trier of fact a more accurate picture

4. promote settlement

5. determine if the dispute can be resolved via summary judgment
B. Tools of discovery

1. Rule 26 meeting of discovery plan

2. Start with informal investigation

a) interviews

b) document review

c) Freedom of Information Act.

d) Visits to the “scene”

3. Initial disclosures

a) Contact info of people  likely to have valuable info

b) Copies of documents likely to have valuable info

c) Computation of category damages

d) Insurance agreements that may be used to pay judgments

4. Then, look at documents

5. Next, use Interrogatories

a) written questions sent to a party that must be answered under oath in writing.

b) They ask about specific facts like names, numbers, dates, etc.

c) They also ask about what a party contends happened

d) Helps set up depositions

6. Requests for admissions

7. Depositions

a) Get to hear what questions the other side wants to ask

b) Get to see how witnesses will hold up in court

c) Under oath, recorded.

d) Expensive!
8. Physical and mental examinations

a) Only ordered for good cause when there is no other means to obtain the info and it’s a critical issue at trial.

9. Motions of protective order for discovery that is getting too broad, or where one party is going on a fishing expedition

10. Motions to compel for discovery that is being obstructed by a party (rule 37(a))
11. Sanctions for not following the rules or the judges orders under Rule 37
C. Other
1. Responding party pays for discovery

2. Discovery is usually self executing unless the court needs to play referee
LXXXIII. Rule 26

A. Rule 26(a)(1)(A) gives parties an affirmative obligation to turn over names/contact info for people who are likely to have information that might support its own claims or defenses, unless solely for impeachment.
1. If a party has relevant information, but does not plan to use it in its own case, it does not have to turn it over unless the other party specifically asks for it.

2. Material solely for impeachment is any evidence that shows the testimony of an opposing witness is unreliable.  

a) If the material helps determine an issue in the case and happens to also impeach a witness, that evidence IS within discovery b/c it is not “soley” for impeachment.

B. Rule 26(a)(1)(B) gives parties an affirmative obligation to turn over all documents, electronically stored information and tangible things in it’s custody that it may use to support its claims, defenses, unless solely for impeachment.
C. Rule 26(a)(1)(D) requires parties to disclose any relevant insurance policies

LXXXIV. Rule 25(a)(2) requires early disclosure of a party’s intent to use expert testimony w/in 90 days before trial

A. Rule 26(a)(2)(A) requires parties to disclose the names of experts they intend to use as witnesses at trial

B. Rule 26(a)(2)(B) requires parties to disclose the names of other experts they are using who are not necessarily going to testify.

1. Court must certify the expert.

a) Kelly/Frye test:  scientific testimony is admissiable only if based on or deduced from well-recognized scientific principle or discovery sufficiently established to have gained widespread acceptance in the particular field of which it belongs.

(1) Traditional rule. Used in CA and 15 other states.

b) Federal rule: Daubert test (More liberal than the Kelly/Frye test.)  Requires a court to make a preliminary assessment of the scientific validity and applicability of the testimony considering these non-exclusive factors:

(1) Whether the theory or technique in question can be and has been tested.

(2) Whether is has been subjected to peer review and publication

(3) Its known or potential error rate and the existence and maintenance of standards controlling its operation

(4) Whether it has attracted widespread acceptance within a relevant scientific community.

2. The party using the expert must submit a report written by the expert containing:

a) a complete statement of his opinion to be expressed and the reasons for doing so

b) data the expert used in forming his opinion

c) exhibits he plans to use 

d) the experts qualifications and any publications he produced in the last ten years

e) the experts compensation
f) list of other cases the expert has testified in within the last four years
C. Rule 26(a)(2)(C) This disclosure must occur at least 90 days before trial begins or, if the evidence is rebuttal evidence, within 30 days after the other party produced the original evidence.
LXXXV. Rule 26 (b) governs the scope of what is discoverable

A. Rule 26(b)(1) allows discovery for “any matter, not privileged, which is relevant to the claim or defense of any party.

1. information need not be admissible in trial. It only need point to information that might be admissible. 

2. all non-privileged info is up for grabs

3. For good cause the court may expand discover to include “material relevant to the subject matter” as opposed to just material relevant to the claims/defenses.

B. Rule 26(b)(2)(B)- NEW!! Info not accessible b/c of undue cost is not discoverable
1. “A party need not provide discovery of electronically stored information from sources that the party identifies as not reasonably accessible because of undue burden or cost. 

a) On motion to compel discovery or for a protective order, the party from whom discovery is sought must show that the information is not reasonably accessible because of undue burden or cost. 

(1) If that showing is made, the court may nonetheless order discovery from such sources if the requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C). 

(2) The court may specify conditions for the discovery.”

C. Rule 26(b)(3) makes attorney work-product undiscoverable.

1. A party may not obtain thru discovery any material “prepared in anticipation of litigation or for trial by or for another party”

a) Need not be prepared by an attorney to be protected.

b) Includes memos, working papers, notes

c) Strongest protection is given to lawyer’s mental impressions, conclusions or opinions.

d) A person may, however, get a copy of her own statement even if it is work-product.

2. UNLESS the party seeking the discovery has a substantial need of the materials and the party is unable without due hardship to obtain the substantial equivalent of the materials by other means.

3. Information gathered under the ordinary course of business and not for litigation purposes is NOT protected.

a) EX:  An insurance company routinely investigates every claim made by or against insured’s.  

4. UNLESS that information is routinely gathered/prepared/obtained in response to the prospect of litigation.

5. Undecided how much of a showing a party must make to overcome the immunity.

D. Rule 26(b)(4) governs discoverable information from experts

1. Rule 26(b)(4)(A) allows a party to depose any expert witness who may testify at trial.

2. Rule 26(b)(4)(B) allows a party to indirectly discover facts known by experts who are not going to testify, but does not allow the party to directly depose those non-testifying experts. 

a) I.e., it protects, under work-product doctrine, material gathered from hired, non-testifying experts.

E. Rule 26(b)(5) requires a party claiming privileged immunity to provide a description enabling the other party to determine if the claim is justified.

1. Also applies when party claims work-product privilege.

LXXXVI. Rule 26(f) requires the parties to meet and develop a discovery plan at least 21 days before the pre-trial conference.

1. Rule 37(g) imposes sanction for failing to participate in this planning process

LXXXVII. Rule 26(g) imposes an affirmative duty to engage in pretrial discovery in a responsible manger and offers to curb abuses by explicating encouraging the use of sanctions.

1. An attorney’s reasonable inquiry is judged by an objective standard. Good faith is no defense.

2. Intent need not be shown.

3. A motion to compel is not necessary before sanctions can be imposed.

4. Conduct is measured against the rules, not the local custom or practice. 

LXXXVIII. Electronic discovery

A. Rowe cost-shifting test

1. specificity of discovery request 

2.  likelihood of discovering critical info

3. availability of info from other sources

4. purposes for which the responding party maintains the requested data (UBS said this was unimportant

5. relative benefits to the parties of obtaining the info

6. total cost associated with producing the info

7. relative ability of each party to control costs and its incentive to do so

8. resources available to each party

B. The modified Rowe test under Zubulake v. UBS tries to answer the main question of whether or not the discovery is an undue burden or expense.  In order of importance::

1. extent to which the request is specifically tailored to discovery relevant info

2. the availability of info from other sources

3. total cost of production, compared to amount in controversy

4. total cost of production compared to the resources available to each party

5. The relative ability of each party to control costs and its incentive to do so

6. the importance of the issues at stake in the litigation

7. The relative benefit to the parties of obtaining the info.

C. Whether electronic data is accessible or inaccessible turns on what format it is stored in.

1. Accessible data includes:

a) Active, online data such as hard disks

b) Near-line data like optical disks

c) Offline storage, like magnetic tapes that are stored separately

2. Inaccessible data includes:

a) Backup tapes

b) Erased, fragmented or damaged data

D. Companies are required to preserve all documents and data that it “knows, or reasonably should know, will likely be requested” in pending or reasonably foreseeable litigation matters.

LXXXIX. International discovery

A. In many countries, only documents are exchanged.

1. almost all countries require automatic disclosure of all relevant documents

2. no pretrial depositions

B. In civil law systems, 
1. scope: because the pleadings are more specific, the scope of discoverable/relevant documents is narrower

2. timing:  evidence is simultaneously gathered and evaluated by the judge in a series of hearings.

3. who: evidence gathering is a judicial function- Parties may not compel each other to produce evidence without participation from the judge

a) the judge decides which witnesses to call, questions them and records the evidence.

4. experts: the court decides if expert witnesses are needed; and if so, picks who will serve that function.

C. American courts can compel discovery for items outside the U.S. borders relevant to a dispute being adjudicated in the U.S.  BUT, many countries who don’t like this have enacted “blocking statutes” that prevent the information from being revealed.

1. As a result, the Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters created three alternative rules:

a) The litigant requests the court litigating the action to send a Letter of Request to the Central Authority in the country that holds the evidence.  The Central Authority gives the request to an appropriate court in that country.  A court decides if the evidence should be allowed.

b) The litigant takes his request for the evidence before a diplomatic or consular officer.  (although, states in the convention can refuse to let a litigant take this route.)

c) The litigant may request the foreign country appoint a commissioner to take evidence. 

2. The Hague Convention on Evidence supplements American law, and does not displace it. 

D. Restatement  (third) of foreign relations law codifies the balancing test of applying American vs. international discovery rules:

1. American courts can also compel discovery of documents located in the U.S. relevant to litigation being adjudicated outside the U.S.

2. Failure to produce evidence may result in dismissal or default judgment.

3. In ordering a foreign party to produce evidence, the court must consider:

a) The importance the evidence plays in the investigation/litigation

b) The degree of specificity of the request

c) Whether the info originated in the U.S.

d) The availability of alternative means of getting the info

e) Extent to which compliance/noncompliance would undermine important US interests/foreign interests.

4. When the foreign party is prohibited by the foreign forum from producing the evidence, 

a) said party must make a good faith effort to get permission to turn the evidence over

b) the party should not be held in contempt

c) the court can make a finding of fact against the party
Rule 30

Oral Depositions

XC. Scope

A. Rule 30(a)(1) Attorneys can confront and question any person, including a party, without leave of the court, regarding information relevant to an y claim or defense.

1. Note:  subpoena’s are nto required to depose a party. But, if there is no subpoena then that party’s failure to participate does not generate sanctions.  So it’s best to always use a subpoena.

B. Rule 30(a)(2) requires leave of the court if:

1.  the deponent is in prison

2. deposing party exceeds ten depositions

3. if deponent has already been deposed

4. deposing party wants to do it before the discovery conference has taken place

XCI. Rule 30(b)(6) allows a corporation to be deposed

XCII. Rule 30(d)(2) allows a deposition to last only for one day or a maximum of 7 hours.

XCIII. Rule 30(e) allows only a deponent to review the transcript if he so requests within 30 days and make changes to it.
Rule 33
Interrogatories 
XCIV. Rule 33(a) availability

A. No leave of the court required, no officer required

B. Maximum 25

C. Answering party must provide all information known to him and known to other individuals that reasonably can be obtained through investigation

1. I.e., the party must investigate and ascertain knowledge before answering

XCV. Rule 33(b) rules

A. May only be sent to parties in the action

B. Must be answered in writing and under oath.

1. Answering party consults with attorney, employees, other agents before answering.

C. Must be signed and returned within 30 days

D. Objections to questions must be stated with specificity
rule 34

requests for inspections

XCVI. Generally

A. Notice required but no court order

B. Party seeking discovery must designate the particular items sought to be inspected, tested or copied.

C. Once a case has begun, a party has an obligation to presever records, electronic or otherwise, containing relevant information even in the absence of a court order to do so. 

XCVII. Who

A. Parties can require nonparties to submit to inspections of premises.

Rule 36
Requests for Admissions
XCVIII. A written request to admit the truth of certain matters of fact that are in dispute or to admit the genuiness of any relevant document.

A. They are designed to dipose of issues that are not in dispute as opposed to discovering new information.

XCIX. Rule 36(a)

A. No leave of the  court required

B. Receiver must respond under oath

C. The matter is admitted if the receiver does not respond

D. If reasonable investigation does not provide sufficient facts to admit or deny, the answering party may refuse to admit on that ground

E. Admissions can be amended or rescinded w/ leave of the court

C. Rule 36(b) An admission supersedes the pleadings
Rule 37

Sanctions for abuse in discovery
CI. Generally

A. The spirit of the rules is violated when parties use discovery as tactical weapons by overusing it or by defensive/evasive responses

B. Standard of review on appeal is abuse of discretion by the lower court

1. A trial court abuses its discretion when its order is ‘manifestly unreasonable or based on untenable grounds.’

C. Spoliation, or destroying, altering, otherwise failing to preserve documents relevant to litigation, is prohibited

1. Intentional spoliation is a criminal offense. 

2. “If a party fails to take “all necessary steps to guarantee that relevant data are preserved and produced,” the resulting spoliation is potentially sanctionable, even if it was merely negligent.”
CII. Inherent power of the court can also produce sanctions.

CIII. Rule 37(a) governs motions for order to compel
A. If the party to be compelled is a party to the action, the court hearing the action will order the party to compel.

1. If the party is not a party to the action, a court in the district where the discovery is to take place issues the order to compel
B. Rule 37(a)(2)(B) allows motions to compel when:
1. party fails to answer a question during an oral depo or written depo
2.  corporation fails to designate officers who can testify on its behalf

3. a party fails to answer an interrogatory

4. party fails to respond to request for an inspection

5. AND the moving party must certify that it made a good faith effort to get the information from the disobedient party.

C. Rule 37(a)(3) an evasive or incomplete disclosure, answer or response is a failure to disclose, answer or respond.

D. Rule 37(a)(4) Disobedient party must pay costs.
CIV. Rule 37(b) creates the sanctions for failure to comply with a court order:

A. Rule 37(b)(2)(A) allows the judge to make the designated facts in question established for the purpose of the action

B. Rule 37(b)(2)(B) allows the judge to prevent the disobedient party from supporting or opposing certain claims or defenses or from introducing designated matters into evidence

C. Rule 37(b)(2)(C) allows the judge to strike issues from the pleadings, stay proceedings until the order is followed, dimiss the action or any part thereof, or render a default judgment against the disobedient party.

D. Rule 37(b)(2)(D) allows a judge to find a disobedient party in contempt of court (except when the party is refusing to submit to a physical or mental exam)

E. Rule 37(b)(2)(E) pertains to ppl who are refusing to submit to a mental or physical examination. 

1. Judge may apply sanctions under sections A,B or C unless the party failing to comply shows they are unable to produce the disobedient party for the exam.
F. In lieu of or in addition to any of these orders, the judge can also require the disobedient party or the attorney to pay reasonable expenses, including attorney’s fees caused by the failure (unless the court finds the failure was substantially justified or there were other circumstances making the award of expenses unjust.)

CV. Rule 37(c) governs the failure to disclose; disclosing misleading info or refusing to admit truthfulness when requested to do so.

A. Rule 37(c)(1) indicates when a party fails to disclose evidence he may not use that evidence at trial unless it was harmless.

1. The judge may also impose sanctions described in 37(b), including reasonable fees.

2. The judge may also inform the jury of the disobedient party’s failure to make the disclosure.

B. Rule 37(c)(2) indicates when a party fails to admit the genuiness of a document (Rule 36) , and the other party later proves the genuiness of the document, the judge should require the disobedient party to pay the costs incurred to find that proof.

1. This is a default/auto imposed sanction, unless the judge finds reason for the failure

a) The original request was objectional

b) The admission was of no substantial importance

c) The disobedient party had reason to believe the other party would prevail

d) Other good reason

CVI. Rule 37(d) governs failure to attend deposition, answer interrogatories or respond to inspections.

1. Failure to appear for a deposition after being served with proper notice,

2. Or failure to answer interrogatories after being served with proper notice

3. or failure to respond to and inspection 

a) Results in sanctions described in 37(b)(2)(A),(B),(C) and/or reasonable costs.

CVII. NEW Rule 37(f) provides a safe harbor against sanctions when electronic evidence is lost/spoiled as long as “good faith” was used
1.  “Absent exceptional circumstances, a court may not impose sanctions under these rules on a party for failing to provide electronically stored information lost as a result of the routine, good-faith operation of an electronic information system.”
a) Narrow interpretation=  the company is off the hook only when the computer does something it was not supposed to do; when a human tells the computer to do X but it does Y.  

(1) Offers a very small safe harbor

b) Broad interpretation= the company is off the hook when a human fails to tell a computer to cease auto-deletion, or where a company’s legal department failed to notify one of hundreds of document custodians that she needed to keep documents
(1) Offers a larger safe harbor

2. “This could signal a shift towards using “good faith” as the relevant standard” for producing electronic information

CVIII. Rule 37(g) sanctions parties who fail to participate in the discovery planning conference

1. Sanctions are reasonable costs caused by the failure

Rule 38

Right to a jury trial

CIX. 7th Amendment “preserves” the right to a jury trial

1. Courts have interpreted this to mean a jury trial is the “minimum” procedural protection required by the Constitution, and we could add other protections if we chose to.

CX. BVS: Parties are “entitled” to a jury for legal claims recognized at common law 
1. usually seeking damages rather than some form of equitable relief such as an injunction or rescission of a contract.

B. Where a case alleges both equitable and legal claims, the legal claims should go to the jury before the equitable claims are tried by the judge.

CXI. Test for the right to a jury trial

A. Step one:  Does the statute that creates the cause of action create the right to a jury trial?

1. like antitrust or shareholder derivative suits

B. Step two:  Historically, was this issue triable to a jury?

1. consider if the 7th Amendment preserves it … it does if the claim is brought in federal court.

a) 7th Amendment is not binding on the states via 14th Amendment so it might not if the claim is in state court.

b) Does the state constitution preserve the right?

c) Applies to all statutory causes of action that were triable to a jury in 1791, whether the statute expressly says so or not.

d) Does not apply to suits against the United States (unless the statute says so)

C. Step three:  does the remedy sought warrant a jury trial?

1. Jury trial is available when a legal remedy is sought (such as money damages).

a) Asks the jury to look in the past at what has already happened to determine how to rectify the situation.

b) Jury will decide only the legal issues, then the judge will rule on the equitable issues.

2. Jury trial is unavailable when only an equitable remedy is sought (such as injunction)
a) Forward looking

b) May require continued monitoring by the court and it’s too hard to reconvene a jury.

3. When a party wants both, determine if the legal remedy is incidential to the equitable remedy or vice versa.

a) EX:  Chauffers v. Terry (p1015) where the union members sued the union for injunctive and compensatory damages (money for back pay).  Here, the money was restitutionary which is an equitable form of relief.  Court ultimately decided the union members had been damaged by the union so it was a legal remedy that warranted a jury trial. 

4. Declatory relief can be either- it depends on the underlying legal claim (not the issue)

a) Dec relief did not exist in 1791

b) When used by the “would be” defendant, we turn the case right side out and look at the “would be” plaintiffs cause of action to determine the right to a jury trial.

c) Declatory Judgment Act increased the scope of issues where there is a right to jury trial

CXII. Demand for a jury trial

1. Parties invoke their demand by including it in the caption in the pleading or in the answer.

2. both the plaintiff and the defendant can demand a jury trial
CXIII. Other situations

A. Counterclaims can create jury trial

1. Where the original claim is equitable and does not call for a jury trial, if the counterclaim is legal and does call for a jury trial then the case will be tried with a jury.

a) Beacon Theatres v. Westover 
Rule 41

Dismissal

CXIV. Rule 41(a) voluntary dismissal

A. Plaintiff may dismiss the case at any time up until the defendant answers or files a motion for summary judgment (whichever occurs first)

1. Dismissal without prejudice the first time.

2. the 2nd time it operates as an adjudication.

B. The court may dismiss without prejudice after the plaintiffs right to do so has expired.

1. The judge can impose conditions on the dismissal such as money payment for defendant’s expenses

CXV. Rule 41(b) involuntary dismissal

A. The court may exercise its inherent power to dismiss with prejudice if the plaintiff fails to prosecute, or to use “due diligence” at trial

1. Functions as an adjudication.

2. If the delay has not prejudiced the defendant, or if the defendant is partly responsible for the delay, dismissal is improper

B. Can also be used as a sanction against a naughty plaintiff

Rule 42 

severance

CXVI. 42(a) consolidation

1. Court has the authority to join claims when they involve a common question of law or fact.

a) Do not need parties consent

b) Can sever just for pretrial or for the whole trial

c) Parties do not have to be identical in all the actions

CXVII. 42(b) separate trials

1. Parties may move for separation or the court may do it sua sponte.

a) Decision needs to be made at pre-trial stage

b) Not a final judgment, so does not qualify for interlocutory appeal or collateral order.

(1) The appeals usually fail b/c of the discretionary nature of the decision.

2. Court may order a separate trial for any claim, cross-claim, counterclaim or 3rd party claim “in furtherance of convenience or to avoid prejudice.”

a) The judge divides the claim up into two or more groups of claims, and tries them separately but makes one overarching judgment affecting all of them.

b) Judge decides based on convenience, avoiding prejudice and minimizing expense and delay.

3. If separation is ordered in a case involving both legal and equitable claims, the issues common to both claims must be tried to a jury first.

a) Then the court can separate the claims and decide the equitable issues in light of the jury’s finding on the common legal issues.

4. Typically used to separate issue of liability from the issue of damages.

Rule 47

Voir Dire
CXVIII. Generally, two issues

A. Array of jury pool

1. Randomly selected registered voters or ppl w/ drivers licenses.

B. Venire

CXIX. 6th Amendment right to a jury trial encompasses the right to a trial by an impartial jury drawn from a representative cross-section of the community.

A. Duren test: Prima facie case for violation of the cross-section requirement:
1. the group alleged to be excluded is a distinctive group in the community

a) Sex, gender, ethinicity, color

2. the representation of the group in venires from which juries are selected is not fair and reasonable in relation to he number of such persons in the community

a) The “community” is the community of qualified jurors in the judicial district where the case is being tried.

b) The only case that found underrepresentation was where the community was 8%  African American and the array was 4% African American.

c) Comparative disparity test:  measures the diff between the % of ppl in the community vs. % of those ppl on jury venires

d) Absolute disparity test:  

3. The underrepresentation is due to systematic exclusion of the group in the jury-selection process.

a) There is no affirmative duty for the govt to actively create a representative jury or jury pool.

b) Gov’t is actually prohibited from using race at all to select ppl for jury duty

B. If prima facie case is made, burden shifts to other side to show no constitutionally significant disparity exists or a compelling justification for the procedure resulting in disparity.

CXX. Voir dire 

A. Lawyers and sometimes judges ask questions.

B. Challenges for cause

1. unlimited number available to both parties

2. Can be used when a juror indicates sufficient bias or appearance of bias

a) Witness or someone w/ knowledge of the case

b) Family or business relationship with the party

c) Employee or former employee

C. Peremptory challenges

1. each side allowed 3

2. No reason need be given…

a) … unless the other party asks for a race-neutral reason.  

b) Then the judge evaluates the reason given to make sure it is not a systematic exclusion based on race.

3. Race-based peremptories violate the Equal Protection Clause of the 14th Amendment.

a) In criminal cases (Batson)

(1) Parties are not allowed to assume that someone of a particular race will automatically be biased in favor of a party from that same race.

b) Or private civil cases (Edmonson p1072)

4. Gender-based peremptory challenges violate the Equal Protection clause of the 14th Amendment.

a) Most states also ban strikes based on religion.

Juror misconduct
CXXI. FRE 606(b) governs what juror testimony may be introduced to impeach a verdict

A. Not allowed:

1.  testimony that relates to any matter or statement made during deliberation

2. the effect of anything on a juror’s mind or emotions

3. Nothing about a juror’s mental process in making the verdict

B. Allowed

1. whether extraneous prejudicial information was improperly brought to the jury’s attention

a) and if it was, the verdict is overturned only if that information was prejudicial which must be done by inference b/c the jurors can not testify as to whether that information influenced their thought processes.

2. whether any outside influence was improperly brought to bear on the juror

3. whether there was a mistake in entering the verdict in the verdict form
Rule 50

judgment as a matter of law 
(DV and JNOV)

CXXII. Rule 50(a) Directed verdict

A. Defendant moves for a DV either after P has made it’s case, or after both parties have presented or any other time during trial, BUT is MUST happen before the jury retires to deliberate.

B. Plaintiff moves for a DV after Defendant has presented his case or any time during trial, BUT is MUST happen before the jury retires to deliberate.

C. If there are multiple claims on the table, parties can move for directed verdicts on one, several, or all.

D. Square this with the 7th Amendment which preserves jury trial 

1. Juries are necessary to find facts.

2. When there are no contested facts, or not enough of the right contested facts, there is no role for the jury to play.  The right to a jury trial never actually existed b/c no facts were actually contested.

CXXIII. Rule 50(b) Judgment not withstanding the verdict (Jnov) (essentially a motion for DV that happens after the verdict is in)
A. Moving party MUST have moved for a directed verdict before the jury retired to preserve the option to request jnov.

1. Purpose is to put the other party on notice that evidence is lacking. 

2. Judge has the option of letting the lacking party to reopen its case in chief and present more evidence.

3. OLD Rule:  D had to move for directed verdict after the plaintiff’s case in chief and after his own case in chief.  

4. NEW rule:  As long as a part moves for it once any time before the jury retires, he has preserved it.

B. The jnov request (or, renewal of motion for DV) must be made on the same grounds as the motion for DV.

C. It must be made within ten days of the entry of judgment

D. In response to a motion for jnov, the court may:

1. allow the judgment to stand

2. order a new trial

3. grant jnov

E. If jnov is granted, the losing party can file a motion for a new trial (Rule 59) within 10 days of the judgment.

CXXIV. Standard for judge’s decision

A. When there is no genuine issue of material fact and when no reasonable jury could find in favor of the nonmoving party, even when only the nonmoving party’s evidence is considered in light most favorable to the him.
1. Same as summary judgment.

2. Some states require the judge to look at “all” the evidence and consider it in the light most favorable to the nonmoving party.

3. EX:  Simblest v. Maynard (p1097).  Fire truck crashed into a citizen.  Plaintiff testified sirens/lights were not on.  All other witnesses testified at least one or the other was on. Jury found for plaintiff.  Judge correctly set aside the verdict because state law required drivers to pull over for sirens or lights. 
CXXV. Rule 50(b) continued—conditional motion for a new trial.

A. If the judge grants the jnov, the judge then determines if a new trial should be granted.

1. If the case goes up on appeal, and the party that won the jnov loses, that party still has the right to a new trial.

B. If the judge denies jnov but grants a new trial, the parties must wait for the new trial to play out before they can appeal—there is no final judgment to appeal until the new trial is finished.

C. Look at Rule 59 for motions for new trial.

CXXVI. On appeal, the jnov decision is reviewed de novo because it’s a matter of law that must be reviewed.

Rule 55

Default Judgment

CXXVII. Occurs when:

1. D never appears or answers in response to the claim.

2. D makes an appearance but fails to file a formal answer

3. D fails to comply with some procedural requirement or time frame and the court orders default judgment as penalty.

B. First, the court clerk enters default judgment.

C. Then the judge orders the default judgment making it the final adjudication.

1. Judge has discretion and should consider:

a) Whether the default is largely technical and the defendant is now ready to defend

b) Whether the plaintiff has been prejudiced by defendant’s delay in responding

c) Amounts involved 

d) Significance of issues at stake

CXXVIII. Rule 55(b)(2) requires three days notice of a motion for default judgment if the defendant has made an appearance.

CXXIX. Rule 55(c) allows the judge to set aside an entry of default for good cause, or if the judgment has been entered to set it aside in accordance with Rule 60b

RULE 56

Motion for Summary Judgment

CXXX. Generally

A. Goal is to strike a balance between costly wasteful trials and right to a jury trial. 

B. Rate of summary judgment higher in state courts than in federal courts

CXXXI. Used when the judge determines there are no genuine issues of material facts in the pleadings; when no reasonable jury could find in favor of nonmoving party.

1. The Court reads the pleadings in the light most favorable to the non-moving party

2. One side produces evidence that the other side can not possibly prevail

a) BVS: the nonmovant has “no chance” of prevailing at trial with a rationale jury

b) Whenever an actor’s subjective intent is an element, summary judgment is almost never appropriate (like fraud) because the actor’s mind-set is a question of fact for the jury to determine.

B. Normally invoked by defendants to claim the plaintiff has not met the burden of production, so that a jury could not find the plaintiff has introduced evidence showing each element has been met. 

1. Plaintiffs may move for summary judgment beginning twenty days after filing claim

2. Defendants can move any time.

C. Denial of a motion for summary judgment is not a final order and ordinarily is not appealable.

1. De novo review on appeal

D. Partial summary judgment can be used on bits/pieces of the claim

CXXXII. Burdens

A. Moving party has the burden of producing evidence to “support” the motion for summary judgment.

1. Moving party must show there is no genuine issue of material fact

B. Once the moving party meets that burden, the nonmoving party has the burden to negate the claims in the motion for summary judgment.

1. Pleadings alone, even if verified, cannot be relied on as evidence in opposition to a properly supported motion for summary judgment.

CXXXIII. Appropriate Uses of Summary Judgment

A. D will use it when P has no evidence to support an essential element of the claim.

(1) Celotex, 1986, (p935), moving party claimed plaintiff had no evidence to show the dead husband got asbestos from this company’s products.  It showed a sufficient absence of evidence so it was remanded to determine if, now that the burden shifted to the plaintiff, she could produce evidence to defend against the absence of evidence.  
B. D will use it when he has evidence that negates an essential element of P’s claim.

(1) Adickes, 1970 (p923), moving party failed to carry its burden of showing an absence of genuine issue of fact, so the motion for summary judgment was denied.  Because the moving party never met his burden, it was irrelevant that P did not provide competent evidence—the burden never shifted to P because D missed the first step.

C. D will use it when he has evidence of a defense.

D. P will use it to establish an element of uncontraverted evidence.

E. P will use it to negate defendant’s defense

CXXXIV. Rule 56(c)

CXXXV. Rule 56(e)

A. Evidence relied on in the pleadings must be admissible in court.

B. Parties opposing the motion carry the burden of going beyond the pleadings and by his own affidavits, depositions, answers to interrogatories and admissions on file designate specific facts showing there IS a genuine issue for trial. 

1. evidence does not have to be admissible at trial, but it must conform to 56(c)

2. must include evidence beyond the pleadings alone

CXXXVI. Rule 56(f)

A. The court may deny the hearing, 

B. Or the court may continue the hearing if the nonmoving party has not had the opportunity to make full discovery.

Other Methods of Adjudication Without Trial

CXXXVII. Rule 55- Default Judgment

CXXXVIII. Rule 41(a) voluntary dismissal

CXXXIX. Rule 41(b) involuntary dismissal

CXL. Arbitration/Mediation

CXLI. Settlement- Generally

A. Monetary relief

1. Expected value= (total amount that could be won at trial) x  (percentage/likelihood of winning) – (amount of further litigation)

2. The settlement gap is the area where both parties would be better off settling rather than litigating.

B. Injunctive relief

C. Settlement can happen at any time

D. If settlement occurs before a claim is filed, the plaintiff delivers a signed document releasing defendant from liability.

E. If settlement occurs after the claim is filed,the plaintiff must agree to have the claim dismissed.

1. Does not require the Court’s approval.

2. Exceptions if the plaintiff is a minor, insane or incompetent.

F. Factors to consider in evaluating a claim include:

1. evidence that could emerge

2. lawyer’s skills and opposing lawyer’s skills

3. reactions of judge or jury

4. costs of further litigation, real and emotional

CXLII. Remember:

A. 12(b)(6) failure to state a claim 

1. based on the pleadings assuming facts are true

2. test for legal sufficiency

B. Rule 56 summary judgment 

1. based on the evidence after discovery

2. test for factual accuracy

rule 59

motion for new trial

CXLIII. Generally
A. This is a completely new trial with new witnesses, new evidence, new jury, etc.

B. If you win a motion for jnov you will necessarily be granted a new trial.

CXLIV. Timing

A. Motion must be filed w/in 10 days from entry of judgment.

CXLV. Standard for the judge’s decision

A. The judge will actually “weigh” the evidence and consider the credibility of the witneses and the evidence.

1. He is NOT weighing the evidence in favor of the nonmoving party and taking the evidence for face value.

2. “Inconsistent” evidence is not enough to grant a motion for a new trial

B. The judge should grant a new trial when there are evidentiary or procedural errors in the trial that have “heretofore” led to new trials.

1. Rule 59(a) and Tanner
C. The judge should grant a new trial when the “great weight” of the evidence is against the verdict.

1. Rule set forth in Spurlin
CXLVI. Rule 59(d) Court can order a new trial sua sponte within 10 days of entry of judgment.

CXLVII. Square this with the 7th amendment because we are giving the parties a new jury.

CXLVIII. On appeal, the decision to grant a new trial is overturned only if the judge abused his discretion.
Rule 60
Relief from Judgment
CXLIX. Rule 60(a) allows for corrections of clerical errors in judgements
A. The court can do it on its own

B. The parties may move for it

CL. Rule 60(b) allows the court to relieve a party or a party’s legal representative from a final judgment or order due to:

1. Mistake, inadvertence, surprise or excusable neglect

2. Newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial under Rule 59(b)

3. Fraud, misrepresentation or other misconduct of an adverse party

4. The judgment being void

5. The judgment being satisfied, release or discharged, or a prior judgment on which it was based has been reversed or vacated or it is no longer equitable that the judgment should have prospective application

6. Any other reason justifying relief from the operation of the judgment.

B. Motion must be made w/in a reasonable time

C. And, if motion relies on #1, 2 or 3 above, not more than one year from the judgment or order was entered.
protections for Attorney-client communications

CLI. FRE 501- Attorney-client privilege

CLII. Purpose

A. Increase advocacy and justice

1. Lawyer can give better advice if she knows the whole picture.

B. Increase chances of the client following the law

1. Laymen seek early advice so the lawyer can keep them away from breaking the law before they do it.

CLIII. Who is covered?
A. Available to individuals, organizations, corporations, etc. when the client reasonably believes the attorney is providing, or considering to provide, legal services.

1. I.e., the privilege covers initial interviews when the client/lawyer are trying to decide if they want to work with each other.

B. In a corporate context, there is no “test” to determine who the privilege applies to or when it applies; Court decides on a case by case basis.

1. In Upjohn, the Court rejected the “control group” test which applied the privilege to the directors and officers who played substantial roles in the corporation’s legal responses.

a) Prevents lawyer from getting the “real” info from lowly employees involved in the deal.

CLIV. When are they covered?

1. holder of the privilege is or seeks to be a client.

2. the communication is made to the lawyer or his staff in his capacity as the counselor.

3. the communication relates to a fact the attorney was informed of in private by the client for the purpose of securing legal opinion, service or assistance.

4. the privilege has been claimed by the client.

CLV. exceptions to the privilege

A. The client can voluntarily waive the privilege and disclose the information.

1. The client impliedly waives it by failing the claim the privilege and disclosing the information.

B. The communication is not protected if the client seeks attorney advice to enable or aid himself in committing or planning to commit an act that the client should reasonably know is a crime or a fraud.

C. Communications are not protected if they are necessary to resolve a client-lawyer dispute regarding breach of duty.

1. I.e., the lawyer can disclose information to show that he did not breach his duty, and vice versa.

D. There is no exception to this privilege based only on the fact that the information is unavailable from other sources in the way that there is for the work product doctrine.
CLVI. FRCP 26 (b)(5) allows a party to refuse to turn over information during discovery that is privileged.

A. If discoverable documents are withheld under the privilege, the party must still provide a description of the nature of the documents that will enable to the other parties to assess the applicability of the privilege.

CLVII. WORK PRODUCT DOCTRINE is related to material the lawyer gathered from a source other than the client.
A. FRCP 26(b)(3) 

1. protects work-products made in anticipation of litigation or for trial unless the party seeking discovery has “substantial need of the materials” and the “party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.”

a) This is a more narrow scope in that it only applies to materials made in prep for trial

b) But it is broader in that it applies to materials prepped using witness statements, document compilations, etc.

2. work product need not be prepared by a lawyer

3. Work product made for previous litigation and now being used for unanticipated current litigation is protected.

4. Courts are divided on whether or not an attorney’s recollection of an oral statement is protected.

5. The list of witnesses the party intends to call to trial is not discoverable- however, they will have to reveal this in the pre-trial conference 30 days before trial.

A lawyer’s mental impressions of the case are not subject to discovery.

a memo to the file describing the legal theory of the case

A lawyer’s opinion about evidence

Preclusive effects of judgements
CLVIII. Claim preclusion (res judicata)

A. When a final decision is made on the merits, that decision is binding on the parties to the action and their privies.

1. Rationale:

a) Judicial efficiency

b) Judicial accuracy and consistency

c) Finality, allows parties to move on

d) We can be tough on this because we are so liberal in letting claims come in with our easy pleading requirements.

B. 4 requirements for a party to raise this as a defense:
1. parties are identical in the prior suit and the current suit

2. court of competent Jx rendered prior judgment

a) DOES apply between federal courts and state courts

3. prior judgment must have been final and on the merits

a) cases in mid-trial or pending appeal are not final

b) cases dismissed on procedure like lack of personal service, lack of personal Jx, are not “on the merits” so res judicata does not kick in.

c) Cases dismissed on 12b6 does trigger res judicata b/c the Court has looked at the evidence and decided the party does not have a claim.  You can’t bring the same nonclaim over and over again.

d) Cases that ended in summary judgment also trigger res judicata because it’s a more rigorous standard than 12b6, parties have a remedy—they can appeal a summary judgment so there is no need to re-litigate it.

e) Cases ending on directed verdict and jnov are also precluded from re-litigation.

4. plaintiff’s claim must arise out of the same transaction or occurrence as the first suit.
C. Prevents re-litigation of claims that were brought in the earlier suit AND claims that could have been brought.

1. All the claims you could have had from the same transaction or occurrence are “merged” into the final judgment

2. The latter situation is where parties really battle it out.

a) EX:  Davis v. DART (p1166), Plaintiffs bring suit for discrimination and lose.  They bring a later suit on conduct that occurred after the other conduct but before they filed the previous lawsuit.  Court said their second suit was barred because the conduct arose from the same series of transactions and the proper method was to amend their pleading under Rule 15.

D. Even if the law changes after the judgment in a manner that would result in an inopposite outcome, the judgment stands.

1. The law is always changing and we can’t let parties relitigate every time it changes.

E. Does not bar a Defendant from bringing later suit as a plaintiff on a claim that he could have brought as a permissive counterclaim in the original suit.

1. Unless the counterclaim was required by compulsory counterclaim Rule 13(a) which requires D to bring counterclaims arising out of the same transaction or occurrence as the original claim. 

F. Does not require P to bring causes of action against all possible parties.

1. It only works against the specific parties in the litigation.

a) Except in New Jersey- there, the parties must bring the “entire controversy” before the Court in one proceeding.

G. If P has a choice of bringing suit in one court that can hear both claims, or one court that can only hear one of the claims, P runs the risk of losing the ability to bring the second claim by res judicata.

H. As long as the forum was jurisdictionally competent to hear all claims, all claims are subject to res judicata.

I. NOTE: Res judicata is more lenient in CA.

1. Later suits can be brought on the same conduct as long as the P is asserting a different primary right.

a) EX:  P brings a claim under tort law and loses.  P can bring a claim under K law based on the same conduct.

CLIX. Issue preclusion doctrine (collateral estoppel)

A. Once a matter of fact or law is decided, other courts are barred from re-deciding on that issue; that determination will govern all future legal claims between those parties.
1. Operates on a factual issue the same way res judicata operates on a legal claim.

2. Subsequent courts are not concerned with the correctness of the determination

3. Rationale is to simplify dispute resolution, avoid re-litigating issues.

B. 4 requirements:

1. issues in both proceedings are identical

a) and the purpose must be identical

2. issue in prior proceeding was “actually” litigated and “actually” decided

a) an issue is not litigated if parties concede to it

b) an issue is not litigated if the Court uses a parties admission to an act/conduct

c) an issue is not litigated is parties stipulate to its resolution

d) an issue is not litigated if the court only considered part of the issue (b/c the other parts were not necessary for it’s purpose)

(1) EX:  trademark office only considers some issues to determine if a trademark can be copyrighted.  Therefore, its refusal to allow a copyright is insufficient for an automatic finding that the trademark was infringed.  The infringement decision requires the court to consider more issues/

e) an issue must be litigated between adverse parties, if co-defendants argued it out it was not actually litigated.

3. there was full and fair opportunity to litigate in the prior proceeding

a) Administrative or 3rd party non-judicial proceedings outside an official court might suffice.  Court will look at the proceeding to determine if it was litigated:

(1) Judicial nature of the forum

(2) Legal formality

(3) Scope of its Jx

(4) Procedural safeguards, esp judicial review of adverse holdings

(a) Adversary process- cross-examination opportunities

(b) Witnesses were under oath

(c) Use of a single set of facts

(d) Impartial hearing officer

(e) Parties had right to subpoena witnesses and present documentary evidence

(f) Verbatim record

(g) Written decision with reasoning

b) Findings made during arbitration can be given collateral estoppel effect as long as the arbitration had the elements of an adjudicatory procedure.

c) If a party has not had the chance to appeal the decision, collateral estoppel will not be used.

(1) Ex:  Guy is acquitted of criminal charges.  He brings civil suit against cops for false arrest.  Cops don’t want to relitigate the question of probable cause for arrest because the criminal court already found that there was probable cause.  Court says it WILL relitigate the question b/c the Guy has not had the chance to appeal it (b/c he was acquitted).

d) If the issue was decided under a “preponderance of the evidence” it is not necessarily decided for an issue that requires “beyond a reasonable doubt.”

4. the issue previously litigated was necessary and essential to support a valid and final judgment on the merits.

a) If the issue was incidental to the litigation or was secondary, collateral estoppel does not kick in.

b) If a party won based on alternate legal theories and the Court did not use just one, neither theory will be given collateral estoppel effect.

c) Judicial estoppel= If a party is successful in one litigation, he can not pursue future litigation under inconsistent positions.

(1) If the party is unsuccessful, he can assert positions inconsistent with earlier positions.

(2) Rule 11 can be invoked to prevent abusive changes in positions.

(3) Evidence of a prior inconsistent position can be introduced in a later proceeding to undermine the change in position.

CLX. Non-mutual Issue Preclusion

A. Doctrine of mutuality

1. Some states allow collateral estoppel to be used only when the parties are the same (like res judicata).
B. Non mutual offensive collateral estoppel

1. When a new plaintiff wants to use collateral estoppel against a defendant who was a party to the former action.

a) EX:  SEC files a claim against a company claiming that it made material misrepresentations in its proxy statement.  Court finds for the SEC.  Shareholders, who were not parites to that litigation, want to use the finding from that case (that the company misrepresented info in the proxy) to sue the company in their own suit.

2. It is non mutual because the defendant can not use its earlier success in the former suit as a defense to this new plaintiff.

a) The new plaintiff has the opportunity to try harder or do better than the former plaintiff.

3. NOT: a previously successful plaintiff using collateral estoppel against a new defendant who was a stranger to the previous litigation.

a) The new defendant gets a chance to defend himself better than the last defendant.  To get his day in court.
4. This incentivizes potential plaintiffs to wait and see if the current plaintiff is successful, then use that plaintiffs success in their own suits against the defendant.  So, the court retains discretion to deny it.

C. Defensive non mutual collateral estoppel

1. When a new defendant uses collateral estoppel against a plaintiff who was a party to the former action.

a) EX:  A plaintiff is running around suing multiple companies for the same issue.  If one Defendant wins, future defendants can use that win to defend itself against that plaintiff.

2. This incentivizes plaintiffs to bring all potential defendants in one suit to fully litigate the issue the first time.

D. Reasons a court may deny a party nonmutual collateral estoppel:

1. the other party did not fully litigate the issue in the earlier proceeding

a) maybe because the stakes were so low

b) the other party could not have foreseen that other lawsuits were likely to follow

2. the plaintiff could have joined the earlier action

3. the party being hurt by the collateral estoppel has other judgments in its favor surrounding the issue

4. the party being hurt by the collateral estoppel did not have sufficient procedural protections available to it

a) Ex:  earlier action did not have a jury trial but the current action warrants one.

b) We don’t want a judges decision on a fact made for the purpose of an equitable remedy to have collateral estoppel effect on that fact for the purpose of a legal remedy.

5. it would be patently unfair to the party

Recognition of judgments from other Jx

CLXI. Full Faith and Credit Act 28 USC §1738 requires judgments in one state to be recognized by other states.

a) Issue preclusion is more uncertain.

2. Requires state to give other states’ judgments at least as much effect as it would give its own.

B. Judgments that are not entitled to FF&C:

1. any nonfinal judgment

2. judgments on procedural faults rather than substantive law (i.e., not on the merits)

a) faulty venue

b) faulty parties or pleading 

c) faulty statue of limitations

3. judgments based on faulty subject matter or personal Jx.

a) Finding of territorial JX will not be overruled by other states

b) Ex:  a CA P files suit in CA state court against a NY D.  

(1) The D can default, and then raise a personal Jx defense in NY court when the P comes looking for his money.  If P Jx was lacking, the CA court never had the right to enter judgment against him.

(2) Or, the D can contest personal Jx and then default.  His remedy is to appeal within the CA court system.

(3) The D can defend on the merits w/out raising the personal Jx defense, at which point he loses that defense forever.

(4) The D can contest P Jx and then defend on the merits

CLXII. Full Faith and Credit Act 28 USC §1738 also requires federal courts to adhere to state court judgments.

A. No exceptions

1. Even when a state court obviously erroneously applied federal law or failed to honor a prior federal judgment.

B. Federal courts must give the same preclusive effect to prior issues as the rendering state would give.

1. Federal court must accept the rules chosen by the state in the earlier state court proceedings.

C. Sup Ct ruled federal courts do not have to follow state court decrees enjoining parties from testifying in later suits. 

CLXIII. Full Faith and Credit Act 28 USC §1738 does not require State courts to adhere to federal court decisions.

1. Ex:  Parsons Steel (p1242)  two concurrent suits, one in fed court and one in state court.  Defendant wins in federal court.  State court decides the outcome in federal court does not have res judicata effect on its decision.  Plaintiff wins in state court.  Defendant goes back to federal court to get an injunction.  Too bad! Federal court has to follow state court decision

CLXIV. Eerie issue

A. If a federal court adjudicates a cause of action based on federal law, subsequent federal courts will apply federal common law to determine the preclusive effects of the adjudication.

B. If a federal court adjudicates a cause of action based on state law, subsequent federal courts will apply the law of the state where it sits to determine the preclusive effects of the adjudication.

1. Even if the federal court can’t find an exact rule, it needs to determine if the state applies preclusion broadly or narrowly and it if allows nonmutual collateral estoppel.

CLXV. Key result:

A. Plaintiffs who start out in state court need to bring all possible claims, or risk those claims being barred if they try to bring them in federal court after their state court suit.

B. If the state court can not hear a claim because Jx is reserved exclusively for fed court, the plaintiff needs to go to federal court or risk losing that claim.

1. Ex:  Plaintiff brings b/K suit in state court and loses.  Same plaintiff brings anti-trust suit based on the same conduct in federal court, because state courts do not have Jx over antitrust suits.  But, the state law requires plaintiffs to bring any and all claims relating to that transaction at once.  The federal court needs to apply that state law b/c the earlier suit was based on state law.

CLXVI. Anti Injunction Act

A. A federal court may grant an injunction to stay State court proceedings only when necessary to aid its Jx or to protect or effectuate its judgments.

1. Once the state court makes its decision, it is too late for the federal court to issue an injunction.

CLXVII. Uniform Enforcement of Foreign Judgments Act

A. Rendering state issues a writ of execution to the enforcing state. (p1234) and the holder does not have to file a new suit in the state where he wants to enforce the judgment.
CLXVIII. Comity for judgments from foreign courts

A. US usually recognizes judgments from other countries as long as the proceedings followed our notions of minimal due process, proper Jx, adequate notice and a fair hearing.

B. Uniform Money Judgment Act (p1250) lists reasons the U.S. will not enforce money judgments:

1. a judgment is not conclusive if:

a) tribunal was not impartial

b) no personal Jx

c) no subject matter Jx

2. a judgment need not be recognized if:

a) D had no notice

b) Judgment was obtained by fraud

c) Cause of action is repugnant to the public policy of the U.S.

d) Judgment conflicts with another final judgment

e) Proceedings in the tribunal were contrary to parties’ previously agreed upon rules for settlement

f) Foreign court was seriously inconvenient forum

appeals

CLXIX. 28 USC §1291 gives courts of appeals jurisdiction from all final decisions of the district courts

CLXX. 28 USC §1257 gives the Sup Ct appellate Jx over final judgments or decrees rendered by the highest court of a State.
CLXXI. Interlocutory appeals

A. 28 USC §1292(a) creates an automatic right of interlocutory appeal when a party is deprived a right during pendency of the action.

1. Interlocutory orders (from lower courts) granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be had in the Supreme Court;

2. Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to accomplish the purposes thereof, such as directing sales or other disposals of property;

3. Interlocutory decrees determining the rights and liabilities of the parties to admiralty cases in which appeals from final decrees are allowed.
B. 28 USC §1292(b) allows a judge to voluntarily send up an issue for interlocutory appeal that would otherwise not be reviewable until find judgment, AND the appeals court must also voluntarily reach down to get it.

1. involves a controlling question of law,

2. as to which there is substantial ground for difference of opinion,

3. and an immediate appeal from the order may materially advance the ultimate termination of the litigation.

a) NOTE: The application for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of Appeals or a judge thereof shall so order.

4. If the party does not take the interlocutory appeal, he still has the right to raise it after final judgment.

CLXXII. Collateral order doctrine 
A. gives a party an interlocutory appeal for a nonfinal judgment in a small class of excepted situations where it’s necessary to preserve an important right b/c there is no other avenue for appeal.
1. The collateral order must:

a) conclusively determine the disputed question

b) resolve an important issue completely separate from the merits of the main action

c) and be effectively unreviewable on appeal from a final judgment.

2. Examples of application:

a) Kolston When D is claiming qualified immunity, and the court denies it.  The purpose of qualified immunity is to avoid the burden of defending yourself in a lawsuit, so the issue is immediately appealable b/c it will have a huge effect on the outcome of the case and it’s pointless to appeal it after the case is finished.

b) Desktop Direct (p1278) The parties settled out of court, and both parties agreed to release the other from liability.  One party found out the other negotiated in bad faith and wanted to rescind its settlement and refilled lititgation.  Defendant wants to appeal immediately via collateral order b/c it believes the settlement protects it from this litigation.  Sup Ct held this situation does not warrant collateral order the same way qualified immunity does.  Qualified immunity is a constitutional and statutory right.  The right not to be sued is a privately negotiated K right.
CLXXIII. Writ of mandamus 28 USC §1651(a) All Writs Act
A. An extraordinary measure that functions as a substitute for appellate review.  Appellate court will only grant it if the district judge is abusing discretion. 
B. The party files a writ of mandamus with the appeals court to vacate the lower court’s decision. The party seeking the writ must prove:  

1. there is no other adequate means to achieve the relief he desires

2. and that his right to issuance of the writ is clear and indisputable 

C. The judge becomes a litigant.

D. The appeals court decision is highly discretionary.
E. Examples of situations where federal appellate court issued writ of mandamus:

1. district judge refused to dismiss a case he had no Jx over

2. district judge stays trial proceedings pending arbitration or other administrative remedy

3. district judge quashes writs of attachment/garnishment before the trial is over

4. district judge denies permission to file a cross claim or denies intervention

5. district judge refuses to permit certain depositions or grants inappropriate depositions

6. district judge limits/denies discovery or requires production of privileged material

7. district judge denies class action status, consolidates or severs trials or refuses to do so

8. district judge refuses to recuse himself

CLXXIV. Standards of review on appeal

A. De novo

1. Only used to reconsider conclusions of law

2. Essentially no deference is given to lower court decision.

B. Clear error

1. applies to determinations of fact

2. somewhere in the middle of the spectrum granting deference or no deference to the lower court.

C. Abuse of discretion

1. High amount of deference is given to lower court decision.

a) Ex:

(1) sanctions
remedies

CLXXV. Remittur= judge’s power to reduce damages.
A. Judge grants a “conditional new trial”

1. The prevailing party must choose to accept the lower recovery amount assigned by the judge or get a new trial.  The new trial is “conditional” on her choice.

2. If she accepts remitter/additur then the new trial motion is denied and the party who sought that ruling can appeal.

a) But the party who accepts the remitter/additure can not appeal the amount of the judgment

3. This choice is necessary to comport with the 7th amendment.
B. Universally recognized

CLXXVI. Addditur= judge’s power to increase damages

A. Not universally recognized

CLXXVII. Compensatory damages are intended to address the concrete loss the plaintiff has suffered as a result of defendant’s wrongful conduct.

A. It is presumed a plaintiff is made whole by compensatory damages.

CLXXVIII. Punitive damages serve a broader function of deterrence and retribution for conduct committed on this plaintiff.

A. Grossly excessive or arbitrary punitive damages violate the Due Process clause of the 14th A rule against excessive fines.

1. The offending party has no notice of what his potential liability may be for his conduct.

B. Gore test for reasonable punitives:
1. the degree of reprehensibility of the defendant's misconduct· 

a) whether the harm caused was physical a opposed to economic

b) whether the tortious conduct evinced an indifference to or a reckless disregard of the health or safety of others

c) whether the target of the conduct had financial vulnerability

d) whether the conduct involved repeated actions or was an isolated incident

e) whether the harm was the result of intentional malice, trickery, or deceit, or mere accident. 

2. the disparity between the actual or potential harm suffered by the plaintiff and the punitive damages award

a) No bright line rule for a ratio

b) in practice, few awards exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due process. 

3. the difference between the punitive damages awarded by the jury and the civil penalties authorized or imposed in comparable cases 

a) Civil penalties shows a State legislatures’ interpretation of reprehensibility, and because legislatures are influence by the public/voters, shows a more widely accepted definition of appropriate damages (vs. definition used by one jury)
C. Other rules

1. A State cannot punish a defendant for conduct that may have been lawful where it occurred. 

2. A State does not have a legitimate concern in imposing punitive damages to punish-a defendant for unlawful acts committed outside of the State's jurisdiction. 

a) Lawful out-of-state conduct may be probative when it demonstrates the deliberateness and culpability of the defendant's action in the 'State where it is tortious, but that conduct must have a nexus to the specific harm suffered by the plaintiff. 

3. The punitive damage in State Farm was wrong partly because the court awarded punitive damages to punish and deter conduct that bore no relation to the Campbells' harm. 

a) Due process does not permit courts, in the calculation of punitive damages, to adjudicate the merits of other parties' hypothetical claims against a defendant under the guise of the reprehensibility analysis 
D. Appellate court conducts de novo review of the lower courts application of the Gore test.

CLXXIX. Cy pres award

A. Where the plaintiff has proved a defendant wronged him AND other potential plaintiffs, the defendant might have to pay a large sum into a pot of money that future plaintiffs can draw out of.

Statue of limitations

CLXXX. Timing

A. SOL begins running the day on which the plaintiff could have commence suit (i.e., the date the action accrued) to the day on which he actually commenced suit.

B. FRCP = filing the complaint in the clerk’s office is the day the suit is commenced, and when the SOL is tolled

1. use this when suit is based on federal law

2. Use state law when suit is in federal court but based on state law

a) Careful: some state JX, suit commences the day service is given

CLXXXI. Tolling

A. While the plaintiff is incapacitated

1. Ex: Due to medical or emotional treatment

2. infancy

B. When defendant is not in the forum

1. Unclear if the tolling starts and stops each time the D comes in and out of the forum for just a few hours or few days 

C. Equitable tolling

1. What is fair based on the purpose of the statute

2. If D’s conduct induced plaintiff to forgo suit, he is estopped from using it a defense.

D. Fraudulent concealment of a cause of action
E. Some states, toll malpractice suits until the relationship has ended.

CLXXXII. Medical malpractice

A. SOL begins running when the patient becomes aware her injury could be the result of earlier treatment.
B. It is not the date the patient learns she has a legal claim because the earlier treatment was negligent or malpractice.

C. Patient is required to exercise due diligence

CLXXXIII. Laches

1. is to suits in equity what SOL is to suits at law

Due process- right to counsel
CLXXXIV. United States= adversarial system

A. Passive judge

1. finds the facts as presented by the parties through their investigations

2. determines law based upon presentations made by advocates retained by parties

3. fewer judges per capita than civil law countries

B. Key element = right to present evidence and the right to assistance of counsel

CLXXXV. Civil law countries = inquisitorial system

A. Active Judge

1. controls development of the case

2. determines the law

3. finds the facts by inquiries at trial concerning evidence identified by both parties.

CLXXXVI. Reasons disputes do not mature into law suits (p50)

A. Potential plaintiffs do not realize they’ve been injured

B. Potential plaintiffs may not realize who has injured them

C. Potential plaintiffs decide to wear it (claiming) and just exit the relationship rather than litigate

D. Parties want to mend their relationship, avoid media attention, costs of litigation

CLXXXVII. Right to counsel

A. Always present when physical liberty deprivation is at issue.

B. Presumption is against the right to counsel in civil case.

C. Apply the Mathews test to determine if party has a right to counsel in civil case:

1. private interests

2. government interests

3. risk of erroneous deprivation

D. If the party is denied the right to counsel, it would qualify as a collateral order appeal
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