TORTS OUTLINE
STRICT LIABILITY  When is it justifiable to impose liability in the absence of fault?


· Social Utility of Δs Activity:
· See restatement above, social value of an activity is taken into account in determining whether it is abnormally dangerous.
· Problematic: Utility and value are subjective and controversial-different judges are going to have different beliefs
· Ultrahazardous activities: causal implications
· ∆ is liable for harm resulting from abnormally dangerous activity provided that causation is proved by π (actual and legal)
· Must show causation in a strict liability case as you do in a negligence, argument can be made that your liability should not extend as far if you are being held with strict liability as a negligent actor would be. 
· Π’s Role

NUISANCE   private and public 
PRIVATE NUISANCE
· Vogel v. Grant-Lafayette Electric Cooperative (669) (electricity cows)
· The fact that the systems were connected together doesn’t mean that it was intentional, π did not show the necessary intent for an intentional nuisance. (private nuisance)
· Private Nuisance:

· Nontrespassory invasion of another’s interest in the private use and enjoyment of land. RST 2d § 821D
· Must be a substantial interference-(doesn’t apply to hyper sensitive π, or aesthetic nuisance)
· Not a physical invasion (trespass protects)(Ex. Light, noise, odors
· California Civil Code § 3479  Nuisance Defined
·  Anything which is injurious  to health, including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive to the senses, or an obstruction to the free use of property, so as to interfere with the comfortable enjoyment of life or property, or unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake, or river, bay, stream, canal, or basin or any public park, square, street, or highway, is a nuisance. (arguably no act needed; CA—some cases follow RST, and some CCC)

· Intentional and Unreasonable Interference: Intentional  and unreasonable interference with use and enjoyment of property
· Intentional: purpose or  knowledge with substantial certainty that their activities would lead and have led to π’s harm (happens a lot because soon or later the Δ has knowledge of the adverse effects of their actions on others)
· Unreasonable?

· Utility: doesn’t necessarily mean the ultimate value of the goods but can be the value of the way they are creating the goods, if there is another of doing it, then it may have less utility.
· Difference between “unreasonable” in negligence and in intentional approach

· Negligence cases: from the pt. of view of the Δ at the time of the act
· Nuisance cases: after the fact from societies’ pt. of view, is it worth it? Courts have a lot of power here in determining what is a legal harm
· Proving an Intentional and Unreasonable Interference: ELEMENTS

· prove intent in the ordinary way 
· then a global appraisal: is it worth it to society to let this activity continue without some remedy for the π? (even if Δ is not being careless)
· Mitigation of Damages
· Majority: there is a duty to mitigate damages by the π maximizing economic welfare. If the burden of the π’s would not be much (ex. Fixing ventilation) then they should sue for that amount rather than having the Δ shut down.

· Minority: π should not have to mitigate LeRoy Fibre Co. v. Chicago, Milwaukee& St. Paul Ry. (322)
· Coming to the Nuisance
· Used to be a complete defense now it is just a factor to consider.

· i.e. the pipe co. has been there for 20 years, candle company just moves in, therefore they knew what they were getting into.

· Cts have found coming to the nuisance is not a defense because it would cap the nature of land use, no improvements, effecting long-term economic development.

· Economic injury: unforeseeable people
· An economic loss suffered because you are contracted with someone who was effected by a tort is usually not enough.*see below for exception
· Duty doesn’t extend to these people…too unforeseeable.

PUBLIC NUISANCE 

· Union oil co. v. Oppen 
· Exception to above general  rule*: letting the fisherman sue for their economic losses of oil spill

· Exceptional case, Public nuisance, the immediate victim is the fish, Fisherman are the only humans can sue
· Public Nuisance: an interference with a right common to the community as a whole

· i.e.  obstruction of a highway
REMEDIES injunction decisions are made by judges alone
· Boomer v. Atlantic Cement Co.
· Ct. determined that there was a nuisance. Using intentional and unreasonable interference with the π’s use and enjoyment of their property.
· Conclusion
· Majority:  injunction to shut it down(cement plant) unless ∆ pay π the monetary amount(economic value) of the permanent damages(total economic loss) 
· Minority, Dissent: injunction should shut factory entirely, so that they don’t think they can just violate people’s rights and pay for it.  

· But gives the ∆ 18 months to fix it
· (economic significance of the plant: in this community the plant was the tax base, don’t want to shut down, dissent bases decision off evidence not brought into the case—that it’s a public nuisance.)

· What the court can do in this type of case”
· Injunction:  to shut down plant

· Injunction conditioned on fix
· injunction conditioned on damages (Boomer)
· damages

· balancing the equities:  balancing the considerations of both sides (what the court is doing this case )
· not the same as during the liability phase (neg or IU). In the remedy phase the money factor is added. The majority in Boomer is giving a lot of weight to the economic impact on the company and community on the whole. If this was applied during the liability phase, the π would lose and the rich guy would always win.
PRODUCTS LIABILITY
· Types of product liability cases

· 1) Manufacturing Defect Case (flaw)

· Supposed to be made a certain way and was not made that way, there is a flaw in that particular unit of the product line, and injury results from that flaw

·  2) Design Defect Case

·  it did come out the way it was supposed to, but the way it was supposed to was a bad idea, causing injury. Π alleges that the design is wrong and causes harm.

· 3) Warnings cases (informational defects)

· the problem is the info accompanying that product isn’t adequate, 2 categories:

· if product can be used safely according to certain instructions, but the instructions were wrong misleading consumer. Instructions for safe use are faulty in some way.

·  A product that cannot be used with complete safety: it has inherent risk. , ex. if you  are not given info on side effects, warning’s were inadequate  to allow one to make informed choice about the product. Informed consent problem.

· What theories of liability are available in products liability cases?

· Intent (gets knocked out because people don’t make products to hurt their consumers)---little to no application.

· Negligence ( main event)

· Strict liability (main event)

· Warranty: contractual warranties/guarantees/ assurances---to what extent can we find from reference to sales contract some basis for a tort suit.
· Winterbottom(driver) v. Wright (supplier) (p.719)
· Answers the question of who can sue whom, privity limitations

· product: coaches used to carry the mail which had unobvious latent defect.

· π: the driver of the mail coach.

· ∆: supplier of coach, and maintenance service, the ∆s supplied it to postmaster general (who is in a contractual with ∆) 

· π works for Atkinson who is in a contract with post master general to supply drivers and horses to run the postmaster’s coaches(supplied and maintained by ∆)
· What would the result of this case in ordinary negligence law? What would have the plaintiff have to show? Foreseeable victim: ∆ had a duty (maintenance, repair), Is it a risk without too much burden that can be alleviate, Driver is the most likely victim (foreseeable victim if this wagon is not maintained well

· π looses, why?
· Privity limitation: there is no contractual relationship between the driver and the supplier, there is one between post master general  and the supplier, under 
· negligence law, only the post master general could sue.
· Justifications for Privity Limitations
· Hard to draw the line: how far down the string of people that are effected by the ∆s  product, will liability extend

· It may be difficult to get at the facts in a given instance, difficult to get witnesses, and becomes unmanageable. Too difficult to figure out just really what went on when dealing with distance and time.

· Parties in privity of contract have resolved their conflict(postmaster and supplier), and another guy (driver) comes in unexpectedly and messing up the deal. So ∆ will be reluctant to enter into contract with postmaster general. 
· Exceptions to Privity that Developed in the United States (turn of the century): 

· 1)An act of negligence of a manufacturer or vendor which is imminently dangerous to the life or health of mankind, and which is committed in the preparation or sale of an article  intended to preserve, destroy, or effect human life, is actionable by third parties who suffer from negligence.

· 2) an owner’s act of negligence which causes injury to one who is invited by him to use his defective appliance upon the owner’s premises may form the basis of an action against the owner

· 3) That one who sells or delivers  an article which he knows to be imminently dangerous to life or limb to another without notice of its qualities is liable to any person who suffers and injury therefrom which might  have been reasonably anticipated whether there were any contractual relations between the parties or not.*
· MacPherson v. Buick Motor Co. Buick should have inspected tires… 
· Macpherson is not in privity of contract with Buick, he bought it from the dealer. 
· Issue: is there duty of cared owed by Buick to MacPherson?
· If  privity limitation applied then Buick isn’t  liable.
· The condition has to be foreseeable , the manufacturer must know that the product will be used by someone other than the purchaser, and the thing that was made if made negligently would be dangerous-( then anything can fall into the exception
· establishes the availability of negligence in product cases and that contractual relationships are not necessarily determinative
· rejection of old privity limitation, can go back to basic notions of foreseeable risk, foreseeable victim of negligence
STRICT LIABILITY IN WARRANTY BASED ON CONTRACT
· McCabe v. LK Liggett Drug. Co. strict liability in warranty based on contract 
· What’s the basis for the plaintiffs claim of liability? Breach of implied warranty of merchantability and fitness based upon a statute: Goods should be reasonably suitable for the ordinary use of this product for which goods of that description are sold, the coffee maker didn’t do what it is supposed to do.
· π does not have to show negligence or fault, this is liability without fault, its strict liability based upon an implied contractual provision.
· the π is able to recover for harm caused by product without proving negligence. (warranty case) its about product not the conduct of the ∆.

· Π must prove that the product was defective,  and was not merchantable

· Notice required:  Notice must be given to seller of goods before you can bring suit, has to have certain info and must be given within a certain amount of time.

· Give notice to seller giving them an opportunity to fix problem
· Three Approaches to the Scope of a Warranty (extended liability beyond privity)

·  UCC §2-318  Third Party Beneficiaries of Warranties Express or Implied

· 1) a seller’s warranty whether express or implied extends to any natural person who is in the family or household oh his buyer or who is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.
· 2) a seller’s warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty. A seller may not exclude or limit the operation of this section.

· 3) a seller’s warranty whether express or implied extends to any person who may reasonably be expected to use, consume or be affected  by the goods and who is injured by breach of the warranty. A seller may not exclude or limit the operation of this section with respect to injury to the person of an individual to whom the warranty extends.
· Henningsen v. Bloomfield Motors Privity limitation in warranty claims  isn’t going to get in the way of a foreseeable user of the product
· Whats the problem with Chrysler’s approach to its warranty liability?:
· Limits liability to original purchaser.
· The ct says the  disclaimer clause is void, contrary to public interest. To whom does its protection instead?
· Benefit of implied warranty is to benefit of plaintiff—person who is expected to use or be injured by automobile…
· We can use the warranty concept (implied warranty—contract for sale of goods—implicit assurance that the product is going to be safe)--- that representation extends beyond the purchaser to a user of product, who might be a few person’s removed.  
· Goldberg v. Kollsman Instruments Corp. 
· airplane crash, ct. is struggling here to figure to whom the warranty applies. (suing airline, airplane maker, part maker)

· Ct. concludes that there is no negligence for American airlines
· Majority says that the airplane manufacturer is liable and the manufacturer of part is not liable. Ct. seems unsure
STRICT LIABILITY IN TORT judge made tort  doctrine that has nothing to do with contracts, where you can find liability with out proving negligence
· Escola v. Coca Cola Bottling Co. of Fresno 
· Injured by Coca Cola Bottles

· Majority decides case on a res ipsa basis, π prevails on use of negligence theory, however exclusive control would be hard for π to prove.
· Case in famous because of Traynor Concurrence:
· the basis for the for the π prevailing should be strict liability in tort because of public policy
· The injured person is not familiar with manufacture, it’s easier for ∆ to show that they made bottle with care—difficult for π to rebut this. Therefore Traynor is concerned with the use of negligence—because though the ∆ has rebutted the inference the jury will usually find for plaintiff anyway…  so he is saying it’s a charade to say it was a negligence case.
· reasons why strict liability should be used:

· The oddity of negligence law should not be burden on the π OR leads to results by jury disregard negligence law anyway and find for π
· Using warranty engenders wasteful litigation because customer has to sue retailer who then sues manufacturer.
·  we should address injured persons need for remedies, strict liability is a good idea:
· Public policy: relieving the π of the burden of proving negligence

· Why? “consumer no longer approach products warily but accept them on faith, relying on the reputation of the manufacturer or the trademark” no more close relationship. Manufacturer has the power in this relationship. (p.733)

· Manufacturers are telling people all this great stuff and assurances in advertising…consumers are at a disadvantage now in terms of really knowing what they are getting

· He looks at marketplace creating disadvantages for consumers as well as assurances.

· Whose in the best position to make the product safe? And who is the best position to bear the expense? Manufacturer. Loss minimization
·  loss spreading: Loss can be distributed among other consumers by raising prices, can be done beforehand or afterward.
· Greenman v. Yuba Power Products, Inc.  
· Finds that a manufacturer is strictly liable in tort showing very strong consumer protection

· led to adoption of RST §402A (below)

· Who can sue? For what type of harm can a π sue?

· Greenman: a π who was a user of the product can sue for personal injury.
· §402A: physical harm or property damage to ultimate user or consumer

· Who can be a ∆?

· Greenman: manufacturer

· 402A:  seller (not occasional seller)
· What does the π have to prove about the product?
· 402 A in a Defective condition unreasonably dangerous (comment g, comment I )
· Greenman:  design or manufacturing defect
· Bystander Recovery
· Restatement leaves open bystander rights 
· Cts. have found—bystanders have as much right to sue as the user or consumer does.

THE THEORY OF PRODUCTS LIABILTY: TORT OR CONTRACT?
· Casa Clara Condominium Association, inc. v. Charley Toppino & Sons, Inc.
· Issue: When a product isn’t the way it’s supposed to be and harm results that is harm to the product itself, what kind of claim can be brought?
· Bad concrete, harmed itself –did not harm person or other property. 
· Ct. applies economic loss rule, and says the can recover in contract
· Seely v.White Motor Co
· distinction for tort recovery for physical injury and contract recovery for economic loss.
· “economic loss rule” : prohibits tort recovery for economic loss
· economic loss and  disappointed economic expectations –governed by contract
· tort law: duty owed to injured party, arises when the thing breaks and causes damages to you to or to something else.
PROPER DEFENDANTS UNDER SECTION 402a: WHO CAN BE A ∆?
· Carfazzo v. Central Medical Health Services, Inc. prosthetic limb case
· Issue: whether a hospital and a physician can be held subject to strict liability under the restatement of torts §402 A, for defects in a product incidental to the provision of medical services.  Is the hospital or doc a seller? NO
· Π argues: On the face of it looks like sale, he came out with prosthetic, and paid.
· Ct says: The ∆s are not engaged in the business of selling the product.
· Focuses on (Policy significance and practical implications of ruling in the π’s favor: Citing other materials used, consumed by patient, if allowed for this has to be allowed for everything else would open up the hospital up to too much litigation. FDA had insured prosthetic: Δs entitled to rely on the governments seal of approval
· Medical services is qualitatively different an is unaffected by §402A
· How to determine whether a particular supplier of products should be liable for defects in the product. (4 part test)
· 1) Which members of the marketing chain are available for redress
· 2) whether imposition of liability would serve as an incentive to safety
· 3) whether the supplier is in a better position than the consumer to prevent the circulation of defective products
· 4) Whether the supplier can distribute the cost of compensation for injuries by charging for it in its business.
· Ct rejects this criteria because if the ability to pay and charge becomes the only criteria then it would become absolute liability, research and innovation would be inhibited.
· Murphy v. ER Squibb & Son, Inc. Is a pharmacy a seller?  NO
· So why aren’t they a seller when the suit is brought against the company for the pharmacists filling of the prescription?

· Pharmacist is an agent of the doctor

· Can sue manufacturer or other distributors BUT seems to cut the wrong way because pharmacist has more expertise but less liability

· Policy Concerns:
· pharmacies would be less likely to fill prescriptions even those that pose little risk-(Restrict availability

· Pharmacy will only use established drug companies

· Lead to less competition, prices will go up

Liability of Retailers and distributors product liability law uniformly applies to retailers and distributors
· Vandermark v. Ford Motor Co.
· Represents a powerful line of thinking in strict liability of products for retailers. Focuses on relationship between retailer and consumer
· Retailer has choice of who he wants to deal with: two important considerations that he will have:
· What’s going in the contract? Are you going to indemnify me? I want it in my contract that if you sell a product through me, any loss I bear you will indemnify
· Retailer can put pressure up the distribution chain, pressure on manufacturer

· Retailer may be the only one or the one who could most easily find the manufacturer(think about all the manufacturers abroad)
· Dealer of used goods not held to strict liability for a product
· Used products do not have same expectations for safety
PRODUCT DEFECTS

Manufacturing Defects
· Pouncey v. Ford Motor Co. Manufacturing defect case
· An individual fan blade was different from the way it was supposed to be.   π purchased car secondhand, that ended up causing him personal injury when he was putting anti-freeze in the car, radiator fan blade flew up, cut his face. He is claiming a manufacturing defect.
· Theory of liability that π used:  negligence case (rather than strict liability)
· Π must prove that the ∆ breached the standard of care.

· They didn’t do it the way it usually do it
·  π introduces circumstantial evidence: expert witnesses, the composition of the fan blade metal. (Alabama law says that inferences can be drawn from circumstantial evidence for negligence)
· ∆ introduce in response: Another expert rebutting π’s expert…Blade’s were bent and imbalanced, relates to the way the π or prior owner used it

· Ct of appeals concludes:  affirms judgment of the district ct. in favor of π. The jury could infer from the evidence negligence on the part of Ford in placing on the market a defective radiator fan
· Π’s in a Products Liability case must prove:
· That her injury resulted from a condition of the product which was unreasonably dangerous and which existed  at the time the product left the manufacturer’s control. (doesn’t matter that she may have used or stored the product before the injury occurred) 

· When you are proving a negligence products liability case on this type of case, what’s the π’s burden?

· Must show it was unlikely that there was any other cause, and that the product was in a deficient condition when it left the seller’s hands.
· In a jurisdiction that applied §402 A, what would the π have to prove?
· They must prove defect is  unreasonably dangerous using consumer expectation test –“in a condition not contemplated by the ultimate consumer”—(dominant approach to strict liability products liability cases)

· Π did not expect the product to perform like that

· Here we need the jury to infer that the ordinary consumer would find it unreasonable dangerous not that the manufacturer was negligent. Π could also prove that this product was made differently than the other products this adds to consumer expectation.
· Comment i: “The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with ordinary knowledge common to the community as to its characteristics.”
Design Defects
· Volkswagen of America, inc. v. Young Crashworthiness case -Maryland
· Negligence case (Mchpherson still alive and well, not restricted by privity limitation)
· Allegation:  inadequacy in the design of the seat bracket. Product was negligently designed 
· Issue: Whether the duty of care in the design of a product is a duty to make it safe for normal use and also in the case of collisions?
· Ct finds: traditional rules of negligence lead to the conclusion that an automobile manufacturer is liable for a defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact, which is not patent or obvious to the user, and which in fact leads to or enhances the injuries in an automobile collision.
· Maryland ct. that says:( that you must deal with negligence when looking at design defect  because design defects are about the choice of the manufacturer (the reasonableness about the choice that was made)—CA doesn’t accept this.
· crashworthiness and obvious conditions open and obvious defense
· Open and obvious defense is akin to assumption of risk (Primary assumption of risk: ∆ is saying I am not negligent, and is not under obligation to make it safer then I already made it.)
· Risks that were clearly apparent to all consumers and the only workable modification would eliminate the main advantage of the design (open top of car)
· Linegar v. Armour of America this is a §402 (a) case  (not negligence)
·  There is no defect in the vest, consumer expectations are not disappointed, company not held liable.

· the ct emphasizes in its use of 402 (a)(strict liability) the freedom of the marketplace, and consumer choices, if consumer expectation are high then the π is more likely to recover under strict liability than negligence. If it consumer expectation is low the π will not recover-( consumer expectations can be affected by price of product: cheap products are not as safe as expensive products.
· RST 3rd: §2 Categories of Product Defect 
· (a) Departs from its intended design even though care taken: manufacturing defect
· Strict liability is alive and well with respect to manufacturing defect cases
· (b) Foreseeable risks, reasonable design (more negligence speak): design defect
· Its not so clear that strict liability fits with design defect cases or warranty defect cases
· Barker v. Lull Engineering Co. –CA Design Defect Case ---faulty loader
· Ct. finds that the instruction given to jury at trial  was in error:

· incorrect statement of law in CA in applying strict liability for design defect, the cts rejects use of §402 (a) in design defect cases
· “unreasonably dangerous” might suggest something like ultra-hazardous or extremely dangerous (this is in favor of plaintiff—lower burden)
· the language of the jury instruction says we have to look at whether its unreasonably dangerous for its “intended use”----should be “foreseeable use”
· design defect is usually ascertained by inquiring to the expectations of the ordinary consumer(the ct. criticizes this consumer expectation approach:
· In certain circumstances the consumer might not know what to expect.
· Problems: if expectations are low, there will be no recover
· if there are NO consumer expectations: the consumer may not know what to expect because they have no idea how safe the product could be made
· The ct. wants to allow π’s to recover even if it does not pass consumer expectation approach. Ct finds that a product is defective in design (
· 1) consumer expectations test: if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner OR

· 2) Risk/Utility Approach: if in light of the relevant factors, the benefits of the challenged design do not outweigh the risk of danger inherent in such design relevant factors( 
· the gravity of the danger posed by the challenged design

· the likelihood that the danger will occur

· the mechanical feasibility if a safer alternative design

· the financial cost of an improved design

· adverse consequences to the product and to the consumer that would result from an alternative design
· π has to prove is causation: actual + legal cause: that the products design caused the injury.
· burden shifts to ∆ to show that the utility of the design outweighs the risk.—to show that  the product is not defective
· Why does the ct. shift the burden of proof to the ∆?

· Manufacturer is in better position to know about their own technology
· Take burden off π
· Barker  is unusual because it uses two tests:

· consumer expectations(most states just stick to this one appch.

· risk utility approach(some states put burden on the π (Oregon below)
· Wilson v. Piper Aircraft   --- Oregon Design Defect Case
· Strict liability imposed on a risk utility test, with π burden, π must show that there are other feasible alternatives. (shifts to Δ in Barker)
· Is the risk utility test with the π having the b of p, different from negligence test? Is there anything that a π has to prove different?  
· The ct. in barker does not think this is negligence( Maryland Court above)(
· Risk /Utility “A product may be found defective in design , even if it satisfies ordinary consumer expectations, if through hindsight the jury determines that the product’s design embodies excessive preventable danger” (
· not through the ∆’s eyes at the time they made the choice (negligence)
· This is more of global societal perspective (like “unreasonable” in nuisance law)
· State of the Art Defense
·  In setting the standard for product safety many courts look to the state of the art in product’s supplier’s trade or business

· more stringent then common practice in the industry(embraces the scientific , technological and safety standards that are reasonably feasible at the time of the product design.
· Most courts hold that compliance with the state of the art does not resolve the design defect question in Δs favor but it is a factor to consider.
· Potter v. Chicago Pneumatic Tool Co.
· Can find liability with the consumer expectations test even if π hasn’t shown an alternative design was available. 
· Court sticks with consumer expectations test, and then it is saying there should some linkage between consumer expectations test and risk utility test.
· Evidence of Subsequent Improvements( should it be admitted?
· What is the admissibility of evidence that a ∆ in a negligence case changed his behavior or conditions that were at the heart of the π’s claim?
· Is evidence of a subsequent care admissible as evidence that one was negligent earlier? ( ex. LL who fixes stairs after T is injured)(General rule: this evidence is inadmissible, not because it has no probative effect( but it would give ∆s incentive never to make positive change encouraging safety, evidence of subsequent repair is inadmissible in a negligence case
· Can evidence of subsequent design changes be introduced to show the defectiveness of Δ’s basic design?
· Uniform line of decisions has not allowed evidence to be admitted(Exclusion of evidence encourages safety
· CA: allowed evidence saying that it would be unrealistic to suggest that a producer will forego making improvements , risk injuring more, just because evidence of an adoption of that improvement may be admitted in action founded on strict liability for recovery on an injury that preceded the improvement.
Duty to Warn 

· Three Types of Warnings Cases (overlaps arise)
· 1) Avoidably Unsafe Products/ Adequacy of Warnings: Whether the Δ has provided adequate information to enable the product to be safely used. (most common type)
· comment j: direction or warning (can be used safely with the right information—need adequate warning
· 2) Unavoidably Unsafe Products: even if properly used the product is unsafe for use, there are unavoidable risks in using it.
· comment k. unavoidably unsafe products(cannot be used w/ complete safety
· Purpose of warnings in this type of case ( is to let one make the choice of whether to use this product and to subject oneself to these unavoidable risks.
· 3) Dangerousness of Product not knowable: a product that could not have been marketed with information as to its safe use because the dangerousness of it was not knowable at the time ( see comment k
Type 1( Avoidably Unsafe Product/Adequacy of Warning

· Jackson v. Coast Paint & Laquer Co.-402a strict liability
· Facts: employee used paints in closed space: there was a fire.

· Π claims that there wasn’t adequate warning of the explosive nature, he thought the warning was only about breathing
· Determining whether π should prevail? Comment j. (
· 1) Is it generally known that the product has a danger?
· If generally known, warning may not be required. If not generally known, there is an obligation to warn. π must be able to prove that this was not a danger that was generally known.
· 2) Is this an adequate warning? 
·   Will the warning enable safe use of the product?  
· 3) To whom must the warning be given?
· All persons who it is foreseeable  will come in contact with and consequently be endangered by the product 
· Learned Intermediary Exception: when warning have been give to a responsible intermediary so that manufacturer has no duty to directly to warn the consumer.
· Adequacy of warning in terms of its content(should have said “flammable”
· More talk about breathing issues then flammability issues

Type 2(Unavoidably Unsafe Products
· MacDonald v. Ortho Pharmaceutical Corp comment k case

· Unavoidably Safe Products(Were the warning or instructions adequate to inform the potential user of the risks and allow them to make an informed choice  whether to use the product at all.

· Facts: stroke from the pill, suffered extreme personal injuries, π’s contention is that the warning didn’t cover “stroke” if it did, she wouldn’t have taken it.

· Issue: the extent of the drug manufacturer’s duty to warn consumers of the inherent dangers of oral contraceptives

· Two Part Inquiry(
· Was it directed to right audience?
· No, should have gone directly to users, the informed intermediary exception does not apply here because birth control is one where the patients have a lot of choices. Unusual characteristics of this drugs and patients who use them, and limited patient doctor interaction.
· Manufacturer’s duty is to the ultimate user.
· Did it have adequate content:
· Core of πs argument: the risk of stroke was not delineated.
· Manufactures response: they complied with FDA regulations. (ct finds this is helpful evidence but is not determinative)
· ct. finds that it was reasonable for the jury to find the way it did and that reasonable minds could differ as to adequacy, ct would have probably upheld a jury finding the other way as well.
· Heeding presumption: it is presumed if the warning had been accurate they would have made the choice not to use product. (ex. If she had known about possibility of stroke she wouldn’t have taken the pill)
·  This a rebuttable presumption( Δ can show that warning would not have changed user’s conduct.
Type 3( Dangerousness of Product not knowable 
· Vassallo v. Baxter Healthcare Corp. Bad Breast Implants

· Product could not have been marketed with the info of its safe use b/c the dangers of it were not knowable at the time it was marketed.

· Ct holds for π based on negligence and breach of warranty

· Manufacturer was negligent regarding the warnings because:

· 1) they had information they did not convey in the warning
· 2) hadn’t researched enough, based on Dow’s testing they should have researched more

· Beshada v. Johns-Manville Products
· State of the art defense presented by manufacturer, and is rejected by the court who says that a major concern of strict liability is that the distributor of a defective product should compensate victims for the misfortune that it inflicted upon them(this case has not fared well, its too unpredictable and unfair.
· Majority of the courts in interpretaing comment k say it really means negligence, and that comment k is limited to a manufacturer who has the ability to know of the danger.

Plaintiff’s Conduct What significance should we give to π’s conduct?

· Daly v. General Motors
· Issue: Whether the principles of comparative negligence expressed by Li v. Yellow Cab apply to actions founded on strict products liability.
·  Old rule(When a π sues in strict products liability, assumption of risk completely bars recovery.

· Analysis​( 1) court is trying to accomplish equitable apportionment or allocation of loss consistent with Li ; 2) achieve goals of strict liability: protect defenseless consumers and reduction of recovery won’t defeat this; 3) merge assumption of risk into contributory negligence: assumption of risk(secondary) will now only decrease recovery not completely bar it.
· Conclusion: Yes. A system of comparative fault is extended to strict liability
· Li: negligent π v. negligent Δ; Daly: negligent π v. Strictly Liable Δ
· Proving Defect: How does the π prove defect?
· Unreasonably dangerous(consumer expectations test: would an ordinary consumer reasonably expect it to be dangerous 
· π’s conduct fits in the prima facie case in determining defectiveness
· 1) Not defective relative to this use: Intended or reasonably foreseeable use of product must be considered;  
· 2) defect not actual cause:  The π must prove that the defective aspect of the product caused harm.
· 3) traditional assumption of risk: bars recovery in a strict liability action, this includes obvious misuse and to have known and understood the danger. Voluntarily proceeding into a known danger.
· 4) contributory negligence: most courts have allowed πs to recovery unless its is traditional assumption of risk. Recovery is reduced.
· Comment N §402a: for strict liability(contributory negligence is not a defense, traditional assumption of risk is(voluntarily proceeding into a known danger.
· Rights among Δs:  at issue with joint and several liability, AMA says it done on a comparative fault basis among Δs. If one Δ ends up paying everything, can get contribution from the other Δs depending on the proportion of fault.
· Safeway Stores, Inc. v. Nest-Kart
· Person injured when cart collapsed , Safeway found %80 at fault (negligence) and Nest- Kart found %20 at fault (strict liability). Safeway motion to apportion losses 50/50 is granted and Nest-Kart appeals. Safeway contends that the principles of apportionment could not operate with negligence and strict liabilities(this is rejected by the court, putting a strict liability Δs in the same position as negligence Δs.
	Products Liability review Q (How to I dive into products liability theory on an exam:

· Stop and look at the facts to figure out what kind of product liability problem you have:

· Manufacturing Defect: flaw in this unit, made differently from the way it was supposed to be made

· Negligence 

· (if evidence of negligence)

· Application of Implied Warranty of Merhcantability (short discussion)

· Strict Liability: 

· Deviation from the norm analysis

· Rest. 402 (a) Consumer Expectation 

· Design Defect: the whole product line has more danger associated With it than the law says it could have

· Negligence: if evidence

· Warranty argument briefly

· Strict Liability (diff then manu. Defect)

· 402A CE 

· Risk-Utility Approach

· In CA Barker Case: π can proceed with CE approach if don’t work on jury, can use risk utility approach.

·  cant figure it out discuss which(defect or manu)  both possibilities

· Warnings or instructions problem: deficiency in the information accompanying the product. (can be with a the other types of defect)----no risk utility approach for warnings cases.
· Neg—focus on conduct of the manufacturer, choices of Δ
· Warranty-is this warning on par with what this type of product would have in the market 
· Strict Liability—adequate warning to prevent product from being considered unreasonably dangerous? ( always discuss below(  402 (a) comments j andk
· Adequate Audience learned intermedia
· Adequate Content

· Don’t worry about the restatement third   -----always have to prove actual and legal causation


MISREPRESENTATION
Intentional Misrepresentation

· Common Law Fraud: Restatement of Torts §525
· One who fraudulently makes a misrepresentation of fact, opinion, intention or law for the purpose of inducing another to act or to refrain from action in reliance upon it, is subject to liability to the other in deceit for pecuniary loss caused to him by his justifiable reliance upon the misrepresentation.  Elements(
· misrepresentation of fact or opinion?

· too broad: Usually it is said that the misrepresentation must be for a material fact, and usually there is no cause of action for a misrepresentation of an opinion.
· intent to make another act or not act in reliance on that statement
· actual  pecuniary loss
· justifiable reliance upon the misrepresentation(two complimentary ways to look at it.
· did the π’s justifiably rely?
· is the fact that they relied material? 
· Fraudulently( as to intent
· Pasley v. Freeman 
· Facts: The π were merchants who sold goods to Falch on credit and based this decision on the word of Freeman(Δ) who said that Falch was credit worthy. Falch doesn’t pay. Π’s are suing the Δ for the value of the goods sold. They are doing it on the basis of a deceit claim, consequence: he should pay for their loss.
·  First Opinion is a Dissent. (Gives reason why case should fail( 
·  the precedent all says that the only proper Δ would be Falch because of the contractual relationship (you can only sue someone in fraud whom which you are in a contract with); 
· To avoid superfluous law suits: people can get sued for saying things.
· If they sued both Falch and Freeman for damages would in better position than if Freeman had said: “if doesn’t pay I will”, he wouldn’t have collected from freeman for lack of consideration and statute of frauds violations. 

· should have got differing opinion regarding falch’s credit status. Was their choice to rely on just one opinion.----not justifiable.
· Majority: upholds the judgment for the π
· Landmark case, the volunteer can’t misstate or at least knowingly misstate
· Deter people talking about things that they don’t really know about, or things that they know about dishonestly
· Affirmative act of saying something—should  take responsibility for it
· A person is responsible  for the truth as far as they know 
· What is alleged here is that the Δ knew what he said was false.
· If you make a statement about your plans and they aren’t your plans, you have misstated your own state of mind as regards to intention: the courts will treat that as a material representation or misrepresentation of fact.
· Peek v. Derry Should there be liability for a mistake? See Peek v. Derry 
· “ I think the authorities establish the following propositions: first, in order to sustain an action of deceit, there must be proof of fraud, and nothing short of that will suffice. Secondly fraud is proved when it is shewn that a false represention has been made (1) knowingly, or (2) without belief of its truth, or (3) recklessly, careless of whether it be true or false…To prevent a false statement from being fraudulent  there must always be an honest belief in its truth...”  Interpretation(
· Must have honest belief in the truth to prevent a false statement from being fraudulent
· Definition of fraudulently ( The statement is made fraudulently if you know that its false or you know that you don’t know if the statement is true or false (scienter):
· Proof of either of these will suffice for intentional misrepresentation
· Negligence alone is not enough. 
· Statements about credit(The majority’s view is that statement about credit implies facts that the person pays back people.

· Vulcan Metals Co v. Simmons Manufacturing Co.
· Puffing : promoting your own status on general statements which arguably is opinion: the basis is liability is weaker when it comes from the person you are contracting with then another who promotes the one you are contracting with.

· “There are some kinds of talk which no sensible man takes seriously, and if he does he suffers from his credulity”
· The distinction between opinion and fact criticized, opinions refer to fact
· Important variable(Whether the parties stand on an equality. 

· An opinion may be actionable if a plaintiff is at a disadvantage

· Hands opinion has been found to be too broad
· Opinions that imply facts (credit worthiness)( may be actionable.
· Swinton v. Whitinsville (p.1236)
· No duty to disclose any non-apparent defect, buyer would have to do the same if there was  a duty.
· no duty rule has eroded, §551 general rule of non disclosure with many exceptions ( facts basic to the transaction, termites, off-site physical conditions
· the Swinton case now would not be decided the same way
· Laidlaw v. Organ
·  Someone is buying something which they have reason to they think is worth more then the seller knows it to be.
· Generally buyer has no duty to disclose
· Seller is in a better position then other people as to the worth
· Sellers are held to duty to disclose if its about something important, not buyers
· Might be actionable against buyers if they lie.
· Measure of damages in fraud cases two main choices
· 1)They get what they are out of pocket: they are to be made whole
· 2)Benefit of the bargain rule: make sure you make as much money you would have made (not just break even)
· §549 Measure of Damages for Fraudulent Misrepresentation 
· (1) the recipient of a fraudulent misrepresentation is entitled to recover as damages in action of deceit against the maker the pecuniary loss to him of which the misrepresentation is a legal cause including:
· (a) the difference between the value of what he has received in the transaction and its purchase price or other value given for it; and
· (b) pecuniary loss suffered otherwise as a consequence of the recipient’s reliance upon the misrepresentation.
· (2) the recipient of a fraudulent misrepresentation in a business transaction is also entitled to recover additional damages sufficient to give him the benefit of his contract with the maker, if these damages are proved with a reasonable certainty.
Negligent Misrepresentation
· Ultramares Corporation v. Touche –negligent misrepresentation
· Negligence not applicable(foreseeable victim not enough

· Just information( physical force different than words
· too many people possibly affected leading to too much litigation

· “If liability for negligence exists, a thoughtless slip or blunder, the failure to detect a theft or forgery beneath the cover of deceptive entries, may expose accountants to a liability in an indeterminate amount for an indeterminate time to an indeterminate class”
· Liability for negligent misrepresentation only attaches to those in privity
· There is a fraud action here if the π could show scienter

· Liability for Negligent Misrepresentation
· Ultramares is leading CL case: privity limitation

· Restatement Torts §522 limits liability to persons who are members “of a limited group of persons for whose benefit and guidance the information is supplied”, provided that there is reliance on that information in that transaction or in a substantially similar transaction.
CONTEXT How the System Operates; procedural/functional aspects
· If we were advising the governor on tort reform, what would you call to his attention? w/respect to goals of tort law and procedures
· 1) Damages for compensation: the idea is that we should be able to afford the equivalent in money for the actual loss for the wrong of another.
· Purpose: compensation to injured victim: making the victim whole
· 2) Deterrence: prevent dangerous conduct. (works best with intentional torts)

· Prevent recidivism (specific deterrence): prevent the wrongdoer from repeatedly engaging in the tortuous conduct

· General Deterrence:  discourages certain types of behavior 

· 3) Promote Safe Conduct: (in products liability)

·  its difficult to know whether the rules make a difference in people’s behavior
· 4) Fairness to defendant: “corrective justice”

· make sure compensation is fair and that people are not being overcompensated
· How much compensation should the Δ pay? On what basis? Why this Δ?

· 5) Jury System that has “integrity”: should we even have juries? How big? What type of vote needed?

· 6) Predictability: 
· planning purposes:  a system that people can understand for planning there activity and making investments.
· encourages settlement

· 7) Consistency w/ pertinent constitutional safeguards
· 8) Attorney interests v. Client’s interests
· complicated/ subtle:  people need lawyers

· how do we make sure they are available: contingency fees (for πs)

· each side generally pays for there own attny’s fees.

· Fee arrangements/compensation of lawyers:

· Better job provided lawyers for π’s than Δs

· Some percentages are now limited for contingency fees

· lawyers to receive enormous payments when settling easy cases.

· But one may make a lot on one case, and loose on other cases.

· 9) Rehabilitation:  when and how money is afforded (not how much)

· need a system that doesn’t delay the payment of compensation

· lump sum versus payment by installment.

· 10) Efficiency:   
· long cases, too many cases(Case management

· proof( res ipsa is an effort to find a more efficient way of allowing a case to be presented when there are limitations.

· Alternative dispute resolution

· 11) Insurance:
· If we have great insurance coverage, do we need tort liability?

· 12) Effectiveness of remedies
· injunctive relief

· medical monitoring

Damages 

· Compensatory Damages
· pain and suffering(emotional distress for physical loss) is a well established aspect of compensatory damages 

· economic or pecuniary damages: easier to decipher
· McDougald v. Garber –pain and suffering
· π ends up with severe brain damage from surgery.

· Issues: 

· Whether conscious awareness is necessary in order  to be compensated for loss of enjoyment of life. 

· Whether loss of enjoyment of life should be considered a category of damages separate from pain and suffering.
· Analysis: compensatory damages are for(.
· Purpose is for meaningful compensation….
· People who are just negligent shouldn’t be punished

· just negligence=  compensatory damages ---no punitive damages
· pain and suffering is not for punishment its for compensation.

· Ct finds that some cognitive awareness is needed for there to be an award for loss of enjoyment of life.
· π is so injured that she has no cognitive awareness and she can’t collect for loss of enjoyment of life.
· the greater the brain injury the less likely the π can recover.
· Solutions to the Tort Crisis
· Certified medical malpractice cases with experts before case can be filed 
· Lawyers who bring frivolous cases should have strict sanctions
· Need more adequate funding….or civil courts have to shut down

· Ballot measure regarding overhaul of states workers compensation system
· Components that have contributed to problem:
· Large damages awarded
· Collateral source rule ( π is injured as a result of tortuous conduct, π recovers judgment against Δ covering lost income and medical expenses. π also has good medical insurance coverage or disability coverage (that covers part of loss income), or government assistance(These are collateral sources of compensation. Should the victim whose loss is being taken care of by other sources, be able to recover %100 of damages from Δ? The rule says Δs are entitled to both collateral source and Δ recovery( making the π more than whole
· Rationales( 1)Why should the Δ get a break for injuring someone who is better prepared to cushion the loss.. 2) we want to encourage people to buy insurance.
· Tort Crisis: has created exceptions to collateral source rule(
· CA civil code: collateral source payments can be deducted for medical malpractice damages, π would still be entitled to premium payments from Δ.
· Arguments in support of rule( 
· % 100 if the loss is a legal fiction… what is a %100 of the loss especially with punitive damages.?
· collateral benefits may offset what the plaintiff may have to pay to the lawyer.
· Wrongful Death
· Odd history is that the CL courts initially came to the conclusion that you couldn’t bring a tort action for the death of a relative: was changed by statutes. All states now have wrongful death statutes.
· Wrongful death statues originally had low caps on what the damages could be 
·  now no state has any limitations on damages
· Action brought by designated survivors of the decedent (in statute)
· Types of damages  in statute
· Rufo v. Simpson (handout)

· Represents the biggest punitive damage award that had ever been issued in CA.

· 25 million. (from survival action of Ron and Nicole)

· Why so HIGH?

· What should the jury consider in punitive damages? (what they are told to consider)

· Limited judicial review of what the jury does.
· Constitutionalization of punitive damages
· Is there a constitutional limit of how high punitive damages?
· Is there a ratio between the amount of compensatory damages and punitive damages?

· (State courts have to look at their procedures…. What the amount comes out to be is not the key indicator… it’s the procedure, if it was an arbitrary choice---- if guidance and judicial supervision it would ok.. (p912)
· Campbell v. Statefarm: bad faith claim (wrongful denial of coverage)---
· the compensatory damages were one million dollars and the punitive damages were a 145 million dollars
· takes emphasis away from wealth

· punitive damages must be proportionate with compensatory damages

· 4-1 (p-c) is okay 10-1 is way to high!

· The Δ’s wealth in and of itself should not be the only consideration. Wealth of defendant remains a factor.

· As a matter of due process the wealth of the defendant should not be considered in assessing punitive damages.
· rule about looking at wealth in RUFO is now likely overturned (they looked at evidence of Δs financial condition and possibility of future earnings)
No fault Systems
· Workers Compensation 
· workers who is injured on the job through tortuous activity of the employer cannot sue in tort.
· Hurdle to this system(the taking away of the employees right to sue.  
· supreme court upheld this administrative scheme.
· Reason it was developed(the tort system was doing a terrible job of protecting workers(workers were being barred from recovery because of(
· Assumption of risk, Contributory negligence
· If fellow worker causes harm—couldn’t  recover. 
· In crisis in this state(The premiums that have to paid by employers for worker’s comp are forcing companies out of CA because of costs. 

· no fault schemes( reminds us that anything is possible when we look at approaches to compensating people for injuries
· automobile no-fault insurance
· New Zealand Accident Compensation Act(insures all persons who suffer personal injury by accident(not by sickness), criminal assaults to car accidents.
· Criticism of no fault( too expensive
DEFAMATION tension (interests of π  v. Δs interests in freedom of action/speech.
· Premise of Defamation( that an individual’s reputation should be protected by false words that might hurt that reputation
· this is different because it focuses on a relational interest represented by the notion of reputation. 

Publication

· Mims v. Metropolitan Life Insurance Co.
· Facts: Mims thought he was fired for not contributing to Senator Taft’s fund, and contacted his Senator Sparkman, who then asked the company about why Mims was fired…The president sent back a latter—that Mims was inefficient and unsatisfactory.
· Publication:  the communication about the π has been submitted by the Δ to a third party (at least one other person). Without publication there can be no defamation action.
· PH: for Δ.  No publication, π appeals
· π’s arguments claiming  there was publication(
· Stenographer is the third person to whom the president dictated the letter
· the ct didn’t find this compelling, because he was suing the corporation not the president himself so the stenographer was also part of the corporation.
· Senator Sparkman as third party because he was sent the letter.
· Court says no because he was acting as his agent--- it is in effect to him so there is no publication. Another possible defense: And even if he is found to be a third person, Mims consented to it by asking Senator to inquire.
· Ct holds that there wasn’t sufficient publication. Affirmed lower ct.
· Dissent: senator was acting as Senator not as Mim’s agent.
· RsT 2nd §577 What Constitutes Publication 
· (1) Publication of defamatory matter is its communication intentionally or by negligent act to one other than the person defamed
· (2) One who intentionally an unreasonably fails to remove defamatory matter that he knows to be exhibited on land or chattels in his possession or under his control is subject to liability for its continued publication.
· Comment E: if communicated to agent of defamer that is still publication.
· Publication Two Part Test(
· Does the court consider that the Δ transmitted this information to a third person?
· Does privilege exist for the Δ to communicate it to a third person?
· There may be publication without liability if a privilege is found.
· Emphasis(protection of reputation(is in the mind of someone else.
· Zeran v.  America Online, Inc. 
· Facts:   π  claims Δ’s failure to remove defamatory messages

· PH: district court found for Δ based on CDA.

· π is trying to put the Δ into these categories, two arguments:

· publisher/speaker role: by providing the forum for someone else to speak

· distributor: actual knowledge of the defamatory statements and therefore should be liable(AOL was on notice of what was going on

· Analysis:

· CDA: Communications Deceny Act of 1996 which specifically addresses the responsibility of internet service providers---- they are immune
· According to statute AOL is not  a publisher
· Purpose of the statute: allow free speech to blossom on internet, wants to avoid chilling effect on free speech. (they would just get rid of anything that was complained of)

· Ct. rejects distributor argument as well.---- it is the same in effect as publisher.

· Conclusion:  Affirms district ct. for Δ for AOL

· AOL said it would take it down… the π could say that AOL assumed that burden because they volunteered to do something that they didn’t have to do. (But if held liable, they would never offer to take stuff down and we want them to.
False or Defamatory Statements 
· Rst 2nd  §559 Defamatory Communication Defined
· A communication is defamatory if it tends so to harm the reputation of another as to lower him in the estimation of the community or to deter third persons from associating or dealing with him
· Youssoupoff  v. Metro-Goldwyn-Mayer Pictures
· Facts: Princess Irina claims that the character princess Natasha can be recognized as her (the issue of identification) and the film is defamatory towards her because it indicates that she was raped by Rasputin.
· Identification issue: The ct. finds that a reasonable person watching could make the connection that she was represented by princess Natasha(because of her relationship with murderer of Rasputin and statements of some characters
· Is this a defamatory statement? Old formula: a libel is a publication that would expose the π to hatred, contempt or ridicule test
· Δ argues that they are describing her as a victim of horrible action by someone else  and that wouldn’t expose her to hatred, contempt or ridicule.
· Ct. broadens standard: causes one to be shunned or avoided(there is change in a way that other people would view her
· Reputation in the eyes of which beholder?
· Dominant view allows the plaintiff to prevail  if she can point to any subgroup of the population that would find the statement defamatory
· Milkovich v. Lorain Journal Co.
· There is no separate first amendment privilege for statements of opinion and that a false assertion of fact can libelous even though couched in terms of an opinion.
· Opinion Privilege is opinion statement every subject to defamation? 
· opinions by definition do not include facts
· as a matter of CL: if all you have is opinion you don’t have a cause of action.
· 1st amendment puts a very high value on the expression of opinions.
· Statements of opinion that imply facts( may be actionable
· Burton v. Crowell Publishing Co. affirming a libel judgment for the π
· the case illustrates that defamation can be by means other than just words
· photograph in cigarette advert makes π look bad
· difficulty is that it isn’t really stating anything about the π its just making him look  absurd. (This case would have been better tried as a privacy case.
· Questionable part: judge Hand says that there will be ridicule resulting from this photograph therefore its actionable as a libel. There still can be a libel action even though there is no statement.
· Parody ad about Falwell.—first time in an outhouse with his mom
· The ct says it’s obvious that what is being stated about him is not true and therefore the jury denied the π a libel claim—suggestion that judge hand was wrong in Burton.
· Injurious Falsehood statements that are not defamatory but cause harm

· Made intentionally and maliciously and made to cause economic damage and does cause economic damage
· Not defamatory( doesn’t expose the π to hatred, ridicule or contempt
· Ex.Publication of obituary of a living π, saying π is retired when they aren’t
· Bryson v. News America Publications
· The writer wrote an article referring to a person with plaintiff's name as a "slut." Plaintiff asserted that the reference implied that she was an unchaste individual, and she sued for damages. The writer and publisher moved to dismiss, claiming that the complaint failed to state a cause of action for defamation .The writer and publisher attempted to argue that the word "slut" had an innocent, non-defamatory meaning, and the court was required to apply that meaning to determine whether the claim was actionable. The court held that although the word may have had an innocent meaning in some contexts, within the context that it was used in the article the innocent meaning did not apply, and the court was not required to strain to interpret allegedly defamatory words in their mildest and most inoffensive sense. The court determined that the complainant's allegations fell within the category of statements that were actionable per se and that she had no need to plead or prove special damages to establish a cause of action for defamation.
·  Mitior Sensus
· very lenient approach taken that favored Δ, if  court can think of any innocent interpretation of the Δs statement then its not actionable. 
· Dominant trend rejects Mitior Sensus and says that written or oral statement is to be reasonably interpretated in context. (as in Bryson)
· Of and concerning the plaintiff –colloquium/indentification
· π has burden of proof to show that the statement is of and concerning the π
Basis of Liability: Intention, Negligence, And Strict Liablity in Defamation

· Hulton v. Jones defamation at CL was strict liability
· Δ says it was a fictitious name, and that they have never heard of this guy and that they acted innocently.
· strict liability was used here. ( defamation at CL is a strict liability tort.
· plaintiff doesn’t have to show if the publication was made intentionally or negligently
Libel and Slander

· Distinction Between Libel and Slander 
	Slander
	Libel

	· Oral defamation: not permanent or bad
· Slander- must prove special (actual) damages to recover.(financial loss)
· Slander “per se”- you need not prove special damages. General damages are presumed(recover for loss to your reputation and  for some injury to your rep and you don’t have to prove what that injury is.
· the jury is then allowed to approximate an amount of damages that will compensate the π. Jury is awarding damages that are unrelated to any specific loss.
· 4 categories of Slander per se
-Loathsome Disease

-Criminal Conduct

-Imputation of Unchastity

-Slander of a Person’s Trade or Profession

(types of statements where damages are likely and that’s why you don’t have to prove them.)
	· Written defamation (or other permanent form), libel is more damaging and more enduring and has larger audience
· most libels are actionable without proof of special (actual) damages and can recover general damages for general injury to your reputation
· Some states distinguish two types of libel:
1) Libel per se/libel on its face:–no special damages proof required 
2) libel per Quod: extrinsic evidence is needed to find defamatory meeting in these cases special damages do have to be proven.

3) further some states that make this distinction that you don’t have to prove special damages in Libel Per Quod if it falls into one of the slander per se categories:
disease, unchastity, criminal  conduct, professional incompetence


*supreme ct. (can only get presumed damages if they prove actual malice* gertz*

· Terwilliger v. Wands
· what constitutes special (actual) damages: concrete loss of a benefit that usually can be transferred into economic damages.
· The idea is that to make sure it really happened and that really did damage the π
· Common Law Defense to Defamation
· TRUTH: if the statement was true than it wasn’t actionable (
· Statement must be defamatory and false

· π didn’t have the burden of proof(Δ had burden to prove truth
· Some jurisdictions(must be true in all respects, less than that it was actionable

· At CL there was a presumption that the defamatory statement is untrue, Δ must prove it was true.
· Auvill v. CBS 60 minutes  Introduces us to the  difficulty of the burden of proof
· π had burden of proving falsity because its a product disparagement case(a.k.a. trade libel)(form of injurious falsehood (similar to defamation -----but is not defamation)
· π had to prove Δ had intent to hurt their pecuniary interests

· the burden switching here makes a big difference(because it’s a difficult issue technically

· conclusion:

· the growers have failed to raise a genuine issue of material fact regarding the falsity of statements made during the broadcast of “A is for apple”

· affirmed summary judgment  for CBS

Privileges in the Private Sphere
· Watt v. Longsdon--- Privileges in the Private Sphere
· 3 publications: 1)showing B’s letter S 2) reply to B, 3) shows letter to π’s wife

· Issue: is there a defense of privilege that would insulate the Δ from liability from any of these publications?

· There is publication and defamatory content, of and concerning the π and is presumed to be false. The defendant did not justify the libels (did try the defense of truth).

· Δs says that he should not have any liability because of privilege:

· Employee of company and Moral obligation to π’s wife

· CL/conditional/qualified law privilege(discharge of a duty to communicate, in the conduct of his own affairs affecting his own interests

· What is the logic of this privilege/what policy is served?

· Duty to speak; Common interest in speaking; Interest in speaker

· No liability for privileged statement, but this privilege can be lost after being raised by the defendant(Δ has burden of proving that the statement is privileged (prima facie case)(π overcome that claim once its proven? (By proving express malice/actual malice/CL malice(π can  show that Δ did it for a bad reason, (not done for duty)(Hatred, ill will, scienter or for a bad motive(Δ would then loose privilege (not an absolute privilege)

· Absolute Privileges: other privileges arising in public contexts
· Statements  made in the course of government business

· Absolute Privilege( defamatory statement can never be actionable against

· Judges, lawyers and legislators are effected
· Qualified Privilege has been extended to many intragroup situations(
· Churches, labor unions, fraternal organizations, shareholders of a corp.
Constitutional Privileges
Public Officials and Public Figures-- Free speech v. reputation of public figures
· New York Times Co. Sullivan--- Great landmark case
· First case which the supreme ct. immersed itself in the constitutional implications of defamation.
· Strict liability with presumed damages: Alabama Law
· Sullivan’s claim is that the advertisement is of an concerning him because he is in charge of the police (did not directly refer to him)---signed by 64 prominent members of the civil rights movement.
· PH: trial court awarded  $500,000 because its libel per se (general damages were presumed)
· Issue: the extent to which the constitutional  protections for speech and press limit a State’s power to award damages in a libel action brought by a public official against critics  of his official conduct.
· Sullivan did not show any special damages but wanted to recover for general damages( Does not have to offer any evidence of general damages (general damages is a presumption if there is libel defamation)

· other law suits were filed against the NY Times by other Alabama officials
· Ct ends up saying that Alabama’s tort law is unconstitutional (only case which says that a state tort law rule is unconstitutional)
· What’s wrong with Alabama’s tort law’s rule? Why is their a conflict between the 1st Amend free speech protections and Alabama’s defamation law?
· Justifications for finding Alabama’s Tort Law Unconstitutional(
· Sedition Act Parallel (p1119-1120)—criminal statute that was highly criticized
· “ What a state may not constitutionally bring about by means of a criminal statute is likewise beyond the reach of its civil law of libel.

· Worse for civil cases(Standard of proof is different easier
· Can have a lot of civil cases(Potential financial penalties are unlimited 

· Self-censorship is terrible ( we don’t want people to be afraid to say things that they think are true but may not be %100 true(we certainly don’t want people to refrain from saying things that they know are %100 true , but you may not be able to prove in court.

· There should be free robust discussion about the government

· to uphold Alabama’s approach to libel would be to serious chill speech, about issues and individuals that we should be encouraged to speak about.
· Majority –New Rule( qualified constitutional privilege 
· Federal rule that prohibits a public official fro recovering damages for a defamatory falsehood relating to his official conduct  unless he proves that the statement was made with “actual malice”—that is with knowledge that it was false or with reckless disregard of whether is was false or not. (aka scienter)

· Court makes it hard to prove “actual malice”( must be shown with convincing clarity (tougher than preponderance of the evidence)
· Ct also finds that it was not “of and concerning” Sullivan 

· Concurring:

· argues for an absolute privilege to be immune from liability for defamatory speech about government officials.
· Malice is hard to prove or disprove( there just should be an unconditional right.

· Ct. reverses judgment do not remand it….

· The court looks at the evidence: no reasonably juror could conclude that with convincing clarity that NY times knew or knew that it did not know about the falsity of the advertisement.
· New York times…. Variables (first three are key—other ones matter)
	Type of π
	Type of Δ
	Issues

	· Public Official(Nytimes)
· Public Figure (Walker and Butts)
Private person(Gertz)
	Media Δ (NY times)
Non-Media Δ

	Public concern

Private concern (Dunn and Bradstreet)



· Should we give greater or lesser constitutional protection to Δ whose statement carries defamatory meaning on its face? 

· Other Variables to Consider(Different Court Responses
· Fault requirement --- becomes part of the π case
· Traditionally strict liability

· Ny times injects a fault requirement of actiual malice
· Burden of Proof: 
· Who has the burden of proof?

· The level of proof ?(ny times: “convincing clarity”)

· On which issue:

· Fault

· Truth/Falsity (Hepps( burden shifts to π to prove falsity)
· Colloquium (identity issue: of and concerning issue
· Hepps( burden shifts to π to prove falsity  (who has it)

· Colloquium: of and concerning issue: ct. can shift burden of proof for this as well

· Damages: certain types of damages for certain types of showing of fault

· Curtis Publishing Company v. Butts --treatment of public figures​= the same as public officials
· Butts was an athletic director and a football coach, Curtis alleged that Butts fixed a football game in a newspaper.
· Walker ( retired general in army): AP reported that he took leadership role against desegregation( AP v. Walker
· Why give further protection for speech made about private people?
· Free speech generally

· These guys put themselves into public arena making themselves public figures (p1130)—would have been considered public figure under ordinary tort law (invasion of privacy)(They asked for it

· distinguishing between Butts and Walker

· people knew who the football coach was (Butt’s—celebrity football coach) not the General until he participated in a important public controversy (only public figure for certain purposes)
·  no bright line determination on who constitutes a public figure.
· One of the reasons why courts will classify someone as a public figure not because they chosen to be out there in the public eye but also because they have ready access to mass media to counter any lies (ability to call press conference)
· What’s the point behind this? (If you have this ability the need for the judicial system to protect your reputation from falsehood is less(you can protect yourself.

· Public Officials and Public Figures and subject to NY times requirements:

· Defamatory statement with actual malice(proved with convincing clarity)
***must protect speakers talking about public people talking about public issues***
Private Parties
· Gertz v. Robert Welch, Inc. private π  v. Media Δ, issues of public concern
· Issues of public concern at stake(ct. not make the nature of the issue a factor
· After a policeman killed a youth, the youth's family retained petitioner to represent them in a civil action. During the trial, respondent published an article about petitioner that labeled him as a "Communist" and a member of a Marxist organization. Because the statements contained serious inaccuracies, petitioner filed a libel action against respondent. The district court held that the New York Times standard applied, which meant respondent escaped liability unless petitioner proved publication of defamatory falsehood with actual malice. The district court entered judgment for respondent and the court of appeals affirmed. The Supreme Court reversed and remanded, holding that petitioner was not a public figure. The state interest in compensating injury to the reputation of a private individual required a different rule. The Court held that the states could define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injuries to a private individual. 

· π can get actual damages with proof of actual losses(not limited to out of pocket loss(but not presumed damages (unless π proves falsity or reckless disregard for the truth
· Gertz in some states is applied to media or non-media defendant’s
· Dun & Bradstreet, Inc v. Greenmoss Builders Inc. Private π v.Non-media Δ
· Petitioner, who was in the business of composing and selling financial reports about businesses, mistakenly reported that respondent had filed for bankruptcy. Respondent brought a defamation suit and the jury awarded respondent presumed and punitive damages. However, a new trial was ordered because the court was dissatisfied with its jury instructions regarding petitioner's knowledge of falsity or reckless disregard for the truth. The Supreme Court of Vermont reversed, holding that respondent was not required to show actual malice to recover presumed and punitive damages because petitioner was a non-media entity. On certiorari the Court affirmed, holding that respondent was not required to show actual malice to recover presumed and punitive damages because petitioner's false and defamatory speech was not a matter of public concern.
· Issue: what’s the level of fault that a π has to show in order to recover presumed damages in a case involving a private π and private concerns?

· negligence 
·  private π, non media Δ, issue of private concern(
· negligence is enough for recovery of presumed and punitive damages
· What the requirements for actual damages? ( unanswered question)

· Strict liability may still be alive
· Dissent (The bankruptcy status of company is an issue of public concern. (Important in community: public figure.

· should the result be different if the statement is not libel on its face?

· ex. “This guy sleeps one or two hours a night”---- libel per quod ( because his job requires alertness) --statement is defamatory
· Actual malice may be necessary instead of negligence because the Δ may have not have known about his job.
· Philadelphia Newspaper v. Hepps Public π,media Δ and issues of public concern
· Appellee brought suit for libel and defamation in connection with newspaper stories run by appellant. Appellee challenged the ruling that he had the burden of proving the falsity of the statements, and the Pennsylvania Supreme Court reversed, holding the appellant had the burden of proving the statements were true. On review the Supreme Court found that in order to avoid a chilling effect on U.S. Const. amend. I's protection of true speech, a public figure plaintiff must bear the burden of showing that the speech at issue was false before recovering damages for defamation from a media defendant. Therefore the court reversed the judgment and remanded the case holding that the appellee had to prove the statements of the appellant were false in order to recover damages
· Hepps shifts the burden back to the π to prove falsity(a public figure plaintiff must show falsity to prevail in a suit for defamation.
· Defense will always argue that issues are public and that it matters that the Δ is a media defendant
· Concurrence(Brennan(media defendant should not make any difference (p11

· Does the Media get Special Protection? Hepps indicates this
· Times v. Sullivan there were four non-media defendants, ct. did not indicate a special protection for media defendants.
· Ct. has not spoken to issue----probably will never find that the media is due special protection.
· Shield law—protects media sources, how is the shield law to remain affective when the burden of proof is on the Δ?
	
	Public Figure π/Public Official
	Private Figure π

	Media Δ
	New York Times Co. Sullivan

--Fault requirement: prohibits a public official for recovering damages for a defamatory falsehood relating to his official conduct  unless he proves that the statement was made with “actual malice”—that is with knowledge that it was false or with reckless disregard of whether is was false or not
--Burden of Proof(Level of Proof: actual malice must be proven with “convincing clarity” (“also of and concerning”)
--Issue of Public Concern
Curtis Publishing Company v. Butts(Walker) 
treatment of public figures​= the same as public officials use NYtimes standard above
--Issue of Public Concern
Philadelphia Newspaper v. Hepps: 
--Burden of Proof on falsity: a public figure plaintiff must bear the burden of showing that the speech at issue was false before recovering damages for defamation from a media defendant.

--Public concern
	Gertz v. Robert Welch, Inc:
--Fault Requirement: The state interest in compensating injury to the reputation of a private individual required a different rule than NY times. The Court held that the states could define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehood injuries to a private individual.
--Damages: 
-----actual: with proof of actual losses
+  negligence
----presumed: if π proves falsity or reckless disregard for the truth
(actual malice)

--Public Concern
-some states apply to non-media Δs

	Non-Media Δ
	NADA……….

Private π and Non-media Δ(
CL—remains intact, for private π , private concern, strict liability, and presumption of falsehood
	Dun & Bradstreet, Inc v. Greenmoss Builders Inc.: holding that respondent was not required to show actual malice to recover presumed and punitive damages because petitioner's false and defamatory speech was not a matter of public concern.
--Fault Requirement: negligence

--Damages: negligence is enough for recovery of presumed and punitive damages.

* doesn’t suggest requirement for actual damages(suggests that strict liability might be alive and well.
--Private Concern




PRIVACY
· 4  types of Invasion of Privacy
· 1) Intrusion: Intrusion on the π’s seclusion or solitude, or into his private affairs
· invasion of something secret

· 2) Disclosure: Public disclosure of embarrassing private facts about the π
· invasion of something secret
· publicity

· 3) False Light: Publicity which places the π in a false light in the public eye
· publicity

· falsity or fiction

· 4) Appropriation: Appropriation, for the Δs advantage, of the π’s name or likeness
· use for the Δs advantage
Intrusion Upon Seclusion
· RsT §652B. Intrusion Upon Seclusion:

· One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another, or his private affairs or concerns, is subject to liability to the other for invasion of privacy, if the intrusion would be highly offensive to a reasonable person.
· Nader v. General Motors Corp
· Appellants sought review of appellate court's order denying appellants' motion to dismiss in respondent's action for invasion of privacy. Respondent alleged appellants engaged in harassing conduct with intent of preventing respondent from publishing his book, which criticized appellants' safety and design of automobiles. 
· Court affirmed and determined that under law of District of Columbia, respondent had set out a claim for invasion of privacy.(intrusion upon seclusion) Court found District of Columbia intended to protect individuals from others who would unreasonably intrude into the personal affairs of others and disclose confidential information about the individual.
· When is privacy invaded?
·  If the information sought is of a confidential nature and the Δs conduct was unreasonably intrusive
· π must show Δ was( “Truly” Intrusive + the information wasn’t available though normal inquiry or observation
· Claims that the court found NOT to be and Invasion of Privacy:
· There was no invasion of privacy claim set out where respondent alleged appellants asked friends of respondent personal information about respondent.  ( “Information about the π which was already known to other could hardly be regarded as private to the π ”
· Accosted by girls or threatening or harassing phone calls( did not involve intrusion for the purpose of gathering information of private and confidential nature.
· Activities that did qualify as Invasion of privacy:
· Unauthorized wiretapping eavesdropping (other jurisdictions agree)-Δ doesnt dispute this.
· Overzealous Surveillance: mere observation of π in public place does not amount to an invasion of privacy. ( whether this case falls into depends on the nature of the proof (ex. Trying to get close enough to him to see how much money he is withdrawing from his account, or did he make the amount of money he withdrew obvious?)
· Desnick v. American Broadcasting Co., Inc. ---investigative reporting---
· OVERVIEW: Defendant television network, producer, and star reporter produced a program on Medicare fraud involving the elderly and unnecessary cataract surgeries. The program featured plaintiff ophthalmic clinic and ophthalmologists. Plaintiffs were unaware that the segment would include undercover surveillance by test patients. Plaintiffs claimed that their defamation charge should not have been dismissed because the program accused plaintiff ophthalmologists of tampering with equipment to get positive diagnoses for cataracts, thereby damaging their professional reputation. The court agreed with plaintiffs that undiscovered facts might prove that defendants made a false accusation and remanded for further development. However, the court affirmed the dismissal of plaintiff's claim in trespass. Although defendants' test patients gained entry into plaintiffs' premises by misrepresentation, the entry was not invasive and did not interfere with the ownership or possession of land. No personal facts concerning plaintiff ophthalmologists were revealed. The court reasoned that tabloid style investigative journalism served an important part of the market.
· OUTCOME: The court reversed the dismissal of plaintiff ophthalmic clinic and ophthalmologists' claim in defamation, holding that it was dismissed prematurely without full development of the facts. The court otherwise affirmed the dismissal of plaintiffs' claim in trespass because defendant television network, producer, and star reporter did not invade any of the specific interests that the tort of trespass sought to protect.
Commercial Appropriation of Plaintiff’s Name or Likeness, or the Right of Publicity

· RsT §652C Appropriation of Name or Likeness
· One who appropriates to his own use or benefit the name or likeness of another is subject to liability to other for invasion of his privacy.
· White v. Samsung Electronics America, Inc. property case
· application of this concept, “right of publicity” –what is the extent of protection to be given to this person’s property interest
· two different sides to this type of action for privacy
· (Property interest issue v. privacy interest 
· Shulman v. Group W Productions, Inc.
· πs were in auto accident and a camera operator who took footage of them while they were being rescued was broadcast without their consent. 
· Newsworthiness privilege
· Should they have a commercial appropriation claim, like a celebrity would?
· No because it’s more like a property issue.
· Lose---not celebrities, if they were celebrities they would win but---only to the extent of unjust enrichment
Public Disclosure of Embarrassing Private Facts

· RsT § 652D Publicity Given to Private Life
· One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy, if the matter publicized is the kind that
· (a) would be highly offensive to a reasonable person, and
· (b) is not a legitimate concern of the public
· What is publicity? comment a.
·  different from meaning of publication in the law of defamation
· publicity means that the matter is made public, by communicating to the public at large or to so many persons that the matter must be regarded as substantially certain to become one public knowledgde.
· Sidis v.F-R Publishing Corp. boy genius becomes regular guy
· What is the scope of this version of invasion of privacy?
· Facts: 

· Really smart prodigy guy who went into seclusion became a clerk and had a messy house.

· Magazine did an article about him, the details of his life, what happened to him? (27 years have passed since he was famous)

· He has a passion for his privacy
· π argues that it would be offensive to any reasonable person 

· Ct. responds that since he was once a public figure so( its in the public interest. 

· There was no malice in reporting the story—even if there was it wouldn’t matter.

· Once a public figure always a public figure— SO
· newsworthiness defense holds in this case (CL defense of newsworthiness)

· Truthful comments regarding the life of a former public figure are newsworthy and protected.
· Newsworthiness Defense (3 issues
· 1) There is CL Newsworthiness defense (Sidis—see above)

· 2) Definitional question: whats private and whats not?  If public then public should have it. Private material versus public material.

· 3) Not just a CL requirement but a constitutional requirement to protect free speech.

· Which ever way you look at it there are difficult questions about the scope of the defense.
· Briscoe v. Reader’s Digest
· newsworthiness privilege extends to the facts of passed crimes that the π may have committed, but doesn’t extend to the identification of the person who committed these crimes long ago.

· Sipple v. Chronicle Publishing
· Assaasination attempt on president ford. π in a group of people with woman who took a shot at president Ford. Siple  probably saved Fords life.

· Herb Kane Column points out what he did and that he was gay. (Family who didn’t know about it abandoned him and he suffered because of it.

· Sues under public disclosure of private facts

· Public information: Ct. says it’s not a private fact because he had already been involved in gay activities hundreds of people knew what his sexual orientation was. Therefore was not private info.

· IS newsworthy: Ct. also says this is newsworthy.

· Dispel myth that you wouldn’t get this type of action from a gay person

·  Rape victim cases 
· want to keep names of victims private

· but there are still 1st amendment consideration
· Cox Broadcasting Corp. v. Cohn
· Name of victim is in the indictment

· Cant impose liability on the press on being a conduit to the whole public of information that is available for anyone to find

· Doesn’t answer important question(Can truthful private information---always be privileged??

False Light  Overlaps with defamation
· RsT § 652E Publicity Placing Person In False Light
· One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to other for invasion of his privacy, if

· (a) the false light in which the other was placed would be highly offensive  to reasonable person, and 

· (b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the and the false light in which the other would be placed. 

· Time v. Hill 
· Nothing in article makes them look bad, but still family was upset and wanted this episode behind them and didn’t want it cast in  a false light.

· Known for the strength of constitutional privilege that the ct. allows (this case)

· Takes the expansive view of constitutional protections and what kind of content would be protected

· same type of protection to media here as we do in the defamation cases: the actual malice is necessary( negligence is not enough
· must protect this type speech against(unless it’s a calculated  falsehood.
· Tragedy: π’s claim is about some strong private concerns are unprotected by the judicial system.
· Restatement 652E—actual malice incorporated section B

· Gertz : private π only have to prove negligence for defamation.

· This would have changed the result in Hill.
· Why should the false light plaintiff have a harder to time then the defamation π?

· Understanding torts book (p457) because its only offensive and not defamatory

· Plaintiff can only get one recovery for a single case of publicity… (defmation or false light) try both if strong defamation then don’t spend a lot of time with false light.
· Huster v. Falwell 
· Falwell sues Hustler with mock ad that has him saying he slept with his mom 
· Defamation/Libel claim( Why should the defamation action fail?

· No one would believe it’s true. No statements of facts are being asserted. 

· Invasion of privacy

· Mo facts about him being used

· Commercial appropriation-using his name to sell magazine

· IIED

· Falwell gets judgment and hustler brings it supreme court and prevails.

· Constitutional defense available to IIED claim on these facts.

· Why does hustler win:

· Its just speech.

· Π is public figure

· Ct finds that Falwell can only recover if he can prove  that the statement does convey false statements of facts and that they were made with actual malice.

· Public figures may not recover for IIED without showing in addition that he publication contained a false statement of fact with actual malice.

· Falwell loses: because there are no false statement of facts.

Review

Make clear what the damage/injury is.

Types of damages( not looking for an in depth discussion.


Nominal


Compensatory


Punitive

General statement about what kind of damages a π may need/get is good

Nuisance: 
Substantial Interference w/ π use and enjoyment—3ways of proving liability for this substantial interference of use and enjoyment
1) Intentional and Unreasonable---intent—purpose or knowledge wuth substantial certainty, unreasonable—after the fact balancing from a broader societal perspective.
2) Negligence (unreasonable)—Δ created foreeseable unreasonable risks

3) Strict liability for ADA (abnormally dangerous activity)---spewing chemicals that are harmful to human health…..
*** can use  more than one theory to prove nuisance.

Gravity of harm to the π, utility of conduct—looked at broadly in terms of community,

Boomer liability—cement is very important product...important to the economic welfare of the community… in terms of the gravity of the harm to the specific plaintiff(the balancing of the equities crosses the line into more financial realm , that you don’t wont to go into at the liability stage

ADA nuisance cases(  merges with ADA case, just mention that its both….nuisance

Strict liability and Assumption of Risk
§523 Assumption of Risk (p655)


assumption of risk in the secondary meaning has always been a defense to strict liability --- is available as a defense--- used to mean planitff lost %100 NOW its means that there is going to be some reduction in recovery that the π can get. (since daly)


primary assumption of risk ( when we talk about strict liability we do not talk about duty)( problem with talking about it is that there is no duty that has been reduced…. There is no duty on the part of the Δ  at all so primary assumption of risk works-(
Causation for Products Liability

LOOK at what if the product caused the harm

Review( causation

Design defect

Proof of defectiveness

Proof of causation

In Barker in CA….its switched 

after CE presented, burden shifted to Δ to prove its not defective
might not have to prove monetary loss(traditionally had to) –can just prove loss of reputation

Defamation
CL basics: start with(
Publication

Of and concerning

Defamatory meaning….
Not clear where you go next …..

Constitutional concerns, see chart above
If not might raise constitutional(
What type of damages issues…slander , slander per se, libel per quod
Rylands v. Fletcher (111-118) 


Facts: Δ builds reservoir without negligence that floods π’s coal mine.


Conclusion: 


Ct. of Exchequer: liability only with negligence


Ct. of exchequer chamber reverses: if you collect and keep anything likely to do mischief if it escapes(you do so at your peril), and are responsible for all damages which are the natural consequences of the escape. (collect and 


House of Lords: upholds above decision, distinguishes “non-natural use” :


1) Human artificial change: way to broad, and would destroy principles of negligence law


2) An activity on one parcel that is serving an activity on another parcel: distinction without a difference.


3)Unusual/Inappropriate to location: arguably a place where reservoirs for textile mills aren’t put up


Some courts have restricted the interpretation to just the “collect and escape” doctrine and limited it water.





Restatement (Second) of Torts  ADA—abnormally dangerous activity


§ 519. General Principle


(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.


(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.


§ 520. Abnormally Dangerous Activities (to be determined by judge)


In determining whether an activity is abnormally dangerous, the following factors are to be considered:


(a) existence of a high degree of risk of some harm to the person, land or chattels of others 


(b) likelihood that the harm that results from it will be great;


(c) inability to eliminate the risk by the exercise of reasonable care;


(d) extent to which the activity is not a matter of common usage;


(e) inappropriateness of the activity to the place where it is carried on; and


(f) extent to which its value to the community is outweighed by its dangerous attributes








Indiana Harbor Belt RR v. American Cyanamid (660)


Defendant manufacturer of chemicals was sued by plaintiff switching line for cost of decontamination measures that resulted from railroad tank car leak. Plaintiff based its counts on theories of negligence and strict liability arising from an abnormally dangerous activity. The court below dismissed the negligence claim with prejudice and granted summary judgment on plaintiff's strict liability count. On appeal the court found that the strict liability regime did not apply as the leak was not caused by the inherent properties of the chemical; rather, the leak was found to arise from carelessness in transportation. Also, plaintiff failed to establish hazardous nature of activity. The court reasoned that accidents that are due to a lack of care can be prevented by taking care, and when a lack of care can be shown in court, such accidents are adequately deterred by the threat of liability for negligence.





Madsen v. East Jordan Irrigation (659)


Δ blasted some explosives that caused π’s mink mother to kill her kittens.


Damages are too remote: there is no legal cause.


Was not within the realm of matters to anticipated


It was not foreseeable that the mother mink would eat her babies.





Restatement (second) Torts


§ 522. CONTRIBUTING ACTIONS OF THIRD PERSONS, ANIMALS AND FORCES OF NATURE


One carrying on an abnormally dangerous activity is subject to strict liability for the resulting harm although it is caused by the unexpectable


(a) innocent, negligent or reckless conduct of a third person, or


(b) action of an animal, or


(c) operation of a force of nature.





 § 523. ASSUMPTION OF RISK


The plaintiff's assumption of the risk of harm from an abnormally dangerous activity bars his recovery for the harm.





§ 524. CONTRIBUTORY NEGLIGENCE


(1) Except as stated in Subsection (2), the contributory negligence of the plaintiff is not a defense to the strict liability of one who carries on an abnormally dangerous activity.





(2) The plaintiff's contributory negligence in knowingly and unreasonably subjecting himself to the risk of harm from the activity is a defense to the strict liability.





 § 524A. PLAINTIFF'S ABNORMALLY SENSITIVE ACTIVITY


There is no strict liability for harm caused by an abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the plaintiff's activity.





§ 825 UNREASONABLENESS OF INTENTIONAL INVASION


An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if


(a) the gravity of the harm outweighs the utility of the actor’s conduct, or


(b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the of the conduct not feasible.





Restatement (Second) of Torts 


§402A. SPECIAL LIABILITY OF SELLER OR PRODUCT FOR PHYSICAL HARM TO USER OR CONSUMER


One who sells any product in a defective condition unreasonably dangerous to the use or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if


the seller is engaged in the business of selling such a product, and 


it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.


The rule stated in Subsection (1) applies although


the seller has exercised all possible care in the preparation and sale of his product, and


the user or consumer has not bought the product from or entered into any contractual relation with the seller. 





π approaches for demonstrating liability in private nuisance cases


Intentional and unreasonable interference


Negligence (reasonable person, hand formula, foreseeable risk)


ADA- abnormally dangerous activity (strict liability-see above)





General  Approach to Public Nuisance:  


Brought by public official


better representative


Private individual sometimes allowed  to bring public nuisance cases:


If the private individual can show special injury: some harm that is different in kind / quality from the harm that the rest of the community suffers.


They can also plead a private nuisance (along with the public nuisance)


generally a private individuals cannot bring a public nuisance cases, usually brought by public entity—public attorney----- (many times are considered criminal cases)








