Objectives of Tort Law

1) compensation as an end in itself – injury physical or an insult to their property or person because helping the victim is a good thing

2) corrective justice – compensation is coming from the person that should be paying it (fairness)

3) social control (promote good social behavior) - tort rules may affect peoples conduct – punishment my deter/prevent certain actions, an incentive

Burden of Proof = preponderance of evidence (more probable than not)

Transferred Intent - if D intends to harm A and harms B instead he’s still liable to B

Substituted Intent - The intent to commit one intentional tort makes one liable for the occurrence of the other intentional tort.

Writ of Trespass – injury was directly caused by the defendant

Writ of Trespass on the Case – injury was caused only indirectly by the defendant

(Note: the lighted squib case was actually held to be trespass rather than case though)

I throw a bucket of water in your face and I have committed a trespass. Instead, I leave a bucket of water on top of the door for you to open and I have committed a trespass on the case when you are soaked.

Intentional Torts:
Intent – either purposely or knowingly (Garret v Daily – kid w/ chair)
1. Battery – the intentional infliction of a harmful or offensive contact on the person of another
One does not need to be aware of battery at the time to recover.

Harmful or offensive touching 

· contact with a person, or something closely associated with P.  

· harmful – injures, impairs, or disfigures

· offensive – offend the reasonable person

Note: intent to cause harm is not necessary, but intent to touch is necessary (piano case)
2. Assault – the intentional act of creating the apprehension of imminent harmful or offensive contact and such apprehension must occur
One must be aware of assault to recover

3. False Imprisonment- the voluntary act by D, with the intent to confine P to a specific area, and actual confinement of which P is aware
One must be aware of confinement to recover

An area of confinement may be large and need not be stationary. (ex woman on a yacht)

Momentary Confinement: still false imprisonment at least briefly – the amount of time that the fight takes because his liberty was confined
Protection of Property - False imprisonment, you are forced to stay to protect your stuff

Coercion: could be false imprisonment if you are coerced into going or staying somewhere
Privilege against false imprisonment:

Merchant Rule:
· under reasonable grounds
·  for a reasonable period of time
·  in a reasonable manner.
Parental Control and Discipline defense:

- Assault

- Battery

- Deprogramming: false imprisonment (e.g. parents taking daughter to a deprogrammer when she was involved in a Cult.)

4. Intentional infliction of emotional distress – 
1) One who by 
extreme and outrageous conduct 

intentionally or recklessly causes severe emotional distress to another 

is subject to liability for such emotional distress, 

and if bodily harm to the other results for it, for such bodily harm.

2) Where such conduct is directed at a 3rd person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress 
i. to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or
ii. To any other person who is present at the time, if such distress results in bodily harm.

Note for exam: Don’t use “intentional infliction of emotional distress” if you have another intentional tort (battery, assault, trespass) because it’s much easier to argue for “parasitic damages” 

Trespass

A voluntary act by D, with intention to invade the land/ chattels

And intrusion on the land

Conversion of property

· innocent conversion/ good faith: P only gets what D accidentally took (ie gold minus cost of extraction)

· bad faith: D will not receive compensation for labor he expended
Defenses:

Consent – an affirmative defense to intentional torts

Consent is willingness in fact for conduct to occur.
Consent implied in fact – if P’s behavior was such as to indicate consent then D is justified in his act whatever her unexpressed intent may have been.

Consent implied by law/ Emergency Rule (R3 § 87)

The P consent may be implied by law to a bodily contact (eg surgery) that is necessary to save her life or some other cardinal interest in person or property

If:

1) the P is unconscious or otherwise unable to consider the matter and grant or withhold consent

2) an immediate decision is necessary

3) There is no reason to believe that the P would withhold consent 

4) A reasonable person in P’s position would consent

Substituted Consent – minors, incompetents, and end-of-life 

Substitute judgment for minors & incompetents– consent of the guardian is necessary for an operation on the minor or incompetent

Substitute consent in end-of-life situations – law generally protects guardian’s good faith decision

Exception to Athlete’s Consent Rule:

A player is liable for injury in a tort action if his conduct is such that it is either deliberate, willful or with a reckless disregard to the safety of the other player.

Insanity – not a defense if D intended to act (it is not necessary that the intent be rational)
Self-defense - A reasonable person responds to a reasonable belief of imminent attack with appropriate defense
Defense of a Third Party

Old view – alter ego
New view – reasonable belief
Self Defense against an innocent attacker - OK if reasonable belief

Self Defense against innocent bystander – OK if reasonable belief and don’t create an unreasonable risk of causing harm

Defense of Property – deadly force not allowed unless the trespasser was committing a felony of violence or a felony punishable by death, or where the trespasser was endangering human life by his act.
*should tell intruder to leave before using force (unless the demand appears futile)
If you put up a notice, then trespasser will effectively have consented.

Recapture of Chattels - if one takes another’s property from his possession without right and against his will; the owner in hot pursuit may retake the property by the use of necessary force.

However, if one has entrusted his property to another, who afterwards, honestly though erroneously, claims it as his own, the owner has no right to retake it by personal force.

(Kirby v Foster – guy who thought he had a right to Co $$)

Recapture by force:
1) possession by owner

2) wrongful taking

3) hot pursuit

Necessity - a person may enter onto land or interfere with chattels if it reasonably appears necessary to protect any person from death or serious bodily harm (Ploof v Putnam)
General average contribution – in time of emergency all are treated as joint owners of all the property in question (ex if a ship is sinking and cargo must be jettisoned, all will bear the loss of cargo equally by paying their pro rata compensation to those that lost it.)

Partial privilege - Boat owner is privileged to be at the dock, but not privileged to do harm. D may use or damaged P’s property in ways that he would not do in the absence of necessity, but he must pay for the privilege with reasonable renal value or compensation for lost or damaged property.

(Vincent v Lake Erie Transportation)
Public necessity – government agents privileged to destroy private property to protect the interest of the community when

1) destruction by fire

2) destruction to keep out of enemy hands in times of war

Negligence

Negligence – an act or omission that breaches a duty of care and is the actual and proximate cause of the harm

1) Duty – did Δ not conform to a standard of care that would have prevented the unreasonable risk?

2) Breach – did conduct fall below the applicable standard?

3) Causation – did Δ’s failure to meet applicable standard of care cause π’s harm?

a. cause in fact 
b. cause in law 
4) Damages – did π suffer harm?

1. Duty:

A. The Reasonable Person – Would an ordinary person of average intelligence and ordinary prudence have acted this way under the circumstances?

D will be found liable if he wasn’t exercising reasonable care (dog fight case)

Exceptions:

- Beginners and Experts

- Beginners – held to same standard


- Experts – held to higher standard, normal skill and knowledge in their field

- Age

- Child held to that of an ordinary child of same age, intelligence, experience
Exception: when involved in dangerous adult activity like driving a car
- Insanity


- only a defense if it wasn’t foreseeable to guard against (woman with visions)
- Physical Disabilities

- must use care of a reasonably careful person with that disability (might actually higher)
- voluntary intoxication – not treated as a disability (held to sober person’s std)

Note: fainting & heart attack are excuses unless they were foreseeable
Not Exceptions:

- Wealth 
- Intoxication

- Emergency – covered under reasonable person standard already
B. Balancing Competing Risks

1) Duty calculated by common sense
Custom is evidence but is not determinative (except for medical malpractice)

2) Duty using a formulaic method of costs and benefits

Hand formula: 
P = probability of disaster

I = gravity of injury
B = burden of precautions

If: B < IP
Then: Duty Exists
Custom is not determinative but is evidence of negligence

The custom of the community is evidence that the actor’s conduct is not negligent, but does not preclude a finding of negligence.

Exception: generally custom in medical cases is BINDING.


- exception physician doesn’t have to inform patient if they are already emotionally distraught or extremely ill
C. Affirmative Duties

Exceptions to No Duty Rule

1) If you caused the injury you must help

2) Once you start taking care of someone you have a duty to act with reasonable care

3) Pre-existing relationship causes duty (Common Carrier – owes heightened duty of care)

4) Owners and Occupiers 

a) Business invitee – owe duty of taking reasonable care that premises are safe, should inspect for non-obvious dangers
b) Licensees/ guests – owe duty not to allow concealed danger, warn of non-obvious danger
c) Trespassers – no duty, 
Except for attractive nuisance

i. Knows or have reason to know children likely to trespass

ii. Conditions involve unreasonable risk

iii. Children would not realize the risk

iv. Burden of eliminating the danger is slight

v. Possessor fails to eliminate danger
Rowland Factors- considerations for liability to a visitor (p 575)
- forseeability of harm to P

- degree of certainty that P suffered injury

- closeness of the connection between the D’s conduct and the injury suffered

- moral blame attached to the D’s conduct

- policy of preventing future harm

- extent of the burden to the D and consequences to the community of imposing a duty to exercise care with resulting liability for breach

- availability, cost and prevalence of insurance for the risk involved

5) Special Relationships

There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

(a) you have a duty to impose control (over third person)

(b) others have a right to protection 
- LL has duty to protect tenants in common hallways
- Psychotherapist has duty to warn people about crazy person
- Doctor’s must warn patient if they can’t drive a car and if they’re contagious

D. Negligence Per Se (evidence of duty and breach)
Negligence Per Se – violation of a statute constitutes conclusive evidence of negligence

Relevant: Two things to prove in order to use negligence per se doctrine
1) Special Class: P must show that she falls within the class of people mean to be protected by the statute

2) Type of Injury: P must show that the statute was enacted to prevent the type of injury actually sustained
Exceptions:

- Reasonableness: good reason for breaking statute


- Not having license: evidence but not presumption of negligence

E. Vicarious Liability

The Employer is liable for the torts of the employee

1) If it was a master/servant relationship-  the master controlled the 

a. manner, 

b. means, and 

c. details
2) The conduct was within the scope of the employment
Not usually liable for contractors
Exception: HMO & hospitals liable for doctors
Inherently dangerous – owner only liable if contractor is negligent 
Ultra-hazardous activities – strict liability
Detour – employer is liable

Frolic – employer not liable (Ex. OK for employee to drive 4 blocks out of the way for personal errand)

Joint Enterprises: Usually each partner is vicariously liable for the wrongs of another partner
2. Breach

Res Ipsa Loquitur - the thing speaks for itself

1) The even must be of a kind which ordinarily does not occur in the absence of someone’s negligence

2) It must be caused by an agency or instrumentality within the exclusive control of the defendant
Non delegable duty rule: A general tort law policy not to allow an entity to shift by contract its responsibility for keeping an area used by the public in a safe condition
3) It must not have been due to any voluntary action or contribution on the part of the plaintiff
Res Ipsa is less powerful than negligence per se

Negligence per se – presumption on negligence, jury must find for P

Res Ipsa Loquitur – P will get to the jury but jury is not bound to decide for P

3. Causation
A. Actual Causation/ Cause in Fact 
1) “but for” test:  

D was more probable than not the cause of the harm

2) “substantial factor” test:

D was a substantial factor in causing the harm

(Ex: Three car crash)

3) “miscellaneous burden shifting” cases:

D has to prove that he didn’t cause the harm.

(Ex: Summer v Tice, Haft v Lone Palm Hotel)
4) “market share liability” case

D pays for the % of the market that he had

B. Legal Causation/ Proximate Cause
1) Direct Causation – was harm directly caused by D’s negligence. 

Proximity in time and space between D’s negligence and P’s harm
2) Reasonable Forseeability– has D created an unreasonable and foreseeable risk and only liable for the harm D could have reasonably anticipated from his negligence

If there was an intervening cause (like a truck full of gas between house 3 and house 4) then it’s harder to prove causation.

If you can prove that the intervening cause was a superseding cause then D isn’t liable.

Palsgraph v Long Island RR – woman hit by scales from unexpected explosion at RR…

Cardozo (majority) Approach = Zone - Only liable to victim it can foresee and only liable for the harm that it can foresee.

Andrews (minority) Approach = Anyone - As long as the harm to the first victim is foreseeable, he is also liable to anyone else that is hurt.  Unforeseeable damages are also allowed.
4. Damages
Negligent Infliction of Emotional Distress

Note: In many states, P must have physical symptoms related to the emotional distress in order to recover. (rather than just psychological symptoms).

1) “impact rule” 
P can recover if touched (even slightly)
2) “zone of danger rule”
P can recover if he was in the location where he might have been injured

3) Observation of 3rd person’s injury
a) P must be a close relative of victim

b) P must be present at the scene of the accident and be aware that it is causing injury to victim

c) And as a result, suffers emotional distress beyond that of a disinterested witness
4) “at risk Plaintiff”/ cancer-phobia cases

Ps cases = toxic exposure

5) “direct victim cases”

upsetting information: ex. false information about someone’s death 

6) Mishandling of corpses

P can recover because emotional distress is so likely in this situation

Only use NIED if you can’t get Parasitic Damages

5. Defenses to damages

A. Contributory Negligence

Rule: A person can’t recover it he contributed to the injury by his own negligence.

Exception: saving a human life

Exception: Last Clear Chance Doctrine 
The party who last had a clear opportunity of avoiding the accident, notwithstanding the contributory negligence of his opponent, is considered solely responsible for it.

· helpless P: P can’t avoid the danger, and D doesn’t save him although he knew or should have known of the danger

· Inattentive P: P could avoid the danger but doesn’t realize it, D realizes P doesn’t realize the danger but still doesn’t save him.

Imputed Contributory Negligence

Joint Enterprise Rule – partner is responsible for other partner’s negligence

Both ways test – if you were vicariously liable to your partner, then you can’t sue them even though you were hurt too
Guardian’s responsibility – so if kid/lunatic runs into the street b/c guardian was negligent, contributory negligence would be imputed on kid

B. Assumption of Risk 

One who has knowingly and voluntarily chosen to confront a hazard cannot recover for the injuries incurred thereby.
Primary Assumption of Risk – D owed no duty or did not breach duty (recovery barred)
 – Risk inherent in the activity & no breach happened: rock climbing, Flopper

Secondary Assumption of Risk – breach of duty but P knew of risk. (recovery is reduced)

- Risk was unreasonable, negligence existed, but P chose to continue after understanding risk: standing too close to fireworks, car that didn’t break

Fireman’s Rule – firemen can’t recover from burns

Spectator Rule

Assumption of risk defense denies recover to spectators injured at sporting events either because:

1) spectators share the common knowledge of injury from attending these events

2) particularized evidence tends to confirm that any individual P had this knowledge of injury
C. Comparative Negligence

P’s damages will be reduced by the amount that he contributed to the accident

Pure Comparative Negligence Rule

Apportion liability in direct proportion to negligence in all cases

Partial Comparative Negligence Rules:
The 50% Rule/ Modified 50% Rule:
6. Joint and Several Liability
Joint and Several Liability prevails for indivisible injury from concurrent tortfeasors.
Can B get contribution $$ from C?

1) No Contribution Rule - P can recover full damages from D1 or D2 but they cannot then recover from the other. (B can’t recover from C)

2) Contribution Statute – if there is a joint and several liability statute against D1 and D2 and D1 is required by P to pay, then D1 can bring D2 to Ct to get the excess that he paid over his pro rata share (B would get $4500 from A) – if there were three D’s each would pay 33% etc

3) Partial Equitable Indemnity –D who overpaid is entitled to recover on a proportional fault basis (B could get $8000 from C)

Settlements

What if C enters into a settlement with A? – C is off the hook from being sued by A Contribution Protection – C is also protected from having to make Partial Equitable Indemnity contribution to B.
