Torts Outline

Intentional Torts
Objectives of Tort Law

1) compensation as an end in itself – injury physical or an insult to their property or person because helping the victim is a good thing

2) corrective justice – compensation is coming from the person that should be paying it (fairness)

3) social control (promote good social behavior) - tort rules may affect peoples conduct – punishment my deter/prevent certain actions, an incentive

Two factors to balance 

· Fairness to D: We should not holding someone liable way out of proportion to the negligence

· Fairness to P: If we have a victim that has been hurt, it is a better policy for the innocent victim to be compensated.

A. Battery and Consent

Battery – the intentional infliction of a harmful or offensive touching

Vosberg v Putney - D kicked P in the classroom which was contrary to school rules.

 We can assume that the intention was unlawful if the act was unlawful – ie against school rules.
R3d § 1 Intent

A person intentionally causes harm if the person brings about that harm either purposefully or knowingly

(1) Purpose - a person purposefully causes harm if the person acts with the desire to bring about that harm

(2) Knowledge – A person knowingly causes harm if the person engaged in action knowing that harm is substantially certain to occur

(Ex: Garratt v Dailey – kid pulled chair out from great aunt, is liable if he meant to make her fall or knew her fall was substantially certain to occur)
Transferred Intent - if D intends to harm A and harms B instead he’s still liable to B
Substituted Intent - The intent to commit one intentional tort makes one liable for the occurrence of the other intentional tort.

Harmful or offensive touching 

· contact with a person, or something closely associated with P.  

· harmful – injures, impairs, or disfigures

· offensive – offend the reasonable person

(Ex: White v University of Idaho - The touching was nonconsensual when he touched her back while she was writing and there was intent to touch.  So there’s a battery.)

Damages 
· First P must determine that D is liable to him and prove damages
· Then D is responsible for all injuries that result foreseeable or not

· Actual damages (compensatory) not necessary, punitive damages ok 

Thin skull rule: take P as you find him

Contributory negligence – not defense to intentional tort

Trespass to real property

· every unauthorized, and therefore unlawful entry, into the close of another is a trespass
· law infers some damage if nothing more, the treading down for the shrubbery

Conversion of property

· innocent conversion/ good faith: P only gets what D accidentally took (ie gold minus cost of extraction)

· bad faith: D will not receive compensation for labor he expended
Note: In criminal prosecution of assault and battery an unlawful intent must be shown. But in a civil suit of assault and battery it is sufficient to show that the act was wrongful and unlawful or the result of negligence – intent doesn’t matter.

You must only intend the contact but not necessarily the harm to be liable for battery.

B. Trespass on Land and Chattels
Note: not something specifically discussed in class, but the defenses were, so I copied definitions from Gilberts

Trespass to Land

A voluntary act by D

With intention to invade the land

And intrusion on the land

Trespass to Chattels

A voluntary act by D

With intention to invade a chattel interest

And an invasion of such interest

· dispossession (e.g. theft)

· intermeddling (e.g. throwing stone at car)

C. Consent – an affirmative defense to intentional torts

Mohr v Williams

Doctor operated on left ear when right ear was the one consented to because it was in worse condition.

I: She did consent to surgery on her left ear.

Surgery was wrongful if not harmful – it was the unauthorized touching of another person

Later a decision was made that in surgery intent can be generally construed.

Consent implied in fact – if P’s behavior was such as to indicate consent then D is justified in his act whatever her unexpressed act may have been.
Consent implied by law/ Emergency Rule (R3 § 87)
The P consent may be implied by law to a bodily contact (eg surgery) that is necessary to save her life or some other cardinal interest in person or property

If:

1) the P is unconscious or otherwise unable to consider the matter and grant or withhold consent

2) an immediate decision is necessary

3) There is no reason to believe that the P would withhold consent 

4) A reasonable person in P’s position would consent

Exceptions:

Substitute judgment for minors & incompetents– consent of the guardian is necessary for an operation on the minor or incompetent

Substitute consent in end-of-life situations – law generally protects guardian’s good faith decision

Exception to Consent Rule

Hudson v Craft
Boxer sues carnival operator for injuries even though he agreed to fight because he didn’t have a license.
Operator is liable because his crime interfered with the protection of the combatants, a class of persons that the law is meant to protect, even when they had consented to fight.

(“It is a crime to inflict a particular invasion of an interest of personality upon a particular class of persons, irrespective of their assent, and the policy of the law is primarily to protect the interest of such a class of person from their inability to appreciate the consequences of such an invasion, and it is not solely to protect the interests of the public, the assent of such a person to such an invasion is a const thereto.”)
Liability of operator is hard to pin down – not a real battery case

Can the boxers sue each other? They both agreed to fight.


-can’t sue because of consent theory

volenti non fit injuria - the principle that a person who knowingly and voluntarily risks danger cannot recover for any resulting injury.

Athletic injuries

P’s consent to injury from blows administered in accordance with the rule of the game, but not when the blows are deliberately illegal.

A player is liable for injury in a tort action if his conduct is such that it is either deliberate, willful or with a reckless disregard to the safety of the other player.

Recklessness R3d § 2

An actor recklessly causes harm if

(1) the actor knows of the risk of harm created by his conduct, or knows facts that make that risk obvious to anyone in the actor’s situation AND

(2) the precaution what would eliminate or reduce that risk involved burdens that are so slight relative to the magnitude of the risk as to render highly blameworthy the actors; failure to adopt the precaution.

B. Non-consensual defenses
Affirmative Defense = D brings in other legal defense to rebut an otherwise real tort

a. Insanity 

McGuire v Almy – insane woman hits purposefully
D wanted to make contact

From D’s statements we know she meant to make contact

Therefore, there must have been the requisite state of mind to commit battery 
So D committed a tort and insanity is not a defense.

It is not necessary for the intent to be rational as long as it is intentional that’s enough.
*where a loss must be borne by one of two innocent persons, it shall be borne by him who occasioned it.
b. Self-defense

Courvoisier v Raymond – guy shot a police officer in self defense thinking he was a rioter breaking into his jewelry store 

Was this self-defense? – yes maybe 

Not a transfer of intent case but sort of a transfer of privilege case.  He had the right to defend himself against mob and he mistook the police officer as part of the mob.

Self Defense theory –


A reasonable person

Responds to a reasonable belief of imminent attack


With appropriate defense

(e.g. can respond with deadly force if you reasonably believed there was an imminent infliction of death or serious bodily harm, but respond with non-deadly force if you reasonably believe there was imminent infliction of bodily harm.)
Defense of a Third Party

A person is privileged to defend a third party under the same conditions and by the same means as those under and by which he is privileged to defend himself if the actor correctly or reasonably believes that the third party is entitled to use force in self-defense and his own intervention is necessary to protect that party.

Old view – only if person was actually privileged

New view – actor could make reasonable mistake

Self Defense against an innocent attacker - OK if reasonable belief
Self Defense against innocent bystander – OK if reasonable belief and don’t create an unreasonable risk of causing harm
c. Defense of Property

Bird v Holbrook – Defends his garden with a spring-gun
D meant to cause injury, reaction is out of proportion to act of trespass.
“No man can do indirectly that which he is forbidden to do directly”

“Personal rights are more important that property rights”

Decision in this case: you need to post a sign

Notice: sign to warn intruder of spring gun

· this relates to consent

If you put up a notice, then trespasser will effectively have consented.

Defense of property using mechanical devices may be used:

· only where reasonably necessary (or customary)

· and adequate warning is given or posted

Katko v Briney – defends his extra house’s property with spring-gun, trespasser/ burglar was injured

Brineys had a no trespassing sign, but did not have a notice of the spring-gun.

Decision in this case: “The only time when such conduct of setting a spring gun or a like dangerous device is justified would be when the trespasser was committing a felony of violence or a felony punishable by death, or where the trespasser was endangering human life by his act.”

If device threatens death or serious bodily harm, the intrusion must in fact constitute a threat of death or serious bodily harm.

Defense of Property – from Gilbert’s

D may use non-deadly force to defend if

1. Intrusion by P is not privileged

2. D reasonably believes force is necessary to prevent or terminate the intrusion AND

3. D, prior to the use of force, makes a demand that the intruder desist or leave (unless the demand appears futile)
d. Recapture of Chattels

Kirby v Foster – D tries to take back $$ that P kept –thinking he had a right to it

D’s were not justified in using force to take it back.
Ct puts great weight on the fact that P had consulted a lawyer – even though it was bad advice, he truly believed that he had a good case. Prof thinks: Even if there was no reliance on council, the fact that P didn’t start the violence would probably have made the case come out the same anyway.

Recapture of Chattels – if one takes another’s property from his possession without right and against his will, the owner or person in charge may protect his possession, or retake the property, by the use of necessary force.

However, if one has entrusted his property to another, who afterwards, honestly though erroneously, claims it as his own, the owner has no right to retake it by personal force.

Right of recapture involves

1) possession by the owner

2) purely wrongful taking or conversion, without a claim of right

The privilege of recapture is allowed when one person wrongfully obtained possession of the chattel by either force, fraud, or without claim of right.
Any privilege of recapture must be exercised promptly – hot pursuit.

UCC permits a secured party to repossess collateral in the event of default without a judicial proceeding if this can be done without a breach of the peace.

If the property is not taken against the will of the owner it cannot be retaken by force but only by the usual civil remedy.

e. Necessity – a person may enter onto land or interfere with chattels if it reasonably appears necessary to protect any person from death or serious bodily harm or protect any property from destruction or injury.
Ploof v Putnam – island owner didn’t let a family stay on his dock during a storm
P’s weren’t considered trespassers because of their necessity.
Law decides in favor of personal interest v property rights

- An entry upon land to save goods which are in danger of being lost or destroyed by water or fire is not a trespass.

- One assaulted and in peril of his life may run through the close of another to escape from his assailant.

- One may sacrifice the personal property of another to save his life of the lives of his follows.

Vincent v Lake Erie Transportation Co – boat damages dock in a storm while tied up to protect itself
Ct found boat could stay (no liability of trespass) due to necessity, but must pay for the damages inflicted
Partial privilege - Boat owner is privileged to be at the dock, but not privileged to do harm.  “D may use or damaged P’s dock in ways that he would not do in the absence of necessity, but in contrast to self-defense, he must pay for the privilege with reasonable renal value or compensation for lost or damaged property.
Theory of Unjust Enrichment – boat owner must compensate dock owner for the benefit he received form the use of the dock

Salvage contracts – no rescue no pay, the risk premium is awarded to compensate the salvor for those rescue attempts that have failed.

Public necessity – government agents privileged to destroy private property to protect the interest of the community when

1) destruction by fire

2) destruction to keep out of enemy hands in times of war
But sometimes the government may be required to compensate private owners whose property is taken for public use.
C. Emotional and Dignitary Harms

1. Assault

Assault –D intentionally puts P in an apprehension of an imminent contact
Assault – R3d § 21

(1) An actor is subject to liability to another for assault if 

(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact AND


(b) the other is thereby put in such imminent apprehension
Apprehension is different from fright – it is not necessary that the other believe that he act done by the actor will be effective in inflicting the intended contact upon him 

· It doesn’t matter if you’re actually frightened

· It doesn’t matter if you’re unlikely to actually be hurt (still an assault even if nerd swings at pro-wrestler)

Whether there is an assault is a given case depends more upon the apprehensions created in the mind of the person assaulted than upon what may be the secret intentions for the person committing the assault.

Example: Guy tells Prof that he won’t beat him up if he gives him $50 – assault, puts P in apprehension of imminent contact. (You still have a fear while you’re in the process making the decision of whether to satisfy the condition.)

Example: If you don’t pay me now, I will beat you up on Friday – no assault because no imminent apprehension

Example: A swings at B, but B doesn’t know – no assault because there was no apprehension
I de S and Wife v W. de S. – wife sues guy for chopping at her tavern door
Judge found harm – in assault = emotional or mental injury

Tuberville v Savage – plaintiff had sword in hand, but said he did not intend to hit him (assault)
Ct held no assault – he SAID he wouldn’t do it so no intention

So P’s reaction/perception to this was unreasonable
- he shouldn’t have felt a fear from D’s actions and words

Rule: Intention plus and act makes an assault

Mere words (usually) do not amount to an assault.

A mere action without words can be an assault

No actual damages required.

2. Offensive Battery 
Offensive battery doesn’t hurt or harm but offends, protects personal integrity and dignity
R2d § 18 Battery: Offensive Contact

(1) An actor is subject to liability to another for battery if 

a. He acts intending to cause a harmful or offensive contact with the person of the other or a third person or an imminent apprehension of such a contact, and 

b. An offensive contact with the person of the other directly or indirectly results
(2) An act which is not done with the intention stated in subsection (1)(a) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involved an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm.
You don’t have to know it happened – a kiss in the night is still an offensive battery

Offensive battery covers anything so closely attached to P’s person that it is customarily regarded as a part thereof and which is offensive to a reasonable sense of personal dignity (horse, cane, taking someone’s plate at a restaurant.)
Alcorn v Mitchell – guy spits in other guy’s face (Offensive Battery Case)
D was punished with punitive damages
3. False Imprisonment

False imprisonment = 

· A voluntary act by D
· with the intent to confine P to a specific area

· actual confinement 
· of which P is aware
An area of confinement may be large and need not be stationary. (ex woman on a yacht)
Momentary Confinement:
I am going to lock the doors to the room.  I have the only keys. – false imprisonment
What if prisoner could get keys by force – (still false imprisonment at least briefly – the amount of time that the fight takes because his liberty was confined)

Specific Area of Confinement:
You can’t get into the library.  Students aren’t allowed in the library. – not false imprisonment (exclusion principle – being kept in is different than being kept out)

Protection of Property:
You can come into the library, but now you have to leave all of your notes and laptop there.  You decide to say. – (False imprisonment, you are forced to stay to protect your stuff)

Coercion:
Anyone that leaves the library before 11pm will be put on a “lazy student list” – (false imprisonment - coercion is enough to keep you there) 

Knowledge of Confinement necessary:
You were imprisoned, but you didn’t know it – (not false imprisonment you must be conscious of the imprisonment)

Bird v Jones – guy couldn’t get through street, police kept him from going in a certain direction but let him go in other directions
Not False Imprisonment – no confinement
Colbyn v Kennedy’s Inc – old guy accused of stealing scarf and was so upset that he needed medical attention

Man was falsely imprisoned because shop didn’t have reasonable grounds for detainment

Any demonstration of physical power which, to all appearances, can be avoided only by submission operates as effectually to constitute as imprisonment.

Privilege against false imprisonment:

Privilege to detain someone 

· under reasonable grounds
·  for a reasonable period of time
·  in a reasonable manner.
If a merchant has probable cause as measured by the prudent and cautious man then he has a defense against false imprisonment

Consent - a defense against false imprisonment (e.g. Miners who had to wait 30 mins for elevator)

Deprogramming – parental control is generally a defense for false imprisonment (as it is in assault and battery) (e.g. parents taking daughter to a deprogrammer when she was involved in a Cult.)

4. Intentional infliction of emotional distress

· Intent in this case can be satisfied by recklessness

Factors for Intentional Infliction of Emotional distress:

1) Intention

2) Physical symptoms (usually necessary)

R2d § 46: Outrageous conduct causing severe emotional distress
(1) One who by 

· extreme and outrageous conduct 

· intentionally or recklessly causes severe emotional distress to another 

· is subject to liability for such emotional distress, 

· and if bodily harm to the other results for it, for such bodily harm.

(Note: no physical bodily harm necessary according to the restatement)

Usually courts have said “You can only recover if the emotional distress leads to physical harm.” (although there are a few cases where the π recovered even for no physical harm)

Extreme and outrageous character of the conduct may arise from the actor’s knowledge that the other is peculiarly susceptible to emotional distress.

Wilkinson v Downton – practical joke where guy told wife that husband was injured, she had a strong emotional reaction that resulted in physical harm

Δ must have wanted to cause emotional/physical suffereing (intent) or have been practically certain that emotional/physical suffering would have resluted (recklessness)
Hypo: What if someone told π that her husband was “short and ugly” and π had the same reaction as in Wilkinson, is this actionable?

No, because in the hypo there wasn’t an intent to cause emotional suffering.

Parasitic Damages v Intentional Infliction of Emotional Distress

Bouillon v Laclede Gaslight Co – Δ tried to force his way into π’s apartment to read the gas meter (so he was a trespasser) and π suffers a miscarriage as a result
Ct found that there would only have been nominal damages for the trespass, but the parasitic damages (severe emotional distress) were awarded.

Intentional Infliction of Emotional Distress – separate intentional tort (no parasitic damages allowed)

Parasitic Damages – a rider on other intentional torts (trespass, battery, assault)

Note for exam: Don’t use “intentional infliction of emotional distress” if you have another intentional tort (battery, assault, trespass) because it’s much easier to argue for “parasitic damages” 

Negligence

A. Introduction

Strict liability – hold d prima facie liable for any harm that he causes to P’s person or property

Negligence – holds D liable only if D acted with insufficient care (except in intentional torts cases)

Palsgraf v Long Island RR – 

Man carrying pkg tries to get on moving train

Conductor on train and conductor on platform push him on

His package (wrapped in newspaper) falls onto the track

It was filled with fireworks and they exploded

Causing some scales to fall on π

- Majority finds no liability to π because she’s not a foreseeable victim
Π is not a person Δ should have been thinking about – they don’t have a duty to her (their negligent acts weren’t directed at her only him)

- Dissent finds the injuries were a proximate cause of the injuries

railroad should be held strictly liable for the injury, whether or not they were negligent

Rule from this case:

If A is negligent to B and C is unforeseeably injured by A.  Is A liable to C? – ct says no

You are legally responsible for the foreseeable risks that you create.

B. Forms of Action: Trespass and Case
Scott v Shepherd – lighted squib being thrown around

D is liable for trespass.

New direction and new force flow out of the first force are not new trespass.

“If the act in the first instance be unlawful, trespass with lie, but if the act is prima facie lawful and the prejudice to another is not immediate but consequential, it must be an action on the case.”

Trespass – harm caused by D’s direct and immediate application of force

Trespass on the case – indirect harms, not involving the use of force 
Later holding: P could sue in case, no matter whether the harm was immediate or consequential, as long as the P could show that the harm occurred as a result of D’s negligence.

C. Strict Liability and Negligence
Brown v Kendall - Δ accidentally poked π in the eye from behind while trying to separate thier two fighting dogs
D will be found liable if he wasn’t exercising due care 

unless P had contributory negligence

Negligence – if Δ did not exercise ordinary care

Ordinary care /reasonable care/ due care = conduct exhibited by a reasonable prudent person

Contributory Negligence Defense: The rule at the time was that π could not be even a little bit negligent and still recover

D. Four elements of negligence:

1) Duty – did Δ not conform to a standard of care that would have prevented the unreasonable risk?

2) Breach – did conduct fall below the applicable standard?

a. reasonable person test

b. balancing competing risks

3) Causation – did Δ’s failure to meet applicable standard of care cause π’s harm?

a. cause in fact – “but for” cause of injury

b. cause in law -  proximate cause

4) Damages – did π suffer harm?

Three Theories on Negligence

Old:

1) only responsible for that which your are at fault for doing

2) responsible for everything caused by your actions

New:

There must be some conscious action and purpose to be liable 

UNLESS:

1) act threatens others

2) a reasonable man would have foreseen harm

E. The Reasonable Person

Vaughan v Menlove – dumb guy’s haystack caught fire and caused neighbor’s cottages to burn down and wants to be judged by a subjective standard rather than an objective standard
Guy is still liable because his actions are measured from an objective standard of that of a reasonable person.

Reasonable Person Rule: negligence measured from the standard of a man with average intelligence and ordinary prudence
objective standard- makes the law more predictable, so people know what standard they need to live by

Beginners and Experts

Beginner’s Liability Rule: hold beginners to the standard of care expected of those who are reasonably skilled and practiced in the art.  (Because the victim doesn’t have any control over whether he is hurt by a veteran or rookie, the victim is still hurt by no fault of his own and needs to be compensated.)

Exception: where P has assumed the risk that K will exercise a lower standard of care (like teaching someone to drive)

Experts Liability Rule: hold experts to a standard of skill and knowledge normally possessed by members of that profession

Age
Roberts v Ring - Old man failed to stop his car (even though he was going really slowly) and ran over a 7 yr old boy

Both are held to the degree of care common for someone their age and maturity (less for the boy but higher for old man because he should have been especially careful as he knew of his infirmities)

Reasonable Child (R3d § 8): 
Negligence measured by an ordinary child of his age, intelligence, and experience.
Reasonable man Exceptions:

You can take into account the age of D and whether he has any physical infirmities.

Exception to Age when involved in adult activity
Daniels v Evans - Π, a youth of 19, died when Δ ran into him while π was riding a motorcycle.

The child engaged in an adult activity should be held to a standard of a reasonable adult.

R2 §283A comment c

When a minor engages in such activities as the operation of an automobile… he forfeits his rights to have the reasonableness of his conduct measured by a standard commensurate with his age and is thence forth held to the same standard as all other persons.

Insanity
Breunig v American Family Insurance Co - Woman had a vision while driving which caused her to run into P’s car.
She should be held negligent if she had warning or knowledge which would have reasonably led her to believe that hallucinations would occur.

One is not negligent if he was unable to conform his conduct through no fault of his own (fainting, heart attack etc) when the occurrence of such disability is not attended with sufficient warning or should not have been reasonably foreseen.
Reasonable Insane Person: only an excuse if the disability couldn’t have been reasonable foreseen.
Physical Disabilities

Fletcher v City of Aberdeen - Blind P fell into an excavation that city dug, which was negligently open

City was negligent by not making the city streets safe for everyone.
Reasonable Person with Disability: (R3 § 9)

The conduct of a person with a physical disability is negligent if it does not conform to that of a reasonably careful person with the same disability.

When a man has a distinct defect of such a nature that all can recognize it as making certain precautions impossible, he will not be held answerable for not taking them (ex. A blind man does not have to see at his peril)

Robinson v Pioche – drunk man fell in an uncovered hole in the sidewalk
City found negligent in not making the street safe.

“a drunken man is an much entitled to a safe streets, as a sober one, and much more in need of it.”

Emergency – no difference
Lyons v Midnight Sun Transportation services Inc - P died when hit by D while pulling out of a driveway (D was possibly speeding.)
He was wrong in steering to the left, but was not negligent in this case because it’s what a normal person would do in an emergency on the road.

Emergency Doctrine/ Reasonable Person in an Emergency:

A person confronted with a sudden and unexpected peril, not resulting for that person’s own negligence, is not expected to exercise the same judgment and prudence the law requires of a person in calmer ad more deliberate moments.

R3d § 7 Emergency

If an actor is confronted with an unexpected emergency requiring rapid response, this is a circumstance to be taken into account in determining whether the actor’s resulting conduct is that of the reasonably careful person.

THE EMERGENCE DOCTRINE IS NOT AN EXCEPTION: not a new rule b/c person is only required to use reasonable care in the given circumstances anyway.)

Wealth – no difference
Denver and Rio Grande RR v Peterson – no facts given
Wealth no an exception:

“The care required of a warehouseman is the same, whether he be rich or poor.  For the fact that he is rich requires of him greater care than if he possessed only moderate means or is poor, then if her were extremely poor, the care required might be such as practically amount to nothing.”

Summary of the Reasonable Man:

Reasonable Person Rule: negligence measured from the objective standard of a man with average intelligence and ordinary prudence
Exceptions:

- Beginners and Experts

- Beginners – held to same standard


- Experts – held to higher standard, normal skill and knowledge in their field

- Age

- Exception to Age child when involved in adult activity

- Insanity


- only a defense if it wasn’t foreseeable to guard against

- Physical Disabilities

Not Exceptions:
- Wealth 
- Emergency – covered under reasonable person standard already
F. Calculus of Risk
1) Negligence calculated by common sense

Blyth v Birmingham Water Works - Pipes leaked in very cold weather into P’s house and P sues company

Co was not found negligent b/c a reasonably prudent Water Works company would act with reference to the average circumstances of the temperature in ordinary years.

Eckert v Long Island RR - P saved child’s’ life but was killed by D’s train in the process

He had contributory negligent for his injury, but because he was saving a human life there is an exception.
Exception to Contributory Negligence for saving human life:

When the exposure is for the purpose of saving life, it is not wrongful, and there fore not negligent unless such as to be regarded either rash or reckless.

2) Negligence using a formulaic method of costs and benefits

United States v Carroll Towing Co - D was moving P’s barge, it broke away and was injured by another boat.

Ct decided that bargee should have been aboard using Hand Formula

Rule:

Hand formula:

P = probability of disaster

L= gravity of injury
B = burden of precautions

Negligence exists where:

B<PL

Custom

The TJ Hooper - Cargo owners sued tug owners for not having radios

It wasn’t customary for tugs to have radios.  

Was it negligent that he didn’t have a radio? - yes 

Is custom relevant? – yes, usually custom is indicative of reasonable care
However, strictly speaking, custom is not determinative
Custom is not determinative of negligence R3 § 11:

The custom of the community is evidence that the actor’s conduct is not negligent, but does not preclude a finding of negligence.  While a departure form custom in a way that increases risks is evidence of the actor’s negligence, but does not require a finding of negligence.

Exception to Custom Rule for medical malpractice:

Generally custom in medical cases is BINDING.

Exception of Exception for Medical Malpractice:

Helling v Carey – doctor didn’t prescribe a glaucoma test to young patient (it wasn’t customary to give this test to patients under 40) then patient suffered permanent vision impairment as a result.

Ct found that even though it wasn’t customary, the physician should have prescribed the test.

A risk is material when a reasonable person, in what the physician knows or should know to be the patient’s position, would be likely to attach significance to the risk or cluster of risks in deciding whether or not to forgo the proposed therapy.

Except:

· if patient is unconscious or otherwise incapable of consenting and harm from a failure to treat is imminent and outweighs any harm threatened by the proposed treatment

· OR if the physician thinks that risk disclosure would be a detriment to the patient because patient is emotionally distraught or extremely ill

G. Negligence Per Se

Negligence Per Se – violation of a statute constitutes conclusive evidence of negligence

Relevant: Two things to prove in order to use negligence per se doctrine
1) P must show that she falls within the class of people mean to be protected by the statute

2) P must show that the statute was enacted to prevent the type of injury actually sustained

Osborne v McMasters - D sold poison not labeled as such to P (against criminal statute requirements).  She died.

There was negligence b/c of statute violation

Exception for reasonableness
Tedla v Ellman - P was killed when walking on the wrong side of the road (in violation of a statute).  But he did so because there was less traffic on that side – as recognized exception under common law.

Was P negligent when he followed the common law exception to the common law rule which the statute was based on? – no

There is a presumption that D is negligent when he violates a statute.  However, he has the opportunity to prove the reasonableness of his actions.

R3 § 13(b)

Statutory causes of action should be judged by negligence, and not strict liability standards, by providing a statutory violation is excused when the actor exercises reasonable care in attempting to comply with the statute.

Exception for not having a license 

Brown v Shyne - D has not license to practice medicine (in violation of the statute.)  P became paralyzed and is trying to show that is was a result of D’s negligent actions.

Not negligence per se.

The failure to be licensed is irrelevant to the presumption of negligence – he may have had the skills. Just because there’s an accident doesn’t mean there’s negligence.

Driver’s License
Mere lack of an operator’s license is not in itself evidence of negligence in the operation of a motor vehicle.

R3 § 12(h)

Distinguishes the case where a driver does not have a license because he failed to file for renewal from one where the defendant does not have a license because he has failed a driving test
H. Res Ipsa Loquitur

Res Ipsa Loquitur = the thing speaks for itself

· relies heavily on circumstantial evidence

Res Ipsa Loquitur Rule:

1) The even must be of a kind which ordinarily does not occur in the absence of someone’s negligence

2) It must be caused by an agency or instrumentality within the exclusive control of the defendant

3) It must not have been due to any voluntary action or contribution on the part of the plaintiff

Res Ipsa is less powerful than negligence per se

Negligence per se – presumption on negligence, jury must find for P

Res Ipsa Loquitur – P will get to the jury but jury is not bound to decide for P

Byrne v Boadle - Flour barrel falls from D’s building on P’s head
We don’t know who was doing what with the barrel. All we know is that it fell.

P is at a serious disadvantage to know what happened

Element 2: Exclusive Control

Colmenares Vivas v Sun Alliance Insurance Co - Passenger falls down escalator when one handrail suddenly stopped moving
Is it Negligence by res ipsa loquitur when D had assigned escalator maintenance to someone else? – yes

D was not allowed to shift his responsibility to keep the public safe

Non delegable duty rule: A general tort law policy not to allow an entity to shift by contract its responsibility for keeping an area used by the public in a safe condition

Element 3: Plaintiff contribution

Benedict v Eppley Hotel - Lady who fell when chair collapsed after she’d been using it to pay Bingo for half an hour
· D is liable if P used the chair only as is normal, but if she was standing on it or jumping on it then she will have contributed and can’t recover under res ipsa.

Rule: The P’s mere possession of a chattel which injures him does not prevent a res ipsa case where it is made clear that he has done nothing abnormal and has used the thing only for the purpose for which it was intended.

Multiple Defendant Case

Ybarra v Spangard - P injured during surgery but no one knows who of the many people involved was negligent.

D can get the benefit of Res Ipsa as long as he sues everyone that was involved.

Rule:

Where a P received unusual injuries while unconscious and in the course of medical treatment, all those Ds who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by given an explanation of their conduct.

I. Affirmative Duties
Exceptions to No Duty Rule

1) If you caused the injury you must help

2) Once you start taking care of someone you have a duty to act with reasonable care

3) Pre-existing relationship causes duty

1) If you caused the injury you must help:

R2 322 Duty to aid another harmed by actor’s conduct

If the actor knows or has reason to know that by his conduct , whether tortuous or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.

Example: Pheasant hunter

Is there liability when a careful hunter accidentally injures someone and then lets him die?  - yes b/c of the duty to come to the aid of someone harmed by your conduct

2) Once you start caring you must exercise reasonable care

R2 324 Duty of one who takes charge or another who is helpless

One who, being under no duty to do so, takes charge or another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by

(a) the failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, or

(b) the actor’s discontinuing his aid to protection , if so doing he leaves the other in a worse position than when the actor took charge of him

3) Pre-existing duty:

Common Carrier 

If your in someone’s bus, train, or airplane, the carrier has a heightened duty of care must come to your aid because they are in a unique position to care for you.  (Similar to the duty of a hotel)

However, a store doesn’t have the same duty to a customer who takes ill as a hotel or common carrier does to a passenger or guest

J. Owners and Occupiers

Can there be liability imposed on the land owner for inaction? – sometimes, it depends on the status of the visitor.

Distinctions of the status of plaintiffs

1) invitees 

a. Definition – invited and is on the land for some purpose in which he and the proprietor have a joint interest (business visitor)

b. Duty – duty of taking reasonable care that the premises are safe

2) licensees/ guests

a. Definition – not invited, no interest in being there, but known to owner

b. Duty – no duty to ensure that premises are safe, but bound not to create a trap or allow a concealed danger to exits

3) Trespassers

a. Definition – not invited, not known to owner, or presence is objected to by owner

b. Duty – no duty to take reasonable care or even protect against concealed danger.  Owner is liable only when he acts with:

i. Deliberate intention of doing harm
ii. Reckless disregard of safety

c. Attractive Nuisance Doctrine – an exception, D is liable if the lured infant onto premise by some tempting condition created and maintained by D
d. Artificial Conditions highly dangerous to children – an exception

i. Knows children likely to trespass

ii. Conditions involve unreasonable risk

iii. Children would not realize the risk

iv. Burden of eliminating the danger is slight

v. Possessor fails to eliminate danger
Addie v Dumbreck (1929), p 565

Young boy killed in D’s hauling system

Is owner liable for negligently causing boy’s death?

No, boy was a trespasser, so owner owed him no duty of care.

Fluid Rule of Owners and Occupiers

Rowland Factors- considerations for liability to a visitor (p 575)
1) forseeability of harm to P

2) degree of certainty that P suffered injury

3) closeness of the connection between the D’s conduct and the injury suffered

4) moral blame attached to the D’s conduct

5) policy of preventing future harm

6) extent of the burden to the D and consequences to the community of imposing a duty to exercise care with resulting liability for breach

7) availability, cost and prevalence of insurance for the risk involved

Rowland v Christian (1968) p 574

Guy severed nerves on faucet handle that broke.  D knew of crack in handle and failed to warn him

Is there liability to him even though he’s only a guest?

Yes, b/c court decided it shouldn’t be decided on the 3 types of visitors test.

There is a split and about half the states keep the distinctions of invitees, licensees, and trespassers and half use a fluid rule for negligence

Some states have lumped licensees together with invitees for getting a duty of reasonable care, but have set trespassers up as separate.

K. Special Relationships

There is no duty so to control the conduct of a third person as to prevent him from causing physical harm to another unless

(a) you have a duty to impose control (over third person)
(b) others have a right to protection (from third person)

Kline – duty of LL to keep public areas safe (right to protection)

Tarasoff – duty of psychologist to warn others of harm patient might cause (duty to impose control)

Therapist Care rule:

Therapist will not be liable for failing to warn except when patient ahs communicated a serious threat against a reasonably identifiable victim.

Note:

To say there is a special relationship is to state your conclusion. – Can’t find special relationship and then find duty, rather analyze the case and to determine whether there’s a duty because of special relationship.

*ONLY use the “special relationship” term to situations like in this section – when D has a duty to control the third person to prevent him from causing physical harm to another.

L. Negligent Infliction of Emotional Distress

Six categories for NIED:

Note: In many states, P must have physical symptoms related to the emotional distress in order to recover. (rather than just psychological symptoms).

1) “impact rule” 

negligence ( Physical Impact ( No physical harm, but Emotional Distress 

P can recover if touched (even slightly)

Mitchell v Rochester Railway (1896) p 530

P was frightened by run-away carriage and had a miscarriage

Can P recover for her fright, when she had no physical injury due to D’s negligence?

- no, b/c no impact

Note: if there were physical harm we recover the emotional distress as parasitic damages along with the tort of battery.

2) “zone of danger rule”
negligence ( no impact ( P was in the “zone of danger”, and emotional distress 

(P can recover if he was in the location where he might have been injured)

Dillon v Legg (1968), p 534

Child killed, mother and sister was within the zone of danger.

Can sister recover?

· yes, b/c she was in the “zone of danger”

3) Observation of 3rd person’s injury

Forseeability Factors for 3rd party injury– 

1) P must be a close relative of victim

2) P must be present at the scene of the accident and be aware that it is causing injury to victim

3) And as a result, suffers emotional distress beyond that of a disinterested witness

Recovery Ex:

Dillon v Legg

Child killed, mother and sister observed, but only sister was within the zone of danger.

Can mother recover for emotional distress when she was not in the zone of danger?

yes, b/c she observed the injury.

No Recovery Ex:

Thing v LaChusa (1989) p 540

Mother did not witness the accident that injured her child

Can mother recover?

· no, she didn’t observe it

4) “at risk Plaintiff”/ cancer-phobia cases

Ps cases = toxic exposure

(P can recover)

5) “direct victim cases”

upsetting information: ex. false information about someone’s death 

(P can recover 

Molien v Kaiser (1980) p 541

Doctor misdiagnosed wife with syphilis and emotionally effected husband

Can husband recover?

- yes because he is likely to receive news badly

6) Mishandling of corpses

P can recover because emotional distress is so likely in this situation

Parasitic Damages v Negligent Infliction of Emotional Distress:

Parasitic Damages can be tacked onto another tort:

- Pain and Suffering

- Emotional Distress

Negligently Inflicted Emotional Distress can be a separate cause of action.

Only use NIED if you can’t get Parasitic Damages

M. Vicarious Liability

Should the employer be liable for the employee’s tort along with the employee himself?
Rule: The Employer is liable for the torts of the employee

1) If it was a master/servant relationship-  the master controlled the 

a. manner, 

b. means, and 

c. details
2) The conduct was within the scope of the employment

Joint Enterprises:

Usually each partner is vicariously liable for the wrongs of another partner

But some courts only enforce this if they have a common pecuniary purpose

Exceptions:  

· Co is liable for the independent contractor who does work on the premises of the employer.

· HMO and Hospitals are vicariously liable for the torts of the independent contractors because they established apparent or implied authority

Difference between Frolic and Detour:

Respondeat superior covers small deviations, but not large ones (ex OK for employee to drive 4 blocks out of the way for personal errand)

Detour – employer is liable

Frolic – employer not liable

Employer may indemnify – get $$ from employee after the vicarious liability suit

Scope of employment example:

Ira S Buschey & Sons v United States (1968) p 413
Seaman turned wheels to open valves causing damage to dry dock and boat
Is govt responsible for seaman’s behavior?

· Yes, by vicarious liability because he was supposed to be there

HMO exception example:

Petrovich v Share health Plan (1999) p 422
P was diagnosed with tongue cancer too late negligence arising from doctor who worked as an independent contractor under a HMO plan.
Can HMO be vicariously liable for doctor’s negligence when Dr is technically not their employee?

· Yes, if agency relationship with contractor established an apparent authority or an implied authority.

N. Contributory Negligence

Rule: A person can’t recover it he contributed to the injury by his own negligence.

Exception: Last Clear Chance Doctrine 
The party who last had a clear opportunity of avoiding the accident, notwithstanding the contributory negligence of his opponent, is considered solely responsible for it.

1) Helpless Plaintiff – P negligently subjected himself to D’s negligence
· P was unable to avoid harm by reasonable care

· D could have used reasonable care to avoid the harm and 

· either he knew of the peril involved

· or should have know the peril because he had a duty to exercise vigilance
My rule: P can’t avoid the danger, and D doesn’t save him although he knew or should have known of the danger
2) Inattentive Plaintiff – P could discover danger caused by D’s negligence
· D knows of P’s situation

· D realizes P is inattentive

· Then fails to use reasonable care to avoid the harm

My rule: P could avoid the danger but doesn’t realize it, D realizes P doesn’t realize the danger but still doesn’t save him.
Difference between Helpless and Inattentive Plaintiff

In Inattentive we only put liability back on D if he clearly KNOWS P isn’t paying attention

Note: Last Clear chance is not used so much now that we have comparative negligence
Example of Contributory Negligence Rule
Butterfiled v Forrester (1809) p 308
D put a pole across the public road.  P was riding very fast and didn’t see it, consequently he ran into it and was injured.
May P recover for D’s negligence?

· No. He contributed to his injury by not riding with ordinary care, so he may not recover.

Imputed Contributory Negligence
Impute = attribute the fault or responsibility to
Both ways test = “if A could be held vicariously liable for the torts of B, then the contributory negligence of B should be imputed to A, barring A’s recovery.

Example of both Ways Test: 

Mills v Armstrong (1888) p 336
Ships crash into each other due to mutual negligence.
Do we attribute to the employer, the negligence of their employee, when the employer is a plaintiff? – if so, under contributory negligence the employer couldn’t sue.

Joint Enterprise Rule

The negligence of the driver will NOT be imputed to the passenger in the usual collision case.

Exception:

When the D can establish that the passenger and the driver have entered into some relationship that makes the passenger vicariously liable for the driver’s torts, then the courts may impute the negligence of the driver to the passenger.

O. Assumption of Risk

Assumption of Risk - one who has knowingly and voluntarily chosen to confront a hazard cannot recover for the injuries incurred thereby.

Example of Assumption of Risk:

Murphy v Steeplechase Amusement Co (1929) p 346
P fell off “The Flopper” and fractured his knee cap after seeing other fall and voluntarily joining.
Is the amusement park liable? 

· No.  P assumed the risk of the ride knowingly and voluntarily

Volenti no fit injuria = One who takes part in such a sport accepts the dangers that inhere in it so far as they are obvious and necessary.

Primary and Secondary Assumption of Risk
Primary – D owed no duty or did not breach duty

Secondary – assumption of risk is an affirmative defense to an established breach of duty. (P’s recovery is reduced)

Primary and Secondary Assumption of Risk example:

Hypo: P’s car breaks down on an isolated and dangerous road.  Car pulls over, P asks for a ride. Driver offers a ride but tells P that he’s drunk.
They drive an injury results. 

P sues driver for negligence. Driver says you “assumed the risk”.

Primary Assumption of Risk Defense – I didn’t breach a duty, because I only promised to drive as carefully as a drunk person on that road could.

(It was unreasonable for P to get into the car when he knew D was really drunk.)

Secondarily Assumption of Risk Defense - Or if I did breach my duty of care, you were contributorily negligent in coming with me.

Spectator Rule

Assumption of risk defense denies recover to spectators injured at sporting events either because:

1) spectators share the common knowledge of injury from attending these events

2) particularized evidence tends to confirm that any individual P had this knowledge of injury

P. Comparative Negligence
P’s damages will be reduced by the amount that he contributed to the accident

This is the case that changed contributory negligence to comparative negligence:
Li v Yellow Cab of California (1975) p 362

P and D both at fault for negligent action in car accident.

I: Which system should be used for defining fault?

· Comparative negligence system will be used because the doctrine of contributory negligence is inequitable in its operation b/c it fails to distribute responsibility in proportion to fault.

Rule: P’s damages will be reduced by the amount that he contributed to the accident 

Last Clear Chance – abolished

Primary Assumption of Risk – already abolished

Secondary Assumption of Risk = contributory negligence

Pure Comparative Negligence Rule

Apportion liability in direct proportion to negligence in all cases

Partial Comparative Negligence Rules:

The 50% Rule:

Apportion based on fault up to the point at which the P’s negligence is equal to or greater than that of the D, when that point is reached, P is barred from recovery.

Modified 50% Rule:

Party is not barred from recovering damages in a tort action as long as his negligence or fault does not equal or exceed the combined negligence or fault of the other parties involved in the accident.

Joint and concurrent tortafestors

joint tortfeasor = acted together to create indivisible damage

concurrent tortfeasor = acted separately to create indivisible damage

R2d § 433A Apportion of harm

(1) Damages for harm are to be apportioned among two or more causes where

(a) there are distinct harms, or

(b) there is a reasonable basis for determining the contribution of each cause of a single harm

(2) Damages for any other harm cannot be appointed among two or more causes.

Joint and Several Liability - Multiple Ds subject to a judgment are liable in whatever way the P wants to break it up.

Hypo: When there are multiple D’s: 

A suing B and C

C driving way too fast, runs into B who hits A coming the other direction.  A and B were both a little bit too close to the center

A



B



C

$10,000


none



none

10%



10%



80%

deserves $90,000
proportional liability

$1000

AND

$8000

joint and several liability 
$9000 

OR

$9000

Can B get contribution $$ from C?

1) No Contribution Rule - P can recover full damages from D1 or D2 but they cannot then recover from the other. (B can’t recover from C)

2) Contribution Statute – if there is a joint and several liability statute against D1 and D2 and D1 is required by P to pay, then D1 can bring D2 to Ct to get the excess that he paid over his pro rata share (B would get $4500 from A) – if there were three D’s each would pay 33% etc

3) Partial Equitable Indemnity –D who overpaid is entitled to recover on a proportional fault basis (B could get $8000 from C)

Usually proportional liability isn’t done, usually joint and several liability is kept in order to make sure that P gets paid.  Then D can recover under Partial Equitable Indemnity from the other D.

Settlements

What if C enters into a settlement with A? – C is off the hook from being sued by A Contribution Protection – C is also protected from having to make Partial Equitable Indemnity contribution to B.

This encourages settlements.

How do you treat the absent D?

· under joint and several liability, he could sue the other D 

· under a pure comparative negligence district, P could only get what D actually contributed

· under Li, you compare P’s fault to the D in court 

· California Committee (p 394 footnote) compare P’s negligence to the combined total of all the D’s (even the D not in ct), so he’ll recover for everything except what he contributed

Q. Causation

First prove Actual Causation

Then prove Legal Causation.
Actual Causation/ Cause in Fact 

1) “but for” test:  

D was more probable than not the cause of the harm


note: can be difficult to prove for toxic substance issues (tobacco, asbestos..)

Example of “but for” test:

New York Central RR v Grimstand (1920) p 435
P was thrown overboard and drowned.

I: Was ship owner’s negligence in not providing life preservers the cause of P’s death?

· No.  Decided under the “but for” test.  She must prove that it is more probable than not that D’s negligence caused his death. (could have been caused by the fact that he didn’t know how to swim etc)

Note: What if there had been a statute that said where the lifesaving equipment had to be and they didn’t have the equipment? – This raises a presumption of negligence under negligence per se, but it doesn’t prove causation.

Negligence per se proves negligence but does not prove causation.

Example of “but for” test:

Zuchowicz v United States (1998) p 438

Woman proscribed with an overdose and gets PPH dies.

Was overdose a “but for” cause of PPH? – yes

Was overdose a “but for” cause of death? - yes

Excessive dosage, probably increased the risk of the harm.

2) “substantial factor” test:

D was a substantial factor in causing the harm
Example of “substantial factor” test:

X’s Car crashed into P and Y’s car crashed into P.

Both are substantial factors in P’s injury

3) “miscellaneous burden shifting” cases:

D has to prove that he didn’t cause the harm.

Example of “miscellaneous burden shifting” case:

Summer v Tice (1948) p 468

Two Ds negligently shot at bird.  One his P but we don’t know which of them shot him.

I: Who is liable?

· Both of them are. Each has the burden of proving that they didn’t do it.

Example of “miscellaneous burden shifting” case:

Haft v Lone Palm Hotel

D caused the situation where there was a dangerous situation and no witnesses (no lifeguard a the pool), 

Did the hotel cause the injury? 

· Maybe, and they created the situation where there are no witnesses, so the burden to proof on the issue of causation is shifted to Ds to absolve themselves

4) “market share liability” case

D pays for the % of the market that he had

Example of “Market Share Liability”:

Sindell v Abbott Labs (1980) p 476

DES drug taken by P’s mother had a negative effect on, P, her daughter.  Many labs made the drug.  So much time has passed that P doesn’t know who would be liable.

I: who will be liable?

· all Ds are liable, the burden is shifted to Ds to prove they didn’t actually cause her harm.

Rule:

Once P has joined most of the defendants that could possibly have produced the drug her mother took then she can recover from each of them (she had 90% of the D’s) If D cannot prove its way out then D has a market share liability – the % of the P’s harm that corresponds to D’s  % of the market.

Note: DPT, lead paint, and asbestos cases have not used the “market share liability” theory.

Legal Causation/ Proximate Cause

Direct Causation – was harm directly caused by D’s negligence. 

Proximity in time and space between D’s negligence and P’s harm

Example of Direct Causation:

Polemis v Furness 1921 (p 497) – D’s negligence in knocking a plank caused a fire, which was an unexpected result

Is D liable? – yes, under the direct causation approach to legal causation, because it happened right in the same place and quickly

Reasonable Forseeability– has D created an unreasonable and foreseeable risk and only liable for the harm D could have reasonably anticipated from his negligence

Example of Reasonable Forseeability:

Ryan v New York Central RR

D negligently caused his shed to catch fire which caused P5’s house to burn.

D (cause fire) ( P1 ( P2 ( P3 ( P4 ( P5

Was D the actual causation? – yes, under the “but for” test

Was D the legal causation? – no, under the reasonable forseeability test (and also under the direct causation test) it is too remote - liability only extends to proximate results not remote results
If there was an intervening cause (like a truck full of gas between house 3 and house 4) then it’s harder to prove causation.

If you can prove that the intervening cause was a superseding cause then D isn’t liable.

Palsgraph v Long Island RR – woman hit by scales from unexpected explosion at RR…

Cardozo: Majority says:

Duty? - There’s no duty to her, she is an unforeseeable P. She is not a person that they needed to be looking out for her.  

Causation? - Causation is not an issue in this case.

Andrews; Dissent says: 

Duty? - He thinks there is a duty to P even though she is unforeseeable victim.

Causation? – If the damages are a result of  the negligence then D is liable even if the damages are unforeseeable

Cardozo (majority) Approach - Only liable to victim it can foresee and only liable for the harm that it can foresee.

Andrews (minority) Approach - As long as the harm to the first victim is foreseeable, he is also liable to anyone else that is hurt.  Unforeseeable damages are also allowed.

