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Rooke-Ley

I. Negligence

A. The Origins of Negligence

Definition: conduct involves a risk of harm greater than society is willing to accept in light of the benefits to be derived from that activity (risk of harm must be unreasonable)

Steps to Answering Exam Question:

1. find an appropriate act or omission 

2. was there a duty?

a. Look at relationship between P and D to identify appropriate duty

b. **never assume there is a duty of care

c. P must show actual cause (“cause in fact”) AND proximate cause (“legal cause”)

3. was there a breach of duty?

a. once it is shown that D has a duty of care to the P, it must be shown that D breached the duty through an act or omission, exposing others to an unreasonable risk of harm
4. is there a defense to the negligence (i.e. contributory negligence, etc.)

*D is at fault because he failed to perform some duty that the law required of him under the circumstances 

Elements of Negligence:

1. Act or Omission by Defendant

2. Duty of Due Care (Reasonable Person Standard)
3. Breach of Duty (Lack of Due Care)—exposing others to unreasonable harm
4. Actual Cause (cause in fact)—“but for” test—would result still have occurred without D’s actions?—then no liability

5. Proximate Cause (Legal Cause)—Forseeability 

6. Damages
4 Limitations on Recovery in Negligence:

· (1) Contributory Negligence- P could not recover damages if the P was even the slightest bit negligent himself (if in anyway the P contributed to the harm, he was precluded from recovery)
· (2) Rule Prohibiting Wrongful Death Claims- if injury was so bad that victim died, family could not bring suit
· (3) Fellow Servant Rule (for big factories where there were lots of co-workers)- recovery was precluded from suing the employer if there was any contributory negligence from any of your co-workers
· (4) Causation- remote causation was not enough to recover from D.
Lawful and Unintentional
· Defendant is not liable if act was lawful and unintentional
· P cannot recover if:
· both P and D were using ordinary care
· D was using ordinary care and P was not (this would be a case of contributory negligence on P)
· both P and D were not using ordinary care
· ex. Brown v. Kendal- two dogs were fighting (P and D's dogs) and D was trying to break them up using a stick and accidentally hits P in the eye causing severe damage.  The court found that P must show that D's intention was unlawful, b/c if injury was unavoidable, D has no blame

B. General Standard

Objective Standard of Reasonable Care

· objective standard of reasonable care under the circumstances- how a reasonable person would have acted under the circumstances- THIS NEVER CHANGES

· this is not based on the way any specific individual or group would have acted

· this is an objective standard—so it does not matter that D believed in good faith that he was being careful—it matters how a “reasonable person of ordinary prudence” would have acted” under those circumstances

§291—Unreasonableness: How Determined: Magnitude of Risk and Utility of Conduct
Where an act is one which a reasonable man would recognize as involving a risk of harm to another, the risk is unreasonable and the act is negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done.
Two Types of Duty:

· (1) duty of due care—the duty to conduct oneself as a reasonable person would under the same or similar circumstances 

· (2) special duty—imposed by statute or case law, which may be in addition to or in place of, the duty of due care.

Act or Omission by D

· can be liable for a willful omission to act when under an affirmative duty to act.

Who Does this Standard Apply to:
· Physical Disability
· physical illnesses are an exception where we use a subjective view (ex. blind man)—the illness is treated as one of the circumstances
· but if the person is physical impaired due to voluntary intoxication, then he is still held to the same standard

· Children
· Most states consider children under 4 incapable of negligence (some think under 7 do not have the capacity)

· children are held to the same standard, but it is a reasonable person with the same age, intelligence, and actual experience as the child


· but if a child engages in an activity usually undertaken by adults, that child is held the same standard of care as an adult in that situation 

· Mental Illnesses
· mental illnesses are not taken into account


· Knowledge or Skill
· an inexperienced person who engages in activities involving a known risk of harm to others, is held to the same standard of care as an experienced reasonable person

· ex. an under-age person driving a car

· If D undertakes to render any service in a recognized profession or trade (builder, attorney, plumber, etc.), he is held to the standard of care customarily exercised by members of that profession or trade—whether or not he personally possesses those skills

· Medical care professionals must abide by a standard of medical care
· Doctors have a duty to disclose the risks and benefits associated with certain procedures

· Exceptions:
· (1) No duty to disclose if patient is unconscious and medical treatment is required

· (2) no duty if a patient is so distraught that the doctor reasonably concludes that full disclosure would be detrimental to her well-being

· (3) no duty to inform a patient that you are inexperienced and have never performed the procedure you are doing
Unreasonable Acts

· an act is unreasonable if a reasonable man would see it as involving risk to another and therefore not commit the act

· *act is unreasonable if the risk outweighs the utility of the act
· ex. United States v. Carroll Towing Co.- bargee was away from the barge on shore for 21 hours and the boat sank ruining cargo.  The court found that it was a fair requirement for the owner of the boat to have a bargee aboard (social interest in keeping boat secure outweighs the value of bargee’s freedom ashore).

§292—Factors Determining the Utility of Actor’s Conduct

1. the social value which the law attaches to the interest which is to be advanced or protected by the conduct

2. the extent of the chance that this interest will be advanced or protected by the particular course of conduct

3. the extent of the chance that such interest can be adequately advanced or protected by a less dangerous course of conduct
Forseeability

· all persons are required to use ordinary care to prevent harm to others, but the risk must be forseeable to create liability 

· if a reasonable person could not have foreseen injury to anyone form the conduct, there is no duty owed to any person who is unexpectedly hurt by the D’s actions

· ex. Weirum v. RKO General, Inc.- radio station would broadcast DJ’s whereabouts instigating a chase, two kids were chasing DJ and caused a fatal accident of another car.  The court held the radio station was liable for the death of the driver of the car forced off the road.
C. Special Rules Governing the Proof of Negligence

1.  Violation of Statutes

· Negligence is failure to exercise the care required by law.  Where a statute defines the standard of care and the safeguards required to meet a recognized danger, the failure to follow that statute is negligence

· failure to follow a safety statute may only be justified in an emergency situation
· *but compliance with a statute does not necessarily get a D off the hook for negligence liability

· even if D complied with a statute, it does not excuse him if going beyond the statute would have been more reasonable

· Ex. Martin v. Herzog- car hits buggy killing man inside, but buggy did not have their lights on and therefore were not following the safety standard
· Ex. Tedla v. Ellman- P was walking along the wrong side of the street and her brother was killed by a car, P was not following the safety standards
· *violation of a statute can be excused if it was impossible for D to follow it under the circumstances
· violating a statute does not automatically make one unable to recover damages, the harm must fall within the risks that the statute is designed to protect
2. Custom

· when a customary way of doing things is designed to uphold a standard of reasonable care, one who deviates may be liable for any harm resulting from failure to comply with the custom

· *but compliance with, or deviation from, the custom never conclusively proves whether D’s conduct is reasonable 
· Proof that D was complying with custom, can help D’s case because if he is found liable, it can upset the practices of a whole industry

· Proof that D deviated from the customs can P’s case

· Custom of the Trade: may be relevant and helpful, but not always conclusive

· Ex. Trimarco v. Klein (Shower Door case)- where landlord failed to provide shatter-proof glass, and tenant was severely injured.  The custom was for landlords to install this glass, and proof of this custom was admissible at trial.
· *must use risks/benefits analysis to decide reasonable care in the established custom
3. Res Ipsa Loquitur

· Definition: “the thing speaks for itself”

· it is a permissible inference of negligence—can use it when there is no evidence of how the accident happened (gap in the evidence)
· allows P to win even if there is a gap in the evidence as to how exactly the D was negligent
· says that the accident itself is evidence that the D was negligent

Three Parts of Res Ipsa:

1. exclusive control and management by D of the instrumentality which causes the injury

2. the occurrence is such as in the ordinary course of things would not happen if reasonable care had been used.

3. neither the P nor any third party contributed to or caused the P’s injuries

· Boyer v. Iowa High School Athletic Association- where P was injured when bleachers folded against the wall and she fell nine feet to the ground.  D says res ipsa does not apply b/c P had the same opportunity as D to inspect the bleachers, but the court holds that res ipsa does apply.
· Escola v. Coca Cola Bottling Co.- where P was injured when Coke bottle broke in her hand.  The court finds bottling company had exclusive control of bottle, until it got into the restaurant.  P has the burden to prove that the “condition of the instrumentality had not been changed after it left the D’s possession.” The court held that the general public does not have the knowledge to evaluate the safety of products

D. General Standard Arising Out of Special Relationships Between the Parties

*sometimes duty of reasonable care can be raised or lowered b/c of a special relationship b/t the parties

1. Responsibility of Possessors of Land for the Safety of Trespassers, Licensees, and Invitees

Invitee (has some permission to be on the land)
· RS §343: subject to liability if and only if, he knows or should reasonably know (by discovering the condition) and should expect that they will not discover or realize the danger and fails to exercise reasonable care to protect them from the danger

· the duty of care is a greater duty (than for a licensee) b/c you have the added duty to go discover the potentially dangerous condition

· ex. neighborhood kids playing on your property

· ex. mailman
Licensee (has some permission to be on the land)
· subject to liability if, and only if, possessor knows or has reason to know
· “Where the occupier of land is aware of a concealed condition involving in the absence of precautions an unreasonable risk of harm to those coming in contact with it, And is aware that a person on the premises is about to come in contact with it, the trier of fact can reasonably conclude that a failure to warn or to repair the condition constitutes negligence.” 
· ex. police or fireman, social guest

· Rowland v. Christian- where guest in the apt injured hand on broken faucet that D knew about
Trespasser
· lowest duty of care owed.

· only duty of land owner is to refrain from willful and wanton conduct.
· Kinds of Trespassers:
· *the kind of trespasser dictates which level of care must be exercised

· (1) Constant—if owner knows, or should know, about constant trespassers, he is liable for:

· a. any conditions he has created or maintained

· b. likely to cause death or serious bodily harm to those trespassers

· c. he has reason to believe trespassers won’t discover it

· d. he has not used reasonable care to warn trespassers of this

· (2) Known—liable if:

· a. he knows or has reason to know of their presence in proximity to the condition

· b. he has reason to believe that the trespasser will not discover or realize the risk

· (3) Children
· a child might not appreciate the danger of something because he is a child, where an adult would perceive the risk—higher duty to children
· owner liable if:

· a. knows children are likely to trespass

· b. realizes there is a risk of death or bodily harm to the children

· c. burden of maintaining condition is slight, compared to risk of harm

· d. the possessor fails to exercise reasonable care to eliminate the danger or warn the children

· *children are naturally curious and still need protection

2. Responsibility of Common Carriers for the Safety of Their Passengers

· one who engages in the transportation of persons

· they are held to a higher standard of reasonable care

Two Main Reasons for Higher Standards of Care:
· (1) the perceived ultra-hazardous nature of the instrumentalities of public rapid transit, AND

· (2) the status of passengers and their relationship to the carrier (their total dependency upon the carrier for safety precautions).

E. Limitations on Liability

1. The Absence of a General Duty to Rescue 
· there is no general duty to rescue others 

RS §314—“No Duty”

The fact that the actor realizes, or should realize, that action on his part is necessary for another’s aid or protection does not of itself impose upon him a duty to take such action.
· Exception: duty depends on the special relationship

Special Relationships:
· an innkeeper has a duty to act reasonably to protect guests from harm

· a possessor of land held open to the public owes a similar duty to those who have been invited to enter upon the land
· *sometimes courts will imply an affirmative duty to act under certain conditions, even when there is no special relationship
· part of your job (ex. fireman, policeman etc.)
· someone who takes custody of the person he has rescued (ex. babysitter, teacher, parents)
· creator of the danger/peril/risk 
· creating an expectation and then withdrawing it

· ex. Erie R. Co. v. Stewart- P is hurt when D’s train struck the car he was in b/c the watchman was not on duty (company usually has the watchman on duty).  The court held that there was no original duty to provide a watchman, but since the railroad started to provide one and the P relied on it, they established a duty to continue protecting people, or to warn them that the watch man was no longer there
· undertaking of care (driver of the car, etc.)

· ex. Tubbs v. Argus- passenger injured when driver of the car failed to her after the accident.  The court found being the driver of the car that caused the accident was sufficient to establish a special relationship that imposes a duty to render reasonable assistance and aide, a duty for the breach of which D is liable for the additional injuries suffered.
· sometimes courts even require you to aid someone that you have hurt in self defense
· ex. Kuntz v. Montana Thirteenth Judicial District- where woman was help liable for negligent homicide of her bf, after killing him in self defense, but then not calling for help.  The court ruled that D may be held criminally liable for a failure to rescue if she has full knowledge of the injuries, the failure to rescue is the cause-in-fact of the injuries, and D has already exercised her right to seek and secure safety from physical harm
· *Some state statutes say there is a duty to give assistance if there is “No Danger to Self or Others”—(ex. Vermont, Minnesota, Rhode Island)
Good Samaritan Law:
· all states have enacted Good Samaritan laws designed to protect rescuers from claims arising out of the rendering of gratuitous assistance in an emergency
Public Policy:
· Conflict in maintaining the balance b/t individual freedom and community interest
· We want to encourage individuals helping people, but we don’t want to make it mandatory—this is creating a duty to all people—too broad

· slippery slope (boundless liability)

· ambiguous duties

· potential for further injury

Model Rules of Professional Conduct 

· a lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent 

· a lawyer should explain to his client limitations on his conduct

· a lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation, or information to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm
· a lawyer shall not bring or defend a proceeding unless there is a basis for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law

· a lawyer shall not knowingly:

· make a false statement of material fact or law to a tribunal or a third person

· fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the client

· offer evidence that the lawyer knows to be false (if a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures)

Other Special Relationships
· if the D has a special relationship with the victim or a third party, the D may have a duty to warn the victim of possible harm from another.

· The D owes a duty of care to all persons who are forseeably endangered by his conduct, with respect to all risks which make the conduct unreasonably dangerous.

· Ex. Tarasoff v. Regents of the University of California- Poddar had expressed his intention to D (therapist) that he was going to kill Tatiana Tarasoff.  D failed to warn the victim or her parents (P), so they sued the university.  The court held that if a therapist knows that his patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger.
· Readily Identified Victim: (specific victim)
· The victim had been identified, and there was no risk of harm to the rescuer
· Doctor has a duty to warn those who might be injured by the patient if the doctor does not warn the patient of his condition

· Ex. duty to warn children of a patient who has a congenital disease

RS § 315:

· a duty of care may arise from either:

· (a) a special relation between the actor and the third person which imposes a duty upon the actor to control the third person’s conduct; OR

· (b) a special relation between the actor and the other which gives to the other a right of protection.

Public Policy Reasons Behind the Need for Confidentiality in Therapy:

· (1) Deterrence from Treatment- if patients feel that their therapy sessions are not confidential, they are less likely to seek necessary treatment.

· (2) Full Disclosure- patients need the security to be able to fully disclose their problems, knowing that it is said in confidence.  Patients need to trust their therapists.

· (3) Successful Treatment- treatment cannot be successful without full trust in their doctors, which comes from confidentiality agreements. 
Other Policy Concerns with the Tarasoff Duty:
· therapists could be scared to hear client’s problems; OR 
· to even be in that line of work at the risk of being held liable for their client’s crimes
· danger of over-commitment—therapists could decide to over-commit patients instead of warning their victims
2. Proximate Cause

· this is used to determine D’s liability, after actual causation is established

· the rules of proximate cause sometimes allow a D to escape liability even if all other elements of the prima facie case—negligence, cause-in-fact, and harm—have been established

· P must prove not only that D was the cause-in-fact of his injury, but that is was D’s negligent act that was the cause-in-fact
· The main approach is forseeability- where D is liable for the forseeable, but not the unforeseeable, consequences of negligent conduct.

· This is based on what the reasonably prudent person could have foreseen at the time the D acted
· If the actual consequences of D’s conduct fall within the scope of the preliminary defined risks, the proximate cause requirement is satisfied

· If they fall outside the risk, proximate cause is not satisfied, and the D is not liable.
a. Liability Linked Logically to D’s Negligence and Limited to Forseeable Consequences
· Egg Shell Skull Rule:
· if D negligently injures the P, he is liable, even if the extent of the P’s injury was unforeseeable
· this is only applicable in personal injury cases, not property injury

· ex. Vosburg v. Putney- where P had an “eggshell leg”

· most proximate cause issues are decided by the trier of fact, so he decides what the reasonable person could have foreseen

· Difference between Proximate Cause and Negligence:
· The duty element of negligence focuses on whether the D’s conduct foreseeably created a broader “zone of risk” that poses a general threat of harm to others

· The proximate causation element is concerned with whether and to what extent the D’s conduct foreseeably and substantially caused the specific injury that actually occurred.

(1) But for the Wrongful Quality of D’s Conduct: Would the P have Suffered the Same Harm?

· Actual Causation- “but-for” the D’s act, P would not have been injured

· D’s actions were a necessary condition of P’s harm-

· RS §323:
· One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of the other’s person or things, is subject to liability to the other for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if:

(a) his failure to exercise such care increases the risk of harm; OR

(b) the harm is suffered because of the other’s reliance upon the undertaking.
· this means D is liable even if the P would have been injured even without his care, if D’s negligence significantly increases the probability of the ultimate harm

· ex. Cahoon v. Cummings- where P sued for wrongful death, saying that D did not properly diagnose or treat P’s cancer.  The court found that P probably would not have survived even if he had gotten the proper diagnosis and treatment.  The court adopted the loss of chance rule, b/c P only had a 25-30% chance of living.
Loss of Chance Rule: (Falcon v. Memorial Hospital)
In an action alleging medical malpractice, the P has the burden of proving that he or she suffered an injury that more probably than not was proximately caused by the negligence of the D.  In an action alleging medical malpractice, the P cannot recover for loss of an opportunity to survive or an opportunity to achieve a better result unless the opportunity was greater than 50%
· many courts will then allow for 100% recovery as if she had full chance (more probable than not)

· b/c the odds were in her favor

*don’t confuse percentage of recovery with negligence (once we have already established that there was a breach of the duty, then you move on to the percentage of recovery)

(2) Was Any Harm to the P Foreseeable When the D Acted?

Split of Authority
Broad View (“Andrew’s dissent” in Palsgraf v. Long Island Railroad)
· D’s duty is owed to anyone in the world who suffers injuries as a proximate result of the D’s breach of duty. 

· D is liable, regardless of whether a reasonable person would have foreseen a risk of harm in the circumstances to this particular person, as long as the injuries were proximately caused by D’s negligence.

Narrow View (“Cardozo’s Majority Opinion” in Palsgraf v. Long Island Railroad)
· “Forseeable Plaintiff”/Zone of Danger Doctrine
· D’s duty is only owed to “forseeable plaintiffs”

· D only owes a duty of care to people which the reasonable person would have foreseen a risk of harm under the circumstances.

· For D to be liable, it must be shown that a reasonable person would have foreseen a risk of harm to the P or the class of persons which the P belonged to.
· The P was a “forseeable plaintiff” located in the “zone of danger”

· The only limitation is proximate cause—the damages must be so connected with the negligence that the negligence is the proximate cause of the danger.

· Ex. Palsgraf v. Long Island Railroad- a passenger was running to catch one of D’s trains and one of the employees tried to help him get on, but knocked a package of dynamite out of his arms, which exploded knocking down heavy scales 25 feet away, which fell onto P, injuring her.

· Cardozo View: court held that D owed no duty to P b/c a reasonable person could not have foreseen any risk to P, who was pretty far away.  P was not within the “zone of danger,” so D owed no duty of care.

· Andrews View (dissent): D owed P a duty of care.  Andrews said that in helping a passenger board the train, D had a duty to that passenger and those nearby, and to anyone else in the world who might be injured because of D’s conduct
Proximate Cause:

· (1) Was there a natural and continuous sequence between cause and effect?

· Was one a substantial factor in producing the other?

· (2) Was there a direct connection between them, without too many intervening causes?
· (3) Is the cause likely to produce the result?

· (4) Could it have been foreseen by a reasonable person?

Rescue Doctrine:
· if D owes a duty to someone, it generally follows that the duty is also owed to an other person to goes to the rescue of the person imperiled

· “danger invites rescue”

· The rescuer is a foreseeable plaintiff
· This doctrine applies if the rescuer reasonably believes the victim is in actual danger

· The victim does not need to be in actual danger for the doctrine to apply

· D is also liable for any person injured during the rescue

· If the rescuers injures another, D is liable to them too
· Solomon v. Shuell Test
· Two Part Test:

1. would a reasonable person have attempted this rescue under the same circumstances?

2. Did the rescuer carry out the rescue attempt in a reasonable manner? 

· this is decided based on whether the utility of the rescue attempt outweighs the increased risk of harm the rescuer faces.
· Exception:

· If the rescuer’s contributory negligence caused part of the injury, D’s liability can be reduced

· Firefighter’s Rule
· bars recovery for injuries sustained by professional rescuers b/c that is what they get paid for

· When professionals undertake the rescue, D is not liable for the harm suffered by the rescuers
· Includes police officers, firefighters, etc. 

Intervening Causes Doctrine
· An intervening force that contributes to the P’s injury does not necessarily insulate the D from liability 
· Ex. HYPO- where negligent driver causes brain damage to kid, 9 years later the kid shoots someone.  P cannot recover for the injury because the chain of causation has been broken.

· Suicide case- where victim was so disfigured from his motorcycle accident that he asked his brother to kill him—no recovery for wrongful death.

· Marshall v. Nugent- P was the passenger in a car that was hit when D’s truck swerved into its lane, so P went to be a watchman for on-coming traffic to warn about the truck that was stuck in the road. Another car swerved to avoid the truck in the road and hit P. The court gives recovery against the trucker but not against the other car driver (Nugent) that actually hit the P.  The court found that P was a passenger in the car, and therefore was a foreseeable P, and that his injury from the other car was not too far apart in time and in place to bar recovery by the original D (truck driver).
· Court found it was foreseeable that a person injured in a car accident would be killed in the crash of a helicopter taking the injured person to the hospital, even though the accident was caused by the negligence of the pilot.

· *you have to prove more than “but for” to recover

· Exception:
· The doctrine has no application when the intentional or criminal intervention of a third party is reasonably forseeable.
· Ex. living in a high crime area

· Ex. Court found it was foreseeable that a person injured in a car accident would be killed in the crash of a helicopter taking the injured person to the hospital, even though the accident was caused by the negligence of the pilot.

Violations of Statutes:
RS 3rd §14

An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.
· Ex. Gorris v. Scott- case where ship-owner was supposed to carry sheep and they were washed overboard because he did not comply the rules, saying that the sheep had to be kept in separate pens.  The court that the purpose of the statute was to prevent disease, not to prevent sheep from going overboard, so there is no cause of action.
b. Other Approaches to the Proximate Cause Issue

RS §431- What Constitutes Legal Cause: (proximate cause)

The actor’s negligent conduct is a legal cause of harm to another if:

(a) his conduct is a substantial factor in bringing about the harm, AND

(b) there is no rule of law relieving the actor from liability because of the manner in which his negligence ahs resulted in the harm.

RS §433- Considerations Important to Determine Whether D’s Negligent Conduct is a Substantial Factor in Producing P’s Harm

(a) the number of other factors which contribute in producing the harm and the extent of the effect which they have in producing it;

(b) whether the actor’s conduct has created a force or series of forces which are in continuous and active operation up to the time of the harm, or has created a situation harmless unless acted upon by other forces for which the actor is not responsible;
(c) lapse of time.

Different Approaches to Unforseeability
· D takes P as he finds him and will be responsible for the full extent of the injury even though P’s condition is much more serious than D could have foreseen

· This makes D liable for results that were unforeseeable 
· Kinsman I ruling:
· barge broke loose, hit another vessel and they both broke a drawbridge, and got stuck, which prevented large ice chunks from damning the river, so there was extensive flooding

· majority of courts held that D was liable for the property damage from the flooding
· D’s are liable for the damage caused by negligence, even if it was not the exact type that was forseeable
· it is irrelevant that they directly produced an unexpected result—those are still proximate results

· *consequences that follow directly, even if unanticipated or unforeseeable, they are still proximate 
· In Re Polemis- P owned the ship, and D was unloading it when it someone dropped a can of Benzine and the whole ship is set on fire b/c the cans were leaking.  The court found D could be liable for the full damage, even though only some of the damages were forseeable.
· The actual type of damage or results must be forseeable—liability is limited to what the reasonable person might forsee. (overturned the ruling in Polemis)
· Ex. Wagon Mound #1 (1961, Australia)- where D’s boat leaked oil into the water, P’s men were working on the dock and dripped some metal which caught with the oil and lit the dock on fire, and two boats nearby.  The court found that this was not forseeable
· Formula: even if chances were remote, but the possibility of damage was very large and the burden of prevention not so great, the D should 
· Wagon Mound #2- same set of facts as Wagon Mound #1, but this time it was the owner of the ships that caught fire.  The court found that the D should have known that there was a serious risk of the oil on the water catching fire in some way and that if it did, serious damage to property was not only foreseeable, but very likely.
3. Special Instances of Nonliability for Forseeable Consequences

a. Mental and Emotional Upset
(1) The Impact and Zone of Danger Rules
· Impact Rule- the court ruled that there could be no recovery for fright alone without impact

· No recovery for any resulting physical manifestations of the fright

· Nervous disease, blindness, insanity or even miscarriage

· Ex. Waube v. Warrington- mother saw her child die out the window as he was crossing the freeway, and court felt that holding the D liable was excessive liability.
· MODERN VIEW: impact without more is not sufficient to call for liability for the ensuing emotional upset.
· Courts have generally insisted on proof that the contact has caused present physical injury.

· Fear, even a reasonable fear, that some future harm will result is not enough 

· Ex. AIDS case- where P was pricked with a needle that had possibly been used on someone with AIDS.  The court held that unless there was actual proof that someone with AIDS had used it, there was no recovery for fear.

(2) Bystander Liability
· D’s will only be found liable for those injuries to others which at the time to D, were reasonably forseeable
· If it was reasonably forseeable, then D has a duty
· Ex. Dillon v. Legg- where mother and sister saw the young boy dies when D hit him with his car.  The court found that it was reasonably forseeable that the mother would not be far behind her young son, and would suffer emotional harm as a result.
· This case opened the door for bystander liability.
· Some courts insist that bystander be at the scene to recover. 

· Factors to determine if the relationship to the victim allows recovery:

· Duration of the relationship

· Degree of mutual dependence

· Extent of common contributions to a life together

· The extent and quality of shared experience; AND

· Emotional reliance on each other

· *rescuers who suffer emotional harm as a result of a failed rescue attempt cannot recover

New Dillon Decision (this test controls)
· In the absence of physical injury or impact to the P himself, damages for emotional distress should be recoverable only if the P:

· (1) is closely related to the injury victim; AND

· (2) is present at the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury to the victim; AND

· (3) as a result suffers emotional distress beyond that which would be anticipated in a disinterested witness

· Ex. Thing v. La Chusa- where P did not see the accident, but saw her bloody son very soon after, who she thought was dead.  P was not present at the scene, and therefore cannot recover.
(3) Direct Victims
· Elements for recovery as a direct victim:

· (1) damages for NIED may be recovered in the absence of physical injury or impact; and 

· (2) a cause of action to recover damages for negligently inflicted  emotional distress will lie, notwithstanding the criteria imposed on upon recovery by bystanders, in cases where a duty arising form a pre-existing relationship is negligently breached.
· ex. Burges v. Superior Court- court allowed P to recover for negligent infliction of emotional distress (NIED) when her child is injured while giving birth, due to the doctor’s negligence. The baby had suffered permanent brain damage, and the court found that there is an emotional relationship between a mother and a fetus.
b. Injury to Personal Relationship
· Loss of consortium: this includes loss of love, moral support, companionship, society, sexual relations, and household services.

· at the beginning men could recover, but not women—now it is more gender neutral
· Limits on relationships:

· Marriage v. serious relationships
· Ex. Feliciano v. Rosemar Silver Co.- where the couple was not legally married so the court did not allow recovery, even thought they had lived together for 20 years.
· Children- courts do not allow children to recover (slippery slope)
· Ex. Borer v. American Airlines, Inc.- where 9 children were seeking $100,000 each for loss of consortium of their mother
· Courts say this would open liability up to brothers, sisters, cousins, friends, etc.
c. Prenatal Harm

Wrongful death action

· statutes are designed to compensate the survivors, the beneficiaries (loss of services or support as defined by a dollar value)—ex. dad died and cannot support the family

· this is not to compensate for the deceased’s pain and suffering

· easier to put a dollar value on this

Wrongful birth action

· actions by parents for the cost of raising a defective child (child that has incurred some kind of damages)

Wrongful Life action

· brought by the child (someone representing the child) for suffering caused by being born with defects

Wrongful Pregnancy action

· the costs of raising a perfectly healthy, but unplanned, child

(1) Actions by Parents for Their Own Harm
· the courts seek to compensate parents for the loss of parenthood
· stillborn infants are considered “decedents”

· ex, Werling v. Sandy- allowed mom to sue for baby’s death as a fetus in a wrongful death
· *whether a fetus is a person for wrongful death purposes varies by jx

· Depends on whether the fetus is viable (third trimester-YES)

· Extraordinary child-rearing costs and pregnancy-related costs (lost wages and medical expenses) are recoverable in wrongful birth
· But you cannot recover for the costs of raising a healthy child 
· ex. Fassoulas v. Ramey- where P had two children with congenital abnormalities.  They did not want anymore kids due to the defects, so husband got a vasectomy.  The doctor was negligent in performing it, so they ended up having two more kids both with problems (one was corrected), so they sued for wrongful birth. The court allowed for recovery for the first child for the extra costs of raising a deformed child, but not for the healthy child
(2) Actions on Behalf of Children for Their Own Harm
· if a child is born alive, recovery is universally permitted for negligently caused injuries to the fetus occurring between conception and birth

· if a doctor negligently performs an abortion, it is forseeable that any injury to the mother could cause birth defects in future children, but this duty to unborn children (not yet conceived) could extend liability to far, so most courts will say the liability does not exist

· Ex. Renslow v. Mennonite Hospital - where 9 years before, D had transfused incompatible blood into the mother, causing birth defects in her future children.  The court found that there was a duty owed to the child.

· Some courts refuse to recognize preconception injury
· Preconception Negligence:
· ex. of prenatal drugs that were negligently manufactured and then given to a woman before conception that causes birth defects in the child later

· wrongful Life claims:
· ex. Turpin v. Sortini- where doctor failed to tell parents about a hereditary condition, so they could decide whether to abort the pregnancy and the child came out deaf.  The child filed a lawsuit seeking damages for being born and for medical expenses.  The court allowed the child to recover for living expenses incurred as a result of the defect.
d. Purely Consequential Economic Loss
· case law does not permit recovery for negligently causing financial harm 
· a D owes a duty to take reasonable measures to avoid causing economic damages to particular Ps or Ps of an identifiable class with respect to whom the D knows or has reason to know are likely to suffer economic damages because of his conduct
· if D breaches this duty, he will be found liable for any economic damages proximately caused by its breach.

Elements that Allow P to Recover for Negligent Interference with Prospective Economic Advantage:
· (1) the risk of harm is forseeable and is closely connected with the D’s conduct

· (2) damages are not wholly speculative; AND

· (3) the injury is not part of the P’s ordinary business risk

· The willful failure or refusal of a contractor to prosecute a construction project with diligence, where another is injured as a result, ahs been made grounds for disciplining a licensed contractor.

· ex. J’Aire Corp. v. Gregory- where a general contractor is being sued b/c his work was delayed, which forced P’s restaurant to have to close for awhile.  The court found there was a duty owed, and allowed P to recover the economic losses. 
Public Policy:
· the court says economic losses are too common to always allow recovery for

· ex. of the car accident that causes traffic delays—too many foreseeable consequences
· insurance premiums will sky-rocket
Exceptions:
· Accompanying physical harm

· Intentionally caused harm

· Defamation

· Loss of consortium

· Negligent misrepresentations about financial matters
· Special relationship- when P relies on D’s work

· Ex. People Express Airlines, Inc. v. Consolidated Rail Corp.- where D’s company leaked a dangerous gas, so they had to evacuate surrounding buildings.  P lost 12 hours of works and suffered economic losses.  The court held that this satisfied the special relationship exception to non-recovery because the P’s were forseeable and the injury was proximately caused by the D’s negligence.

· Includes: attorneys, architects, and telegraph companies
· IF THERE IS ANY PROPERTY DAMAGE, YOU CAN TACK ON ANY RELATED ECONOMIC LOSS
4. Contributory Fault
a. Contributory Negligence
· P’s conduct that contributes to her harm
· This used to be an absolute and complete bar to any recovery for the negligence of the D
· Now all states have adopted comparative negligence instead
Last Clear Chance Doctrine

· Courts held that a P’s contributory negligence would not bar or reduce recovery if the D, immediately prior to the accident, had the last clear chance to avoid the accident and failed to do so.

· D must be aware of the P’s situation, under a duty to discover the P, and able to recognize the P’s danger and avoid injury to P

· Helpless Peril:
· where P, through her “contributory negligence,” placed herself in a position of danger where she was powerless to get herself out of by using reasonable care.  Therefore, the only opportunity to save her from danger was with the D, and he failed to do it.

· Courts allow recovery if D had actual knowledge of the P’s peril, or should have had actual knowledge—therefore he was negligent
· Inattentive Peril:
· Where P, through her “contributory negligence,” placed herself in a position of danger where she could have extricated herself by the use of reasonable care, but did not because she did not know harm was about to occur.

· Ex. crossing the street without looking, and could have avoided D’s on-coming car

· Courts require D to have actual knowledge of P’s presence in time to have avoided the accident by due care before “last clear chance” applied.
b. Assumption of the Risk
· assumption of the risk- where P knew or reasonably should have known of the risk,  and continued the action, despite this knowledge.
· D has the burden of proof to prove P knew
· assumption of risk now only reduces recovery instead of completely barring it

· Ex. Sitting behind home-plate at a baseball game and get hit with a ball, most courts would find for the D (the ballpark), saying you assumed the risk.
· Ex. Knight v. Jewett- where D stepped on P’s hand during a touch football game.  The court found that a participant in an active sport breaches a legal duty of care to other participants only if the participant intentionally injures another player or engages in conduct that is so reckless as to be totally outside the range of the ordinary activity involved in the sport.  The court held that D did not breach a legal duty to P.

First Question to Ask:

· Does the D have a duty of care to protect the P from this particular risk?
· if not, then recovery is completely barred
· if yes, it is present and is breached, then we deal with it like a comparative negligence problem
The Relationship Between Tort and Contract: Exculpatory Clauses and Disclaimers in Contracts
· some courts have held that pre-injury releases of liability, often called “exculpatory clauses” for personal injuries are void as against public policy

· most courts will uphold them unless they are against public policy
· *nowadays courts are more likely to uphold exculpatory clauses in residential rental properties if they otherwise meet specificity requirements.

· Ex. Court refused to uphold an exculpatory clause in a school’s athletic program because it fell under the category of public interest (different outcome for private athletic activities)
· Public Policy Issues:
· whether the agreement concerns business of the type generally thought suitable for public regulation (is D performing something that is of interest to the public)

· whether the party seeking to enforce the clause has an unfair advantage in bargaining power (adhesion contracts—you don’t have a chance to argue)

· also, check if it is only in reference to negligence

**when deciding whether it will hold up, look for these kinds of elements

c. Comparative Negligence
· this allows P’s contributory negligence to reduce but not eliminate his recovery

· replaces contributory negligence
· P has the initial burden to show that D owed a duty to the P and breached it

· the argument could be made at that point, that P voluntarily assumed the risk (if this is the case, under this theory, there is no recovery)

· burden switches to the D to prove that P had some part in negligence
· ex. Road Head Case: Motorist veered off the road in Modesto after closing his eyes, and passenger was seriously injured but he says she assumed the risk because she was “busy.” The trial court and appellate court rejected the assumption of risk defense, and SC refused to hear the case and they awarded her a huge sum for her injuries ($240,000).
Factors in Comparative Negligence:
Intentional Wrongdoing of Third Persons- P was injured by the negligence of the D and the intentional wrongdoing of another person

RS §24
· A person who is liable to another based on a failure to protect the other from the specific risk of an intentional tort is jointly and severally liable for the share of comparative responsibility assigned to the intentional tortfeasor in addition to the share of comparative responsibility assigned to the person.

Type of Plaintiff Fault

· courts disagree as to whether all forms of P fault should reduce recovery 

· ex. failure to wear one’s seatbelt is usually ignored and not considered as comparative negligence

The Basis of Allocation of Damages Between P and D

Main Approaches to the Allocation of the P’s damages:

1. “Pure” comparative fault- where P’s recovery is reduced, but never eliminated, solely because of P’s negligence

2. “Modified” Comparative Fault

a. The P whose negligence equals or exceeds that of the D cannot recover at all.

b. The P’s negligence bars recovery only if it exceeds that of the D.

*under both, if P’s negligence has not reached the cut-off point, the recovery is reduced proportionately
Calculating the Shares of Fault
· courts do not have a uniform system of allocating fault

· Uniform Comparative Fault Act: decides by “the nature of the conduct of each party at fault and the extent of the causal relation between the conduct and the damages claimed.”

Joint and Several Liability

· several liability = means D is liable for the Ps damages and not just for some lesser proportionate share

· joint liability means that the Ds can be joined in the same suit and not that each is liable for the Ps full damages
· each is therefore liable for the entire amount (all need to add up to 100%)

· *most statutes retain joint and several liability with respect to economic loss, but not with respect to intangible harm

· *some states only apply liability to Ds whose share of the fault is more than the Ps

Last Clear Chance

· most courts hold that the doctrine of last clear chance does not survive comparative fault as a basis for imposing the full loss on the D

Assumption of the Risk
· a reasonable assumption of the risk will not affect the P’s recovery, but an unreasonable assumption of the risk will act like any other form of contributory negligence for comparison purposes

Punitive Damages
· punitive damages are not generally subject to appointment since the purpose of such damages is not to compensate the P, but to punish the D for his bad conduct

Allocation of Liability to Nonparties
· a person who has contributed to the P’s injuries may be immune to liability (e.g. Intrafamily, etc.)

· RS §29 imposes the immune person’s share of the responsibility on the Ds, not the P, to allow full recovery (not all courts follow this)
5. Immunities

a. Governmental Immunities 
· the government may not be sued (sovereign immunities)

b. Charitable Immunity
· most states have abolished this immunity, or significantly limited it
· ex. fundraising operation for a cause that is really important to you, non-profit, and someone trips and falls wants to sue

· *different from businesses because they are set up to make a profit

· Public Policy:
· people would be deterred from donating if they knew their money might go towards recovery in a lawsuit

c. Intrafamily Immunities

· bars tort claims between husband and wife and between parent and child

· now most states have taken these away

II. Strict Liability

· strict liability makes no distinction based on the presence or absence of fault on the part of the D.

· instead, an actor whose conduct proximately causes harm to another is liable regardless of whether reasonable care, or, indeed even extraordinary care, was exercised
· you are liable regardless of care or lack of care, regardless of fault

· skipping over duty and breach and going straight to causation
· D’s conduct is irrelevant in strict liability 

Prima Facie case:

· act or omission by D

· duty to avoid harm

· breach of duty

· actual cause (cause in fact)

· proximate cause (legal cause)

· damages

Defenses to Strict Liability

· Contributory Negligence- NOT A DEFENSE

· Comparative Negligence- will reduce P’s recovery if the injury was caused in part by his carelessness

· Assumption of Risk- VALID DEFENSE- any voluntary encountering of a known risk may prevent the P’s recovery

III. Products Liability
· Manufacturing defects- features in a few product units that make those few units different from, and inferior to, the vast majority of units in the same product line

· some are merely cosmetic, and do not interfere with the product’s intended functions

· ex. not every toaster oven made behaved like this bad one

· Design defects- shared by each units in a product line, causing the products to be generically dangerous

· Marketing Defects- (also produce genetic defectiveness) failure to instruct regarding proper product use and failure to warn of hidden dangers
A. Liability for Manufacturing Defects

· Manufacturing defects- imperfections that cause products to fail to perform their intended functions.

· Usually only a small percentage of the total number of products in any product run turn out to be defective in a way posing unreasonable risks of harm

· Only a very small number actually cause injury

1. The Plaintiff’s Prima Facie Case: Doctrinal Theories of Liability

· three basic doctrinal theories upon which products liability is based: negligence, warranty and strict liability
· You can sue under more than one theory (negligence, express warranty, implied warranty)

a. Negligence
· If it is known that the thing will be used by people other than the purchaser, then regardless of contracts, the manufacturer is under a duty to make it carefully
· *there must be knowledge of a probable danger, not just a possible one

· *there also must be knowledge that in the normal course of events the danger will be shared by others than the buyer 
· ex. MacPherson v. Buick Motor Co.- where P was thrown from the car when it collapsed b/c one of the wheels was made from defective wood, so the spokes crumbled.  The court held that the dealer had a duty to inspect the car, and was liable if he new that other people would be riding in the car.
· ***this case eliminated the privity of contract requirement in negligence cases
· *in negligence cases we are seeing a movement towards strict liability and we are seeing an allowance of res ipsa
b. Breach of Warranty

Warranty- obligation imposed by law on sellers of goods requiring them to stand behind the quality of their goods and to make buyers whole again when the quality fell short of promised performance levels or reasonable expectations.

· it must be shown, not only that there was a warranty, but that the warranty has been broken
· ex. Henningsen v. Bloomfield Motors, Inc.- where husband bought his wife a car and she was injured in it, even though there was a warranty disclaimer.  The court held that justice could only be served by allowing recovery.
· This eliminated horizontal privity
Article 2 of the U.C.C.
Three Types of Sales Warranties:

1. express warranties- promises by the seller that the product will perform in a certain manner (§2-313)
2. implied warranties of merchantability- implied-in-law obligations of the seller that his products are free of defects and meet generalized standards of acceptability (§2-314)
3. implied warranties of fitness for a particular purpose- implied-in-law obligations that a product recommended by a knowledgeable seller will meet special needs of the purchaser communicated to the seller at the time of sale (§2-315)
· ex. of the breakfast roll case, where P found a pebble in his breakfast roll
c. Strict Liability in Tort
· Strict liability—all that must be true is that he was injured using the product in the way it was intended to be used as a result of a defect in design and manufacture of which P was not aware that made the product unsafe for its intended use 

· A manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a human being.

· This was created to help consumers b/c it was hard for them to prove negligence all the elements of negligence 

RS §402A. Special Liability of Seller of Product for Physical Harm to User or Consumer

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
a. The seller is engaged in the business of selling such a product, and 
b. It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold,
(2) The rule in (1) applies even though 

a. The seller has exercised all possible care in the preparation and sale of his product, AND

b. The user or consumer has not bought the product from or entered into any contractual relationship with the seller.

*the seller is not liable if he delivers the product in a safe condition, and the subsequent mishandling or other causes make it harmful by the time it is consumed

§3 Circumstantial Evidence Supporting Inference of Product Defect

It may be inferred that the harm sustained by the P was caused by a product defect existing at the time of sale or distribution, w/o proof of a specific defect, when the incident that harmed the P:

(a) was of a kind that ordinarily occurs as a result of product defect; AND

(b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.
· this is similar to allowing P to use res ipsa to prove his case

· ex. case where P was injured when the back of a five-week-old desk chair gave out, the court allowed him to use §3 to prove liability, which allows 2 inferences:
· (1) the harmful incident was caused by a product defect

· (2) the defect was present when the product left the manufacturer’s control

Chain of Liability 

· RS §1 imposes liability on all commercial sellers

· Therefore, in most jx, all commercial entities in the vertical chain of distribution are held jointly and severally liable to injured Ps for harm caused by defects attributable to the manufacturer.
· In recent years, courts are becoming more and more likely to let retailers off, if they can find manufacturers liable for the defect
Reminders:
· An assembler can be held liable for the negligence of a supplier, even if the assembler could not have discovered the defect with a reasonable inspection

· A dealer usually will not be liable for the defects unless it has reason to know of them (e.g. because the goods were not purchased from a reliable source, the manufacturer did not label the product, prior customers have complained about the same defect, etc.)

· Although a manufacturer generally remains liable for a dealer’s negligence in selling defective goods, if the dealer actually knows of the defect and sells the goods anyway without at least warning purchasers of the danger, the manufacturer is relieved of liability.
Tort v. Contract Law

· a majority of courts only allow Ps to recover in tort law for personal injury and property damage from defective products, and will deny recovery for purely economic loss

Public Policy Supporting Strict Liability in Tort for Defective Products

· (1) compensating injured Ps more adequately;

· (2) spreading losses among those who consume products;

· (3) forcing sellers to make good on implied representations of safety

· Manufacturers will be less likely to escape liability and will have a greater incentive to invest in efforts to reduce product risks

· (4) redressing the disappointment of consumer expectations;

· (5) deterring the marketing of defective products;

· (6) easing the evidentiary burden on Ps to prove the sellers’ negligence; AND

· (7) controlling wasteful accident costs
· (8) nonreciprocal risk- not fair for one member of society to impose risks on another, without imposing benefits

Against Strict Liability:

· raises costs of products

· unreasonable burden on manufacturer

· could hold them responsible for risks that are not forseeable 

· overcompensation for consumers

Used Products
· courts disagree on the question of whether to impose liability on commercial sellers of used products.

RS 3rd §8—Liability of Commercial Seller or Distributor of Defective Used Products
Seller is liable if the defect:
(a) results from the seller’s failure to exercise reasonable care; OR

(b) is a manufacturing defect and the seller’s marketing of the product would cause a reasonable buyer to expect the used product to present no greater risk of defect than if the product were new; OR

2. Plaintiff’s Prima Facie Case: Causation
*actual cause and proximate cause apply in products liability cases regardless of whether the theory relied on is negligence, warranty, or strict liability

Consequential damages- losses that occur indirectly from the loss

Causation and Forseeability:
· RS§ 402A: seller’s liability is “for physical harm...caused to the ultimate user and consumer, or to his property”

· caused by the defect

· -P must show that he product that caused the injury was distributed by the D and that, but for the defect, the accident either would not have happened or would not have been so harmful to the P.

· P must also show that the injury was forseeable
· *courts will sometimes recognize the conduct of third parties as “efficient intervening causes” sufficient to relieve the D of liability

Gap in Causation:

· cases where P is harmed by a defective unit of a type of product manufactured and distributed by many companies, under circumstances where the P cannot prove which company actually produced and distributed the defective, harm-causing product unit

· ex. P harmed by prenatal exposure to DES (some courts allowed Ps to overcome the gap in causation by joining together as Ds all companies that manufactured and distributed the drug during the relevant time periods)

· each D was held liable for his share of the DES market
· RS §431: “in order to be a legal cause of another’s harm, it is not enough that the harm would not have occurred had the actor not been negligent… The negligence must also be a substantial factor in bringing about the P’s harm.”

· *legal cause is not established if the D’s conduct or product does no more than to furnish the condition that makes the P’s injury possible.
· Ex. Union Pump Co. v. Allbritton- where P was injured trying to help put out the fire when a pump caught on fire, which was manufactured by Union Pump Co.  The P was still wearing her fire gear when she slipped on pipe that was wet from putting out the fire.  The court found that P could not recover because the pump fire did no more than to create the condition that made Allbritton’s injuries possible.  The court found P’s injuries are too remotely connected with Union Pump’s conduct or pump to constitute a legal cause of her injuries.
· This was not a forseeable consequence of the fire
3. Affirmative Defenses Based on P’s Conduct
· typically P’s recovery is barred or reduced in a negligence suit for product’s liability, if P is found to be contributorily negligent

· but this is different in cases of strict liability
· contributory negligence of the P is not a defense when such negligence consists merely in a failure to discover the defect in the product, or to guard against the possibility of its existence.

· exception: if the user or consumer discovers the defect and is aware of the danger, and nevertheless proceeds unreasonably to make use of the product and is injured by it, he is barred from recovery.

Products Liability- No Fault
· in products liability, the fault is in the product—it is bad, b/c it is not safe, it is determined to be defective and unreasonably dangerous
· simply maintaining the bad conditions or placing the bad product on the market is enough for liability – D does not have to be negligent

· in strict liability the P does not have to prove faulty conduct on the part of the D in order to recover
· if you are going to apportion the loss between product defect and the P’s misconduct, the only conceptual basis for comparison is the causative contribution of each to the particular loss or injury. (how much did defect cause v. how much P caused)

· P’s actions must be unreasonable, otherwise it does not matter that it was a cause of the injury if P was using “reasonable care”

· Causation: ask whether the product defect “caused-in-fact” some or all of the injury and whether the P’s faulty conduct “caused-in-fact” all or some of the injury

· if the answer is YES to both, then you have to look at proximate cause

· sometimes there are intervening causes or unforeseen consequences which absolve the D from liability

· Comparative Causation: once the jury has determined that the product defect caused the injury, the D is strictly liable for the harm caused by his defective product.

· but the jury would be instructed to reduce the award of damages in proportion to the P’s contribution to his own loss or injury

· *P only has to prove the existence of a defect causally linked to the injury—D has to prove P’s contributory fault

Chain of Causation 
· Superseding cause- this bars recovery 
· Intervening cause- limits recovery 

· if there is a break in proximate causation, even a highly culpable D is off the hook completely 

B. Liability for Failure to Instruct or Warn

· whenever a commercial seller markets a product, the seller must provide needed instructions regarding proper use and must warn of hidden risks

· if adequate instructions and warnings are not provided to purchasers and users, the seller may be liable for supplying a defective product even if the product itself is free from manufacturing defects and even if the product design is not unreasonably dangerous
· P’s can sue under negligence or marketing defects
General Knowledge

· D is liable if he fails to warn about a risk that the general public does not know about
· if the product contains an ingredient which people could be allergic to, and the ingredient is not generally known or not expected to be found in the product, the seller is required to give warning (if he knows or should know that the ingredient is present in the product)

· But seller is not required to warn about products which can be dangerous in an excessive amount, which is generally known to the public
· Exception: if something is open and obvious

· Ex. alcohol- risks of drinking should be obvious 

· Ex. Motorcycle Helmet case- general public does not know that motorcycle helmets will only protect you at speeds up to 35-40 MPH, and reversed MSJ for failure to warn.
· When reasonable minds differ as to whether the risk was obvious, or generally known, the issue is to be decided by the trier of fact

· Ex. trampoline risks were deemed to be obvious to teenagers

Heeding Presumption

· **the reason behind this is the presumption that if given the warning, P may have acted differently and heeded the warning
· Most courts have the presumption that warnings will be heeded

· This is a rebuttable presumption- there can be evidence that the warning would have done no good b/c the victim would not have read it anyway

· Ex. Peanut Butter Problem- where the 2 year old choked on the peanut butter, b/c it had not warning against feeding it to young children.  P could argue that peanut butter is targeted to young children, therefore it needs a warning

Learned Intermediary Rule:
· drug companies owe patients a duty to use reasonable care in testing their products and in warning prescribing and treating physicians regarding harmful side effects.

· If timely and adequate warnings are given by doctors, drug companies will not be liable for injuries caused by the drugs (physicians are the learned intermediary between manufacturers and patients) 
· Ex. MacDonald v. Ortho- found that the company failed to include the word “stroke” in the warnings, and P suffered a stroke after 3 years of using the birth control.  The court said they failed to warn and allowed her to recover

· Pharmacies must only pass on warnings supplied to them by manufacturers—manufacturers do not have to give warnings directly to patients
· Sometimes courts will impose an independent duty to warn on the pharmacy, if a pharmacy has information that a patient will have a harmful reaction to the drug.
· General Rule: prescription drug manufacturers are not strictly liable for the harm their products cause, so long as they provide adequate warnings

Unknown Risks
· Knowledge is required for strict liability for failure to warn
· D cannot be held liable for unknowable risks
· Majority of courts say that knowledge is required for strict liability and failure to warn
· Ex. Anderson v. Owen’s Corning Fiberglas Corp.- where P was exposed to asbestos used in D’s products, but D did not know that asbestos were dangerous

· distinguish the failure to warn theory under negligence and strict liability 

· one of the purposes of strict liability was to relieve a P of the evidentiary burdens inherent in a negligence cause of action

· negligence focuses on the conduct of the manufacturer

· a manufacturer could reasonably decide that the risk of harm was not big enough to require a warning and escape liability in negligence

· strict liability focuses on the product itself

· the manufacturer is liable if it failed to give warning of dangers that were known to the scientific community at the time it manufactured or distributed the product

· -strict liability action for failure to warn, the D can present information that the defect
·  was not known or knowable

C. Liability for Defective Design

· A product is defectively designed when it is “manufactured in conformity with the intended design but the design itself poses unreasonable dangers to consumers.

· this is not about one or two bad products, this is about a bad design, so all of the products are like this

· manufacturing defects and design defects are very similar and sometimes hard to tell apart

Strict liability
· relieved people injured by products from having to prove negligence on the manufacturer or others in the distribution chain 

· instead, it focused on the product itself, making it easier to obtain a recovery for defectively designed or manufactured product.

Express Warranty
· today it is available to an injured P whenever the injury-causing feature of the design fails to measure up to promises of safety made by the D.
· §2-313 of the UCC—any affirmations of fact or promise made by the seller that becomes the basis of the bargain; OR any description of the goods; OR any sample or model
· Ex. McCormack v. Hankscraft Co.- where the parents bought a Vaporizer that they used for 3 years, but there was a design defect in the Vaporizer and a failure to warn.  Their daughter was burned severely and suffered permanent injury.  P had read instruction booklet very carefully and left it four feet away from her child, but that is exactly how they advertised them.  The court found that D had failed to warn, and the dangers were not obvious.  The jury also found that D had adopted an unsafe design, and breached the express warranty.
Risk Utility Theory
· §402 requires the court in a design defect case to weigh the “utility of risk inherent in the design against the magnitude of the risk”
· This decides whether the product is “reasonably safe”

Seven Factors that Should be Weighed to Determine Whether a Product is Reasonably Safe
· (1) the usefulness and desirability of the product—its utility to the user and to the public as a whole.
· (2) the safety aspects of the product—the likelihood that it will cause injury, and the probable seriousness of the injury

· (3) the availability of a substitute product which would meet the same need and not be as unsafe

· (4) the manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain the utility

· (5) the user’s ability to avoid danger by the exercise of care in the use of the product 

· (6) the user’s anticipated awareness of the dangers inherent in the product and their avoidability, because of general public knowledge of the obvious  condition of the product, or of the existence of suitable warnings or instructions

· (7) the feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance
Consumers Expectations Test: when there is no evidence to prove exactly what manufacturing flaw existed, P can still recover by proving that the product did not perform in keeping with the reasonable expectation of the user
· ex. Heaton v. Ford Motor Co.-where P expected his truck to be able to handle driving over a rock, but court found the average person would not expect this
· ex. Soule v. General Motors Corp.- where P suffered severe injuries when she was hit head on and the floorboard came up and smashed her ankles.
· Ex. Halliday case- where child found dad’s handgun and killed himself.
· issues: consumer expectation test nothing wrong with the gun, consumer expectation test is satisfied—it worked just how the consumer expected
*KNOW THE DIFFERENCE B/T THE TWO TESTS
RS §402A—“the article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”

Standard Design Defect Instruction (Two Pronged Test for Defective Design):

1. Consumer Expectation: if the P demonstrates that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably forseeable manner

2. Risk Utility: if the P proves that he product’s design proximately caused his injury and the D fails to prove that the benefits of the design outweigh the risks of danger in the design

Prima Facie Case for Design Defect (P must prove):

1. the manufacturer’s product was unreasonably dangerous

· failed to perform as safely as an ordinary consumer would expect
2. the defect existed when the product left the manufacturer’s possession

3. the defect was a “legal cause” of P’s enhanced injury; AND

4. the product was used in a reasonably forseeable manner
What are we looking for out of these cases (issues):

1. negligence cause of action

2. warranty (express or implied)

3. strict liability 

a. forseeability of misuse

4. § 402A requirement (bottom of p. 509)—weigh the utility of the risk against the magnitude of the risk

5. seven factors that a lot of courts have quoted verbatim to determine reasonable safety
a. be able to give examples of these (apply them)

ON AN EXAM: he will narrow it, like, “can our client move ahead with strict liability?”

IV. Damages

A. Compensatory Damages

· Definition: the amount of money necessary to restore the P to HIS/HER preinjury condition
· medical expenses, lost earnings, lost future earning capacity, pain & suffering and other intangible elements
· Three Types:
· Personal injury
· Wrongful death
· Property damage
1. Personal Injury 

a. Medical Expenses
· must be reasonably related to the D’s wrongful conduct 

· Ex. doctor’s bills, X-rays, hospital bills, psychiatric care, etc.

· can also be related to the P’s physical condition or medical treatment (ex. expenses for a specially equipped automobile, babysitters expenses while in the hospital)

· *they must be reasonable in amount 
Avoidable consequences Rule: P cannot recover the for the consequences of D’s wrong that she could have avoided by taking reasonable harm-reducing measures
· Rule: one who is injured by the tort of another must use reasonable and proper efforts to make the damage as small as possible, and any enhanced injury/loss is his own responsibility

· must mitigate the injuries
· ex. Williams v. Bright- where P refused to have a blood transfusion, that would prevent her from being in a wheelchair, because she was a Jehovah’s witness and that is against her religious beliefs.
· Courts are undecided about whether to take religious beliefs into account
Collateral Source Rule: payments from a collateral source do not reduce the amount recoverable in a personal injury action.
· the damages may not be mitigated on account of payments received by the P from sources other than the D.
· tortfeasor should not be allowed to escape the pecuniary consequences of his wrongful act merely because his victim has received benefit from a third party

· this goes by jx—some have gotten rid of it completely

· ex. Coyne v. Campbell- where P was a doctor, so he did not have very many medical expenses.  The courts held that these were not recoverable, b/c they were gratuitous services.
Egg-shell Plaintiff
· you take your victim as you find them, if their skull is so thin that it cracks immediately, you are responsible for it

b. Lost Earnings and Impairment of Earning Capacity

(1) The Basic Measure of Recovery
· have to look at both out-of-pocket losses up to the time of the trial and anticipated losses in the future
Elements that Decide the size of the award for diminished earning capacity:

(1) the P’s basic earning capacity

(2) the percentage by which the P’s earning capacity has been diminished

(3) the expected duration of disability 

(4) (if permanent injury)—the life expectancy of the P (immediately preceding the accident)

a. This is sometimes an issue of disagreement between P and D

b. Usually calculated by using a chart
· ex. Holton v. Gibson- where P was seriously injured and had to take naps during the day, which impaired his ability to work.
*where the injuries caused by the D’s conduct shorten the P’s life expectancy, the P will recover, at 100% disability, for the total impairment in his earning capacity for the number of years by which his life expectancy has been shortened

Increased Earning Capacity:

· P will often be able to establish that, but for the injuries, further training and experience would have led to an increased earning capacity
· but D will almost always be able to argue that the earning capacity would have declined toward the end of P’s life

Prospective Future Injury 
· NJ Statute: most courts do not permit the recovery of damages for prospective injury unless it is reasonably probable to occur

· Rule of Law: most courts that have addressed the issue have agreed with the majority in Mauro and have permitted recovery for future harm only if the P has evidence that such harm is probable


· Ex. Mauro case- suing for the increased risk of lung cancer from contact with asbestos.

· Policy Concerns:
· court is concerned that deferral of the prospective-injury claim may preclude any recovery when the disease eventually occurs because of the substantial difficulties inherent in attempting to prove causation in toxic tort cases
· causal connection might be hard to prove
· insurance premiums would rise if P was considered a greater risk for disease
Prospective Loss of Career- Speculative Damages
· when careers are too speculative, the court will not usually allow damages for loss of the opportunity to achieve that career
· especially if P falls under the category of actor, musical artist and professional athlete, where the chance of huge success is very low
· ex. Grayson v. Irvmar Realty Corp.- where P, a young opera singer, lost some of her hearing due to a fall, and tried to recover for the loss of her potential careers as an opera singer. The court found it was too difficult to determine P’s potential income 
Homemakers (male or female)

· some courts permit a homemaker to recover for impaired earning capacity based on existing, though unused, capacity

· one factor that might be taken into account in determining the impaired earning capacity of a homemaker is the likelihood that she would have entered the workforce at some time in the future

· *most common approach is to put a market value on the services which a typical homemaker performs for the family, to reach a figure that represents their total replacement

Young People
· ​very difficult to assess the earning capacity of young people

· there is very little proof the P could or would have entered any particular occupation

· a good bit of speculation is allowed

· *although a D may produce evidence showing that females tend to earn less than males, it is not error for the jury to refuse to lower the damage award for lost income to the female claimant on the basis of that evidence

· sometimes the courts will use family background to determine how far children will go

(2) Adjustments in Reaching the Final Recovery Figure
Formula for Recovery for Future Impairment of Earning Capacity:

Earning capacity x percentage of disability x P’s expected period of disability = RECOVERY

Factors to Consider when deciding damages in speculative cases:

· does the parent have a degree

· the gifts attributable to the P

· the training P has received 

· the opportunities she is likely to have in the future

· other possible risks or accidents that might affect her future

· past work experience

· working life expectancy or life expectancy?

· Gender

· would want to know what his parent’s professions were, so you could see what he was likely to do? (did they have college degrees, etc.)

· loss of an arm would only affect the NBA, not really career

· college scholarship could have been awarded for basketball

**Defense will focus on “working life expectancy”, not “life expectancy”

**ON THE EXAM: good to start off with an opening sentence in the right direction

c. Pain, Suffering and Other Intangible Elements
· compensatory damages: we can’t bring you back to the state you were in before the injury, but we are trying to allow money to help in some way

· recovery from non-economic loss has become the preeminent element of recovery in personal injury cases

· recovery for intangible harm now accounts for nearly 50% of the total recovery

· pain and suffering is the most difficult to measure

· all depends on reasonableness
· has many factors (most common: physical pain associated with the injury)

· ex. Walters v. Hitchcock- where P went in to have a small procedure and the doctor cut off part of her esophagus, making it extremely painful to sit down, digest food, etc.  The court allowed $2 million in damages, by breaking it down on a daily basis.
Golden Rule: an attorney cannot ask the jurors “to put themselves in the shoes of the P”

· the policy behind this is that it creates a bias in favor of the P

· leads to higher rewards for P
Two Types of Damages
Nonpecuniary damages- those damages awarded to compensate an injured person for the physical and emotional consequences of the injury, such as pain and suffering, and the loss of ability to engage in certain activities

Pecuniary damages- compensate the victim for economic consequences of the injury (medical expense, lost earnings, and the cost of custodial care).
Pain and Suffering and Loss of Enjoyment of Life
· pain and suffering compensates the victim for the physical and mental discomfort caused by the injury

· loss of enjoyment of life compensates the victim of the limitations on the persons life created by the injury

· recover for pain and suffering, P must have been conscious, but not necessarily be aware of what is happening (some level of awareness)
· ex. infants may not be aware of what is going on, but they are still conscious, so they can still be compensated

· cognitive awareness is required to recover for the loss and enjoyment of life.
· ex. McDougald v. Garber- where P had a C-section performed by D, and lost oxygen which left her permanently comatose due to brain damage.  The D claimed that she was not able to feel pain and suffering because she was so severely injured
· courts disagree as to whether pain and suffering should be separated from loss and enjoyment of life
· loss of capacity to enjoy- you don’t need awareness at all
II. Basic Typology of Negotiation Strategies
A. The Competitive Strategy

· the negotiator convinces his opponent to settle for less that she would otherwise have at the outset of the negotiation process

· all gains for one’s own client are obtained at the expense of the opposing party

· Tactics:

· High initial demand

· Limited disclosure of information regarding facts and one’s own preferences

· Few and small concessions

· Threats and arguments

· Apparent commitment to positions during the negotiation process

· Makes as few concessions as possible

· But concessions are good and prevent deadlock in the process

· It maintains goodwill with the adversary

B. The Cooperative Strategy

· the two negotiators seek to reach an agreement which is fair an equitable to both parties and seek to build an interpersonal relationship based on trust

· grants concessions in order to create both a moral obligation to reciprocate and a relationship built on trust that is conductive to achieving a fair agreement 

· sees concessions as a way to maintain a good working relationship

· determine a midpoint between the two sides

C. The Integrative Strategy
· attempts to reconcile the parties’ interests and thus provides high benefits to both

· parties use a problem-solving approach to invent a solution which satisfies the interests of both parties

Issues to Consider When Settling

· contingency fees- when lawyers are paid based on how much recovery their client gets, they will seek to get the highest possible settlement, or go to trial if they can’t get it

· lawyers interest over the client’s interest 

· ex. sometimes the client needs to pay right away, so he will want to settle, while the lawyer will want to get more at trial

2. Wrongful Death
· lawsuits will remain alive even if the parties have died

Two Types of Statutes (by jx)
· (1) survival statutes- allow existing causes of action, regardless of the death of either party 
· The basic method of recovery is what P’s decedent would have recovered had he/she been alive.

· (2) wrongful death statutes- create causes of actions that allow recovery when tortious conduct of the D causes someone’s death. 
· The basic method of recovery is the harm caused to the decedent’s family by the D’s conduct.

· Majority- measures recovery by the loss suffered by the surviving family members of the decedent. (includes: grief and mental anguish)

3. Damage to Personal Property
Measure of Recovery for Damage to Personal Property

· difference between the market value of the property before the injury and its market value after

B. Punitive Damages

· punitive damages- created for punishment and deterrence of D’s acts

· Tobacco Company case--$80 million in punitive damages, $520,000 in compensatory damages—b/c they were putting in additives to create addiction

Implied Malice Test (lesser standard) 
· implied malice- requires a finding of a wanton disposition, grossly irresponsible to the rights of others, extreme recklessness and utter disregard for the rights of others…

· this does not need to show evil motive or intent to injure by D, it merely requires gross negligence 
· ex. Owens-Illinois, Inc. v. Zenobia- where P suffered damage from exposure to asbestos by D. The court found that all the Ps have to show is “gross negligence”—wanton or reckless disregard for human life.  The court used the implied malice test.
· Gross negligence- wanton or reckless disregard for human life.

Actual malice

· for P to have to prove actual malice, is too high of a standard

· very few Ps would be able to recover punitive damages

Factors to Consider:

· Constitutionality of punitive damages

· ex. if you were the Tobacco Company (D), what amendments would you bring up—the 8th amendment- excessive fines, or the due process clauses in the 14th and 5th amendments)

· arbitrary and capricious—no predictability 

· Whether punitives really serve some socially useful purpose—retribution and deterrence

· Does there need to be a relation between punitives and the actual harm

· Should it bear a relationship to the nature and extent of the conduct and the harm caused, including the compensatory damages awarded by the jury

· The actual harm may not be huge, but the conduct could still be egregious
· Should the D’s wealth make a difference?

· You are trying to punish them, so they should be able to feel it

· Should the punitives go towards the P? Should it go to the public?

· Should companies be able to insure themselves for punitive damages?

· NO, this goes against the point of punishment and deterrence

· This would allow big companies to do bad thing, and not worry about huge punitive damages awards

· To  permit the D to avoid personally paying the damages would undermine the deterrent and punishment message that the award is intended to convey.

· Should there be caps on punitives? 

· I don’t think this is fair because sometimes the company would not even feel the damage if it was capped at say, $350,000

· Ex. Tobacco company

· public policy on why caps are good

· predictable awards

· would be protected with insurance (insurance co. would know what they would be paying out)

· consumer product cost control

· if it serves some socially useful purpose and there is not a constitutional problem (5th and 14th), should there be a relationship b/t the 

· should the wealth of the D affect the award of damages

· ex. corporations

· against caps

· doesn’t give deserving people the right recovery

Three Guideposts:

· The degree of reprehensibility of D’s misconduct

· The disparity between the actual harm suffered by the P and the punitive damages awarded.

· Difference between this remedy and the civil penalties authorized or imposed in comparable cases
V. Compensation Systems as Alternatives to the System of Tort Liability Based on Default

A. Worker’s Compensation
Criticisms of the Tort System
· undercompensates the seriously injured and overcompensates the slightly injured

· compensation is not paid promptly, when it would do the most good

· Replacement systems are designed to (mostly for workplace and car accidents, and sometimes for medical and products related injuries):

· Replace fault as the key to compensation with an activity-connected event

· Explicit use is made of insurance—indeed, the claim for compensation is made against an insurer, rather than the one who has caused the harm; AND

· Compensation for intangible harm is largely not available, and compensation for economic loss may be less than actual loss.

A. Worker’s Compensation

· now all states have enacted worker’s compensation laws (by 1920 all but 8 had enacted it, by 1949, all had the laws)

· all states worker’s comp laws vary, but they all provide compensation for work-related injuries without regard to EE or ER fault (although fault is not completely irrelevant under some statutes.)

· Most provide unlimited compensation for medical expenses

· But limited compensation for impaired capacity to earn

· None compensate for intangible harm

Exclusivity rule- if you recover under worker’s comp, you cannot recover in tort.

· In exchange for this package, employee’s give up the right to sue in tort—worker’s comp is the exclusive remedy for work-related injuries
· Not all workers are covered (ex. ERs with three or fewer EEs)

· Some do not cover professional athletes, “casual employees,” agricultural workers, etc.

· Must be connected to the employment—injury must “arise out of an in the course” of the employment 

Process:

· Injured EE must notify ER who notifies the insurer

· Investigation and medical examination takes place, and then most claims are settled informally between EE and insurer.

· If settlement is not reached here, then EE must file a request for a hearing before the Industrial Accident Board, if a party is not satisfied with Board’s decision, they can appeal to the Superior Court

Recovery:

· Medical expenses are recovered in full

· Compensation for impaired earning capacity (“work loss”) is limited

· If EE is totally incapacitated, he gets 60% of the EE’s preinjury weekly wage, for a period of up to 156 weeks

· If injury is permanent, additional compensation kicks in after that period (2/3s of the EEs weekly wage)

· Partial incapacity gets 60% of the difference between the worker’s preinjury wage and what the worker can earn after the injury

· Death

· Reasonable burial costs, up to $4,000

· Death benefits to dependents 

Collateral Source Rule:

· Worker’s comp recovery is not reduced by any amount the worker receives from other sources

· Worker can opt for a lump sum—the present value of whatever future payments the worker would otherwise be entitled to

· You do not have to prove negligence, you can still recover

Two Pronged Test:
· P must prove by a preponderance of the evidence that: 

· (1) the injury arose out of her employment (any reasonable doubt should be resolved in favor of the EE); AND

· (2) the injury occurred during the course of her employment 

General Rule: an employee may recover worker’s compensation benefit for emotional injuries, such as stress, arising out of employment so long as the mental disorder can be traced to an “identifiable, stressful, work-related event producing a sudden mental stimulus such as freight, shock or excessive unexpected anxiety.”
· Ex. Anderson v. Sav-A-Lot, Ltd.- court found that P’s sexual harassment did not arise out of her employment, even though it did occur during the course of her employment.
· Ex. Toilet seat case- the injury must not have coincidentally occurred while you were at work, but must be caused by or related to the working environment
· there was no indication that the design of the toilet contributed to the injury
General Rule: injuries suffered while the EE is going to or coming from work are not compensable.

· Employees attacked by some outside person

· If the attack stems in some way from the employment, courts will usually find a sufficient connection for compensation (ex. EE who was trying to prevent the theft of a company drunk at a dangerous loading zone was given compensation)

· If the injury does not arise out of and in the course of the employment, personal injury remedies may be available against the employer

· If an ER knew with substantial certainty that the injury to the EE would result from the unsafe working conditions, P can recover

Example:
· P worked at a TV store, they start shooting staples and someone gets hit in the eye

· was it in the course of and arising out of?

· (1) it is in the course of 

· only if it was within the time the ee should have been at work, in the time and place they are expected to be

· but you have to ask whether the employee deviated too far from their duty, must consider the extent of the deviation, the completeness of the deviation (was it a complete abandonment of duty); AND

· the extent to which the activity had become a regular thing
· (2) no, not “arising out of” 
B. Compensation for Victims of Automobile Accidents

· many states have adopted no-fault statutes, b/c car accidents happen so often
· all car owners are required to have car insurance

· the insurance extends to all claims of injury arising out of the use of any automobile, regardless of fault

· coverage is limited to economic losses, no recovery for pain and suffering

· limited to out-of-pocket expenses (usually medical expenses and lost wages)

· sometimes limits are put on the amounts (in Massachusetts, there is an overall limit of $8,000 for economic loss, and a limit of $2,000 for medical expenses

· in Michigan, there is no dollar limit but recovery for work loss is limited to three years after the accident, with a limit of $1,000 for a 30-day period, adjusted for inflation

· these statutes generally require that, to be compensable, the injury must arise out of the ownership, operation, maintenance or use of the insured automobile
· ex. McKenzie v. Auto Club Insurance Association- P was non-fatally asphyxiated while sleeping in a camper attached to his pickup truck, and the court found that   he could not recover because the injury did not arise out of the use of a motor vehicle “as a motor vehicle”
· Public Policy Reasons for No-Fault Statutes (Against Traditional Tort Systems)

· Fail to provide compensation for loss
· Unreasonable delay in the payments of benefits
· Excessive amount for legal fees
· Reasons Against

· Fraudulent claims
· Abuse of health care resources and services
· Reduces the amount of people who can afford to drive cars (expensive) 
VI. Defamation
· public policy: balance the conflicting interests of the protection of reputation and the freedom of speech

· general rule: defamation of public officials is protected by the First Amendment of the US Constitution

A. Traditional Law

Elements of Defamation (prima facie case):

1. defamatory statement- not all insults are actionable—a statement must hold the P up to “hatred, ridicule, or contempt”
2. Publication- basis of P’s cause of action is the harm suffered from the reaction of others and not hurt feelings.  Therefore the statement must be published—communicated to a third person.

3. Harm- some courts require proof of actual harm, but some don’t.

· Compensatory damages: special and general

· Punitive damages

Defenses:

1. Privilege (can be absolute or qualified)

· Absolute- available in situations in which the interest in free expression totally outweighs interests in reputation

· Qualified- more limited interest of permitting free expression between the publisher and the audience

2. Truth

1. What Constitutes Defamation

a. General Standard

· the defamatory conduct must do more than hurt the P’s feelings

· it must cause others to act adversely to the P

· Definition: A communication is defamatory if it tends so to harm the reputation of another as to lower him in the estimation of the community or to deter third persons from associating or dealing with him.

· General Rule: the medium of defamation does not have to be the spoken word

· Actions, gestures, pictures and other visual representations may be defamatory

· A misquotation of the P can be defamatory 
· Generally, parodies and satires have been held not to be defamatory on the ground that reasonable people would not take such publications to be statements of actual facts
· Examples of defamation related to sex:
· accusations that P s an adulterer 
· a doctor’s report to school authorities  that a young student was pregnant
· D referred to a woman who was not P’s wife as his gf
· Documentary on prostitution that showed P walking towards the camera gave the impression that she was a prostitute
· Statement that Ps were members of the gay community\

· Examples of business defamation:
· Statements that P is a bad credit risk or that he cheats his customers
· Merchants who criticize a competitor’s goods in a way that hurts their integrity
· “bastard,” “son of a bitch” and “bigot” are not generally actionable
· the statement does not have to be taken as defamatory by the general public to be actionable—it can be a smaller community, such as where the P works
· courts say: “a statement is defamatory if so perceived by a significant segment of the community”
Libel Proof

· some people (i.e. those with a criminal record) are “libel-proof”

· since they have already made a sufficiently bad reputation with respect to a certain trait, so that a defamatory statement about that trait cannot harm her, even if it is false and made with malice
· **some courts refuse to rule on “libel proof” and say it is up to the jury
b. Interpretation of the Statement

· general rule: if the statement about the P is capable of several meanings, one of which is not defamatory, the P must establish that the audience would take the statement in its defamatory sense

· P is not limited to just the words spoken—she can use extrinsic facts necessary to make the statement defamatory (called inducement) and the defamatory meaning based on such facts is called an innuendo
· innocent construction rule: the P cannot recover if the statement is incapable of a non-defamatory meaning.

· Colloquium- proof that a statement that makes no direct reference to the P was taken by the audience as referring to P

· If the statement is made about a group that P is a member of, then it has to be small enough where P is identifiable as the one defamed

· Ex. P was granted recovery from a statement claiming that his football team was using drugs, even though there were 60-70 other players on the team

· Where the group or class is a large one, absent circumstances pointing to a particular P as the person defamed, no individual member of the group or class has a cause of action.

2. Remedies

a. Damages

· sometimes, P cannot recover any damages, unless there is proof of special damages

· Special Damages- usually limited to pecuniary losses directly caused by the reaction of others to the defamatory statement (others refuse to do business with P)
· Ex. Loss of credit, loss of a job, loss of clients, etc.
· General Damages- if P has shown special damages, or if P does not have to prove special damages, then P can recover general damages
· This includes the mental anguish and associated  economic losses that are not included under special damages 
· **unless the award shocks the conscience of the court, or is the obvious result of passion or prejudice, reviewing courts are reluctant to overturn verdicts for such damages, whether the P complains that the award was inadequate or the D that it was excessive.

· Punitive Damages: if P can prove that D published the defamatory statement with malice, the P may be entitled to punitive damages (can be actual malice, express malice, or malice in fact)
· Bad faith, ill will, hatred, intent to injure, wanton or reckless disregard to the P’s rights
· Can be shown by proving D knew that the statement was false, or that he did not even try to verify the truth of the statement
b. Retraction

· if D publishes a retraction, this will be taken into account in calculating damages

· some states (ex. CA) limit the P to actual damages, unless a demanded retraction has been published
c. Injunctions

- general rule: injunctions against the publication of defamatory statements are not available, in large part because of the First Amendment to the United States Constitution prohibiting the abridgment of the freedoms of speech and the press.

3. Libel and Slander Distinction

· libel = written, slander = oral

· there can be no recovery for slander absent proof of special damages, whereas no special proof is necessary to recover for libel.

· A film is printed, even if the audience only sees a projection of the film

· Radio, TV, and live broadcasts are more difficult to categorize

· Some courts classify them as libel and some slander

· RS classifies them as libel, whether read from a script or not

a. Slander

· although there cannot be recovery for slander without proof of special damages, there can be recovery for slander per se
· Four Categories of slander per se:
· (1) Statements that the P has committed a crime 
· must be a crime involving moral turpitude (extreme deviation from ordinary standards of honesty, good morals, ethics and shock the moral sense of the community) or imprisonment in state or federal institution 
· ex. Treason, murder, rape, arson, kidnapping, etc.
· (2) Statements that the P has a loathsome disease.
· Only 3: the plague, leprosy, and venereal disease
· (3) Statements damaging to one’s business, trade, or profession.

· A person’s reputation is important in business
· Can recover for statements that P is a bad credit risk or dishonest
· Must relate to the P’s qualifications to conduct his business, or to the way he conducts it
· (4) Statements that a woman is unchaste.

· Men are not protected by this rule
· Courts disagree as to whether accusations of homosexuality are defamation per se
b. Libel (depends on jx)
· libel per quod v. libel per se

· in states that make this distinction, only libel per se is actionable without proof of special damages

· libel per se:

· the statement must be defamatory on its face
· libel per quod:

· when there is a need to look outside the statement for facts which will make it defamatory—then the P must show special damage to recover

· exception: if the statement would have been slander per se if spoken, proof of the special damage is not required

4. Publication
· D must show that the defamatory statement has been communicated by D to a third person (because it is based on hurting reputation)
· D is liable even if it is a mere report of something heard by someone else

· Any third person works, regardless of their relationship with the P

· D is only liable for forseeable publication 

· If it is not foreseeable the statement would fall into the hands of a third person, there is no liability 

· Some courts hold that there is no publication when the communication takes place between people within a business unit who are legitimately concerned with the matter being communicated.

· Disseminators- people who distribute the material are not liable

· Libraries, newspaper distributors

· Internet providers are not considered publishers

5. The Basis of Liability
· strict liability is enforced, regardless of the D’s state of mind

· exception:
· D is not liable if he does not have the intent to publish or is not negligent in publishing
· Ex. if D accuses P of something defamatory and someone overhears him, he is not liable.

6. Defenses
Two Defenses to Defamation: 
· (1) privilege:

· Consent of the P

· By a government official in the performance of governmental duties

· Between husband and wife

· Political broadcast

· Exception:
· D can lose this privilege if the statement is made with actual malice
· (2) truth is an absolute defense to defamation

· But still consider a cause of action for IIED or invasion of privacy
· D has the burden of proving the truth

VII. Invasion of Privacy
Intrusion 

· physical intrusions into hotel room or house of P

· eavesdropping by wiretapping

· peering into windows

· prying into bank accounts

· **must be something that is offensive or objectionable to a reasonable man
· The thing must be something that is entitled to privacy (public streets don’t count)

Public Disclosure of Private Facts

· (1) must be “public”—must be publicity

· publishing something in a newspaper

· posting something in a window on a public street

· does not include:

· communicating facts to an individual or a small group of people

· (2) facts disclosed to the public must be private facts

· Cannot be something that P has left open to the public

· (3) matter must be one which would be offensive and objectionable to a reasonable man of ordinary sensibilities

· Can’t be overly sensitive

False Light in the Public Eye

· publicity falsely attributing some opinion to the P

· unauthorized use of P’s name as a candidate for office

· P’s picture used to illustrate a book which he has no reasonable connection

· Using his name or picture in a public gallery of convicted criminals, when he has not committed a crime

· must be one which would be offensive and objectionable to a reasonable man of ordinary sensibilities

· the interest protected is reputation 

· similar to defamation 

Appropriation

· when one’s name or picture is used to advertise the D’s product, article or to add prestige to a corporation or other business purpose (without P’s consent)

· a name symbolizes identity

· not enough to be used in a novel or comic strip

· not enough to have a photo incidentally used in a newspaper

A. Intrusion

· overlaps with trespassing, and P’s will often allege both
· liability exists only if the D’s conduct was such that he should have realized that it would be offensive to person of ordinary sensibilities.  It is only where the intrusion has gone beyond the limits of decency that liability accrues.  These limits are exceeded where intimate details of the life of one who has never manifested a desire to have publicity are exposed to the public.
· Ex. Hamberger v. Eastman- where D had a wire-tapping device in the P’s bedroom, which were his tenants.  The court found that this would offend a reasonable person
Consent
· even when consent is obtained through fraud—courts often uphold it

· ex. undercover news reporters
Trespass

· trespass does not have to be a physical invasion of the P’s property

· includes: eavesdropping, wiretapping, unwanted telephone calls, excessive surveillance 

· ex. Nader case- where they were following him around
· ex. Shullman v. Group W. Productions, Inc.- where P was in a bad car accident and reporters were in the helicopter, put a microphone on the nurse and later used the footage in a documentary on public television.
· The court found the accident was newsworthy
Public policy:

· The First Amendment does not immunize the press from liability for torts or crimes committed in an effort to gather news, the constitutional protection of the press does not reflect the strong societal interest in effective and complete reporting of events, an interest that may justify an intrusion that would otherwise be considered offensive

· Being in pursuit of a story does not justify an otherwise offensive intrusion; offensiveness  depends as well on the particular method of investigation used.

· Hidden cameras and microphones can cross this line—most courts take them case by case

Newsworthiness
· **newsworthiness is a complete bar to liability of private facts and is evaluated with a high degree of deference to editorial judgment

· Public Policy- the threat of infringement on the liberties of the press from intrusion liability is minor compared with the threat from liability for publication of private facts.
Two Elements of Intrusion:

· (1) intrusion into a private place, conversation or matter

· P must prove that D penetrated some zone of physical or sensory privacy surrounding, or obtained unwanted access to data about the P

· P must have had a reasonable expectation of privacy

· (2) in a manner highly offensive to a reasonable person

· We look to the purpose and the method (the means of investigation that were chosen)

**this is a different cause of action than emotional distress

B. Public Disclosure of Private Facts

Four Elements:

· private facts

· public disclosure

· offensiveness to a reasonable person

· not a matter of legitimate public concern (not newsworthy)

· ex. Diaz v. Oakland Tribune- where the newspaper  (transsexual –male to female) published reports that she had had a sex change, something she had been trying to cover up.  The court found this is highly offensive to a reasonable person.
Newsworthiness
· Elements:

· (1) the social value of the facts published—does it value the public in some way

· (2) depth of the article’s intrusion into public affairs

· (3) extent to which the party voluntarily acceded to a position of public notoriety

· Sometimes people become public figures without wanting to be (criminals)

· At what point do you become a public figure

· The private fact that becomes public is different than damage to reputation

Public Figures:
· public figures do not need the courts, b/c they have a way to respond

· they could call a press conference, etc.

· if you want to enter public life, it goes with the territory

· some courts find “once a public figure, always a public figure”

Victims of Sexual Offenses
· FL law makes it illegal to print, publish or broadcast the names of victims of sexual offenses

· ex. The Florida Star v. B.J.F.- where D published P’s name and personal information in an article about her rape, causing her to receive threatening phone calls and ruin her reputation.

· Public policy:

· Right granted by 1st amendment v. statutes protecting personal privacy

· Based on case-by-case facts

· Court should balance concerns for free press against interests in a civilized and humane society

· Is there a state interest in publishing the name of the victim

· The public’s right to know is then, subject to reasonable limitations, so far as concerns the private facts of its individual members

· Slippery slope- protecting the piece of mind of the victim’s mental state—there is no public interest served in publishing the names, addresses and phone numbers of victims 

· Three main reasons for not allowing this are:

· (1) privacy of sexual offense victims

· (2) the physical safety of such victims who could be targeted for retaliation if their names become known to the rapist

· (3) encouraging victims of such crimes to report these offenses without fear of exposure

· General Rule: once true information is disclosed in public court documents open to public inspection, the press cannot be sanctioned for publishing it

· Ex. Cox case—where they obtained the name from a judicial record after the case had been tried
C. False Light 

RS §652:

· One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of his privacy, if:

· (a) the false light in which the other was place would be highly offensive to a reasonable person, AND

· (b) the actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

· Ex. Godbehere v. Phoenix Newspapers, Inc.- where the former sheriff sued newspaper for libel and false light invasion of privacy b/c D’s newspaper published articles about false illegal police activity (police brutality, staged drug bust, illegal arrests, etc.)
False light invasion of privacy and Intentional Infliction of Emotional Distress
· IIED- must prove that D “exceeded all bounds usually tolerated by decent society…and caused mental distress of a very serious kind…”
· Even though the injury is the same, it does not mean the court should fail to recognize each one individually
· False light invasion of privacy- protects against the conduct of knowingly  or recklessly publishing false information or innuendo that a “reasonable person” would find “highly offensive”
Defamation and False light
· Defamation- compensates damage to reputation or good name caused by the publication of false information
· Publication must be false and bring the defamed person into disrepute, contempt or ridicule, or must impeach P’s honesty, integrity, virtue or reputation 
· Invasion of Privacy (false light)- protects mental and emotional interests
· P may recover even in the absence of reputational damage, as long as the publicity is unreasonably offensive and attributes false characteristics 
· Publication must involve “a major misrepresentation of the P’s character, history, activities or beliefs,” not merely minor or unimportant inaccuracies.”
· A public official in a false light action must always show that D published with knowledge
· *main difference: truth
· To be defamatory the publication must be false, and truth is a defense

· A false light cause of action may arise:
· When something untrue has been published about an individual, or 
· When the publication of true information creates a false implication of an individual.
· Ex. photographs for Playboy, then sent to Hustler 
D. Appropriation

Elements:

· (1) unauthorized use by D of P’s name or likeness for a commercial purpose

· (2) causation 

· * this DOES NOT have to be offensive to a reasonable person

Celebrities:
· The right of publicity has extended to celebrities and their identities

· Famous people have an exclusive right to benefit and profit from the commercial use of their name and personality 

· A celebrity’s legal right of publicity is invaded whenever his identity is intentionally appropriated for commercial purposes 
· Ex. Johnny Carson case- where P sued so the toilet company would not use “Here’s Johnny” in their slogan.  Here the court said D was not using P’s name or likeness.

Public Policy Behind the Right of Publicity:
· (1) the right of publicity defends the economic interests of celebrities, allowing those whose achievements have given their identities a monetary value, to profit from their fame

· (2) the right of publicity fosters creative works by providing the financial incentive for people to spend the time and resources necessary to produce them
· (3) serves both societal and individual interests by preventing what our legal tradition regards as wrongful conduct (unjust enrichment and deceptive trade practices)
