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Commercial Real Estate Transfers

I. Land Sale Contracts – all land sales begin with a Land Sale Contract (LSK) aka Purchase and Sale Agreement (PSA).  It is a contract + special bilateral executory contract.  
a. Extraordinary in at least 4 ways:

i. Special statute of frauds – writing + minimum terms

ii. Remedy presumed – specific performance

iii. Promises marketable title – impliedly or expressly

iv. Immediate legal consequences – equitable conversion

b. Minimum LSK terms:

i. Description of property

ii. Signature of party to be bound

iii. Price and time of performance not required under ULTA but usually should be included

c. Marketable title – seller has full rights to convey the land.  

i. A problem that could subject the prospective owner to getting sued will make the title unmarketable.

ii. Strategies for clearing title (seller’s obligation):

1. Quiet title action

2. Purchase outstanding interest

d. Hierarchy of forms of title:

i. A good clear record – as good as you can get

ii. Marketable title – just good enough

iii. Insurable title – often not a marketable title

e. Merger – after deed is delivered, seller has no continuing liabilities.  Seller’s promises in LSK satisfied.  

f. Buyer protection measures:

i. Required disclosures – often statutory

ii. Warranties of quality – especially on the part of residential building contractors

g. Closing – performance of the land sale contract.  

i. Deed to the property is delivered in exchange for the purchase price.  

ii. Almost all real estate deals closed through escrow.  

iii. Closing satisfies the LSK – it is performance of the LSK.  Once the closing has occurred, the LSK disappears and all promises that were in it are deemed to be satisfied.

1. Some seller liabilities will withstand closing:

a. Collateral obligations – promises like putting on a new roof

b. Disclosure obligations – if seller doesn’t disclose something liability can be extended past the closing.

c. Warranty of fitness – applies to builder/contractor types and is limited in its application

d. Title warranties in the deed – these substitute for the marketable title promises that are implicit in all LSKs.

II. Conveyancing and Deeds – while the LSK is about the price, the deed is not.  
a. Deed transfers the title – the contents of the deed are a memorial of that transfer.

b. Three type of deeds:

i. General warranty deed – warrants title against all defects by anybody

ii. Special warranty deed – warrants against the grantor’s own acts

iii. Quitclaim deed – contains no warranties of any kind

c. Types of deeds usually classified by nature and extent of title warranties.

d. Present title warranties:

i. Representations about the land title

ii. Covenant of seisin (I own and am in possession)

iii. Covenant of right to convey (I have power to convey title)

iv. Covenant against encumbrances (I have not encumbered the land title with other types of interests less than fee – leases, security interests, servitudes, etc.)

e. Future title warranties (promises about no interference in the future):

i. Covenant of warranty – will defend against superior title claims

ii. Covenant of quiet enjoyment – no disturbance of possession by paramount title

iii. Covenant for further assurance – will execute documents to assure title

f. Patent Transfers – very simple and based on a nationwide federal registration system.  2 kinds of transfers:

i. Assignment – transfers all ownership of the patent

ii. License – gives particular rights of usage (much smaller right than assignment)

g. Estoppel by deed – occurs when someone sells land that they don’t really own.  If he buys a title that he already sold, it goes to the original purchaser.  The title “flashes out.”

h. Title – not the same as deed but very similar.  Title is the conglomeration  of documents showing that the person has ownership.  Deed is just one of these documents.

i. Delivery of Deeds

i. Doctrine of relation back

1. When the grantor of a deed irrevocably delivers the deed into escrow, that is constructive delivery to the grantee.
2. Therefore, the date of the transfer of title is counted as the date of the grantor’s irrevocable delivery into escrow. (Not the date the escrow closes, when the grantee receives the deed.)

3. Doctrine of relation back only applies if the deed is taken by the grantee.

ii. Bad deeds

1. Forged and stolen undelivered deeds are VOID.  (No BFPs of stolen deeds.)

2. Deeds procured by fraud, but actually delivered, are VOIDABLE, not void.

3. A defrauded grantor must act in time to cancel a fraudulently procured deed.  (Otherwise BFP rules apply.)

j. Categories of land transfers:

i. Commercial – for consideration

ii. Donative – without consideration

1. Gifts (inter vivos)

2. Wills (testamentary)

3. Transfers by operation of law – transfers that have neither consideration nor donative intent.  Often occur without any writing or deed at all.  This could include eminent domain and adverse possession.

III. Financing Real Estate

a. Security Interests in Land

i. Types:

1. Mortgages – bilateral (mortgagor = borrower, mortgagee = lender)

2. Deeds of trust – trilateral (there is a borrower, lender, and trustee of deed of trust)
3. Installment land contracts

ii. Affect land titles as:

1. Encumbrances

2. Detract from marketability clouds on title

iii. Are a valuable form of property in themselves

iv. Encumbrance on land title

v. Contingent interest

vi. Back-up obligation (land satisfies debt if debt is not paid)

b. Security interests:

i. Note – promise to repay the indebtedness (loan)

ii. Security agreement/mortgage – the land will be accountable for the debt and will make good on what I borrowed if I can’t pay.  Encumbrance on land title under which title to land will be transferred, if not is not repaid as promised.

c. Assumption of the mortgage v. subject to security interest – what is the difference?

i. Assumption of the mortgage – you are accountable for having the land taken away if the mortgage is not paid, but you also agree to pay back the money.  Bank can foreclose on your security interest if the money is not paid.

ii. Subject to security interest – 

d. Foreclosure – process

i. Borrower defaults on note or security agreement

ii. Creditor serves notices on default

iii. Equitable right of redemption – a right to clean up your act and pay the money that was due.  The borrower can make good on the transaction all the way up to the foreclosure sale.

iv. Foreclosure sale – forecloses the equitable right of redemption.  Ends the otherwise endless right for the borrower to come up with the money.

v. Statutory right of redemption – some states have this – says even after foreclosure sale, the defaulting mortgagor can come up with the money and buy the land back from the purchaser.

vi. Foreclosure will satisfy all or part of the debt.

Title

I. Recorded Land Titles

a. Title assurance – certainty about ownership (6 tools):

i. Marketable promises in LSK

ii. Title searches (recording act priorities)

iii. Warranties of title in deeds

iv. Title insurance

v. Title registration
vi. Site visit

b. Land descriptions

i. Government surveys – sections and quarter sections (township/range)

ii. Metes and bounds

iii. Tract indexes – lots, parcels

c. Transfers of land ownership (title transfers)

i. Execution of deed – usually date on deed near signature

ii. Delivery of deed – close in time but some time after execution

iii. Recording of deed

d. Title searching

i. Who cares about title searching?

1. Prospective grantee (buyer) – seeking to avoid accepting unmarketable title

2. Grantee (new owner) – defending title already accepted

ii. Look in local/county land records

1. Maybe separate probate records

2. Records of liens and lis pendens

iii. Grantee-grantor index (most important)

1. Start with grantee, then do grantor.

2. Maybe plat or tract index or title company “title plant”

iv. Grantee index – go backward in time

v. Grantor index – go forward in time

e. Bona fide purchaser – a grantee for consideration, who can receive good title, without encumbrances, from a grantor who had NO title, or title subject to encumbrance
i. Purchaser for consideration ($$)

ii. No actual notice of earlier competing claim

iii. No constructive notice of earlier competing claim (e.g. from land records) – constructive notice = you should have known

f. Land titles

g. Recording acts

i. Notice

ii. Purpose is to sort out who has best claims

iii. Temporal priority – earlier is better

iv. If the recording statute doesn’t cover your situation, you go back to the first in time rule.  There are some exceptions where later is better – like in the case of adverse possession.  A later comer is better if he meets the requirements for AP.

v. BFP is always a later comer – this is also protected in terms of an exception to the rule of first being better.
vi. Types of recording acts:

1. Race statute – to qualify as a bfp, you have to get your deed on record first.

2. Notice statute – you have to just be bfp – you don’t know about the transaction and you are the last purchaser.

3. Race-notice statute (CA)– get it on the record first AND don’t have any constructive or actual notice.

h. Chains of title – inform prospective purchasers about potentially competing claims (whether title is marketable) ad limits what prospective purchasers and title searchers have to worry about if they do accept the deed at closing.
i. Follows the movement of best owner to best owner to best owner, moving forward in time.  

ii. Tracking how long a person had the title, when they gave it up, etc.

iii. Most chains of title are made up of land records

iv. Chain of conclusions of relatively best title

i. Critical dates for purpose of record notice:

i. Recording date

ii. Date deed delivered (title transfers between grantor and grantee)

iii. Execution of deed (usually date on deed near signature)

II. Land Title Assurance – certainty about ownership.  You want to be as certain as you can be about the validity of your title, but you can never be 100% certain.  
a. Who cares about title assurance?

i. Purchaser of real property – he doesn’t want to take something that is not good.  

ii. Seller of real property – LSK obligates seller to deliver marketable title at closing.

iii. Lender/Mortgagee – Land title is security for loan, so it must be foreclosable.

iv. Owner of real property – avoid loss of ownership to holder of better title or encumbrance (mortgage or servitude), avoid loss of ownership to BFP

b. Marketable Title Acts

c. Registered Land Titles – in most states, a thing of the past, but it might happen again in the future.
i. To make the title system better we would want to have something like a title registration system.  It would be all online and on all computers.

d. Title Insurance – limited financial protection against knowable risk.  This insures what you would have found if you did a title search.  

i. Exclusions – types of risks not covered:  all governmental regulations and environmental regulations.

ii. Exceptions – recorded interest:  named problems, encumbrances, competing claims, etc that the title insurance company found on the records.  These are often utility easements, etc.

iii. Contact of indemnity – if you lose they will pay or if you are challenged they will defend

iv. Two kinds of insurance:

1. Owners policy

2. Mortgagee/lender policy

Land Use Law – Nuisance, Servitudes (Easements and licenses) and Regulations – all 3 operate simultaneously and independently to control land use.  
I. Nuisance Law – resolves conflicts between neighboring land uses.
a. You have a basic right not to be nuisanced upon.

b. As a landowner, you have a duty to not use your land in a way that will nuisance someone else.

c. Nuisance law’s golden rule:   “One must so use his own rights as not to infringe upon the rights of another.”

d. Public nuisance – usually results in abatement, fines

e. Private nuisance – usually tort damages, injunction

f. Mixed nuisance – partially public and private

g. Nuisance analysis:

i. Common law “threshold test” – key initial element is showing substantial harm to P caused by interference with P’s land use.  No use harm, no nuisance.

ii. R2d Torts analysis of nuisance liability – Balance gravity of impact on P’s use rights with utility of D’s continued activity.  Factors:

1. P’s harm – extent and character of harm, social value of P’s use, suitability of P’s use to locality, P’s ability to avoid harm at little cost

2. D’s utility – social value of D’s use, suitability of D’s use to locality, D’s ability to prevent the harm

iii. Alternative R2d Torts analysis – alternative measure of unreasonableness of D’s conduct.  

1. Nuisance liability if:  P’s harm is severe and the financial burden on D of compensating for this and similar harm to others would not make the continuation of D’s use infeasible.

h. Nuisance remedies:

i. Damages

ii. Injunction (abatement) – permanent remedy to nuisance.  Courts usually will not award permanent damages.

iii. Self help

II. Servitudes (Private Arrangements) – non-possessory interests in land regarding land use.  You can actually own a use of land.  

a. Appurtenance – the benefit of a servitude runs with the piece of land

b. Encumbrance – there is a small nick out of your land title that is a right of use that belongs to somebody else and you can’t keep that person off your land.

c. 2 types of servitudes

i. Land Use Rights – property feel
1. Easements
a. Benefit or burden land title as appurtenances or encumbrances.

b. Dominant – servient estate

c. Always involves a servient estate (but not always a dominant estate.)

d. In gross easement – not attached to land, but attached to person or entity.

e. Types of easements:

i. Appurtenant – presumed if there is an eligible dominant estate.

ii. In gross – benefits not land but a legal person.

iii. Positive (affirmative) – make use of servient estate – most easements are positive

iv. Negative – restrain use of servient estate (most common is right to not have someone build a house that blocks your view of the Bay.)

f. Unwritten easements – nothing written but you can usually find them by going and looking at what’s going on on the land.

i. Easements by estoppel

ii. Implied easements

1. implied from prior use

2. implied from necessity – ends when the necessity ends

iii. Prescriptive easements

iv. Public trust rights

1. Beach ownership

a. State sovereignty – out 3 miles from mean high water line

b. State sovereignty – foreshore (between high and low water lines – wet sand)

g. Scope and transfer of easements

i. Scope = particularities of uses that are involved in the use rights.

ii. Scope of positive easements appurtenant – time/duration of use, types of use, intensities of use, location of use, size of use area, property benefited

iii. Scope of negative easements appurtenant – extent of non-use of the servient estate

iv. Scope of easements in gross:

1. Personal easements in gross

2. Use only by the named easement holder

3. No transfer, no division, last only as long as the person’s lifetime

v. Commercial easements in gross

1. Not necessary to have an interest in personal property located on servient estate (license coupled with an interest)

2. Usually transferable and divisible, but limited by “one stock” rule

h. Misuse of easements – exceeding the scope of an easement results in misuse and/or trespass liability

i. Misuse used to mean automatic forfeiture – but modern courts hate forfeitures

ii. Today courts provide for trespass liability – damages caused by misuse.

i. Easement duration – Basic rule:  Easements (and profits) last indefinitely unless limited

j. Terminating easements
i. Self-limitations (easement’s own terms)

1. Limited duration

2. Limited purpose

ii. Formal recorded actions by owner of easement (recordable in land title records) – the owner of the easement has control over whether the easement continues or not.   You can find these in the land records.  You would look for either:

1. Merger or

2. Release – the owner of a dominant estate can deed back the right of way to the servient estate owner.

iii. Informal, unwritten, unrecorded actions

1. Abandonment – more than simply nonuse is required.  Also requires intent to end the easement.  Usually an overt action is needed to show this intent.

2. Prescription – the servient estate owner prescripts back the right of way.  They block the right of way and make it impossible to use the easement.

iv. Destruction of the servient estate – if there is an easement for the stairs but the entire building burns down, there is no longer an easement.

v. Misuse and statutory standards – this is a very potent threat if you exceeded the scope of the easement.  Misuse is not a likely way to terminate an easement, but statutory standards are.

1. Under Cal Civ Code section 811, limited means of extinguishment:

a. Merger

b. Destruction of servient estate

c. Incompatible act (similar to prescription)

d. Disuse of prescriptive easement

k. Negative Easements

i. Abstract easements

ii. Something that is NOT going on on the servient estate.

iii. English common law categories – windows (light), air flow, support, water flow

iv. No “novel easements”

v. No prescription of negative easements

2. Profits

3. Licenses

a. Usually come about because someone doesn’t have a signed writing.  If A gives B permission to cross her backyard and it’s not written down, B has a license.

b. Not true servitudes, because they neither benefit nor burden land title – more like a deal between landowners.  

c. Often oral permission and it is revocable.

ii. Land Use Promises – contractual feel

1. Real covenant

2. Equitable servitude – run with the land as obligations and agreements.  Run with the land by virtue of notice.  

d. Sorting Servitudes

i. Use right

1. Start by saying “do I have a use right or not?”

2. Easement

a. Appurtenant or in gross

b. Positive or negative – most will be positive

3. Profit – does the owner take something away from the servient estate?

a. Appurtenant or in gross

4. License – nothing in writing, and nothing taken away, so you default into a license

a. Small use rights

b. Revocable

e. Language of covenants

i. Instead of “servient estate” – “burdened land”

ii. Instead of “dominant estate” – “benefited land’

iii. If the burden or benefit is in gross, be alert for problems (most will be appurtenant.)

f. Traditional strict criteria for succession

i. Mutual intent

ii. Touch and concern

iii. Privity – privity – privity:  Notion of a relationship between the parties. 

1. Horizontal privity

2. Vertical privity

g. Modern approach – intention rules provided there is notice.

h. Enforcement of Real Covenants (Scope of land use agreements)

i. Created? – evaluate at the time created and again at the time of enforcement.
ii. Scope? – specific nature of rights/agreements/obligations (interpretation of an agreement)

iii. Terminated? – ended, expired, or no longer enforceable

i. Scope of covenants

i. Covenant scope can be illegal

ii. Reasons for narrowing scope:

1. Against public policy favoring transferability of land

2. Against public policy favoring free market competition 

3. Against public and constitutional policies outlawing discrimination.

j. Common reasons why covenants might not be enforced:

i. Enforcing party does not hold the benefit

ii. Not validly created (e.g. not in writing, lack of horizontal privity if a real covenant, failure to touch and concern)

iii. Substantive problems (unreasonable, inappropriate to attach to land title or against public policy – touch and concern)

iv. Enforcement would be unconstitutional state action

k. Termination of real covenants:

i. Self-limitations (time, limits, purpose)

ii. Waiver by all benefit holders – requires 100% consent by all holders

iii. Doctrine of Changed Circumstances 
1. Looking for something more than years passing.

2. Changed circs are very iffy and hard to predict

3. No longer any pattern of use agreements that makes the contractual system make sense.

4. An equity doctrine, raised in an injunction action – calls courts to use its powers of equity.

5. Applies only to covenants and sometimes equitable servitudes.  Does not apply to easements and defeasible fees.

6. Almost always brought in the context of someone who is bringing a waiver as an argument why the covenant is not enforceable.

7. Results in unenforceability – remedy is withheld.  

iv. Statutory limits

1. On duration (most are 30 years)

2. On remedy (damages not injunction)

3. Marketable title acts

v. Bankruptcy?  Because covenants are contractual rights, they are subject to being released in bankruptcy.

l. Common Interest Communities (Community Associations)

i. Ownership pattern:   Separately owned unit + reciprocal use rights or use agreements.  

ii. Types of common interest communities:

1. Subdivision – almost always lots with single houses on them; almost always residential

2. Condominium – not individual lots; no lot lines; you own the interior of the building

3. Cooperative – you don’t own any real estate, you own stock in a corporation.  You have only possessory rights to you particular apt.  

III. Public Land Use Regulation (e.g. zoning) – purpose of govt land use regulation is to foster stability and compatibility of land uses – control undesirable changes in land uses and prevent conflicting land uses.
a. Legitimacy of govt land use regulation
i. Must be reasonable
ii. Must serve the general welfare (public interest of the whole community)
iii. Must not violate constitutional guarantees
b. Police Power – inherent in state sovereignty.  Delegated to local governments.  Exercised by the planners and legislative parties of the municipalities.
c. Zoning

i. Zoning ordinances – usually a combination of both map and text.

ii. Euclidian zoning is:

1. Comprehensive – whole municipality is sorted out and mapped out and each area is assigned a particular use and site development standard.

2. Proactive (future-oriented) – zoning regs usually only regulate future growth and development.

3. Uniform – within a given zone, all the uses are supposed to be in uniform.

4. Cumulative – if you are in one of the less restrictive zones, you can have any of the uses of all of the zones below it.

iii. Zoning changes - when the municipality changes or when the general welfare changes
1. Variance (administrative changes) – requests that terms of the zoning ordinance be changed for them.  You need to allege that the variation you are seeking is not your fault.  There is a unique hardship that is not accounted for in the zoning ordinance.

a. Proposed land use not in compliance with zoning standards may be treated as lawful if:  

i. Unique hardship

ii. Not self-imposed

iii. Allowing variance not detrimental to the general welfare.

2. Special exception (administrative) – that you can build on your lot something that isn’t allowed by the ordinance
a. Use not permitted as of right, but contemplated by zoning ordinance under some circumstances.

b. Requires discretionary review by local zoning agency.

c. Must meet specified criteria designed to minimize conflicts with nearby uses and users.

3. Rezoning (legislative) – legislative change in zoning map or text
a. Downsizing – reactive or preemptive, restricting to less intensive use

b. Upsizing – permitting more intensive use

c. Spotzoning

Takings

I. Eminent Domain and Inverse Condemnation 

a. Eminent domain power to take (condemn)

i. Private property – takes private property and transfers it to the government

ii. Taken

iii. Public use – the property is put to public use

iv. Just compensation

b. Inverse condemnation – implicit, indirect condemnation

i. Oops…government has not yet paid

ii. Action by property owner for just compensation, after govt has taken private property

iii. Loretto case is most famous (cable on roof)

II. Regulatory Taking of Real Property

a. Assessing the reasonableness of govt land use regulation

i. ENDS – public purpose

ii. MEANS – type of regulation and how well it serves the public purpose.  Does the reg fit the public purpose claimed?

iii. IMPACT – consequences for the regulated property owner.

b. Types of limitations on land use regulations
i. Internal limitations

1. Constraints in the Enabling Act

2. Public interest justification – general welfare

3. Appropriate procedure

ii. External limitations

1. Statutory limitations (e.g., anti-discrimination laws, fair housing)

2. Constitutional limitations – there are several different kinds of these:

a. First amendment rights to freedom of expression, association, religion

b. Equal protection – race discrim by govt regulators

c. Takings – right not to be deprived of property without just compensation or without due process of law

iii. Penn Central reasonableness balancing factors:

1. Economic impact on claimant

2. Extent regulation interferes with reasonable/distinct investment backed expectations

3. Character and extent of government action

iv. Categorical per se takings:

1. Permanent physical occupation (ALWAYS a taking)

2. Denial of all economically beneficial use unless nonuse is justified under background principles of state property law (common nuisance and land title limitations) (NEVER a taking)

3. If not in one of these categories you end up with Penn Central balancing, above.

III. Regulatory Taking of Intellectual Property (Trade Secrets)

