PROPERTY OUTLINE

I. Concurrent Estates

a. Types

i. Tenancy in Common

1. Separate but undivided interests (each has right to possess the whole)
2. Descendible and conveyable

3. No survivorship rights

4. Presumed in USA unless expressly otherwise

ii. Joint Tenancy

1. Right of survivorship

a. If one joint tenant dies, his interest is extinguished, though nothing passes to the survivor – the estate simply continues

i. Simultaneous death = tenancy in common

b. Avoidance of probate

2. Requirement of Four Unities

a. Time – interests acquired or vested at same time
b. Title – acquired by same instrument or joint AP

c. Interest – Equal undivided shares (duration)
i. Increasingly ignored by courts

d. Possession – Each has right to possess whole
iii. Tenancy By the Entirety

1. Right of Survivorship

2. Requirement of Four Unities plus Marriage

a. Couple considered one person at common law, thus no unilateral severance 

i. Severance via conveyance by husband and wife together

ii. Severance via divorce, becomes tenancy in common

b. Severance

i. Conveyance of interest by one party 

1. Severs the unities of time and title
2. Joint tenancy becomes a tenancy in common

a. obtaining a mortgage (or lease)
i. Some jx consider it a conveyance (Title Theory)

ii. Other jx consider it a lien (Lien Theory)

ii. Conveyance to one’s self

1. Some jx require a “strawman” to sever

2. Other jx (Calif.) allow severance via conveyance to one’s self - Riddle v. Harmon
a. California Statutes – written and recorded instrument evidencing intent to sever
iii. If more than two Joint Tenants, the conveyance of one’s interest does not destroy the joint tenancy between the remaining parties

1. If A, B & C are JT and A conveys his interest to D

a. B & C are still joint tenants (2/3) and they are tenants in common with D (1/3) 

i. Result is a “hybrid” relationship

c. Relations Among Concurrent Owners
i. Partition – End the cotenant relationship
1. In Kind

a. Preferred (in theory) based on 

i. Feasibility of physical division; and

ii. Best interests af all parties

b. Garbage business permitted to remain because ∆ would have lost home and livelihood - Delfino v. Vealencis

2. By Sale

a. Preferred (in actuality) because seems the fairest method of resolution

i. Uncertainties of valuing land when physically partitioned

ii. Sharing the Benefits and Burdens

1. Allocations 
a. Income – must be shared proportionately with other owners

i. Actual receipts rather than fair market value

ii. Accounting action to force payments

b. Expenses – Right to contribution proportionally for

i. Mortgage, taxes, and insurance (if required by mortgagor)  
1. necessary repairs not always covered unless agreement (question as to what is necessary)
ii. Contribution action to force payments

1. Unless value of use exceeds payments made
iii. Offset liability

c. Improvements – No right to contribution

i. Though increased value may return to improving owner upon sale

2. Ouster

a. No rent liability of one co-tenant to the other unless the occupying co-tenant refuses a demand by the non-occupying co-tenant to be allowed into the use and enjoyment of the land -  Spiller v. Mackereth
b. California Statute – requires written demand for concurrent possession

d. Marital Interests

i. During Marriage – fiction that husband and wife are one
1. Complexity in situation requiring forfeiture against one spouse but innocent protection of the other - 1500 Lincoln Ave.

a. Government has title to property and innocent spouse has a life estate

i. Unless guilty spouse dies first, then his interest is extinguished

ii. Community Property

1. Compared – no survivorship, not joint or tenancy in common, no unilateral conveyance
2. Management – fiduciary duty (good faith for benefit of community)

a. conveyance to third party only as an undivided whole
b. bona fide purchaser from managing spouse protected

c. Spouses can transmute community property into separate property and vice versa

3. Domestic Partners – common law marriage abolished, use of contract law to determine property division
Conveyance Timeline:
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II. Conveyancing

a. Introduction to buying and selling real estate

i. Residential Listing Agreement (RLA)
1. Exclusive authorization and right to sell for listing period, with commission for (prospective) buyer regardless of who procures the actual buyer, or if property withdrawn, if within listing period
a. Other Types:

i. Exclusive Agency – if seller procures buyer, than no commission

ii. Open Listing – free for all (usually for commercial property)

b. Commission entitlement

i. None -  if broker cannot get an offer at or above the price and terms in the listing agreement (unless acceptable to seller)
ii. Yes - if offer made before expiry of listing period or if within 3 days of expiry if broker had given seller written notice of prospective buyers

1. Or if buyer had entered property during the listing period and written notice

iii. Maybe – if buyer backs out and Seller recovers damages from buyer

c. Multiple Listing Service (MLS) – amount specified in agreement or decided by broker

i. Broker can cooperate in any manner

ii. Separate contract as between broker and mls 

d. Liability
i. Seller indemnifies, defends and holds harmless the broker for incorrect information or for material facts that the seller knows but fails to disclose

2. Seller sets price

3. Duties

a. Broker to exercise reasonable effort and due diligence 

b. Seller to consider offer presented in good faith

ii. Agency Relationships (RLA)
1. Dual Agency

a. Duty of broker:

i. not to disclose lowest willing price of seller

ii. not to disclose highest willing price of buyer

iii. to disclose to both parties known facts materially affecting value or desirability 

iii. Disclosure regarding agency relationships

1. Must present disclosure form to anyone where there is more than a casual relationship (Cal. Civ. Code §1102.1)
2. Seller’s agent

a. To seller

i. Fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with seller

b. To buyer and seller

i. Diligent exercise of reasonable skill and care in performance of duties (§2079.2)
ii. Duty of honest & fair dealing and good faith

iii. Duty to disclose all facts known that materially affect the value or desirability of the property (if not known to parties or within the diligent attention and observation of the parties) (§2079)
1. Includes potential buyers

3. Buyer’s agent

a. To buyer

i. Fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with seller

b. To buyer and Seller

i. Diligent exercise of reasonable skill and care in performance of duties

ii. Duty of honest & fair dealing and good faith

iii. Duty to disclose all facts known that materially affect the value or desirability of the property (if not known to parties or within the diligent attention and observation of the parties)

4. Dual Agent

a. Can only have dual agency with consent of both parties

i. Includes when agents are in separate offices of the same overarching broker/firm

b. To both seller and buyer

i. Fiduciary duty of utmost care, integrity, honesty, and loyalty in dealings with both seller and buyer

ii. Other duties as stated above

1. reasonable skill, fair dealing, and disclosure

b. Contract of Sale

i. Statute of Frauds

1. Requires that the K be in writing and signed by the party to be charged if K is for the sale of real property or if listing agreement will exceed one year

a. Requirements include: names of parties, intent to transact, describe property, state price, and any other material terms
i. If fails to meet elements then contract is unenforceable but not void
b. Must be signed by the party to be charged
c. Exceptions (apply only to specific performance actions, not where damages are sought)
i. Partial performance – demonstrates that there was a K

1. Elements:

a. Take possession of property,

b. Pay price (whole or part), &

c. Make improvements 

ii. Equitable estoppel – where party was induced to change his position in justifiable reliance

1. A K for the sale of land may be specifically enforced notwithstanding the failure to comply with the Statute of Frauds if it is established that the party seeking enforcement, in reasonable reliance on the K, has so changed his position that injustice can be avoided only by specific enforcement - Hickey v. Green

a. Seller backed out with knowledge that buyer had relied

2. Examples

a. Title transfer requires a deed/separate written instrument.  Thus merely handing a prior deed to a new owner does not actually convey the property

i. Recording is not required for valid transfer

1. It does put the world on notice that owner has a property interest

b. Defective deed if altered (ie whiteout) and no change has been made
3. California Residential Purchase Agreement (and joint Escrow instructions)

a. Initial deposit submitted with offer

b. Obtaining financing as a contingency of K unless otherwise agreed

i. If not a contingency, then no loan means breach

ii. Contingency carries duty of good faith and fair dealing

c. Inspections and disclosures specified

i. Buyer right to cancel regarding specific disclosures
d. Buyer’s right to inspect and subsequent right to cancel or request repairs

e. Title taken subject to encumbrances and title insurance required

f. Sale of buyer’s property not contingent

g. Cancellation by Seller

i. Seller’s right to cancel if contingency not removed or if funds not delivered

ii. Seller disapproves of buyer’s verification of down payment and closing costs

1. must have notice to buyer to perform

h. Buyer may make final inspection, but not as a contingency

i. Dispute resolution – mediation then arbitration

4. Buyer’s Inspection Advisory

a. Not a K, just puts buyer on notice
i. Buyer rights and duties

1. Duty to protect self

2. Right to inspections, request repairs and cancel

ii. Seller rights and duties

1. Duty to disclose and make property available for inspection

a. Duty to disclose what seller knows or should have known

2. Not obligation to repair

iii. Broker obligations

1. Brokers are not experts and don’t guarantee experts’ performance

2. Duty to conduct diligent visual inspection

iv. Advisement to inspect

1. General condition, square footage, age, boundaries, termites, soil, roof, environmental hazards, zoning, safety 

ii. Marketable Title  

1. Title not subject to reasonable doubt as to create apprehension of its validity
a. Marketable title as an implied condition of sale unless otherwise stated in the K
i. Thus if not marketable, buyer may rescind

ii. Though seller usually has until close of escrow to cure defect

iii. Honors a buyer’s good faith expectation

b. K requires taking subject to all restrictions = unmarketable title

i. BUT, buyer can enter K and bargain for something less than a marketable title

1. Insurable title is less than marketable title

2. Title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation -  Lohmeyer v. Bower
a. Zoning restriction = unmarketable only if violation (public record/municipal code)
b. Private restriction = unmarketable regardless (recorded)
3. Lien/Judgment as an encumbrance

a. Encumbrance is a right or interest in land that reduces the value or restricts the use of the land

b. Give escrow instructions to clear title

4. A title resting on adverse possession is marketable once that title is established – Conklin v. Davi
a. Seller option to:

i. Quiet title (thus marketability implied); OR

ii. Hope to convince buyer (or court) of marketability

5. Jurisdictional Splits
a. Visible encumbrances
i. Majority – No availment when making offer, thus still breach of marketable title

ii. Minority – Obvious = availment because buyer is making an offer for what is seen (thus there is not breach of marketable title)
b. Landlocked parcel

i. Title marketable because landlocked nature only goes to market value, not marketability

1. And buyer entered K with knowledge of lack of access

iii. Risk of Loss

1. Theory of Equitable Conversion

a. Buyer treated as owner of property (in equity) as soon as K signed

i. Seller treated as owner of purchase price (in equity) and holds legal title as trustee for the buyer

1. If earthquake damage occurs and seller receives insurance benefits, the seller hold the insurance proceeds for the buyer (equitable remedy) 
a. Pursuant to Sales K, house must be in same physical condition as is was on the date of acceptance 

ii. Potentially an unfair theory

1. inconsistence with expectations of the ordinary buyer; and seller better situated to protect the property
2. Other Jx place risk of loss on seller until legal title conveyed (if substantial interest has been harmed)
3. California places the risk of loss on the party in possession (Uniform Vendor and Purchaser Risk Act) 

4. Best to include clause in K to avoid litigation

iv. Duty to Disclose Defects
1. Seller’s Duty – disclose material facts that affect the value or desirability of the property (objective standard)

a. Haunted house case – equitable exception to the theory of caveat emptor

i. Where a condition materially impairs the value of the K and is particularly within the knowledge of the seller and unlikely to be discovered by a prudent purchaser exercising due care, nondisclosure constitutes a basis for rescission – Stambovsky v. Ackley
b. Where the seller knows facts that materially affect the value of the property which are not readily observable and are not known to the buyer (such as a latent leak in roof), the seller is under a duty to disclose -  Johnson v. Davis
i. Importance of good faith and fair dealing

1. liability for nonfeasance (changing times)

2. Of course, liability for active concealment (misfeasance)

ii. Restriction of caveat emptor theory 

c. Would have to disclose noisy neighbors

i. Factors to consider include:

1. proximity of the condition

2. magnitude of the risk

3. gravity of threatened harm

d. “As is” clause does not eliminate duty to disclose

2. Broker’s Duty to disclose is higher than the seller’s duty to disclose – Real Estate Transfer Disclosure Statement
a. Make visual inspection and disclose material facts that affect the value or desirability; and 

b. exercise a reasonable standard of care (reasonably prudent licensee)

i. Need not inspect inaccessible areas
c. Agent must disclose status (ie dual agent)

d. Deaths need to be disclosed if within three years, but not earlier (unless inquiry made)

i. Exception – no need to disclose death by HIV/AIDS, even if inquiry (though may not misrepresent)
3. Merger – contract merges into the deed once all obligations have been met
a. Theory fallen out of favor and contains many exceptions

v. Implied Warranty of Quality    
1. Suits on warranty can arise only after closing has taken place and the buyer has accepted the deed

2. Privity of K not necessary for a subsequent purchaser to sue a contractor under an implied warranty theory for latent defects which manifest themselves within a reasonable time after purchase and which cause economic harm – Lempke v. Dagenais
a. Purpose to protect innocent buyers in a mobile society where latent defects take time to appear

i. Action must be brought within a reasonable time

c. The Deed

i. Preliminary Report

1. Provided in response to an application for title insurance policy

a. Buyer to review with broker and use the “exceptions” list to raise further questions (regarding CC&Rs and easements, etc.)

ii. Covenants/Warranties of Title

1. General Warranty Deed – warrants title against all defects in title, whether they arose before or after the grantor took title

a. Six express warranties/covenants

i. Present covenants – breach occurs at delivery of deed (Statute of Limitations runs at time of delivery)
1. Covenant of seisin

a. Grantor warrants that he owns the estate conveyed

2. Covenant of right to convey

3. Covenant against encumbrances
a. Frimberger v. Anzellotti - Concept of encumbrances cannot be expanded to include latent conditions on the property that are in violation of statutes or government regulations

b. Obvious/patent encumbrances – courts split
i. General rule that covenant against encumbrances breached if value diminished, regardless of knowledge 

c. Invisible encumbrances such as mortgage do breach
d. Private restrictions/CC&Rs violate the covenant against encumbrances

i. Grantee can sue for damages unless the CC&Rs were excepted in the deed

ii. Future covenants – breach occurs at time of eviction/when covenant is broken 
1. Covenant of general warranty

a. Grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss due to assertion of superior title

2. Covenant of quiet enjoyment

a. Grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property

b. Brown v. Lober – action must be ripe before eviction has occurred

3. Covenant of further assurances

a. Warrant to execute any other documents required to perfect title

b. Subsequent Grantees

i. Future covenants run with the land

ii. Present covenant can never be broken if it’s not breached when the deed is delivered
1. If deed breached upon delivery, the grantee no longer has a covenant but does have a cause of action for the breach
a. Common law – cause of action not assignable (still law in most states)

b. Trend – implied assignability of the cause of action (choses in action)
i. Thus subsequent grantee can sue the original grantor
iii. Small trend – treat all covenants as future, thus all may run with the land

1. Cov. against encumbrances as the “swing” covenant where mortgage encumbers but subsequent purchaser pays it in order to avoid eviction

a. Still constructive eviction

i. Thus sue on cov against encum and cov of quiet enjoyment

c. Consideration testifies to bona fide purchaser status

i. Forged deed is void

ii. Fraudulently conveyed deed is voidable

1. innocent purchaser protected

2. Special Warranty Deed – contains warranties only against the grantor’s own acts but not the acts of others
3. Quitclaim Deed – contains no warranties of any kind
iii. Delivery of Deed → Close of Escrow
1. Sweeney v. Sweeney – Delivery must be made with intent to pass title/that deed is presently operative if it is to be effective
a. Conditional delivery can only be made by placing the deed in the hands of a third-party to be kept by him until the happening of the event upon which the deed is to be delivered

2. Rosengrant v. Rosengrant – Where a grantor delivers a deed under which he reserves a right of retrieval and attaches to that delivery the condition that the deed is to become operative only upon the death of the grantor and further continues to use the property as if no transfer had occurred, that grantor’s actions are nothing more than an attempt to employ the deed as a will
a. True escrow to third party is irrevocable without instructions from both parties

i. Once deed delivered by escrow agent, date may “relate back” if required to prevent injustice

3. Hand delivery and recording both offer presumption of delivery

d. The Mortgage/Deed of Trust
i. Fair market value, down payment, loan from bank, second mortgage with higher interest rate

e. Title Assurance – all three independent of one another
i. Title Insurance – guarantees that the insurance company has searched the public records and insures against any defects in the public records
1. Unless such defects are specifically excepted from coverage in the policy
ii. Covenants of Title

iii. Recording System
1. Indexes

a. Purposes

i. To protect title and interest 
ii. To provide notice

1. protects bona fide purchasers

2. lis pendens – puts world on notice of interest claim (makes property unsellable)
3. Luthi v. Evans – Recorded instrument must be sufficient to impart constructive notice to the grantee where the grantee has no actual knowledge of any prior assignments

a. Mother Hubbard clauses often inadequate

b. Proper description in instrument = binding (even if misproperly indexed)

b. Tract index – APN numbers

i. Measuring system makes this rare

c. Grantor/Grantee index – most common means of doing a title search
i. All recorded instruments listed chronologically

ii. Trace up the chain to determine if good grantee

iii. Trace forward/back down the chain to determine if good grantor

1. search from date deed executed, not date deed recorded in order to pick up any mortgages
2. Types of Recording Acts

a. Race statute jurisdiction – person who wins the race to record prevails, regardless of actual knowledge
i. Efficient

b. Notice statute jurisdiction – If a subsequent purchaser has notice of an unrecorded prior instrument, the subsequent purchaser cannot prevail
i. If the subsequent purchaser has no notice, the subsequent purchaser is protected, even if she fails to record

1. Fair

c. Race-Notice statute jurisdiction – Subsequent purchaser is protected against prior unrecorded instruments only if:
i. She has no notice of a prior unrecorded instrument, and

ii. She records before any prior instrument is recorded

1. Provides motivation to record

d. Shelter Rule

i. Subsequent purchaser can stand in the shoes of the bona fide purchaser who is protected by the recording acts
1. Other wise the bona fide purchaser would lose out on his bargain

e. Only subsequent bona fide purchasers protected – NOT subsequent donees

3. Chain of Title – period of time for which records must be searched and documents examined
a. Standard search required in most jurisdictions
b. Extended search required in some jurisdictions
i. Gives grantee wider range of notice

1. Grantee put on notice when grantor was the prior grantee of a bigger interest that he is currently conveying 

ii. Purposes to give constructive notice to a subsequent purchaser

c. Guillette v. Daly – Where the grantor binds his remaining land in writing, reciprocity of restriction between the grantor and grantee can be enforced.  Thus the subsequent purchaser from the common grantor acquires title subject to the restrictions in the deed to the earlier purchaser 
i. Deed must reference subdivision map where restrictions are recorded

4. Persons Protected

a. Only those who offer valuable consideration – thus not donees or devisees
b. If both donees, first in time is first in right

5. Notice

a. Actual

b. Constructive – declared by law regardless of actual knowledge
i. Inquiry – would be revealed by reasonable inspection
ii. Record – would be revealed by title search
1. If recorded deed references a prior deed, the subsequent purchaser is charged with constructive notice to ascertain the contents of the first deed – Harper v. Paradise
2. Quitclaim deed

a. Some jx hold quitclaim to create a strong suspicion of title, thus purchaser not considered bona fide

b. Most jx treat quitclaim same as general warranty in terms of notice

6. Marketable Title Acts to limit title searches to a reasonable period of time
a. Usually 30 to 40 years

b. Best to periodically file a notice of claim
III.  Land Use Controls

a. Judicial Land Use Control

i. Nuisance – non-trespassory invasion of another’s use and enjoyment of land by liability forming conduct
1. private nuisance exists when one makes improper use of his own property and in that way injures the land or some incorporated right of one’s neighbor (noxious odors) – Morgan v. High Penn Oil
a. intentional if unreasonable, unintentional when negligent or reckless/ADA (liability for both), and
b. Must be a substantial interference

ii. Remedy for Nuisance

1. Should be an (implied) balancing of the equities to determine if an injunction should be granted – Estancias


a. Factors 

i. Injury which may result to ∆ or public interest if injunction granted

1. if this factor outweighs the other, damages are appropriate, not injunction (necessity factor)
ii. Injury to П if injunction denied

1. if this factor outweighs the other, injunction appropriate, not damages
a. show damages to be inadequate and that is irreparable without injunction 

2. Court role to settle the controversy before it, not the entire public interest controversy (legislative role) – Boomer v. Atlantic Cement
a. Option to grant injunction contingent upon the payment of permanent damages
i. Induces the use of modern technology
b. Courts prefer to take the narrowest route possible (least intrusive – thus modification rather than closure)
3. Private v. Public nuisance – Spur Industries v. Del Webb
a. Private nuisance is one affecting a single individual or a definite small number of persons in the enjoyment of private rights not common to the public

b. Public nuisance is one affecting the rights enjoyed by the citizens as a part of the public; it must affect a considerable number of people or an entire community or neighborhood - injunction

i. In addition to protecting public interest, courts of equity are concerned with protecting the operator of a lawful, albeit noxious, business from the result of a knowing and willful encroachment by another near his business (thus foressability) – thus indemnification

1. coming to the nuisance as a relevant factor

b. Private Land Use Controls

i. Easements

1. Creation

a. Express easements

i. Despite common law rule that one cannot “reserve” an interest in property to a stranger in title, the primary objective in construing a conveyance is to try to give effect to the intent of the grantor – Willard v First Church of Christ, Scientist
b. Easement by estoppel 
i. Where a license includes the right to erect structures and acquire an interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to the former condition after the licensee has exercised the privilege given by the license and erected the improvement at considerable expense – Holbrooke v. Taylor
1. Appurtenant – benefits the owner of the easement

a. Attaches to the dominant tenement and runs with the land (unless it is personal)

b. No detachment without consent of both dominant and servient owners

2. En grosse – There exists no benefited parcel, only a burden parcel with a personal benefit to the holder
a. Historically not assignable, modern view – assignable if of a commercial character

c. Easement created by implication arises as an inference of the intentions of the parties to a conveyance of land drawn from the circumstances under which the conveyance was made rather than from the language of the conveyance – Van Sandt v. Royster
i. Factors to determine if implied easement

1. Common owner - intent
2. Apparent – reasonable inspection
3. Continuous/permanent use – used in this fashion during period of common ownership and after (intent)
a. Quasi-easement as evidence 

4. Necessity – at time of severance
a. Reservation – benefit to common owner/grantor 

i. Occurs when servient estate sold first

ii. some jx  require strict necessity

iii. Notice is important when it comes to taking burdened parcel (courts split)

iv. Presumed to take benefits of land even if there is no notice

b. Grant – benefit to grantee

i. Occurs when dominant estate sold first

ii. some jx allow reasonable necessity

ii. quasi-easement when one part of land benefits another – conveyed and vested in grantee if apparent, continuous and necessary (sewer line)

d. Easement by necessity – Othen v. Rosier
i. Required  Factors 

1. Unity of ownership of dominant and servient estates,

2. Roadway a necessity, not a mere convenience, and

3. That the necessity existed at the time of severance of the two estates
ii. endures only so long as it is necessary

e. Prescriptive easement is adverse use of the easement (no permission, consent or license)
i. Open, notorious, continuous, adverse, claim of right
1. no need for exclusivity, though claimant’s right cannot depend upon a like right in others

ii. Prevent by successfully interrupting use

f. Public trust doctrine 
i.  Acknowledges that the ownership, dominion, and sovereignty over land flowed by tidal waters, which extend to the high water mark, is vested in the state in trust for the people – Matthews v. Bay Head Improvement Assoc.
1. warrant of public use of upland dry sand to get to ocean with accommodation of the interest of the owners (weigh circumstance-specific factors)

2. Need to make rights meaningful 
3. state as trustee for the public
2. Scope
a. If an easement is appurtenant to a particular parcel of land, any extension thereof to other parcels is a misuse of the easement – Brown v. Voss
i. Extent of right acquired is to be determined by the grant given effect to the intent of the parties

ii. Remedy – injunction (equity and discretion)

b. Use of servient estate in a manner reasonably necessary for the convenient enjoyment of the servitude

i. The manner, frequency and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate or enterprise benefited by the servitude

ii. Change in use must be reasonably foreseeable at time easement established

3. Termination

a. Abandonment terminates an easement, though non-use alone is insufficient.  Must also manifest either an intent to relinquish or purpose inconsistent with future existence

b. Termination if use is different and if there is a different degree and nature of the burden on the servient estate than that of the original easement
i. First try to enjoin the misuse rather than extinguishing the easement

c. Merger (dominant and servient come into same ownership)

d. Bank foreclosure relates back to date loan recorded

i. Thus if easement subsequently recorded, may be lost (negotiate with bank)

e. Prescriptive termination

f. Termination by estoppel

ii. Licenses – oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass
1. Revocable unless the license is coupled with an interest in the land or due to estoppel

a. Irrevocable license is treated as an easement

iii. Real Covenants and Equitable Servitudes

1. Policy – If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased – Tulk v. Moxhay
a. Courts more willing to enforce a negative covenant than one requiring an affirmative act (though some exceptions) – Neoponsit Property 

2. Requirements

a. Writing
i. Best if in deed
b. Touch and concern the land

i. Must apply to both burden and benefit

1. Physically, or
2. Value, use or utility (Bigelow’s rule)

c. Intent that it run with the land

i. Evaluate specific words

1. Not in esse – not in existence thus may need words

ii. Evaluate/deduce from circumstances

1. in esse – in existence thus no need for words

d. Notice to servient owner

i. Required to take burden but not benefit

e. Privity (if covenant)

i. Horizontal – grantor/grantee or common owner, landlord/tenant, or easement
1. increasingly unnecessary

ii. Vertical – grantor/grantee and at least a relationship to the land (also need relationship with land for equitable servitude to run)
1. Must have interest in entire estate to maintain vertical privity

2. potentially look to substance if not found in form (liberal view)

3. Scope

a. Equitable servitude (or reciprocal negative easement) occurs if the owner of 2 or more lots, so situated as to bear relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the 1st lot or lots retained can do nothing forbidden to the owner of the lot sold – Sanbourn v. Mclean
i. Notice (actual or constructive)

b. If language is unclear or ambiguous, resolution in favor of free enjoyment of property and against restrictions; no restrictions by implication; and interpretation to be reasonable but strict

i. Public policy (re group homes) and nature of activity (family-like)

4. Termination

a. Changed circumstances

i. Restrictive covenants enforceable if they are still of real and substantial value to those homeowners living within the subdivision

1. Look at affect on single-family residential character of neighborhood, regardless of value of property if used differently

b. Abandonment - termination if restrictions are frustrating the original purpose of the agreement 

i. Once good title has been established, one cannot abandon her property, intent is irrelevant

c. Private restrictions take precedence over public restrictions

d. Other

i. Condemnation

ii. Violation of public policy

5. Remedy

a. Real covenant – damages

i. Usually measured as the difference in fair market property value before and after the breach

b. Equitable servitude – injunction

i. And damages for past violation

iv. Common Interest Communities

1. Master deed use restrictions for a common interest development are enforceable equitable servitudes unless unreasonable – Nahrstedt v. Lakeside Village Condos

a. Look to effect on project as a whole, not as to individual owner

b. Unreasonable – arbitrary, violates public policy or imposes a burden that far outweighs a benefit

c. Public Land Use Controls

i. Euclidian zoning 
1. Comprehensive Plan
a. valid exercise of state authority/police power as long as a substantial relationship exists to public health, safety and morals (case-by-case determinations)
2. Non-conformity

a. Amortization – give reasonable period to change or conform

3. Flexibility

a. Board may grant a variance when strict application would result in exceptional and undue hardship on the developer of the property as long as there’s no substantial detriment to the public good and the intent and purpose of the zone plan/ordinance is not substantially impaired – Commons v. Westwood
i. Hardship means no effective use can be made of the property

1. look at prior efforts to comply or sell

ii. No spot zoning permitted

b. Must have both

i. Undue hardship, and

ii. Impact on area

c. Special exceptions built into statute to allow churches, schools etc.

4. Household Composition

a. Police power is not confined to the elimination of filth, stench and unhealthy places.  It is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people – Village of Belle Terre

i. Legislative discretion to determine when people are being left out

ii. Emphasis on “rational relationship” to what the state/city is trying to acheive

ii. Eminent Domain

1. Eminent domain = just compensation = fair market value

2. Public Use clause of the Fifth Amendment, applied to states via Fourteenth Amendment, requires just compensation for land taken (if it’s not a legitimate exercise of state police power)

a. Area in flux, continuum:

b. public use ---------public purpose ------private use

3. Redistribution of fees simple to correct deficiencies in the market determined by the state legislator to be attributable to land oligopoly is a rational exercise of the eminent domain power – Hawaii Housing Authority 

4. Narrow view: Transfer of condemned property to a private entity is appropriate – County of Wayne

a. Where “extreme” public necessity requires collective action; and
b. Where property remains subject to public oversight after transfer; and
c. Where property is selscted because of facts of independent significance (health and safety) 
5. Broad view: An economic development plan that the appropriate legislative authority rationally has determined will promote significant municipal economic development constitutes a valid public use for the exercise of eminent domain – Kelo v. City of New London

a. Economic welfare of state, continued public use after transfer to private company

b. Test to be public benefits (very broad)

i. Benefit to public outweighs benefit to private developer 

c. “Rationally related” test

iii. Physical Occupation and Regulatory Takings

1. Property may be regulated to a certain extent, but if regulation goes too far it will be recognized as a taking – Penn Coal v. Mahon
2. Automatic compensation if

a. Physical invasion, or

i. Compensation for partial (non-permanent) physical invasion

ii. Regulation has denied all economically beneficial or productive use of land

iii. If a taking, option to compensate owner or to change the regulation

3. Not a taking if a nuisance control measure

iv. Remedies

1. A blanket rule that purchasers with notice have no compensation right when a claim becomes ripe is too blunt an instrument to accord with the duty to compensate for what is taken – Palazzo v. Rhode Island
a. Future generations have a right to challenge unreasonable limitations on the use and value of land

2. Exaction

a. Unless the permit condition serves the governmental purpose as the development ban (legitimate exercise of police power), the building restriction is not a valid regulation of land use but a taking - Nollan

i. Substantial governmental interest

ii. Will house impede interests or will easement advance the purpose?

1. Must have a nexus between the government purpose/public interest and the condition 
2. Nexus determined by degree based on the “Rough proportionality” test where the city must have some sort if individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development – Dolan
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