PROPERTY

Professor Glancy

ACQUISITION: 

I. Real Property (Land)

· Johnson v. McIntosh: Johnson’s father bought land from the Indians but was not living on it – he is seeking a cause of ejectment against McIntosh who is living on the land with a grant from the U.S. Government.

i. Important notes:

1. A title given by the Indians is not recognized by the U.S. Government.

2. The labor of the Indians did not constitute ownership such that they could pass a title

3. Conquest and Discovery:

a. Discovery – gives the European country the rights to set the rules about how to evaluate who owns the land.

b. Conquest – gives the European countries the right to impose rules upon the Indians because they were defeated in war.

b. Conquest and Capture:

i. Conquest – applies to land and the rights among states or competing sovereigns.

ii. Capture – in acquiring personal property, moveable property, and often animals.

iii. Nullius – belonging to no one.

1. Terra Nullius – Unowned land

2. Res Nullius – Unowned thing

II. Personal Property (Moveable Objects, Chattels)

· Pierson v. Post – Acquisition by capture

i. Post was hunting a fox, Pierson realized that it was being hunted, but in front of Post he caught, killed, and carried away the fox.  Post sought trespass on the case to determine whether Pierson had interfered with his rights.  

ii. Point of Law: Pursuit is not enough – physical control is necessary for possession.

· Keeble v. Hickeringill – Bad neighbor

iii. P owns a duck pond and D discharges his gun to scare the ducks away.  P seeks trespass on the case to determine if his rights were interfered with.

iv. Point of Law: This case develops the notion of constructive possession.  There is no real contact but there is virtual possession by Rationale Soli – by way of owning the land you own all that is on, above or below your land. 1st opportunity for possession.
III. Intangible Personal Property: (Intellectual Property)

a. Patents: awarded to the 1st to invent (even if someone else applies for the patent first).  Limit on monopoly is 20 years after the time that the patent was awarded – then becomes public domain.  4 requirements: patentable material, novelty, utility, and non-obviousness.

b. Copyright:  Confer statutorily created monopolies to reward and foster creativity.  The creative works must be tangible, ideas CAN NOT be copyrighted.  Hard to copyright phrases

c. Trademark:  Not designed to reward inventors, but protect consumers.  Property rights in trademarks are protected under Lanham Act. No expiration date, but remain until the property loses its distinctiveness (last as long as the mark is distinctive).  Problem is that they become generic – ie Kleenex, Thermos, etc.

d. Trade Secrets: Can include know-how, formulas, programs, data, etc.  No definite terms or limited time of protection.

· INS v. Associated Press:

· AP collects fact from all over the world to distribute for profit in newspapers, INS was pirating this information, and AP wants it to stop.  Is there are property right in the News?

· Point of law: The news is quasi property – where the company has expended resources in creating news and information, the creator can exclude others from copying it until the commercial value has passed away.

· Feist Publications, Inc. v. Rural Telephone Service Co., Inc.

· Rural Telephone System (P) is a public utility that publishes an annual phone directory.  Fiest Publications creates an area wide directory, and because P would not give them their information they used old materials and resources to collect it anyway.  P sued D for copyrighting their material.

· Point of Law: The white pages listed by alphabetical order lacks the originality required to gain a copyright. Important to remember that creativity is required to get the copyright.
· Cheaney Brothers v. Doris Silk Corp.
· Doris silk corp. copied a fashion from Cheaney brothers.  The designs have such a short life that the Cheaney brothers don’t bother to get a patent but then Doris Silk copied one of the patterns.
· Point of Law: Unless the common law or patent or copyright statutes give protection from appropriation, a person’s property interest is limited to the chattels which embody the creations.  Ideas are free for all to imitate – this sets the precedent until the Feist case.
· Virtual Works, Inc. v. Volkswagen of America, Inc.
· Virtual works registered the domain name vw.net with the intention of using it and then later reselling it to Volkswagen.  
· Point of Law: The anti-cyber-squatting consumer protection act protects individuals from those who act with a bad faith intent to profit from P’s protected mark.
IV. Persona as Property

a. Persona rights are a little like trademarks – where a person has put together a “package” image and has the right to chose if that package is profited off or not.

· Midler v. Ford Motor Company:

· Ford used a sound alike to imitate Midler in a commercial.  Everyone believed that it was Midler even though neither her name nor her image were used.  Midler sued Ford.

· Point of Law: In California it is not ok to imitate the plaintiff’s voice because CA recognizes a tort of appropriation.

· White v. Samsung Electronics of America:

· There is no reason for White to be able to protect her specific letter turning style.

· D made a commercial without White’s permission where the commercial had a robot dressed similarly in style to White with the caption “World’s Longest Running Game Show – 2012A.D.

· Point of Law: The 1st Amendments protects rights to parody –and that the notion that everything is property will deter people from thinking and impoverish our creativity

V. Patenting Life & Human Genetic Material:

· Diamond v. Chakrabarty:

· Chakrabarty created a non-naturally occurring bacterium with the capabilities to break down crude oil.  His plan to get it patented was shot down because living things can not be patented.  Here the argument was that this was not a naturally occurring living thing.

· Point of Law: Because Chakrabarty had created a new bacterium with characteristics different from those found in nature, it could be patented.
· Moore v. The Regents of the University of California
· P sought treatment for hairy-cell leukemia at UCLA.  The dr’s used his blood to develop new cell line called Mo-cell line and profited from it.  Moore filed numerous claims including conversion, lack of informed consent, etc.  Issue was whether blood and bodily substances constitute tangible personal property.
· Point of Law: The court had to decide that body parts are not property – Congress will come to determine the law in this area..  Moore had no possession of his cells after their removal – he had no ownership interest in them.
· Hecht v. Superior Court:
· P had been living with Kane before he committed suicide.  Before his death he donated sperm for her use, and after his death his older children sought to have it destroyed.  The issue was whether there are property rights to sperm.
· Point of Law:  To have property rights you must show an interest in the property in question – and because decedent had shown an interest in the sperm, and had decision-making authority over it – this was sufficient interest to show property rights.
· Kass v. Kass:
· P and D engaged in IVF to try to have children.  When they separated the issue became who had authority/ exclusive rights over the prezygotes.
· Point of Law:  In a contractual agreement, when the two decided as their last unanimous decision that the prezygotes would be disposed of in the manner outlined in the consent form – that that is the decision that the court must uphold since that was a contractual agreement.  Co-ownership in the pre-zygotes, and since the parties had previously expressed their intentions – the court would uphold that.
· A.Z. v. B.Z.
· In this instance the husband had not signed all of the forms, and he changed his mind before all of the conditions happened.  He gained a permanent injunction to prohibit his wife from becoming pregnant. The issue was when a contract dictating what should be done with property in the situation of divorce places one individual in threat of becoming a parent – can there be an order to stop that.
· Point of Law: P’s interest in procreation outweighed D’s interest in having more children, and a husband can not be forced against his will into becoming a parent.
VI. Property Rights – Exclusion and Externalities
a. Possession and the right to exclude:

i. Ownership connotes that you have possession which connotes or includes the right to exclude.

ii. Two causes of action in possession (private)

1. Ejectment

2. Trespass

b. Ejectment:  

i. Johnson v. MacIntosh: The owner attempts to regain possession of land back from someone who is on the land – remedy is specific.

c. Trespass:

· Jacques v. Steenberg Homes, Inc.

· D needed to deliver a home and the quickest way was to go through P’s property.  D plowed a path through P’s land and used that path, to deliver the mobile home.  P sued for intentional trespass.

· Point of Law: P had a right to tell D to stay off their land. They had the right to exclude.  This has no authority unless enforced by the state. Damages for interference with exclusive possession
· State v. Shack:
· D’s were field workers and an attorney for a non-profit organization and entered onto the land of Tedesco to look for some of his employees that lived on this land. He ordered that the leave – they didn’t – so he called the sheriff to come so he can sue them on criminal trespass.
· Point of Law:  Using the power of the state to show that trespass is not only something that you have to pay damages for – but that it is something you can be held criminally liable for.  You have the right to exclude – but not over the rights of the people that you have invited onto you land.
KEY POINTS:

· Acquisition – will often come through chain of title
· Acquisition by creation – This must be something more than raw materials, and something that is not naturally occurring in nature.  There must also be creativity involved.
· Time – the notion of first in time.  Earlier is better under almost all circumstances.
· Possession – Acquiring ownership involves possession.  This usually has a physicality to it – a concept of control – who can and can not be on the land
· Exclusion – close relationship with possession.  Possession connotes that control is exclusive
· Ownership(title) – the doctrine of relativity of title – the idea that you have rights vis-à-vis someone else.  The key is who has the better title.  
· Personal property 
· Replevin – recovery of possession
· Trover – damages for interference with possession
· Conversion – both remedied in modern jurisdiction
POSSESSION:

I. Possession of Personal Property – Bailment’s and Found Property

· Bailment – a legal conclusion that looks like the functional, factual, pattern of someone entrusting property to someone else – the delivery of personal property in trust.

· Bailor – the person with the ownership to the property, or the person the prior possession.

· Bailee – The subsequent possessor.  Always had possession after the bailor but he nature of the relationship.

· Robinson v. Haas

· P owned sheep and had contracted with Rood to keep them for him in Santa Barbara.  Rood later sold the sheep to Haas. Robinson told Haas the sheep belonged to him and demanded their return but Haas refused.

· Point of Law: When Haas bought the sheep he just bought the right to the bailment because someone who is a bailor can not sell title to someone else.

· Gordan H. Ball, Inc. v. Parreira:

· An employee of P was forced to make an emergency landing on D’s field.  D refused to let them have the plane to be certain that he would be compensated for the damages.  While the plane was on his land valuable equipment was stolen.

· Point of Law:  By not allowing them to have the plane back D created an bailment and assumed the duty to exercise reasonable care for the safeguarding of the plane.  To determine what was the reasonable care – you need to look at what all other involuntary bailees in Merced County do in similar situations.

· Armory v. Delamirie

· P was a chimney sweep and found a jewel.  He took it to D to appraise it, and then D would not give the jewel back.  There are two bailments in this case, and you need to determine which has the better claim.  Here it is Armory because he had the 1st bailment.

· Point of Law:  Armory sought Trover (money value) and because D claimed that he had lost the original stone, P was entitled to the best stone of the best value that would fit into the socket.  The involuntary bailment between the true owner and Armory is better than the bailment between Armory and Delamire.

· Hannah (P) v. Peel (D)

· P owned the house but never lived there.  D while living in the house discovered a broach on top of a window frame.  D gave the broach to the police – and when the owner was not found it was returned to him and he sold it.  P demanded the return of the broach because he was the owner of the house and all that’s in it.  

· Point of Law: The broach is not the property of P because even though it was found in the house of P the broach was never in his actual possession

· McAvoy v. Medina

· D owned a barbershop, P saw a pocketbook that had been left behind and said “Look what I found” P said they found it on the table.  P told him to keep it and if the owner game to give it to them.  When the owner was not found P demanded the return of the money.  

· Point of Law: The court rules that this property was not lost in the sense to which authorities define lost property.  Pocketbooks don’t find there way onto tables – and it is likely that the true owner will come back to the store to find it – and that it is human nature to leave the pocketbook with the shop owner instead of the finder. 

· Bridges v. Hawkesworth

· Notes that are found on the floor belong to the finder

· Point of Law:  Because the notes were not placed on the floor they were lost in the normal way that lost property is defined, and therefore go to the finder.

The goal is to get possessions back to those who have lost them.  Therefore the court tries to determine what the true owners relationship is to al the other parties and determine who is best suited to hold the property until it can be returned to the true owner.

· Circumstances of finding Property

· Abandoned on Public Property – better claim is almost always the finder

· Treasure Trove -  Property that was hidden with the intention of returning for it.  This usually does not go to the finder – but goes to the state

· Shipwreck and Admiralty Law – when admiralty law applies the finder gets a salvage reward and the owner gets the property back

II. Possession and Adverse Possession of Land

· Brumagin (executor for Dyson) v. Bradshaw

· Treat’s repaired a fence that closed off the Portero.  1852 land conveyed by deed to Dyson and he used the land up until the time the defendants entered.  This is the case against one imperfect claimant against another imperfect claimant

· Point of Law:  To determine if one has possession of land they must consider the quantity, quality, and character of the land, and whether the acts are sufficient to give notice to the public that the land was Treat and then Dyson’s.  

· They had established possessio pedis- the acts of dominion are open and notorious and spring from a claim of exclusive domination.  Here they hare more than enough horses tromping on the land and therefore had possession.  

· Whether or not someone is in possession of the land depends upon what kind of land it is and what they are doing on that land.

· To show actual possession you need:

· Enclosure

· Control – you have to assert your rights and tell people that they cant use your land without your permission

· Notice to the community

· Use appropriate to the nature of the land

· Possessio Pedis – Means possession of feet.  It emphasized that if you have a claim you need to have your feet on the claim – or at least the feet of animal

· Adverse Possession:

· Actual / Exclusive

· Open / Notorious

· Hostile / Claim of Right

· Continuous for Statutory Period

· The burden of proof is always on the individual trying to prove the adverse possession

· Van Valkenburgh v. Lutz

· Lutz’s owned lots 14 and 15 in Yonkers and as a method of reaching their lots they chose to cross through lot 19.  They assembled a shed and a small garden on lot 19 and some chicken coups, but never occupied or enclosed the entire piece of land.  When lots 19-22 were purchased and bad blood developed between the neighbors the defendants were told to remove their items off the property and this resulted in the lawsuit.

· Point of Law:  The acts that Lutz’s had with the land over the years were not of the kind that could be seen as improvements – and therefore could not be used to demonstrate adverse possession.  They did not protect the land by substantial enclosure – or cultivate it regularly or improve upon it.  

· Constructive Adverse Possession

· Based upon color of title – a tangible written basis for ownership claim

· Colorable title – a claim founded on a written instrument that is for some reason defective and invalid

· Color of title enhances claim of title

· Doctrine of Agreed Boundaries:  if there is a dispute between boundaries, the behavior of the two parties will determine the true boundary.

· Wrinkles in Adverse possession:

· Tacking – applies to a series of adverse possessors together making up the statute of limitations.  Treat successive adverse possessors as a single possessor so long as they have privity.

· Privity – peaceful passing of possession of land.  Title is not necessary – but you should have color of title.

· Disability – has to do with the capacity of the owner of the land that is being adversely possessed.  Only the first disability counts – the disability that exists when the adverse possessor enters the land.  

· Manillo v. Gorski

· P and D were neighbors in adjacent lots.  When D made additions to the house they had to construct new steps and a concrete walk.  When the house was raised year later the steps needed to be redone again and extended 15 inches onto the neighbors property.  P sued D, and D claims she has those 15 inches by adverse possession.

· Point of Law: Entry and possession of land need not be knowing and hostile – any entry and possession that is exclusive, continuous, uninterrupted, visible and notorious – even under mistaken claim of title is sufficient to support claim of title by adverse possession. Solution – because this was not open and notorious and its just a minor encroachment – Gorski can force Manillo to sell those 15 inches at fair market price. (want to avoid a dead weight loss – loss to Gorski and no gain to Manillo’s)

· Maine Doctrine: To gain land by adverse possession the entrance onto that land must be hostile in nature.  You must intend to claim ownership of land that is not held by your title

· Connecticut Doctrine: Hostile nature is not necessary.  Any entry that is exclusive, continuous, open and notorious, uninterrupted and visible will suffice.

· Howard v. Kunto

· Several of the owners have titles to property that is 50 feet to the west from where their homes stand.  This confusion had existed throughout the last 10 owners.  

· Point of Law: There was sufficient privity of estate to permit tacking and establish adverse possession as a matter of law.

· If the home is designed for summer occupancy – you can still meet the time requirements for adverse possession because that it was the land was designed for.  

III. Adverse Possession of Personal Property:

· O’Keffee v. Snyder

· Paintings created by O’Keffee were either stolen or sold from a gallery in 1946.  O’Keffee did not make it known that they were missing until he learned that Ulrich Frank had sold them to Barry Snyder – and then she demanded their return.  She instituted an action for replevin.  It is impossible to determine which version of the facts was accurate so they end up settling instead of going to trial.

· Point of Law:  Discovery Rule – this applies to all tort cases where the plaintiff doesn’t know the location of the property or know that he has a cause of action.  It works as a substitute for adverse possession because adverse possession is too difficult to determine when it is not land – and this gives you a break because as long as you are looking for the property it can’t be given to another.

· The discovery rule places the burden of proof onto the owner to establish facts that would justify deferring the beginning of the period of limitations

· Key Features:

· Statue is tolled during the owners diligent search

· Types of activities that constitute diligence depend upon the nature of the property and other facts particular to each case.

DONATIVE TRANSFERS

Donative Transfers include:

· Gifts Inter Vivos

· Regular Gifts

· Gifts Causa Mortis

· Testamentary Transfers

· Wills

· Certain Trusts

I. Gifts of Personal Property

a. Gifts of personal property require (IDA)

i. Donative Intent

ii. Delivery

iii. Acceptance

b. Comments

i. The most controversial element will have to do with the delivery

ii. What you see is that the delivery of the property is evidence of intent and the acceptance is often evidence that the object has been delivered

iii. There are no revocable delivered gifts – the meaning of delivered is once it is handed over it is done.  The ownership has changed and the donor no longer has any relationship to the given object because they have relinquished possession.  With the relinquishment of possession the ownership of the donor is extinguished.

c. Gifts Causa Mortis:

i. This can only occur on your deathbed when you believe that you are facing imminent death.  This can also occur when people go to war – but only in narrow circumstances

1. If the person doesn’t die the gift is automatically revoked

2. The law doesn’t like gifts causa mortis because they mess up the wills – but they recognize human nature and want to allow people to give away stuff on their deathbed.

· Newman v. Bost:

· Intestate was very ill, and he called plaintiff into his room, asked her to get his keys and told her to take them and everything in the house, and pointed to the bureau, the clock and the other articles in the house.  After he died, all of the property was sold and his life insurance was cashed in, she filed suit to collect all of these things that she believed he had given to her as gifts, either Causa Mortis (insurance policy and household furniture) or Inter Vivos (the furniture in her room, piano)

· Point of Law:  Because the furniture could not simply be handed over – the handing over of the keys that open the furniture was constructive delivery – but only constructive delivery of the furniture and not the contents.  The insurance policy could be handed over and because he did not hand it over it is believed that he didn’t want her to have it.  There was no delivery – and therefore no gift.

· Gruen v. Gruen

· On plaintiff’s 21st birthday his father gave him the rights of title to a Kilmt painting.  When his father died he tried to get possession of it, but his stepmother would not let him because she claimed that the gift was testamentary and invalid

· Point of Law:

· Donative Intent – here the donee received the title upon the making of the gift – but possession was postponed for a future time

· Delivery – Gruen gave plaintiff not all of the rights to the painting, but the title to it with no rights of possession until his death (Father retained a life estate, and Michael got a vested remainder in the painting)

· Acceptance: because the gift was of value to the donee – they are going to assume that he accepted it.

II. Estate Planning – Wills, Trusts and Inheritance

a. Estate Planning tools

i. Gifts Inter Vivos

ii. Trusts (inter vivos or testamentary)

iii. Wills (always testamentary)

iv. Inheritance

b. Probate Process

i. Looks to see if there is a legal will

ii. Set out to prove that the will is valid

iii. Transfers the property of deceased person as directed in valid will

iv. If there is no will, or will is invalid – property is distributed according to intestacy statute (what the court believes the deceased would have wanted done)

c. Requirements for testamentary Dispositions

i. Formalities (statue of wills)

ii. Execution (statue of wills)

1. Signed document

2. Acknowledged document

3. Will must be published

4. The individual must have had capacity – or testamentary intent

· In Re Taylor Estate:

· Writing was done in 1900 – at the trial 15 years later there were two witnesses, one who didn’t remember anything, and the other than remembered that he was a witness, but doesn’t remember what he was a witness too.  He needed to know that he was witness to a will signing to make the will valid.  Had he admitted that he didn’t remember what actually occurred the court would have assumed that the will was valid?

· Point of Law:  Ida Taylor’s will lacked valid execution because it was not published as her will  (published meaning that the witnesses knew that the form was her will.)

d. Holographic Will: A will written in your own hand, and signed by you – this does not require a witness.

· In the matter of the Estate of Jimmie D. Edwards v. Mrs. Loree Edwards

· Jimmie picked up his son and took him to a lawyer and old friend Harold Davidson to draw up a new will.  Jimmie wanted to take Loree out of his will because she already had property and would be well taken care of.  The lawyer told him that he was apprehensive about taking Loree out, but Jimmie explained himself and the will was changed.  After his death Loree brought suit claiming that the will was invalid because Jimmie lacked testamentary capacity at the time the second will was created.

· Point of Law:  The diagnosis of various doctors doesn’t matter – all that matters is that he had testamentary capacity at the time that he signed the new will.  The testimony of witnesses from that day are more crucial in their descriptions of Jimmie as sane and sober and behaving fine.

· In Re Estate of Davidson

· In 1984 Davidson had prepared a will leaving her executor the remainder of her property.  In 1985 she revised her will leaving her two nephews as the beneficiaries, but including a no-contest clause.  Following her death the 1984 will was entered into court and Williams contested it saying she was not of sound mind.  Then the 1985 will was found and he still contested it (even though he was one of two sole beneficiaries).  

· Point of Law:  The court upholds the will because they couldn’t show that she was not of sound mind.  She understood the nature of the property, who she gave it to and who she left out.  THE COURT ALWAYS WANTS TO ASSUME THAT A WILL IS VALID.

e. Trusts:

i. Creates equitable estates

ii. Splits ownership 

1. Legal title (management) --> trustee

2. Equitable title (benefits) --> beneficiaries

· Farkas v. Williams (Revocable life trusts) KEY CASE

· Farkas over a period of year had purchased stock of Investors Mutual, Inc and on each purchase specified that the stock was to be issued in his name as trustee for Richard Williams.  Following Farkas’s death the family claimed that the stock was not a valid inter vivos gift and that they belonged to them

· Point of Law:  It is possible to set up a trust where you are both the trustee and the beneficiary.  Farkas is the trustee and the beneficiary and when he dies Williams gets the vested remainder

· Just because the trusts were revocable does not mean that Farkas did not intend to give them to Williams.

ESTATES IN LAND AND FUTURE INTERESTS

I. Freehold Estates in Land

a. Three Types:

i. Fee simple absolute

ii. Fee Tail

iii. Life estate

b. Fee Simple:  this is granting absolute ownership to an individual and their heirs.  Courts now assume FSA if the wording is close

i. Words of Purchase – who receives the property

ii. Words of Limitation – that type of an interest they receive
· White v. Brown

· First case where the court wishes to interpret the grant as a fee simple absolute because it is simpler.  Also the absolute restraint is void.

c. Fee Tail: This ends when all the heirs are gone and reverts back to the grantor’s heirs

i. The grantor has the hope of reversion

d. Life Estate:  Ends with the life of the designated person.

· Baker v. Weedon

· Highway wanted to built through the Oakland farm and sought out the grandchildren (remaindermen to the will) to get their permission.  This was the 1st time they found out they had been named and that they had an interest in the land
· Allowing Anna to sell the property (she had a LE) and live off the interests would result in great loss to the remaindermen so the court decides to sell part for Anna’s use and keep the other part to appreciate for the grandkids.

e. Estates less than a fee simple absolute include life estates, and defeasible fees and are always accompanied by Future interests.

f. Key Concepts:

i. Seisin ( can only have seisin of freehold estates.  TO determine what type of estate you have, look to see when the seisin ends, if it never ends you have FSA.

1. Fee simple determinable – seisin automatically goes back to the grantor upon an event happening

· Marenholz v. Country Board of School Trustees

· The grant was “the land is to be used for school purposes only; otherwise to revert to grantors herein”

· Court interpreted this as a FS determinable because there is an intended automatic end to the school boards possession

2. Fee simple subject to a condition subsequent – seisin is recoverable upon an event happening, but it is the grantors choice to recover it or not.

3. Fee simple subject to an executory limitation – seisin shifts to another person upon the happening of the event.  

ii. Waste – b/c important when two individuals have the right to possess property at the same time.  Neither should be able to use the property in a manner that unreasonable interferes with the expectations of the other
iii. Defeasance

iv. Unreasonable restraints on alienation – the courts don’t want property not to be able to be sold.  The see that the sale of property is always a good thing because it will be moving from someone who doesn’t want it – to someone who does and will put it to better use.  The objections to restraints on alienation include:
1. Those Restraints that make property unmarketable

2. Restraints that tend to perpetuate the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of the sale

3. Restraints discourage improvements on land

4. Restraints prevent the owner’s creditors from reaching the property 

a. Forfeiture restraints are usually invalid and unreasonable

b. Partial restraints are usually seen to be valid, ie – You can’t sell the house until you offer it to your cousin at fair market value.  Etc.

· Mountain Brow Lodge v. Toscano
· Example of a defeasible estate.  P brought the action to quiet title to a gift deed from 1950.  They argue that the restrictive language amounts to an absolute restraint on alienation and is void.

· Court held that the restriction of the property for the use and benefit of the grantee created a fee simple subject to a condition subsequent and was valid.

· Ink v. City of Canton

· Deed was conveyed to the city of canton to be used as a “public park but for no other purpose whatsoever.”  When the city wanted to buy the land to build a highway this suit began over where the interest in the land would be held, to determine who would get the money from the city.

· Court held that although it is normal that when performance is impossible, the condition is excused – they held that the plaintiff should still get some money out of this.

II. Future Interests and Marketability Issues

a. Future interests recognized are:

i. Interests retained by the transferor(
1. Reversion – the interest left over in an owner when he carves out a lesser estate and doe not provide who is to take the property when the lesser estate expires

2. Possibility of reverter – Arises when an owner carves out of his own estate a determinable estate of the same quantum – usually a fee simple determinable out of a FSA.

3. Right of entry – owner transfers an estate subject to a condition subsequent and retains the power to cut short or terminate an estate

ii. Interests created in a transferee

1. Vested remainder – given to an ascertained person and is not subject to a condition precedent.  Can be vested subject to open or subject to partial divestment

2. Contingent remainder – given to an unascertained person or made contingent upon some event occurring other than the natural termination of the preceding estate

3. Executory interest – future interest in a transferee that must, in order to become possessory divest or cut short some interest in another transferee (shifting executory interest)or divest the transferor in the future (springing executory interest)
iii. Historic differences between Vested and Contingent remainders:

1. vested remainder accelerates into possession whenever and however the preceding estate ends.  Contingent remainder can not become possessory as long as it remains contingent

2. Early common law – contingent remainders were not assignable during the remaindermen’s lifetimes – and thus unreachable by creditors

3. Common law – contingent remainders destroyed if they did not vest upon the termination of the preceding estate – VR not destructible in this manner

4. Contingent remainders are subject to the Rule against perpetuities – vested remainders are not.

iv. Modern executory interest:

1. Fee simple subject to an executory limitation – fee simple where upon occurrence of stated event it is automatically divested by an executory interest in a transferee.  Normally treated as a contingent interest

v. The Trust

1. In the usual trust the trustee manages the property for the benefit of the beneficiaries.  Trustee has legal ownership.  The net income is paid to the beneficiaries and upon termination of the trust the assets are handed over to the beneficiaries.

· Swanson v. Swanson:

· George Swanson created two trusts – one for his wife and one for his 9 children.  One of the children died before the wife leaving his wife Peggy who then sought to claim her husbands share in the trust as his sole beneficiary

· Court held that as his sole beneficiary his remainder in the trust was vested and there was no condition subsequent and that his interest does pass to Peggy.

vi. Vesting:

1. Possession – when you have a chin of future interests in life estates

2. Interest – this is what you have when you look at the different types of remainders

3. Rule against perpetuities – threats all interests as vested, but is concerned with contingent remainders and executory interests.  

vii. Marketability Rules:

1. Pattern:

a. Rule in Shelly’s Case

b. Doctrine of Worthier Title

2. Dynamic:

a. Merger

b. Destructibility

3. Voiding:

a. Unreasonable restraints on Alienation

b. Rule against perpetuities

viii. Differential Approach

1. Only to contingent remainders

a. Shelley’s Case – rule takes a contingent remainder and says that we get a vested remainder.  Look to see if there is a life estate, then a contingent remainder in the heirs – if there then you can create a FSA in the person with the life estate.

b. Destructibility 

· Purefoy v. Rogers

· Court held that if it is possible to construe a conveyance as a contingent remainder then you should so that you can apply the destructibility rule to it.  Contingent remainders are destroyed if they are not vested at the time when the life estate ends.

2. Both contingent remainders and executory interests

a. Doctrine of worthier title

b. Rule against perpetuities – Identify the validating lives and the deadline for certainty is the validating life +21 years

3. All types of Future Interests

a. Merger 

b. Unreasonable restraints on alienation

CO-OWNERSHIP

I. Common Law Concurrent Estates

a. Tenancy in Common – default holding.
b. Joint tenancy

i. Must express an intention of survivorship.  To A,B, and C as joint tenants is code that there are survivorship rights.

c. Tenancy by the entireties

i. Available in about ½ states – deals with survivorship between spouses.  (4 unities + unity of marriage)

d. Other Group Ownership Options:

i. Joint bank accounts, joint ventures, contractual arrangements between people, community property between spouses, community property among co-owners

II. Co-ownership Concepts

a. Unities (time, title, interest and possession)
b. Survivorship – There is nothing you have to do for this to happen – it is automatic.
c. Severance – if one of the life tenants destroys the tenancy by conveying their interests to another person (or themselves) this destroys  one of the 4 unities and it becomes a tenancy in common
d. Partition
III. Tenancy in Common:

· Riddle v. Harmon:

· Mr and Mrs Riddle owned property as joint tenants.  Mrs. Riddle wanted to terminate the joint tenancy and convey her interest in will.  She granted to herself ½ interest in the property severing the unities and creating a tenancy in common.

· Court held that one tenant may unilaterally sever the joint tenancy without the use of an intermediary device (straw man).  As long as there is clear intent that you want to transfer the property you don’t need a straw man.

· Harms v. Sprague

· Brothers owned the property as joint tenants.  John signed a promissory note for the balance of $7000.00 and when he died they tried to collect on it.

· Court held that taking out a mortgage does not sever one of the unities, plaintiff’s rights in survivorship are still valid and they can’t touch John’s half of the property that the promissory note was attached to.
IV. Tenancy in the Entireties

· Sawanda v. Endo

· Sawanda’s were both injured when they were in an accident with the Endo’s.  After the accident the Endo’s conveyed their property to their sons so that the Sawanda’s couldn’t get it.  Ultimate issue was whether property held in tenancy by the entireties is reachable by creditors.

· Court held that since the marriage was not driving, the marriage was not responsible, and therefore the property owed by tenancy in the entireties is not reachable by creditors.  People who are likely to be sued want this type of property.

V. Rights and Remedies of Co-Owners:

a. Partition – divide the property into separate shares.  CAUSE OF ACTION – can happen by choice also.  Severance however, is a legal consequence
· Delfino v. Vealencis

· P and D own as tenants in common. On the land D has a rubbish and garbage removal business. P wants to develop the remainder of the property and wants to partition the land.  

· Court favors partition in kind over partition by sale – and D is forced into a situation where her 1.5 acres is considered 26,000 more than the other acres – she is in a vulnerable situation because of the home and business being there.

b. Ouster

· Spiller v. Mackereth

· P and D own a building as tenants in common – and when their renter moved out Spiller began to use the building as a warehouse.  Mackereth wrote a letter saying Spiller needed to vacate ½ or pay rent.  Spiller did neither and the case was brought.

· Spiller was not keeping Mackereth out and to have ouster you need to have the sole-possession by a co-owner to the exclusion of the other.  There has to be an UNEQUIVOCAL denial of the other co-owners rights of possession.

· Swartzbaugh v. Sampson

· Joint tenancy where husband leases 4 acres of land to create a boxing pavilion.  Wife didn’t want to lease him the land and tried to claim that her husband lacked capacity when he made the lease, etc.

· Court held that unless he excludes her from the property he can do whatever he wants as a co-owner.  If she went to him to try for ouster he would just give her keys and seats to the pavilion.  This became the place where the Angels play baseball.

c. Accounting – for benefits/profits received
d. Contribution – for expenses to preserve property
VI. Co-ownership of Intellectual Property

a. This is the undivided possession of something that doesn’t have a form.  You are always extrapolating from co-ownership laws of real property to something intangible. 

· Zuill v. Shanahan

· Musicians who arranged the music for Hooked on Phonics.  Shanahan had offered them 2.5 percent of net profits and indicated that he was the only owner.

· They didn’t do anything until it became profitable – Court held that they aren’t co-owners.  The ouster for the statute of limitation occurred in 1987 when Shanahan had claimed to be the sole owner and they waited to file suit until 1991 and the statute had already run.  They sat on their rights and repudiated their ownership.
· Ethicon, Inc. v. US Surgical 

· Yoon and Choi – Choi ends up getting ownership of all the 55 claims even though he only worked on 2 because the court can’t think of any other way to handle it.  

· In the context of joint ownership – each co-inventor presumptively owns a pro rata undivided interest in the entire patent, no matter what they respective contributions were.

MARITAL PROPERTY
I. Common law:

a. Majority of States

b. Tenancy by the entireties, may have dower or curtsey

c. Basic Premises:

i. She who earns it, owns it – owned by name on title unless specifically owned as a tenancy by the entirities, or joint tenancy

ii. Divorce – tenancy by the entireties usually becomes Tenancy in common with equitable distribution

iii. Death – Tenancy by the entireties – survivorship

II. Community Property

a. Not infiltrated by ideas of change in the marital relationship – this system is much more rigid.

b. Comes out of the civil law system and came into CA through the laws of Spain and Mexico

c. No joint tenancy in the entireties

d. Joint tenancy allowed

i. When divorce ends the marriage community property divided ½ + ½

ii. When death ends marriage

1. Deceased spouse ½ passes by will/inheritance

2. Surviving spouse retains ½ Community Property

3. Unless in TX of CA “survivorship community property”

III. Common Law Marital Property

· United States v. 1500 Lincoln Ave.

· Husband was convicted of illegally dispensing drugs from his pharmacy – wife is innocent because she was not aware of the activities at the pharmacy

· Court held that the government couldn’t take the pharmacy because it was owned by a tenancy in the entireties 

· In Re Marriage of Graham

· They were married for 6 years – he went to school and she worked as a stewardess.  When they divorced the issue was whether his MBA was marital property or not?

· Court held that an MBA did not equal property subject to division by the court.

· Elkus v. Elkus

· When D and P were married, P had just began her career and over the time they were married D was her voice coach and teacher and gave up his own career for her.  When they divorced he wanted to gain equitable distribution of their marital property

· Court held that P’s career and/or celebrity status were subject to equitable distribution and that the husband is entitled to the percentage that he contributed to her in her human capital.
LANDLORD-TENANT LAW
I. Leasehold Estates

a. Three main types:

i. Term of years – lasts for a period of time or for a period computable by a formula that results in fixing calendar dates for a beginning and an ending.

ii. Periodic tenancy – A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of the termination.  If notice is not given the period is automatically extended.  Notice of termination must be given equal to the length of the period but not to exceed 6 months.

iii. Tenancy at will – a tenancy of no fixed period that endures so long as both landlord and tenant desire.  Ends when one of the parties terminates it.  Modern statutes usually require a period of notice from one party or the other to terminate the tenancy.
· Garner v. Gerrish

· Donovan owned a house and leased it to Gerrish and the lease stated that Gerrish had the privilege of termination.  When Donovan died, Garner gave him notice to quit the premises and Gerrish refused contending that he had a tenancy for life and had no reason to surrender.  

· Lease expressly and unambiguously grants the tenant the right to terminate and therefore Gerrish should not have to vacate the property.

iv. Tenancy at sufferance – Holdovers

- This arises when a tenant remains in possession after the termination of the tenancy – and the landlord has the option of eviction or consent and the creation of a new tenancy
· Crechale & Polles, Inc. v. Smith

· D and P had a lease agreement.  When it was coming near the end D couldn’t move out because the other building was not ready so he stayed in the building.  Ultimately P asked for past-due rent or to vacate.  Smith’s lawyer handed over the keys and did not pay.

· Court held that P was owed $1,7500 in back rent and $760.00 in damages.  Once the landlord did not evict him and accepted a rent check he had effectively established a month-to-month lease and could not eject the tenant.

II. Selection of tenants (Unlawful Discrimination)

a. Most significant restraints are the federal fair housing act, and 42 USC 3601 – 3619, and 3631

b. It is important for landlords to select good tenants

c. However, tenant selection cannot serve as a guise for discrimination.

III. Federal Fair Housing Act

a. Outlaws discriminatory effects resulting from refusals to rent residential property based upon:

i. Race

ii. Religion

iii. Origin, ancestry

iv. Sex

v. Familial Status ( families with children)

vi. Disability or handicap

b. On top of Federal rules you have state legislature imposing fair housing acts, and local fair housing ordinances

IV. Racial Discrimination

a. This is particularly restricted under our government.  Landlords need to be very careful not to discriminate on race.  Racial discrimination violates

i. US Constitution 12 and 14th amendments

ii. Civil rights act of 1866

iii. Fair housing act of 1968

iv. State constitutions and Civil Rights Act

v. Local Ordinances

· Soules v. HUD

· Soules had a 12 year old child and was refused housing – she alleged it was because of the child.  Her prima facie case showed that she was a member of the statutorily protected class, they qualified for the housing, and they were rejected even though the housing remained available.

· Court held that overall the procedure by Downs was not inappropriate and that Soules combative attitude along with Down’s being out of town resulted in the housing denial rather than discrimination.

V. Delivery of Possession

a. Initial Actual possession

i. English Rule – Most states in the US follow this rule

There is an implied covenant from the landlord to provide T with initial actual possession.  T must defend the property thereafter.  You can’t have an absentee landlord here.

ii. American Rule – Tenant has a LEGAL right to possession – but securing actual possession is the Tenants problem not the landlords.  This is based on an expectation of what landlords are like and that they are usually absent.

· Hannan v. Dusch

· D and P had a lease – P claimed that it was the duty of D to make sure that the premises would be open for his entry, but D had allowed another Tenant to remain on the property and refused to take legal action against him.  
· Court held that the American law was to be upheld and that P’s remedy was against the holdover tenant, not the landlord.

VI. Automatic Landlord Rights

a. Right to rent and reversion

b. Implicit right of transfer – the right to create leaseholds, etc

VII. Tenants Rights

a. Right to possession of the property – exclusive of everyone including the landlord

b. In most jurisdictions – the right to initial actual possession

c. Right to quiet enjoyment

d. Implied warranty of habitability

e. Right to transfer by both assignment and sublease 

VIII. Tenant-Landlord Relationship

a. The lease splits possession and ownership.

b. There is a dual relationship:

i. Privity of Estate (the property)

ii. Privity of Contract (the lease promises)

c. Types of relationships:

i. Assignment – T1 stands in for T and takes all his rights to possession

· Landlord has transferred possession to tenant there is p/e and p/k.  T1 has a relationship with T, but not L.
ii. Sublease – T1 has different possession rights from T.

· There is nothing in common between T1 and L – legally they are separate by the sublease.  T1 has different possession right from T and there are effectively two separate deals.

· Ernst v. Conditt

· Ernst leased land to Rogers who then transferred the land to Conditt.  Conditt then abandoned the property and Ernst wanted rent and argued that the agreement between Rogers and D was an assignment and that therefore Conditt was wholly liable.

· Court held that this was an assignment and that Conditt was liable.  Conditt had all Rogers rights of possession

· Kendall v. Pestana

· Case involving both subleases and assignments.  Issue here was that Pestana refused to give consent for Bixler to assign his sublease to Kendall because he wants an increased rent because the value of the land has gone up.  

· Courts hold that Pestana needs to have a reason to say no – and that reason has to be based upon the suitability of the lease of the property.

IX. Lease 

a. Tenants Duties

i. Privity of Estate

· Pay rent

· No waste

· Return possession at the end of the lease

· Not abandon earlier

ii. Privity of contract

· Pay agreed rent on time

· No noise, pets, etc

b. Landlords Duties

i. Privity of Estate

· Covenant of quiet enjoyment

· Initial actual occupancy (English Rule)

· Fairness of commercial property for known intended use

· Habitability of residential property (IWH)

ii. Privity of Contract

· Provide heat

· Paint, etc

iii. Remedies
· Ejectment

· Eviction – an assertion of a possessory right – different from ejectment because ejectment is brought by someone with a right of superior possession and eviction there is usually a contract.  Eviction is quick and dirty and can occur in 3-10 days.  HOWEVER – landlord just can’t come in and throw you out – that is forcible entry and unlawful detainer. Landlord needs to go through the courts to throw someone out. 
· Debt for back rent

· Security deposit retention

· Damages for waste

· Damages for breach of lease contract

· Berg v. Wiley

· Berg is doing construction on the restaurant and Wiley believes that this is voluntary waste and wants to evict her because the lease says she can’t make any changes without his approval.  He goes in and changes the locks when she’s not there

· Court holds that almost all lockouts are illegal and that he was in breach of the unlawful detainer statute, the lockout was wrong and that she recovered $31,000 for lost profits, $3560 for loss of chattels.

X. Ending a tenants possession early

	Action
	Tenants point of view
	Landlords point of view
	Result
	Cases

	Eviction
	Involuntary
	Voluntary
	Lease ends, T has no future rent liability
	Bergin v. Wiley

	Abandonment
	Involuntary
	Voluntary
	Leasehold continues, T remains liable for rent
	Reverse of eviction

	Surrender
	Voluntary
	Voluntary
	Ends leasehold.  Requires mutual agreement of L and T
	Sommer v. Kridel


· Sommer v. Kridel

· P entered into a Lease agreement with D but before D could move in he wrote Sommer saying he couldn’t afford to live there because he wasn’t getting married and he was going back to school.  P sued D for $7590.00 the total amount of the two year lease
· Court held that the landlord had an obligation to try to mitigate damages.  Landlord bears the burden of proof to show that he did all that he could to mitigate the damages.

XI. Landlord’s Behaving Badly

a. Covenant of Quiet Enjoyment

i. Often unwritten and unspoken

ii. Promises that tenant will not be disturbed throughout the tenancy 

iii. L’s passive obligation of non-interference with T’s possession.

· Reste Realty Corp. v. Cooper

· Cooper rented a portion of the basement floors from Donigian for a term of 5 years.  When it rained the basement flooded and he promised to fix it.  She later extended the lease to cover the entire floor and when Donigian died Reste Realty Corp. took over and the building remained unrepaired.  When the building flooded on 12/20 she requested landlord to repair it and when he didn’t she left the premises

· Court held that the landlords failing to repair the outside of the building leading to the flooding was a breach of the landlords covenant and justified the tenant’s removal.

b. Doctrine of Constructive Eviction

i. Tenants affirmative defense against L’s suit for rent

· This is not a cause of action is it an excuse

· When the landlords substandard behavior forces the tenants to leave possession or relinquish possession 

· This is a legal fiction (“as if” the eviction had happened)

ii. With regard to the Cooper case:

· L’s wrongful failure to prevent flooding

· Deprived T of the beneficial use of the property
· T was unable to occupy and moved out.

c. Residential Leaseholds – Special Rules

i. Illegal lease doctrine – This does not require the landlord to provide habitable property.  This depends upon housing code violations that exist before L and T come together to lease the premises.  This doctrine starts at the beginning of the establishment of the relationship between L and T when then they agree to lease the premises.  Constructive eviction depends nothing upon housing law.
ii. Retaliatory Eviction:  If you complain about a real concern the landlord can’t just evict you because they are mad.

iii. Implied Warranty of Habitability:

· Consumer’s protection doctrine combines contract and tort.  This means that the property is safe, clean and fit for habitation.  Housing codes are only used as a start – there are basic standards of living below which no one can fall.
· Hilder v. St. Peter

· P moved into an apartment and once they moved in the problems started, every time they asked D to fix them he would say he would get to it, and then never did.  When the sewage filled the basement and D did nothing about it P sued

· Court held that D had breached the implied warranty of habitability.  She couldn’t leave because she had no where else to go.  She was entitled to get all her money back and damages for having to live in those conditions.
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