The Sale of Land

I. The Transaction

a. Contract for Sale

i. Statute of Frauds

ii. Implied Warranty of Marketability

iii. Time is of the Essence

b. Buyer Inspects Title

c. Closing

i. Contract for Sale Extinguished by Merger

ii. Express Covenants in Deed

d. Recording

II. The Contract for Sale

a. Statute of Frauds – requires writing for contract for the sale of land that shows a meeting of the minds

i. Minimum Requirements:

1. [Parties]

2. Signed by the party to be bound

3. Description of the property

4. Price [a reasonable price may be implied by the court]

5. “Material Terms” [in some states]

ii. Exceptions:

1. Part Performance – allows for specific performance where

a. Party does act of “unequivocal reference to a contract”

i. Pays; AND

ii. Possesses; AND

iii. Makes Improvements [Jx split on if ALL req]

b. R2d Contracts § 129 

i. In reasonable reliance on the contract

ii. Party has so changed his position that

iii. Injustice can be avoided only by specific enforcement

iv. Comment d: action MUST be unequivocally referable to the oral agreement UNLESS the making of the promise is admitted or is clearly proved
2. Estoppel – allows for specific performance where 

a. Party changed position in reliance on contract

b. Unconscionable injury would result from denying enforcement of the oral contract 

b. Time if of the Essence 

i. Where contract states “time is of the essence” if one party does not tender performance by the date specified in contract the other party is excused from performing

ii. If contract does NOT state “time is of the essence” the contract may still be enforceable in equity after the date specified in the contract if performance is offered in a reasonable period thereafter

c. Implied Warranty of Marketability 

i. Implied in contract [even with quitclaim deed] UNLESS there is a provision in the contract to the contrary i.e. “insurable title” req title insurance only

ii. Marketable Title = 

1. Title reasonably free from doubt

2. Free from encumbrances

3. No reasonable probability that buyer will be subject to a lawsuit

4. One which a prudent purchaser would accept

iii. Title resting in adverse possession, if clearly established, will be held marketable by:

1. Proving to the court in suit against buyer that

a. Outstanding claimants could not succeed were they in fact to assert a claim; AND

b. There is no real likelihood that any claim will ever be asserted

2. Quieting title by suing true owners [if true owners are unknown then in rem quiet-title proceeding that permits service of unknown claimants by publication]

iv. Defects in Title [rendering title unmarketable unless waived]:

1. Defects in chain of title – ownership in question

2. Private encumbrances

a. Easements

b. Covenants

3. VIOLATION of zoning regulation [if imposed after signing of contract = frustration of purpose]

4. VIOLATION of waived private encumbrance i.e. covenant

v. Defects in Premises [rendering title unmarketable unless waived]

1. Majority – seller/broker must disclose all known material defects both on and off the property [Broker has additional duty to inspect and disclose]

2. Majority – Duty to Disclose

a. CA Statute - duty to disclose if:

i. Seller knows of condition materially affecting the value or desirability of property

ii. Condition known/accessible only to the seller

iii. Seller knows condition not known or within reach of a diligent buyer

b. NY Statute – must disclose when

i. Condition created by seller

ii. Condition materially impairs the value of the contract

iii. It is peculiarly within the knowledge of the seller

iv. It is unlikely to be discovered by a prudent purchaser

c. Materiality

i. An objective test of whether a reasonable person would attach importance to it in deciding to buy 

OR

ii. A subjective test of whether the defect affects the value of desirability of the property to the buyer

d. Remedies for Breach – rescission, specific performance, damages
i. Buyer

1. Rescission – Seller has reasonable time or at least until the date of closing [if “time is of the essence”] to rectify any defects

2. Specific Performance

3. Damages - Difference between contract price and market value of the land on the date performance is due [“Benefit of the Bargain” damages]

ii. Seller

1. Rescission

2. Specific Performance

3. Damages

a. If the value of the land falls → difference between contract price and market value of the land on the date performance is due

b. If price has risen or stayed the same → nominal damages  

e. Equitable Conversion - If there is a specifically enforceable contract for the sale of land, equity regards as done that which ought to be done. 

i. The buyer is viewed in equity as the owner from the date of the contract.

ii. Majority: Burden of fortuitous loss is on purchaser.

III. The Deed

a. Merger 

i. When a buyer accepts a deed, the buyer is deemed to be satisfied that all the contractual obligations have been met and s/he can no longer sue the seller on promises in the contract of sale not contained in the deed bit rather must rather sue on warranties

ii. Get around by saying particular obligation of the seller is an independent/collateral obligation

b. Statute of Frauds

i. For an instrument to be a conveyance it must contain:

1. Grantor

2. Grantee [if blank, nullity w/ implied authority to fill in]

3. Words of grant

4. Description of the land [Hierarchy of rules to decide cases of conflicting description natural monuments:]

a. artificial monuments

b. references to adjacent boundaries

c. directions

d. distances

e. area

f. place names

5. Signature of the grantor(s) [ + spouse, etc.]

6. Attestation of acknowledgement [sometimes]

ii. Forgery = VOID

iii. Fraud = VOIDABLE by grantor in action against grantee BUT a bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor

c. Warranties of Title

i. Types of Deeds

1. General Warranty Deed 

a. Contains the usual covenants

b. Warrants title against defects arising BEFORE and during time grantor had title

2. Special Warranty Deed 

a. Contains the usual covenants

b. Only Warrants title against defects arising DURING time grantor had title

3. Quitclaim Deed - Warrants NOTHING

ii. Covenants [usual warranties included in a deed]

1. Present Covenants 

a. Covenant of Seizin – grantor warrants that s/he owns the land conveying

b. Covenant of Right to Convey – grantor warrants that s/he has the right to convey the land

c. Covenant Against Encumbrances – grantor warrants there are no easements, covenants, mortgages, liens, or other encumbrances on property 

i. Unlike w/ contract for sale latent violation of land use statue that does not expose buyer to a real and substantial probability of litigation or loss IS NOT an encumbrance

ii. Reconciling Standards

1. Harder to tear up contract

2. Public policy of finality of closing

3. Technical regulation vs. general land use restriction

4. Law is different in different states

d. Breach of Present Covenants

i. Broken, if ever, at conveyance

ii. Statute of limitation starts to run at the date of delivery of the deed

iii. Don’t run with the land since they are breached, if at all, at conveyance 

1. BUT when they are breached it gives rise to a choose in action [right to bring action or recover a debt of money] 

2. Minority: chose of action impliedly assigned with the transfer of deed 

2. Future Covenants
a. Covenant of Quiet Enjoyment - grantor warrants that grantee will not be disturbed by another party’s lawful assertion of a superior claim

b. Covenant of Warranty – grantor will defend against lawful claims and compensate for any loss that results from the assertion of superior title

c. Covenant of Further Assurances – grantor promises to execute any further documents to perfect title

d. Breach of Future Covenants

i. Requires grantee or successor 

1. Is actually/constructively evicted;

2. Buys up the paramount claim; OR 

3. Is otherwise damaged 

[i.e. mere existence of superior title does not constitute a breach]

ii. Statute of limitations does not begin until covenantee is disturbed in her possession

iii. Future covenants run with the land if there is privity of estate [pass title or possession – there must be an estate, “fee simple” or “possessory estate” that the covenant attaches to for it to pass]

iii. Damages for Breach [Benefit of the Bargain]

1. Present Covenants

a. Damages limited to the amount of consideration paid by original grantee + interest [Split Jx]

b. Covenant of Seizin

i. Entire Tract = entire purchase price, grantee must re-convey possessory interest to covenentor

ii. Partial Breach = proportionate part of purchase price OR entire price if rescind, grantee must re-convey possessory interest of portion of land where title failed to covenentor

iii. Estoppel by Deed – If grantor conveys land that he does not own, if subsequently acquires legal title to that land it automatically passes to the grantee [no lawsuit necc]

c. Covenant against encumbrance

i. Not removable = difference in value of the land with and without encumbrance [judged at date of sale]

ii. Removable = amount spent to remove encumbrance

iii. Removable BUT don’t remove = nominal damages UNLESS can show sold land for less than market value

2. Future Covenants 

a. Consideration paid OR

b.  Reasonable expenditure to purchase superior claim

d. Implied Warranty of Quality 

i. Builder vendor impliedly warrants that the residence is free from defective materials and is constructed is a sound and workmanlike manner

ii. IWQ applies when:

1. There is a builder-vendor
2. There is a sale to a subsequent purchaser

3. There is a latent defect; AND

4. It manifests itself in a reasonable time after purchase

iii. Damages

1. Cost of repair, OR

2. Diminution of value w/out repair

iv. Don’t know if IWQ can be waived

1. If controlled by contract law; YES

2. If controlled by property law; NO

e. Delivery
i. Deed not effective until it has been delivered

ii. Delivery = words or conduct by the grantor that shows 

1. An intent to make the deed operative; AND

2. To immediately pass an interest to the grantee 

iii. Presumption of delivery where:

1. Deed is handed to the grantee; OR

2. Deed is Acknowledged by the grantor before a notary; OR

3. Deed is recorded

iv. Conditional Delivery 

1. On Death – only enforceable if intend to PRESENTLY transfer interest w/ possession to take place later and does NOT resemble a will

2. To Third Party – effective if not revocable by grantor

3. Exception: Chillemi v. Chillemi pg 636

IV. Title Assurance 

[Issue arises when owner conveys property to one person and later conveys it again to another person – who should prevail?]

a. Common Law – First in time prevails 

b. Recording Acts – System of recordation to give notice to subsequent purchasers to protect them from earlier claimants of whom they are unaware [only important when there are two claimants contesting title – recordation is not essential for the validity of a deed as between grantor and grantee]

i. Types of Recording Acts

1. Race – as between successive grantees priority is determined solely by who record first
2. Notice – a subsequent purchaser prevails over a prior grantee that fails to record where

a. They are a subsequent purchaser

b. They pay valuable consideration

c. In good faith

d. Without actual or constructive notice of a prior claim at the time of conveyance
e. EVEN IF they fail to record themselves

3. Race-Notice - a subsequent purchaser prevails over a prior grantee that fails to record where

a. They are a subsequent purchaser

b. They pay valuable consideration

c. In good faith

d. Without actual or constructive notice of a prior claim at the time of conveyance
e. ONLY IF they record before the prior grantee

[If a person fails to record, the person leaves to the grantor (and the grantor’s heirs and assigns) the power to defeat the deed by executing a subsequent deed in favor of a bona fide purchaser]

ii. Shelter Rule – a person that takes from a Bona Fide will prevail over any interest that the BFP would have prevailed over whether or not they have actual knowledge of the prior unrecorded interest.

iii. Notice 

1. Actual Notice 

2. Constructive

a. Record Notice – If an instrument is properly recorded in the chain of title any subsequent purchaser has record notice of it and is therefore not a BFP

b. Inquiry Notice – under certain circumstances a subsequent purchaser is charged with the knowledge of what they would have discovered had they made an inquiry [Not required in all Jx]

i. Inquiry from possession

ii. Inquiry from neighborhood 

iii. Inquiry from reference to an unrecorded instrument [Jx split on neighborhood & reference]

iv. Chain of Title - Those documents of which the purchaser has constructive notice of

1. In Chain of Title – Particular Jx determines what is required/how for back to search depending on their index system [whether have track index makes difference on what is reasonable] 

2. Not in Chain of Title

a. Mother Hubbard Clause - grants “all of the grantor’s property in a certain county”

b. Prior document recorded too early

c. Prior document recorded too late

d. Prior deed from grantor outside the chain of title [wild deeds]

e. Collateral Document Rule - common grantor of multiple lots [Jx Split 50-50]

V. Title Insurance 

a. Guarantees that the insurance company has searched the public record and insures against any defect in the public record, unless such defects are specifically excepted from coverage in the policy

b. No fixed term – continues as long as the insured maintains an interest in land but creates liability to the insured only and does not run with the land

c. Policy will compensate owner if:

i. Title actually held by other than the insured owner

ii. Encumbrances on the insured’s title

iii. Title of the land is unmarketable

iv. Insured has no right of access to land

d. Standard Exclusions:

i. Defects that would be revealed by survey or inspection

ii. Defects not shown by public records affecting land title

iii. Losses arising from governmental regulations affecting the use, occupancy or enjoyment of land – unless notice of enforcement /violation is in record

e. Duty to Disclose [Jx split]

i. ½ Jx - imply a title insurer’s duty to conduct a standard title search and disclose all discoverable defects to the title insurance applicant

ii. ½ Jx – No duty to disclose all possible defects in title [i.e. that the deed is for fewer acres than indicated] 

f. Advantages of Title Insurance

i. Company agrees to defend at its own expense

ii. Eviction is not a prerequisite to a suit on an insurance policy as it is on a suit for breach of the covenant of general warranty

iii. Amount of guarantee is comparable

iv. Insurance company more likely to be around and to be viable

v. Comparatively cheap (since payouts for defects are relatively rare)

Rights Against Neighbors

I. Trespass

a. Protects P against interference with the exclusive possession of P's land

b. Requires physical invasion

c. Common-law: every voluntary unauthorized invasion = trespass

d. Modern Law

i. Unintentional

1. Recklessness or negligent conduct, or abnormally dangerous activities

2. Liability requires that there is harm

ii. Intentional

1. Intent to enter land, not necessarily to invade another’s interest

2. Strict liability for…

a. Visible Physical Invasion

b. Invisible Physical Invasion  - if there is

i. Actual/Substantial physical damage that does

ii. Permanent/Semi-permanent harm

II. Nuisance

a. Protects P's use and enjoyment of P's land

b. Includes physical invasions of trespass and non-physical interferences 

c. Specific acts may be deemed a nuisance by statute 

d. Public Nuisance 

i. Unreasonable interference with some right of the general public including:

1. public health

2. public safety

3. public peace

4. public comfort

5. public convenience

ii. Cause of action may be maintained by…

1. One who suffered harm of a kind different from that suffered by other members of the public exercising the right common to the general public that was the subject of interference
2. Public official/agency/representative

e. Private Nuisance 

i. Conduct that is a legal cause of an invasion of another’s interest in the private use and enjoyment of land

ii. Cause of action may be maintained only by person with

1. Actual Possession [adverse possessor, lesee]

2. Right to Immediate Possession [NOT lessor]

iii. Liability when invasion is Substantial AND

1. Intentional AND Unreasonable

a. Intentional if…

i. D acts for the purpose of causing [invasion]; or

ii. D knows that [invasion] is resulting; or 

iii. D knows that [invasion] is substantially certain to result from his conduct

b. Unreasonable if…

i. The gravity of the harm outweighs the utility of the actor's conduct  

1. Factors to consider in Gravity of Harm

a. The extent of the harm involved;

b. The character of the harm involved;

c. The social value that the law attaches to the type of use or enjoyment invaded;

d. The suitability of the particular use or enjoyment invaded to the character of the locality; and

e. The burden on the person harmed of avoiding the harm

2. Factors to consider in Utility of Conduct

a. The social value that the law attaches to the primary purpose of the conduct;

b. The suitability of the conduct to the character of the locality; and

c. The impracticability of preventing or avoiding the invasion

ii. When balancing consider invasion
1. as operated
2. as located
3. alternatives
2. Intentional AND Reasonable [utility > harm] IF
a. There is severe Harm AND
b. D is able to pay and continue conduct
c. Unintentional AND…

d. Negligent; or
e. Reckless; or
f. Conducting activity that is hazardous per se
iv. Specific Nuisances
1. funeral home
2. halfway house – Jx split
3. neighbor builds structure to ‘vex’ neighbor
4. mere unsightliness ≠ nuisance 
v. Remedies

1. Let activity continue by denying all relief
2. Abate activity w/ injunction
a. Enjoin if:

i. On-going
ii. Damages won’t do 

iii. Significant harm
iv. Imbalance of equity
1. Injury that will result to the defendant AND public by granting the injunction 
VS. 
2. Injury sustained by the complainants by granting the injunction
b. Plaintiff may then sell the right to enjoin the nuisance to the nuisance maker at the price that is appropriate between them
3. Let activity continue w/ defendants paying damages
a. One time nuisance; OR

b. Utility > Harm and D is able to pay

4. Abate activity if plaintiff pays damages
a. Solution where:

i. Public nuisance; AND

ii. Defendant not totally/exclusively at fault

b. Has the effect of forcing the plaintiff to sell injunction against nuisance for a court specified price

vi. Defenses

1. Where nuisance is caused by Negligence/Abnormally Dangerous Activity - contributory negligence

2. Assumption of Risk

a. Consent where knew of likely nuisance to develop

b. "Coming to" the nuisance

i. Majority: knowledge does not preclude recovery

ii. Minority: deny recovery

III. Lateral and Subjacent Support
a. Lateral Support – provided to one piece of land be the parcel of land surrounding it
b. Subjacent Support – support from underneath as opposed to the sides

c. Duty of neighbor to provide support that would need and receive under natural conditions [i.e. w/out structures] – liability is absolute BUT does not arrive until subsidence actually occurs

d. No liability [w/out negligence] where:

i. Subsidence occurs on land that would NOT have occurred but for the structures built on that land; OR
ii. Subsidence on land [improved or unimproved] due to the withdrawal of fluids or their release as a result of excavation
Servitudes

I. Profits
a. Right to take something off another person’s land that is part of the land or a product of the land [e.g. minerals] 

b. Easement to go on land implied

II. Licenses
a. Oral or written permission to do some acts that would otherwise be trespass

b. May be express OR implied

c. Revocable UNLESS

i. License is coupled with an interest [e.g. license to enter and take timber]

ii. Becomes irrevocable under the rules of estoppel [R3d § 1.2(4)]

d. Assignable if parties intend it to be so

e. Where question of interpretation between license and easement in gross preference towards interpretation as a license

III. Easements [rights arising from a grant]

a. A grant of an interest in land that 

i. Entitles a person to use land possessed by another [affirmative easement] OR 

ii. Prevents the owner of land from doing some act on their land [negative easement – addressed in next roman numeral section].

b. All easements are either appurtenant or in gross
i. Easement appurtenant to the land

1. Right to use the servient land that goes to whoever owns the dominant land [right tied to land not owner]

2. Passes with the tenement to any subsequent owner of the tenement 

3. Where it is not clear law construes in favor of appurtenant easements

ii. Easement in gross [CAN’T be implied, CAN be by prescription]

1. Gives specific person(s) right to use the servient land

2. Usually assignable if parties so intend

c. Easements can be created by

i. Express Grant/Reservation

ii. Estoppel

iii. Balance of the Hardships

iv. Implication

v. Necessity

vi. Prescription

vii. Condemnation

d. Types of Easements

i. Easement by Express Grant/Reservation
1. Within the Statute of Frauds requiring a writing signed by the grantor otherwise = license only

2. In construing ambiguous grants [easement vs. fee simple] if for limited purpose/use or w/out clear boundary = easement

3. Easement by Reservation
a. Within the Statute of Frauds requiring a writing signed by the grantor otherwise = license

b. Reservation in favor of grantor

i. Common Law = reservation of an easement is not allowed BUT got around it w/ re-grant theory
ii. Modern Law = Grantor of land may reserve an easement for self in grant making the land granted the servient estate

c. Reservation in favor of third party
i. Common Law = reservation of an easement is not allowed EVEN WITH re-grant theory [since implied re-grant was only to grantor not others]

ii. Majority – still follow common law ALTHOUGH it can be got around by just using two deeds and making grant literal

iii. Minority – easement may be reserved for third party 

4. Scope/Duration - depends on the language of the document together with surrounding circumstances to determine parties’ intent

ii. Easement by Estoppel [NOT in TX]

1. Creation – allowed where: 

a. There is permissive use [i.e. express or implies license]

b. Licensee relies on the license to their detriment [makes improvements]

2. Scope/Duration

a. Scope is based on use

b. Can be temporary

iii. Easement by Balance of the Hardships
1. Creation – injunction denied unless dominant estate has to pay damages

2. Scope/Duration – same as w/ estoppel except duration is permanent

iv. Easement by Implication [matters order lot sold?]

1. Arises in either the conveyor or conveyee as an inference of the intentions of the parties to continue use.

2. Requires Common Grantor
a. Implied if there is a quasi-easement that is:

i. Apparent – known or knowable at the time of conveyance
ii. Continuous [use OR improvement]

iii. Reasonably Necessary 

1. Cost

2. Difficulty of establishing alternative

3. Whether price paid reflects expected continued use of the servient portion of the original tract

b. Scope/Duration 

i. Scope is what the prior use was 

ii. Lasts forever

v. Easement by Necessity [matters order lot sold?]

1. Requires Common Grantor [NOT STATE]

2. Created if:

a. Roadway is a strict necessity, not a mere convenience [land becomes unusable]

b. The necessity existed at the time of the severance

c. Notice 0 land is landlocked

3. Scope/Duration

a. Scope depends on the necessity

b. Lasts only as long as it is necessary

vi. Easement by prescription [adverse possession]

1. Fiction of the lost grant Jx

a. Presumes that where there is use for a long period of time [20 yrs] there was once an explicit grant of an easement but it was lost

b. Owner is presumed to acquiesce in use [license]

c. To get prescriptive easement must show that use was NOT permissive

2. Requires

a. Defined location

b. Use beginning only after land was split up [can’t adversely possess own land

3. Created when use is:

a. Continuous

i. Lost Grant – mere letter interrupts

ii. Other Jx – sign or oral protest does not suffice

b. Open and Notorious

c. Exclusive – when an owner uses a roadway as well then use is not adverse [assumed license]

d. Adverse

i. Jx w/ fiction of the lost grant 

1. Use was not permissive; and 

2. Owner acquiesced [letter denying use rebuts acquiescence]

ii. Jx w/out, same as w/ adverse possession

4. Public Prescriptive Easement created by

a. The public uses the private land in a manner meeting the requirements for prescription

b. FL,HA, OR – if beach always used publicly = customary right to use

c. Public Trust Doctrine [NJ]

i. The state owns all of the land “flowed by tidal water up to the mean high water mark” in trust for the people and all people have a right to use it

ii. To exercise right public must have access to dry sand area [rest, dry nets, access]

iii. Therefore public must be given both access to and use of privately-owned dry sand areas as reasonably required based on

1. location of dry-sand area

2. extent and availability of public dry-sand area

3. nature and extent of public demand

4. use by owner

5. Scope/Duration

a. Scope is what the use was that created the easement

b. Lasts forever

c. No basis for assuming the parties intended the easement to accommodate future needs [more difficult to increase burden]

vii. Easement by Condemnation
1. Judicial Proceeding

2. Requires showing of requisite necessity

3. Dominant estate must pay damages

e. Scope of Easements Generally

i. An easement granted for the benefit of a lot cannot be used to benefit a different lost EVEN IF the same person owns both lots

1. Use for benefit of second lot = violation

2. BUT servient land owner may only be granted damages instead of an injunction if an injunction would be inequitable [Balance of the Hardships = Dominant owner would suffer considerably, Servient owner suffers very little]

ii. The manner, frequency, and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal development of the dominant estate

1. What was intended?

2. What was foreseen?

3. How much will the burden increase?

iii. Generally location/width of established easement cannot be changed unilaterally BUT restatement allows servient owner to relocate or make reasonable changes in its dimension when necessary to permit normal development of the servient estate, provided the changes don’t interfere w/ the easement holder’s use

f. Transfer of Easements

i. Easement Appurtenant 

1. Benefit is attached to the dominant land and passes only with it

2. Burden passes with the servient land when it is transferred

ii. Easement in Gross
1. Old Rule – benefit of easement in gross NOT assignable

2. Modern Rule 

a. Benefit of a commercial easement in gross IS assignable 
b. Benefit of a noncommercial easement in gross IS assignable IF the parties so intend

3. Restatement 

a. 1st Restatement Prop - ONLY commercial easement assignable

b. Restatement Servitudes – ALL easements in gross are assignable UNLESS contrary to the parties intentions

4. BUT easement cannot be alienated in a way that it can be used by multiple people separately; they must use it as “one-stock”

g. Termination of Easements

i. Release in writing [Statute of Frauds]

ii. Merger of dominant and servient estates

1. Cannot have easement over your own land

2. NEW easement of same sort may arise in one of the manners stated above if all conditions are met

iii. Abandonment  - to establish there must be:

1. Non-user [although mere non-user alone is not enough]

2. Acts by the dominant tenement conclusively and unequivocally manifesting EITHER

a. A present intention to relinquish the easement; OR

b. A purpose inconsistent w/ future existence

iv. Prescription - servient tenement holder's use interferes with or prevents easement holder's use for statutory period

v. Alteration of Servient or Dominant estate that makes it impossible to achieve the purpose of the easement or necessity disappears

vi. Estoppel (easement holder leads servient estate owner to reasonably believe the easement is abandoned, and servient tenant detrimentally relies on this)

h. Remedies ????

i. Injunction

ii. Damages

IV. Negative Easements 

a. Generally not permitted unless one of the four types recognized by early English law:

i. Light

ii. Air

iii. Subjacent or Lateral Support

iv. Flow of an artificial stream

b. BUT – law is expanding [solar easements, scenic easement]

c. Many negative easements → equitable servitudes

d. CANNOT be acquires by prescription [prescription does not apply until the rights of the servient owner are interfered with and a cause of action against the dominant owner arises]

V. Covenants [rights arising from a promise – determine when a successor owner can sue or be sued on an agreement to which he was not a party]

a. Real Covenants

i. Rules apply when plaintiff asks for damages at law
ii. Runs with an ESTATE in land 

iii. Creation

1. Must be in writing

2. By accepting a deed the grantee is bound by any covenants

iv. Requirements for Burden to run

1. Parties intended burden to run

2. Covenant must touch and concern the land

3. Privity of estate between original promisor and promisee [horizontal privity]

4. Privity of estate between original promisor and assignee [vertical privity]

5. Subsequent purchaser has notice of the covenant

v. Requirements for Benefit to run [more lenient]

1. Parties intended benefit to run

2. Benefit must touch and concern the land

3. Some form of vertical privity

vi. Intent

1. Usually found from language of deed

2. If ambiguous court looks at

a. Purpose of the covenant

b. Circumstances

vii. Privity

1. For Burden to Run

a. Horizontal Privity

i. The covenant must accompany the transfer of an interest in land between the original covenanting parties (e.g., landlord/tenant, grantor/grantee, mortgagor/mortgagee)

ii. Minority – NOT required

b. Vertical Privity – successor succeeds to the entire estate in land held by the original covenanting party

2. For Benefit to Run

a. Horizontal Privity – NOT REQUIRED

b. Vertical Privity - will exist as long as the successor acquires a legal interest in the land and takes possession (e.g., a life estate from a fee owner would qualify) [everyone but adverse possessors]

3. Homeowner’s association – agent of the real parties and so able to sue to enforce the benefit even though not actually in privity

viii. Touch and Concern 

1. Generally a covenant touches and concerns land if it…

a. Benefits/burdens physical use or enjoyment of land

b. Enhance value of benefited land

2. Personal affirmative covenant [benefit in gross no benefiting the land] does not touch and concern

3. Restatement – enforceability depends on reasonableness of the covenant

4. Why Touch and Concern

a. Public policy – if don’t like restriction can say don’t touch and concern

b. Policing mechanism – allows court to get rid of restrictions

ix. Notice 

1. Actual Notice

2. Record Notice

3. Inquiry Notice – the lay of the land puts the purchaser on notice to check deeds of the neighboring lots

b. Equitable Servitudes 

i. Rules apply when plaintiff asks for relief in equity
ii. Runs with the LAND itself and not the estate

iii. Creation

1. Generally requires a writing

2. A negative servitude may be implied in some Jx [NOT CA]

a. Where a common grantor sells a lot with restrictions benefiting the lot retained → restriction becomes mutual [Implied Reciprocal Servitude]

b. Requires

i. Common Grantor

ii. Common Scheme 

iv. For Burden to Run

1. Intent 

2. Touch and Concern

3. Notice

v. For Benefit to Run

1. Intent

2. Touch and Concern

c. Scope of Servitudes

1. Restriction to Residential Use

2. Since the purpose of the group home is to provide the residents with a traditional family structure and atmosphere it is a matter of law that the home is used for residential purposes

3. Public policy favors construing group homes as single-family dwelling

4. Fair Housing Act: 

a. Discriminatory intent – must show handicap of potential resident was in some part the basis for the policy being challenged

b. Disparate impact – must show only that defendant’s conduct actually or predictably results in discrimination or has a discriminatory effect

c. Reasonable accommodation – when a rule, policy, practice or service prevents a person from the equal opportunity to use and enjoy a dwelling a person must make an accommodation [i.e. not enforcing covenant] as long as the accommodation:

i. Does not require a fundamental alteration in the nature of the program; OR

ii. Would not impose undue financial or administrative burdens on the defendant

ii. Racial Restrictions - ENFORCEMENT of private discriminatory covenants by the judicial system IS a state/governmental act and is thus forbidden under the equal protection clause

d. Termination of Covenants and Servitudes

i. Merger

ii. Abandonment

1. Must be an intent to abandon [can’t abandon fee simple]

2. Act must conclusively and unequivocally manifest intent

3. Act must be by dominant estate

iii. Equitable Defenses to Enforcement

1. Estoppel 

2. Balance of the Hardships

3. Change in Condition - strictly enforced, in most cases courts continue to enforce covenants despite, changes usually requires either

a. Change outside the subdivision so pervasive that all lots in the subdivision unsuitable for the permitted use

b. Substantial changes within the subdivision

4. Condemnation

a. If Gov condemns existing easement or servient land → compensate easement owner

b. If Gov violates rest covenant → compensate landowner w/ benefit

c. If Gov condemns land w/ affirmative covenant → must pay beneficiary for lost benefit

Common Interest Communities

I. Characteristics

a. Units owned by tenants themselves

b. Common areas owned by all tenants as tenants in common

c. Owner’s association

II. Enforcement of the Restrictions

a. Enforce Covenants/Servitudes as above

b. Restrictions in Orig. Document [CC&R]

i. Strong Presumption of Validity

ii. Strike down only if unreasonable – i.e.:

1. Arbitrary; or

2. Violate public policy; or

3. Unconstitutional

c. Restriction subsequently adopted

i. Only enforced if reasonable; or

ii. Within business judgment

d. CA

i. Equitable Servitude - statute [not unreasonable/reasonable rules]

ii. Not Equitable Servitude - Business judgment rule

Zoning

I. Structure of Authority

a. Legislature grants power to zone through an enabling act [many states follow/have followed Standard Zoning Act - NOT California]

b. Zoning commission 

i. composed of citizens appointed by mayor

ii. recommends comprehensive plan

iii. makes amendments to plan

iv. plan/changes must be approved by city council

c. Board of adjustment

i. composed of citizens appointed by mayor

ii. grants variance

iii. grants special exceptions

d. Comprehensive Plan – statement of the local government’s objectives and standards for development [only required in ½ of states]

II. Constitutional Limitations

a. Three constitutional considerations w/ zoning

i. Valid exercise of police power [no legit state interest-health, safety, welfare]

ii. Does it violate a protected right [substantive due process]

iii. Takings 

b. Police Power = legislative power a state has to regulate human affairs so as to effect the purposes of government [Zoning w/in]

c. Procedural due process

d. Substantive due process 

i. Protected under the 14th amendment – “ No State shall…deprive any person of life, liberty, or property, without due process of law…”

ii. Primary Question = Does the ordinance bear a rational relationship to a permissible state objective [ie. Public health, safety, and general welfare]

1. Strict Scrutiny Standard

a. If the ordinance infringes on a fundamental right the burden is on the state to justify the legislation’s objective

b. Housing NOT a fundamental right

c. Fundamental rights include

i. Free speech

ii. Freedom of Association

iii. Right to Privacy [not really Federal]

d. Moore: constitutional protection given to the right of traditional families to live together

2. State Supreme Court

a. Most cases are resolved at state level based on state constitution

b. More likely to strike down legislation that is

i. Arbitrary; or

ii. Unreasonable

c. Most state constitutions explicitly protect the right to privacy

e. Equal Protection Clause

i. Protected under the 14th amendment – “No state shall deny any person within its jurisdiction the equal protection of the law”

ii. To establish a violation must show a discriminatory purpose or intent [discriminatory effect is not enough]

iii. Primary Question = Does the ordinance bear a rational relationship to a permissible state objective [ie. Public health, safety, and general welfare]

iv. Strict Scrutiny Standard – If zoning operation operates by reference to a suspect classification [i.e. race, national origin, religion, or possible age or sex] the burden is on the state to justify the legislation by showing it has a compelling state interest in the legislation’s objective

III. Fair Housing Act 

a. Discriminatory intent not required as with constitutional limitation

b. Prima facia case – need only show a discriminatory effect
c. City must rebut w/ persuasive, legitimate reasons

IV. Takings

a. Protected by 5th Amendment – “…nor shall private property be taken for public use without just compensation…” held to apply to state under 14th amendment due process.

b. See below

V. Non-conforming use

a. Non-conforming use – use in existence when the zoning ordinance is passed that is not permitted under the new zoning ordinance 

b. Non-conforming use may be limited or terminated

i. Limits set by zoning ordinance may be…

1. Prohibition on expansion

2. Bar on rebuilding in case of destruction

3. Prohibition on changing to another non-conforming use

c. Amortization

i. Minority: Non-conforming use vests a property right in the owner of the land that runs with the land [to subsq. owners] and can’t be terminated

ii. Majority: Non-conforming use can be terminated after a reasonable amortization period that allows owner to get back investment determined by:

1. nature of use

2. amount invested in it

3. number of improvements

4. public detriment of use

5. character of surrounding neighborhood

6. amount of time needed to amortize investment

iii. Vested Right Doctrine – even if nonconforming use has not begun it may be protected depending on 

1. how far in getting gov. approaval

2. how much money invested in good faith

3. how much spent

d. Estoppel – non-conforming use may continue where 

i. Developers rely reasonably and to their detriment on the issuance of a permit 

ii. IF he makes all reasonably expected inquiries

Eminent Domain

I. Eminent Domain
a. The power of the federal, state or local government to take title to property against the owner’s will 

i. Just compensation is required under: 

1. 5th Amendment – “nor shall private property be taken for public use, without compensation.”

2. 14th Amendment – Due Process Clause

ii. Subject only to the requirements that:

1. Must be within police power
2. Must be for public use
b. What is public use?

i. Traditional: narrow reading, public use [e.g. parks]

ii. Modern: broad reading, public benefit including…

1. Urban renewal

2. Job creation [Poletown]

3. Break up oligarchy [Hawaii]

4. Wherever the exercise of eminent domain power is rationally related to a conceivable public purpose

c. What is being taken?

i. Conceptual Severance
1. State Court – consider the impact of the regulation on the value of the property owner’s entire parcel, as opposed to its impact on just the regulated part
2. Federal Claims/Court of Appeals Fed – just opposite
d. What is a “Taking”?

i. Actual Taking

1. Taking Title

2. Taking Possession – permanent physical invasion 

ii. Regulatory Taking

1. Harm Test:  No taking when regulation has  the purpose or effect of protecting the public from harm [e.g. nuisance]
2. Test of Severe Economic Loss: If diminution in economic value goes too far then it is a taking [small damage = no compensation]

3. Reciprocity Test: regulations that involve reciprocal advantages are not takings [e.g. zoning]

4. Destruction of all Economic Value Test:

a. Taking if regulation denies all economically beneficial uses
b. UNLESS the state can justify its actions as preventing a common law nuisance

5. Exaction - local government measures that require developers to provide goods and services or pay a fee as a condition to getting project approval
a. Must be logically related to the specific burden that the owner’s building create or to which it contributes

b. Permit condition imposed must bear a “rough proportionality” to the negative impact of the development to the public

