Property In General

I. Introduction

a. What is Property

i. Property is what the law defines as property

ii. Once recognized it becomes a legal right

b. Property = a bundle of rights 

i. It is a legal relationship between people regarding a thing

ii. Includes not just right to have, but to use, to destroy, to sell…

c. What claims should be recognized as property determined by

i. Fairness

ii. Economic efficiency

d. Questions to ask when thinking about property

i. Is there a property Interest?

ii. Is it sufficient to support the cause of action?

iii. Is there objection on another basis (e.g. public policy)?

Acquisition

I. Acquisition by First in Time
a. The first person to take possession of a thing owns it

i. Rewarding labor

ii. Protecting investment in resources

b. Native Americans and First in Time

i. Johnson v. M’Intosh - Although Native Americans first in land not regarded as in prior possession of land because they were hunter-gatherers, not settled in permanent homes, didn’t stake out farms.  Did have right of occupancy.

ii. Tee-Hit-Ton Indians v. United States - Right of occupancy is granted by the sovereign Congress and controlled by it (i.e. can be extinguished at any time).  Really no enforceable rights at all.

iii. Lessons learned 

1. Meaning of possession is culturally determined

2. Determination and enforcement of property rights depends on the power of the state to impose its will

II. Acquisition by Creation
a. Intellectual Property

i. Dilemma is balance of:

1. Nurturing creativity and rewarding labor

2. Creating monopolies and endangering market economy

ii. Copyright - Statutorily created right

1. Limited in time

2. Fair use exception

3. Right to parody

4. Cannot copyright idea ONLY expression [Feist v. Rural]

iii. Patent  - Statutorily created

1. Limited in time

2. Applicable to any “new and useful process, machine, manufacture, or composition of matter” including live things as long as they are not “natures handiwork” [Diamond v. Chakrabarty]

3. Requirements

a. Novelty

b. Utility

c. Non-Obvious

iv. Personality Rights
1. Cannot use or evoke the personality of a famous person for commercial purposes w/out their permission… [Midler v. Ford & White v. Samsung]

2. …If done with intent to create false impression that celebrity endorses product [Hoffman v. ABC]

3. Publicity rights continue to be valuable property after death [Elvis case repudiated]

v. Unfair Competition
1. International New Service v. Associated Press – Protected labor and investment in news under unfair competition law.  Gave news-agency quasi-property interest in news.

2. Cheney Brothers v. Doris Silk Corp. – To encourage competition allowed copying and imitation of uncopyrighted silk design.  “Imitation is the lifeblood of competition,” (Smith v. Chanel).  It promotes market economy by allowing comparable goods at a lower price.

b. Rights in Body Products
i. Moore v. Regents of U. Cal. – Held that man did not have property right in removed spleen but reserved judgment on whether excised cells can ever be property. 

ii. Hecht v. Superior Court – Although not “property,” gametic Material is given special respect because of its potential for human life.  The donor should have the right to determine how it is disposed.

iii. Kass v. Kass – Where there is a prior agreement as to how gametic material will be disposed of it will be followed unless…

iv. A.Z. V. B.Z. – …to follow the prior agreement will force one of the donors to become a parent against their will.

Adverse Possession

I. Adverse Possession is a way of acquiring title to land by possession for a statutorily determined period of time (common law statute of limitation is 20 years)  

a. Once the period has run, the owner’s title to the land is extinguished and the adverse possessor has a new title to the property

b. For this title to be legally recoded in the courthouse the adverse possessor must file a quiet title action against the former owner

II. Possession must be:

a. Actual

b. Exclusive

c. Open and Notorious

d. Hostile and Adverse

e. Continuous

III. Actual 

a. Claim of title extends only to the portion of land actually occupied or used unless claimant has constructive adverse possession of track not actually possessed by way of color of title

b. Constructive Possession

i. If adverse possessor has actual possession of significant portion of property with color of title then s/he is viewed to be in adverse possession of the whole of the property described in instrument.

ii. Color of Title is a written instrument or other evidence that appears to give title, but does not do so

iii. Limitations

1. Single lot – recognized in the community as one defined parcel of land

2. Known Farm

IV. Exclusive

a. Not sharing possession with owner
b. Not sharing with the public in general
c. NOTE: adverse possessor has all the rights of the actual owner except against the actual owner – can bring an act of ejectment against intruders

V. Open and notorious

a. Possession must be such to give the true owner notice so that s/he may enforce his or her rights 

b. In general, use must be that typical of the condition, size and locality of the land (i.e. erection of hunting blind, farmed, grazed, mined, enclosed…)

c. There may be statutory requirements (i.e. Van Valkenburgh v. Lutz, w/out color of title land must be “protected by substantial enclosure” or “usually cultivated or improved”)

d. California, and some other states, also require adverse possessor to pay taxes

VI. Hostile and Adverse

a. Possession must be without owner’s consent.

b. Split in jurisdiction on mental intent requirement

i. Objective Standard 

1. Adverse possession based on actions not state of mind

2. Allows people to adversely possess if they were actually possessing whether they think they are possessing their own land or others

ii. Subjective Standard (modern America)

1. Adverse possession based on state of mind not actions

2. Requires adverse possessor to know they don’t own land and nonetheless possess with intent to claim title 

OR

3. Requires adverse possessor to think they in fact own the land when they take possession

VII. Continuous

a. Only required to be continuous to the degree of occupancy and use that the average owner would make of the property (i.e. seasonal vacation use or hunting use, camped on, if that is what is average/normal)

b. Possession ends (statute of limitations stops running) in the case of:

i. Abandonment – intentional relinquishment of possession w/out the intent to return 

ii. Interruption by true owner – owner reenters open and notoriously w/ intent of regaining possession (although actual intent to oust possessor may not be necessary)

c. Tacking

i. Tacking of periods of possession of two different adverse possessors

1. The periods of adverse possession by two different adverse possessors can be tacked together to satisfy the statutory period

2. Privity of Estate – to tack periods of adverse possession together there must be a voluntary transfer of either estate in land (deed or such) or physical possession from one adverse possessor to another. (not req. in England)

3. If the transfer is not voluntary then a subsequent adverse possessor cannot tack onto the period of adverse possession of the previous possessor

4. If an adverse possessor is involuntarily ousted by another adverse possessor but manages to repossess the property, s/he may tack their subsequent adverse possession on to their own previous period of possession, but s/he may not use the period of time that they were ousted 

5. Disabilities
a. Statute gives an additional period of time beyond the statue of limitation to bring an action if the owner is under a disability

b. Only disabilities specified in the statute can be considered

c. Only disabilities of the owner at the time adverse possession begins counts

ii. Tacking of periods of possession under two different owners

1. The periods of adverse possession under two different true owners can also be "tacked" together to satisfy the statutory period

2. This is not true where the second true owner has a future interest (e.g., a vested remainder) when the adverse possession begins. In that case, the statutory period must begin again when the future interest becomes possessory.

VIII. Adversely Possess Over a Boundary

a. Main Doctrine (Minority) – “If… a party through ignorance, inadvertence, or mistake occupies up to a given fence beyond his actual boundary, because he believes it to be his true line, but has no intention to claim title to that extent if it should be ascertained that the fence was on his neighbor’s land, an indispensable element of adverse possession is wanting.”

i. Results in better treatment for wrongdoers

ii. Mistake not regarded as significant in any case except boundary disputes

b. Connecticut Doctrine (Majority) – “It matters not that the possessor was mistaken, and had he been better informed, would not have entered on the land”(Mannillo v. Gorski, New Jersey, 1969)

IX. The Modern Trend in Remedies for Adverse Possession

a. Estoppel

i. Separate cause of action

ii. Requires

1. Reasonable reliance on act or omission

2. Detriment

iii. The remedy lasts as long as necessary to vindicate the reliance

b. Laches

i. Defense to injunction from trespass

ii. Depends on true owner’s delay in bringing action

iii. Adverse possessor has detriment as a result of the delay

c. Balance of Hardships

i. Defense to injunction from trespass

ii. Can arise immediately

iii. The thing desired by plaintiff is too hard on defendant so remedy desired should not be granted

iv. In the alternative, owner may be forced to convey the land upon payment of the fair value thereof

v. Gives permanent title to land

Landlord –Tenant

I. Leasehold-Estates (non-freehold)

a. Lease exists only where there is an exclusive right to occupy property/land

b. Creation

i. Lease for more than one year must be in writing

1. Majority – permit oral leases for less than a year

2. Minority – Entry under oral lease and payment of rent creates periodic tenancy not subject to the Statute of Frauds

ii. Form leases only indicate lack of bargaining power in monopoly

c. Property Law v. Contract Law

i. Common Law = Property Law

1. Landlord conveys only right of possession

2. Covenants in lease are independent

ii. Modern Law = Contract Law

1. Landlord conveys both right to possession and actual possession

2. Covenants in lease are dependent

3. Implied duty of good faith and fair dealing

d. Types of Leaseholds

i. Term of Years
1. Lasts for fixed period of time (sometimes limited by statute)

2. No notice of termination required (auto-terminate at end of time)

ii. Periodic Tenancy
1. Fixed period of duration continuing for succeeding periods

2. Extensions are part of the same tenancy

3. Where the lease is for a year paid monthly

a. Majority – creates year-to-year tenancy

b. Minority – creates month-to-month tenancy

4. Notice by landlord or tenant required to terminate

a. 6 months notice to terminate year-to-year tenancy

b. For tenancy of period less than a year-to-year, notice must be equal to length of the period not more than 6 months

c. Notice must terminate tenancy on final day of the period.  If 30-days notice is given on March 20th…

i. Common Law – notice is void since tenancy will not end on the last day of a period

ii. Modern Law – tenancy ends on earliest date after the date stated (in month-to-month notice on March 20 terminates lease on Apr. 30th)

d. California req. only 30-days notice for all lengths of periodic tenancy

iii. Tenancy at Will
1. No fixed period- continues as long as both LL and T desire

2. Terminates when

a. One party terminates – modern statute req. notice = interval between rent payments or specified period

b. One party dies

iv. Tenancy at Sufferance (holdover tenancy) 

1. When tenant holds over past term of lease landlord may

a. Evict

b. Sue for rent as it comes due

c. Create new tenancy that is

i. Either expressed or implied

ii. On the same terms of previous lease as to covenants (e.g. “no sleepover”)

iii. Of the same or different type and duration

1. Majority – Periodic

a. CA = month-to-month

b. Not to exceed 1 year

2. Minority - Term of Years 

a. Duration determined by

i. Period of rent payment 

ii. Duration of original lease

iii. Statute

b. Not to exceed 1 year 


3. Tenancy at will where

a. Rent = reasonable value of use, OR

b. Double rent

2. When tenant holds over past term of lease incoming tenant may:

a. Common Law (American Rule)

i. Lease conveyed right to possession only

ii. Incoming tenant’s remedies are against holdover tenant only not landlord

1. Can sue to evict and seek damages

2. Treat holdover tenant as a tenant for another term, and collect rent

b. Modern Law (English Rule)

i. Lease conveyed both right to possession and actual possession

ii. Incoming tenant may seek damages against landlord and holdover tenant and…

1. Terminate the lease and seek damages

2. Affirm the lease, refuse to pay rent for the time the holdover tenant kept him out, and seek damages

e. Transfer of Leasehold Estate

i. Tenant may transfer their leasehold to another unless prohibited by the original lease

ii. Tenant may transfer either

1. Assignment - Tenant conveys entire remaining interest in lease 

2. Sublease - Tenant convey less than the entire remaining interest in lease

a. In terms of duration

b. In terms of right of entry

i. Common Law – Assignment even if T1 retains right of entry

ii. Modern Law – Retention of right of entry makes it a sublease 

	
	Assignment
	Sublease

	
	LL → T1
	LL → T2
	T 1 → T2
	LL → T1
	LL → T2
	T 1 → T2

	Privity of Contract
	Yes
	No
	Yes
	Yes
	No
	Yes

	Privity of Estate
	No
	Yes
	No
	Yes
	No
	Yes


NOTE 

iii. Privity gives parties right to sue over covenants, makes party personally liable

1. Privity of Contract – covenants run with the contract

2. Privity of Estate – covenants run with the land (only one tenant at a time can have privity of estate with the landlord)

3. In sublease, even without privity of estate landlord can still evict T2, but cannot hold him personally liable for rent

iv. Landlord may refuse an assignment/sublease

1. Residential Lease – No reasonableness requirement

2. Commercial Lease

a. Majority View – arbitrary and unreasonable refusal is OK

b. Minority View – consent may only be withheld where the lessor has a commercially reasonable objection to assignment

v. Tenant may waive right to assign/sublease

vi. Clause in lease forbidding “assignment” will be strictly construed and will not restrict sublease

vii. Termination of the original lease

1. If due to breach by ORIGINAL tenant, then landlord entitled to possession against sublessees and assignees

2. If due to surrender by original tenant, then sublessees and assignees retain right of possession

II. Tenant’s Duties

a. Common Law

i. Pay Rent (even if building on land is destroyed)

ii. Maintain Land

iii. Not commit waste

b. Modern Law

i. Pay Rent

1. No duty if premises destroyed

2. Rent control…

ii. Make ordinary repairs to keep the property in the same condition as at the commencement of the term, ordinary wear and tear accepted.

iii. Not Damage the Premises

1. No substantial affirmative waste that will devalue property

2. No substantial permissive waste that will devalue property

iv. Not Disturb other Tenants

III. Landlord’s Remedies when Tenant Defaults 

a. Failure to pay Rent

i. Eviction

1. Eviction can be for 

a. Non-payment of rent

b. Violation of material or substantial breach of a dependent covenant 

i. Covenant may be void because

1. Restraint on alienation (as opposed to Freedom of Contract)

2. Waiver of IWH

3. Discriminatory

4. Not bargained for

ii. Dependent covenant is determined by 

1. How important it is

2. What the lease says

3. What common law would do (usually independent)

2. Landlord must notify tenant of default and give tenant a reasonable amount of time to pay

3. Self-help
a. Common Law – landlord may rightfully use self-help to retake possession if:

i. Landlord is legally entitled to possession

ii. Landlord means are peaceable

b. Modern Law – split jurisdiction

i. Landlord must resort to judicial process

1. Especially where adequate and speedy means for removing a tenant

2. Adequate and Speedy = Summary Proceedings

ii. Peaceable means allowed

iii. Reasonable force permitted

ii. Security Deposit
1. Can use to pay for

a. Back rent

b. Damages

2. Tenant is due an itemized statement of deductions (statue may give a time limit for accounting and return e.g. CA = 3 weeks)

3. Must return security deposit if labeled as such (not “bonus” or “prepaid rent”)

4. Some states require security deposits to be in banks and have interest paid on them

b. Abandonment

i. Terminate lease

ii. Majority – landlord is under no duty to mitigate damages, landlord may let the premises lay idle and sue for rent

iii. Minority – duty to mitigate, must make reasonable effort to re-take possession and re-let the apartment (including CA)

1. Failure to mitigate may bar landlord from recovering damages, OR

2. Landlord may only be able to recover difference between agreed rent and amount of loss he could have reasonably avoided

c. Sue for damages

i. Common Law – no future rents

ii. Some States – future rent allowed = difference between rent agreed upon and the fair rental value over the balance of the term

IV. Landlord’s Duties

a. Implied Covenant of Quiet Enjoyment 

i. Implied in EVERY lease (both commercial and residential)

ii. Landlord and his representatives will not interfere with the tenant's use and enjoyment of the premises

iii. If the tenant knows of the interference before taking possession the tenant has waived the interference

b. Implied Warranty of Habitability
i. Implied only where jurisdiction has adopted it, otherwise no duty and the rule is caveat lesee (“let the lesee beware”)

ii. Implied only to residential leases

iii. The premises must be 

1. Safe, clean and fit for human habitation

2. Up to building codes

iv. The IWH cannot be waived in most jurisdictions

c. For Maintenance and Repair

i. Common Law – no duty to maintain or repair

ii. Modern Law

1. Landlord is responsible for regular maintenance of the premises

2. Lease can specify who is responsible for what

3. …?

d. In Selecting Tenants

i. Federal Statute

1. Civil Rights Act of 1866 [42 U.S.C. § 1982]

a. Bars racial or ethnic discrimination ONLY

b. Applies to sale and rental of ALL property

c. No exemptions

2. Fair Housing Act of 1968 [42 U.S.C. §§ 3601-3619, 3631]

a. U.S.C. § 3604

i. Bars discrimination in housing based on 

1. Race

2. Color

3. Religion

4.  Sex

5.  Familial status [people with children]

6. National origin

7. Handicap

ii. Bars advertisement indicating any preference, limitation or discrimination based on above [U.S.C. § 3604(c)]

iii. Implied expression of preference in advertisement included

b. U.S.C. § 3603 

i. Exempts:

1. § 3603 (b)(1) - Sale or Rental by qualifying owner of up to three single family-dwellings as long as

a. Don’t use sales agent

b. Don’t advertise intent to discriminate as under § 3604(c)

2. § 3603 (b)(2) - Sale or Rental of rooms or units (in buildings w/ four or fewer units) where the owner is also a resident [Mrs. Murphy’s exception]

ii. NO EXEMPTIONS FROM §3604(c) - baring advertising intent to discriminate

c. Prohibition of advertising intent to discriminate in two places because

i. If sellers/landlords that are exempt under § 3603 (allowed to discriminate) advertise their intent to discriminate they lose their exemption and can be sued for discrimination under § 3604

ii. If seller/landlords of single family homes advertise their intent to discriminate they can be held under both § 3603 (b)(1) AND § 3604(c)

d. Under the above statutes a person may sue for discrimination in federal court for an injunction, actual damages and punitive damages.

e. Proving Discrimination

i. To make a Prima Facie case for discrimination a person must show s/he…

1. Is a member of the protected class

2. Applied for and was qualified to rent the designated dwelling

3. Was rejected although the housing remained available

ii. The burden then shifts to the defendant to show that the motivation for rejection were not based even in part by the consideration of person’s membership in the protected class but were based on other legitimate reasons

iii. The burden shifts back to the plaintiff to show that the legitimate reasons given by the defendant are a pretext

ii. Case Law – split jurisdiction

1. Smith case (CA) – Can’t discriminate against unmarried cohabiting couples based on religious beliefs

2. Thomas case (AK) – Can discriminate against unmarried cohabiting couples based on religious beliefs

V. Tenant’s Remedies when Landlord Defaults

a. Actual Eviction - If a landlord actually evicts a tenant from a all or a substantial part of the property then the tenant may:

1. Abandon the premises, AND

2. Stop paying rent

b. Constructive Eviction
i. If a landlord, by his act or omission (where there is a duty to act), substantially interferes with a tenant’s quiet enjoyment of the whole property such that it amounts to an eviction

1. Give notice to the landlord of defect and then…

2. Abandon the premises in a reasonable time (required), AND

3. Stop paying rent

ii. If a landlord substantially interferes with a tenant’s quiet enjoyment of part of property the tenant may:

1. Stay in possession (cannot abandon)

2. Continue to pay rent but sue for damages equal to the difference between value of the property with and without breach

iii. Whether a landlord by act or omission substantially interferes with a tenant’s quiet enjoyment is determined by

1. Purpose for which property was leased

2. Foreseeability of type of interference

3. Potential duration of interference

4. Nature and degree of harm caused

5. Availability of the means to abate interference

c. Violation of IWH
i. If a landlord substantially violates the implied warranty of habitability then the tenant may:

1. Inform the landlord of the defect and after a reasonable amount of time…

2. Stay in possession

3. Stop paying rent 

a. Fully, OR

b. Partially, calculated by

i. Difference between value as warranted and value as it exists in defective condition

ii. Difference between the agreed rent and the fair rental value in defective condition

iii. Percentage reduction equal to percent of value lost in consequence of defective condition

ii. If the landlord fixes up property in response to complaint for violation of the implied warranty of habitability then landlord can charge higher rent for improved property

d. Retaliatory Eviction
i. A landlord cannot evict a tenant (or increase rent) for 

1. Complaining to an authority about violation of the housing code
2. Involvement in a tenants union
ii. There is a presumption of retaliatory eviction if 

1. The landlord’s action was discriminatory against the tenant, AND

2. The eviction followed closely the tenant’s reporting of a violation or participation in a tenants union

iii. Landlord may be able to defend eviction if s/he can show just cause for the eviction (tenant in default, violence)

iv. Controlled by statute in many states

Estates in Land

I. Freehold Estates

a. Present Possessory Interests

i. Fee Simple Absolute

ii. Fee Tail – abolished in most states

iii. Defeasable Fees – language must limit duration, not just use
1. Fee Simple Determinable 

2. Fee Simple Subject to Condition Subsequent (pref)

iv. Life Estate – divests in favor of a third person

v. Fee Simple Subject to Executory Limitation 

	Present Possessory Interests
	Fee Simple Absolute
	Fee Tail
	Life Estate
	Fee Simple Determinable
	Fee Simple Subject to Condition Subsequent
	Fee Simple on Executory Limitation

	Granting Language
	“A and his heirs”
	“to A and the heirs of his body”


	“A for life”


	“A and his heirs so long as the land is …”

Condition is self-executing


	“A and his heirs, but if … then O and his heirs may reenter and claim the land”

Requires O to reenter and reclaim 
	“A and his heirs, but if   B returns from Rome, then to B and his heirs”

“B and his heirs upon his marriage”

	Alienable
	Yes
	Limited

-tenant can do nothing to overcome the rights of the tenant’s lineal descendents

-After 1472 could defeat rights by disentailing
	Yes 

-pur autre vie

-to sell whole, all remaindermen must agree

-sale can be ordered by court if req. for best interest of all
	Yes
	Yes
	Yes

	Devisable
	Yes
	No
	No
	Yes
	Yes
	Yes

	Inheritable
	Yes
	Modified
	No
	Yes
	Yes
	Yes

	Future Interest in Transferor
	None
	Reversion
	Reversion
	Possibility of Reverter
	Power of Termination/ Right of Entry
	Depends

	Future Interest in

Transferee
	None
	Remainders

-vested

-contingent

Exec. Interest
	Same as Fee Tail
	None
	None
	Executory Interest

	Future Interests
	Reversion
	Possibility of Reverter
	Right of Entry
	Vested Remainder
	Contingent Remainder
	Executory Interest

	Alienable
	Yes
	No
	No
	Yes
	No
	No

	Devisable
	Yes
	No
	No
	Yes
	Yes
	Yes

	Inheritable
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes


b. Future Interests

i. Reversion

ii. Possibility of Reverter

iii. Remainders

1. Contingent – created in unascertained person or subject to a condition precedent

a. Destructibility Rule

i. A remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate

ii. ABOLISHED – replaced by the rule against perpetuities

b. Rule in Shelly’s Case

i. If…

1. One instrument

2. Creates a life estate in land in A, and

3. Purports to create a remainder in persons described as A’s heirs (or heirs of his body), and 

4. The life estate and remainder are both legal or both equitable

ii. Then the remainder becomes a remainder in fee simple

iii. ABOLISHED – an all but a few states

c. Doctrine of Worthier Title

i. When an inter vivos conveyance purports to create a future interest in the heirs of the grantor, the future interest is void and the grantor has a reversion.

ii. ABOLISHED – in many states, otherwise a rule of construction not a rule of law 

2. Vested - created in ascertained person and not subject to a condition precedent

a. Indefeasibly vested remainder – holder is certain to acquire

b. Vested remainder subject to open – vested in a class, the members of which are not yet fixed

c. Vested remainder subject to divestment – subject to executory interest

iv. Executory Interest  - future interest that must divest or cut short the prior estate

1. Springing – divests the grantor

2. Shifting – divests a grantee

v. Rule Against Restraint on Alienation 
1. Invalidates…

a. Forfeiture Restraints – withholds from the grantee the power of transferring his interest

b. Disabling Restraints – provides that if the grantee attempts to transfer his interest, it is forfeited to another person

c. Promissory Restraints – provides that the grantee promises not to transfer his interest.

2. Restraints on fee simple

a. Total restraint, whether forfeiture, disabling or promissory, is VOID

b. Partial restraint is VALID if, under the circumstances of the case, the restraint is reasonable in purpose, effect and duration

3. Restraint on a Life Estate

a. Absolute disabling restraint is VOID

b. Forfeiture restraint is VALID

vi. Rule Against Perpetuities
1. Applies to residential and commercial property

2. Applies to contingent remainders and executory interests

3. No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

4. In other word, an interest is good if 

a. It absolutely must vest or fail

b. Within the life of an ascertainable person, who can affect vesting, that is alive at the creation of the interest (the validating life), OR

c. Within 21 years after the end of the validating life, OR

d. If there is no validating life, the interest will vest within 21 years of its creation

5. If an executory interest violates the rule against perpetuities, the entire language granting the interest is struck out

6. Wait-and-See Doctrine
a. Validity of interest is judged by actual events as they happen, and not by possible events that might happen

b. Wait out the lives that can affect vesting plus 21 years

7. Class Gift
a. A gift to a class is not vested in any member of the class until the interest of all members have vested

b. Vests only when 

i. All class members identified

ii. All conditions precedent have been satisfied for every member of the class

c. If the gift to one of the members of the class might vest too remotely, the whole class gift is void

vii. Waste 

1. Applies to Life Estates, Fee Tails and Leaseholds

2. Present possessor cannot take actions that will permanently impairs the value of the land or the interest of a person having some subsequent estate in land

a. Affirmative Waste – present possessor actively causes permanent injury

b. Permissive Waste – present possessor allows land to fall into disrepair

c. Ameliorating Waste – present possessor substantially changes use of land, but change increases value.  Actionable if…

i. Present possessor intends to pass land with changes still in place

ii. Changes can reasonably be used for the purpose made

3. Owner of remainder may enjoin threatened waste or recover damages but present possessors best interest will be balanced against that of the remaindermen.

II. Concurrent Interest

a. Conveyance of property to two or more people

i. Common Law –presumption was creates a joint tenancy

ii. Modern Law – presumption is creates a tenancy in common unless a joint tenancy is expressly declared

b. Except as to right of survivorship, rights and duties of co-tenants are the same

i. If one co-tenant has exclusive possession s/he is only required to pay rent if

1. The other tenant is ousted

2. S/he agreed to pay rent (then tenant in possession has one-half undivided interest in the whole and a lease on the other one-half undivided interest in the whole)

3. There is a fiduciary relationship

ii. Rent from a third party should be shared equally

c. Partition

i. In kind – physically separates the property where possible

ii. By sale – sells the land and divides the profits if that is in the best interest of both parties

d. Tenant in Common
i. Each tenant owns separate but undivided interests in land

ii. Each tenant’s interest is:

1. Alienable

2. Inheritable

3. Devisable

iii. No right of survivorship

e. Joint Tenants
i. Each tenant owns the undivided whole of the property

ii. Joint tenancy created only if, and for as long as four unities exist:

1. Time – interest of each tenant must be acquired or vest at the same time

2. Title – all must acquire by the same instrument or by joint adverse possession.

3. Interest – All must have equal undivided shares and identical interests measured by duration (increasingly ignored)

4. Possession – Each must have a right to possession of the whole though one joint tenant can voluntarily give exclusive possession to the other joint tenant.

iii. Each tenants interest is:

1. Alienable 

a. Severs joint tenancy 

b. Converts into a tenancy in common

2. Not Inheritable

3. Not Devisable

iv. Joint tenants have the right to survivorship
1. When a joint tenant dies their interest is extinguished

2. The other tenant continues with ownership of the whole freed from other tenants participation.  No interest passes.

