Ch 1: Sources of Contract Law

1) Common Law - Case Law

i. Primary authority – binding

1. stari decisis = the rule that courts must stand by decisions made by same or higher cts in same jurisdiction

a. same facts

b. same jurisdiction

c. decided at same or higher ct

ii. secondary authority – not binding

1. Other jurisdiction cases

2. R1 & R2 - Restatements – covers land or service contracts
2) Legislation: UCC – covers only the Sale of Goods
a. Primary Authority – 

i. UCC (Universal Commercial Code) - Actual black letter law codes sections 1958 passed by state Legislature. 

b. Secondary Authority

i. UCC comments – these have not been passed by legislature and are just given to help judges make decisions
3) CISG - International sales of goods
If it’s sale of goods – use UCC

If it’s a land or service – use R2

A contract is an exchange of promises
a. K formed by verbal promises exchanged

i. Promise for performance

ii. Promise for promise

b. K formed by conduct – Implied in fact K

c. Non-contract recovery

i. Restitution

ii. Quasi K

iii. Implied in law K

Good faith is immutable – Can’t be left out of a contract 

Instantaneous Exchange – no contract, both parties perform immediately

Unilateral contract – a promise on one side

Bilateral contract – promise for promise

WHAT IS A PROMISE

Baily v West – guy takes care of horse, but can’t recover b/c there wasn’t an exchange of promises

Elements of a Quasi Contract
1) benefits conferred on D by P

2) appreciation by D (missing in this case)

3) acceptance and retention by D (under circumstances where it would be inequitable for D to retain the benefit without payment)

“One who without intent to act gratuitously confers a measurable benefit upon another, is entitles to restitution, if he affords the other an opportunity to decline the benefit or else has a reasonable excuse for failing to do so.” – case law

(In this case he didn’t offer opportunity to decline)

My Rule:

P can get restitution for benefits conferred to D

IF P gave opportunity for D to decline or had a good reason that he couldn’t

Bolin Farms v American Cotton Shippers Assoc. - Cotton growers and buyers contracted for a future price of cotton then price skyrocketed and farmers wanted out of contract but couldn’t get out of it.

A contract is a wager on the future – you may not always be right.  That’s the risk assumed in the contract.

UCC 2-615 Excuse for failure of presupposed conditions

(a) delay or non-delivery by seller is not a breach when performance as agreed has been make impracticable by an unexpected occurrence (by an occurrence the no-occurrence of which was a basic assumption on which the contract was made)

OR by compliance in good faith with a governmental regulation 

***********************************************************************

Ch 2: The Bases of Contract Liability

1. CONSIDERATION

Common Law:

1) Bargained for exchange / mutual inducement
2) Benefit to promisor OR detriment to promisee

R2d (Restatement Second):

1) Bargained for exchange / mutual inducement R2d sec 2(1)

2) Two questions (must only answer yes to one of them)

a. Promise by word or act 

b. performance (full) R2d sec 71(3)

R2 § 71 Consideration

(1) To constitute consideration, a performance or return promise must be bargained for

(2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise

(3) The performance may consist of:

a. An act other than a promise

b. A forbearance

c. The creation, modification, or destruction of a legal relation

(4) The performance or return promise may be give to the promisor or some other person.  It may be give by the promisee or by some other person.

(A) BARGAINED FOR AND GIVEN IN EXCHANGE
Kirksey v Kirksey – D promises widow a house to live in if she moves onto his land.  She does.  He evicts her after 2 yrs.

No Contract – no mutual inducement, just a gratuitous or conditional promise

Hammer v Sidway – Uncle promises nephew $5,000 if he stops drinking, smoking, etc until he turns 21.  Nephew does. Uncle doesn’t pay.
Contract – mutual inducement and detriment to nephew (under common law)

Langer v Superior Steal –retired guy was promised pension if he didn’t work for competitor. He didn’t.  Co didn’t pay pension.
Contract – mutual inducement & detriment to retired guy (under common law)
Promissory estoppel is another way that this case may be upheld even if there wasn’t sufficient consideration.
Promissory Estoppel R1 § 90– A promise which the promisor should reasonably expect to induce act or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. (There is no consideration in promissory estoppel.)

Estoppel – a bar that prevents one from asserting a claim or right that contradicts what one has said or done before or what has been legally established as true

Bogigian v Bogigian – wife wants divorce settlement even though she signed a contract to let husband out of it when he sold their house.  He relied on it to his detriment.

No contract – no bargained for exchange, so it doesn’t matter that he suffered a detriment
(B) MIXED MOTIVES AND NOMINAL CONSIDERATION
Thomas v Thomas – where wife pays one pound a year to estate’s executors to stay in her deceased husband’s house.  Executors try to evict her.

Contract – under R1 version of mixed motives theory, executors were partially motivated by the one pound payment

Note: under R2 mixed motives theory the one pound payment may be considered a sham

Mixed motives and nominal consideration

In R1, nominal consideration might be enough

In R2, there must be a ‘real’ bargained for exchange, a sham exchange isn’t enough

Peppercorn Theory – if it’s worth a peppercorn it’s worth it (as long as each party was motivated by what they are receiving)

A promise of a gift is never enforceable

Exceptions: (pg 57)



Waiver of a claim or right after breach (if written and signed)



Firm offer – an offer held open for a certain length of time

(C) LIMITS OF THE CONSIDERATION DOCTRINE
(1) ADEQUACY OF VALUES EXCHANGES

Haigh v Brooks – Brooks writes a guarantee that his friend will pay Haigh, then wants his written guarantee back and promises to pay friend’s debts in return.  Then Brooks says written guarantee was worthless so won’t pay.
Contract – must be some value in written guarantee, so enforceable as mutual inducement and benefit to Brooks.

Apfel v Prudential-Bache Securities, Inc – Co contracted to get something that during the life of the contract became public domain, so Co didn’t want to pay anymore

Contract – mutual inducement & benefit to Co (promisor) 

Note: the idea had value whether it was novel or not

Jones v Star Credit Corp – welfare recipients in contract for overpriced freezer
contract was unconscionable due to price disparity and inferred unfair bargaining (because no one in their right mind would agree to this promise.)

Model Penal Code 2-302: (p68) 

Unconscionable:

If the court finds as a matter of law that the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder t the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

Unconscionability (needs both elements)

1) substantial unconscionability – unfair terms (ex. unreasonable price)
2) procedural unconscionability – unfair bargaining (ex. unequal bargaining power)
Court may:

1) enforce without unconscionable clause

2) OR limit the application on unconscionable clause

In re Green – woman wants benefits from a contract made when married man and she broke up.  Man stopped paying and woman wants $$.

No contract – no value exchanges b/c promise to marry her was illegal.

Intention to contract is not enough if no value is exchanged
Fiege v Boehm – guy contracts with mother to pay child support if she would not institute bastardy proceedings.  He stops making payments once blood tests show he’s not the father.
Contract – mutual inducement and benefit to guy

Even though later the claim was baseless, since he’s not really the father, the woman’s promise not to prosecute was made in good faith.

Good Faith claim must have 

1) A reasonable belief

2) And an honest belief
(2) PRE-EXISTING DUTY RULE

Levine v Blumenthal – renters of a shop want to get out of paying contracted rental price due to low business, so second contract was made for lower rent. 
No contract - Second contract not supported by a new consideration (no mutual inducement or benefit/detriment)

Pre-existing Duty Rule

The performance or promise to perform a pre-existing duty does not constitute consideration.

Alaskan Packers Association v Domenico – salmon packers want higher wages than what’s in their contract and refuse to work until given higher wages once they’re up in Alaska 
No contract – no new consideration for second contract and also workers extorted owner

Extortion – taking unjustifiable advantage of the necessities of another

Angel v Murray – trash collector wants more $$ due to an unexpected increase in residents in the city
Contract - Rather than blindly applying the pre-existing duty rule, the court decided to uphold the change the contract even without a new consideration because of the unanticipated circumstances and the good faith contracting of the parties
UCC § 2-209(1) “An agreement modifying a contract [for the sale of goods] needs no consideration to be binding (Comments say: modification must be in good faith)
Restatement 2nd 89D(a):

A promise modifying a duty under a contract not fully performed on either side is binding

a) if the modifications fair and equitable in view of circumstances not anticipated by the parties when the contract was made

Elements include:

1) not fully performed on either side

2) modification fair and equitable

3) not anticipated by parties when contract was made

The important difference between R2 and UCC is that R2 requires that “the underlying circumstances which prompted the modification were unanticipated by the parties.”

(3) MUTUALITY OF OBLIGATION
Rehm-Zeiher Co v FG Walker Co – whiskey seller and buyer contract, but buyer can get out of it for any unforeseen reason.
No contract –it was an illusory contract, so no mutual obligation
Mutuality of obligation– sometimes cts will find an implied promise in the contract

Mutuality of obligation test:

Turn the tables and see if the opposite party could have sued and won.

Exceptions:

1) unilateral contract

2) contract with a minor (under the age of majority)

Illusory promise – an expression cloaked in promissory terms but actually containing no commitment by the promisor – contract is not enforceable

McMichael v Price – seller and buyer contract for seller to sell all sand which buyer can resell to his customers (Requirement Contract)

Contract - since the only “free way out” is for the buyer to go out of business, the contract is good – promise is not illusory

Two examples of contracts that are upheld even though there isn’t an exact amount:

Requirements Contract: Buyer promises to buy everything he needs from seller (so buyer is required to buy ONLY from the seller.) Seller can sell to anyone.
Output Contract: Seller promises to sell everything he produces to buyer (so seller is required to sell ONLY to the buyer) Buyer can buy from anyone.

UCC 2-306(1)

“A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith,

EXCEPT that no quantity unreasonably disproportionate to any stated estimate 

or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered of demanded.

*People could take advantage of each other if there was a drastic change in the commercial condition – that’s why they added in the exception.

So R2 has 2 effects:

1) makes output and requirements contracts enforceable (using the good faith standard)

2) keeps people from taking advantage of each other in these types of contracts

Wood v Lucy, Lady Duff-Gordon – Lucy and Wood made a contract that he would be her exclusive agent for her products and she would get half of the profits, then she sold things without him because under the contract he did not have to do anything 
Contract – implied in law (due to the circumstances of this case)
It’s true in the strict sense there was no contract, but the judge implies a promise “A promise may be lacking, and yet the whole writing my be instinct with an obligation”

Implied in law contract/ quasi contract = not a real contract, but court will imply a contract in order to do justice 

(a) based on the conduct of the parties

(b) a special relationship between the parties

(c) OR because one party would be unjustly enriched
UCC 2-306(2)

A lawful agreement by either the seller or buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the good and by the buyer to use best efforts to promote the sale.

Omni Group Inc v Seattle First National Bank – Omni made an earnest money agreement to buy property, but it was CONDITIONAL on the feasibility report being personally satisfactory to him
Contract – promise was not illusory b/c of good faith
Good faith = 

1) honesty in fact 

2) OR reasonable commercial standards

Two types of satisfaction

1) could be personally satisfactory (subjective) – applies in this case

2) could be satisfactory to a reasonable person (objective)

A contractor can…make his own duty expressly conditional upon his own personal satisfaction….Such a limitation…does not invalidate the contract as long as the limitation is not so great as to make his own promise illusionary.

UCC 2-204(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.

********************************* **************************************
Steps in analyzing a case:

1) Check to see if you have a promise supported by consideration – if no

2) Check for restitution

a. With later promise – Restatement Recovery

b. Without later promise - Restitution

3) Check for promissory estoppel

**********************************************************************

2. MORAL OBLIGATION – w/ & w/out later promise 
Note:

1) If formal contract breached, measure damages by

a. Expectation Damages, or

b. Reliance damages, or

c. RESTITUTION damages
i. R2d 373

ii. R2d 374

2) If no formal contract, possible ground for a cause of action
a. RESTITUTION – without promise by D

b. R2d § 86 (Cal Civ Code 1606) – with a later promise
c. Promissory Estoppel

*We’re talking about restitution when there is no formal contract (section 2 rather than 1)

Restitution damages v restitution cause of action

It is important to distinguish restitution as a measure of damages for breach of contract from restitution as a separate cause of action for receipt of an economic benefit under circumstances such that its retention without payment would result in the unjust enrichment.

Moral Obligation:

Just some moral sense that you’re obliged for something

Moral obligation by itself will not do.

Restitution:
My definition:

1) A conferred benefit to B

2) A expected compensation

3) B had the opportunity to refuse (or the situation was such that A would have accepted if there had been time for to ask B)

4) B kept the benefit
Questions to ask to determine restitution

Restitution (also called quasi-contract/ unjust enrichment/ implied in law contract)

1) P conferred a measurable benefit?

2) P expected compensation?

3) D should have known P expected compensation?
R2 § 86

1) A conferred benefit to B

2) A expected compensation

3) B promised to pay A for the benefit

a. But B only had to pay what the benefit was actually worth, not what he promised

Restatement Second 86: Promise for Benefit Previously received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice
(2) A promise is not binding under subsection (1)

a. if the promisee conferred the benefit as a gift or for to the reasons the promisor has not been unjustly enriched; or

b. to the extent that its value is disproportionate to the benefit

Damages

Contract – you can get the whole promised amount

Restitution (no promise) – only what services are worth

R2d (promise) – can get what’s promised but only entitled to what it’s worth

California Civil Code (promise) – same as R2d

Mills v Wyman - Wyman’s son got sick and Mills paid his costs since he was poor and in distress, later Wyman’s father wrote a letter to Mills promising to repay his expenses.
Ct decided that since there was no consideration, moral obligation was not enough to enforce the promise.

Manwill v Oyler – P gave D money and cattle for his farm, D later promised to pay
There was nothing to motivate the promise but bare moral obligation.

General Rule:

Moral obligation with an oral promise is not enough.
Moral obligation and written promise is enough. 

This promise was oral, so no contract.

Dementas v Estate of Tallas - Dementas helped Tallas out with grocery shopping etc. in his old age.  Tallas wrote Dementas a note saying that he would include him in his will because of all the benefits that he received.  Then Tallas died without changing his will.

Ct ruled that Dementas was entitled to nothing.  The services he performed were done gratuitously.
Past consideration is the legal equivalent to no consideration

Webb v McGowin – P saves D’s life by falling with a block.  D promises to pay P $15 every other week for life. P sues when executor doesn’t pay.
Ct ruled that there was a presumption that D requested P’s services, so it’s a valid contract. *however, Prof says this is an example of “hard cases make bad law”
Harrington v Taylor – P let D’s wife take refuge in her house.  D came over to start beating wife again and wife tried to chop D with an axe. P stepped in and her hand was mutilated.  D orally promised to pay P damages.  D didn’t pay all the damages so P sued.
A humanitarian act of this kind, voluntarily performed is not such consideration as would entitle her to recover at law.

3. Promissory Estoppel

Elements of Equitable Estoppel (fact driven)
1) Promisor must know the facts

2) Promisor must have reasonably foreseen promisee would rely on his promise

3) Promisee must be ignorant of the true state of facts

4) Promisee must rely upon the conduct to his detriment

R2 § 90 Promissory Estoppel (promise driven)
A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  (the remedy granted for breach may be limited as justice requires.)

Estoppel Questions: (step though all 4 before concluding promissory estoppel)
1) Did promisor mean for promisee to rely?

2) Should the promisor have reasonably foreseen that promisee would rely?

3) Did promisee rely to his detriment?

4) Would it be unjust to the promisee if promise was not enforced?

Ricketts v Scothorn - Grandfather gave promissory note to granddaughter.  Granddaughter quit her job on the reliance of his promise.

Enforceable contract by promissory estoppel.

Allegheny College v National Chautauqua County Bank of Jamestown - Lady makes charitable contribution to college with stipulation that the scholarship have her name on it.
Court found a real contract because she is getting the benefit of having the scholarship have her name on it so she is receiving consideration from the university and therefore there is an enforceable contract.

Rule:

If there is a benefit, no matter how small, there is consideration so there’s a contract.

.

Now, in R2 § 90 – “A charitable subscription… is binding… without proof that the promise induced action or forbearance.”

Erin’s notes:

Steps for deciding whether a promise is enforceable.  Go down form the top

1) formal K

2) restitution (no promise)

3) R2 § 86/ Cal Civil Code 1660 (promise)

4) Promissory Estoppel – R2d § 90


promise (meets definition of promise under R2d)

promisor - reasonably expected reliance by promisee




promisee - relies in a reasonable and foreseeable way




enforcement avoids injustice




remedy as justice requires





expectation





reliance

Feinberg v Pfeiffer Co – company promised to give employee a retirement package for all of her loyal service.  She was free to quit and any time and they were free to discharge her at any time.  She retired and payments stopped after a while.
There was no consideration, so no formal contract.

But the it was enforceable under promissory estoppel as a contract implied in law.
Was the promise supported by consideration (was it a formal contract)? – no not a bargained for exchange

R2d § 75

Consideration for a promise is:

· a return promise

· an act other than a promise

· forbearance

· the creation, modification or destruction of a legal relation

bargained for and given in exchange for a promise.

Grouse v Group Health Plan, Inc – guy got a job offer, but then company hired someone else because they couldn’t get letters of recommendation.  He had quit his other job in reliance on their offer.
This court found no formal contract because promises could have been rescinded on either side: Employment at Will

Employee recovered under promissory estoppel as a contract implied in law.
What compensation did he get?  reliance damagers - the loss of wages from the job he quit and the job he declined (NOT the amount that he would have made from the job offer)

Cohen v Cowles Media Co - Newspapers got story on the gubernatorial election from Dan Cohen when reporter promises that his identity will be kept confidential.
Then newspapers reveal his identity in the story that they publish and Cohen looses his job.
Ct found no traditional contract – “to impose a contract theory on this arrangement puts an unwarranted legal rigidity on a special ethical relationship.”

Ct enforced contract implied in law by promissory estoppel because it would have been unjust.

A party is entitled to recover for a breach of contract only those damages which:

A. Arise directly and naturally in the usual course of things from the breach itself; OR

B. Are the consequences of special circumstances know to or reasonably supposed to have been contemplated by the parties when the contract was made.

All-Tech Telecom, Inc v Amway Corporation – companies upset with each other, I’m not sure why

Judge says that you can’t recover under both torts and contracts.
Ct found a real contract, with consideration, so they can’t use promissory estoppel (can’t recover under contract-implied-in-law when you have a real contact already.)
“When there is an express contract governing the relationship out of which the promise emerged, and no issue of consideration, there is no gap in the remedial system for promissory estoppel to fill.”

Was it a formal contract?

1) Did they exchange promises?

2) Was one a sham consideration?
3) Was it mixed motives?
If not then:

Was there promissory estoppel?

1) Did promisor mean for promisee to rely?

2) Should the promisor have reasonably foreseen that promisee would rely?

3) Did promisee rely to his detriment?

4) Would it be unjust if promise was not enforced?

5) What are the remedies? 
Expectation Damages

Reliance Damages
Restitution:
1) Did P confer a measurable benefit?

2) Did P expect compensation?

3) Should D have known P expected compensation?
R2 § 86

1) Did P confer a measurable benefit?

2) P expected compensation?

3) D promised to pay P for the benefit (and the benefit wasn’t a gift)
a. But B only had to pay what the benefit was actually worth, not what he promised

************************************************************

Ch 3: Remedies

1) Relief depends on type of breach

Material breach by Δ

1) excuses π from having to continue to perform his promise

2) allows a remedy for total breach (total damages)

Non-material breach (partial breach) by Δ

1) π must complete his promise of performance

2) only allows π to recover partial damages

2) Usually monetary relief is preferred over specific performance – 

Exceptions:

· a specific relief for land

· a specific relief for unique goods (ex your grandmother’s watch)

3) Preferred damages are expectation damages 
expectation damages – put π in the position that he would have been if the contract had been fully performed
reliance damages – put π in the position that he would have been if the contract had not been made

restitution damages – have interests restored that he conferred to the other party

4) Contracts usually compensate aggrieved party for losses suffered rather then to punish the contract breacher.  (So usually no punitive damages)

5) Plaintiff has to prove damages

- must prove each element of the cause of action to recover

- prove by preponderance of evidence (51%)

3 Limitations

a) P must prove 

- breach was the substantial cause of the loss

- amount of loss must be proved with reasonable certainty

b) The losses caused by breach must have been reasonably foreseeable by D

c) P must try to avoid damages - mitigation

6) Parties have the power through agreement to expand or narrow the remedies

- liquidated damage clauses aren’t allowed if they have penalty

7) Winner can get interest and compensatory damages but not usually attorney’s fees (unless it is specifically agreed in a contract)

Sullivan v O’Conner - Π contracted for a nose job, but it turned out worse than originally
Court actually ended up giving restitution damages and reliance damages since that’s what P asked for, but the court says she might have been able to recover expectancy damages if she had asked for them.

Expectation interest –had the contract been fully performed

(Dr’s fee for 3rd operation, medical fees for 3rd, pain and suffering for 3rd, lost earnings, nose value – diff between promised nose and present nose)
Reliance interest – had the contract not been made

(Dr’s fee for all operations, medical fees for all operations, pain and suffering for all operations, lost earnings for entire time, except nose value – diff between original nose and present nose)
Restitution interest –benefit conferred on the other party

(Dr’s fees for all operations, nothing else - not even the medical fees b/c they didn’t enrich the Dr.)

Curtice Brothers Co v Catts - Π in business of canning tomatoes, Δ breached by not supplying the entire crop of a certain land planted with tomatoes, Π wants specific performance
Although specific performance is not usually given, it was necessary to give specific performance because of the short time period of canning tomatoes P wouldn’t have been able to get the quantity of tomatoes that they needed.

Two types of relief:

1) Equitable Relief ($$)

a. Execution - sheriff can get a lien on D’s non-exempt property and it’s sold to satisfy the judgment.

b. Injunction - prevents person from working anywhere else during the contracted time

2) Specific Performance

UCC 2-716(1)

Specific performance may be decreed where: 

1. The goods are unique; or 

2. In other proper circumstances.
Consequential Damages – value of contract + lost profits

Hadley v Baxendale – P’s mill shaft broke, D didn’t take broken mill wheel very fast which caused P to loose money. Mill wants lost profit damages.

Ct found that lost profits can’t be given unless they were foreseeable – 

Either the damages were reasonably contemplated under normal circumstances 

Or the special circumstances were communicated

This was not the case here; D didn’t know they were stopping the mill, so they aren’t responsible for these damages.

Direct Damages = straight contract damages
Consequential Damages = reasonably foreseeable damages arising from the breach
Forseeability Rules

UCC 2-715(2)
Consequential damages resulting from the seller’s breach include

(a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonable be prevented by cover or otherwise; and

(b) injury to person or property proximately resulting from any breach of warranty

Easier to recover for personal injury – must just prove proximate cause, action actually caused the injury (forseeability not necessary)

R2d § 351

(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as the probable result of the breach with the contract was made.

(2) Loss may be foreseeable as a probable result of breach because it follow from the breach

a. In the ordinary course of events; or

b. As a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know
(3) A court may limit damages to foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in the reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

Harder to recover for personal injury – must prove that damages were reasonably foreseeable

Bohac V Dept of Agriculture (2001) – should woman get emotional damages under a statute that allows for consequential damages? 
No – consequential damages usually do not cover non-pecuniary damages.

Compensatory Damages

1) pecuniary damages

2) non-pecuniary damages

Direct Damages = straight contract damages
Consequential Damages = reasonably foreseeable damages arising from the breach

Non-pecuniary damages = awarded without proof of pecuniary loss (pain and suffering, injury to reputation, injury to family life)
Consequential Damages General Rule

No damages are awarded for the mental distress or emotional trauma that may be caused by a breach of contract

 Exceptions

· innkeepers and their guests

· carriers and their passengers

· deliver of a message concerning death 

· disposition of dead bodies

Usually consequential damages in contract law related to the concept of forseeability at the time of contract execution NOT forseeability at the time of breach
R2 § 353

Recovery for emotional disturbance will be excluded

· unless the breach also caused bodily harm
· OR the breach is of such a kind that serious emotional disturbance was a particularly likely result.
Acquista v New York Life Insurance – Doctor gets rare disease and insurance company refuses to pay
Should the insurance company have to pay emotional distress damages as well as economic and non-economic damages due to their bad faith actions toward P?

Just paying the contract damages isn’t an adequate remedy.

Because the company acted in bad faith:

Damages for emotional distress should also be given,

- otherwise there is not incentive for the company to handle the claim in good faith (in fact they would be motivated to handle the contract in bad faith.)

This is a contractual remedy, not a tort remedy – punitive damages are not allowed.

However, California allows punitive damages for bad faith insurance company actions

Boise Dodge Inc v Clark - Car dealer lied about a care being new when it was actually used.
Were the punitive damages in “reasonable relation” to actual damages?

- Jury must take into account the calculation involved by D.

If D didn’t pay very much in damages it wouldn’t deter deceitful behavior.

“Exemplary damages are more likely to serve their desired purpose of deterring similar conduct in a fraud case.”

This court found that you can give punitive damages for contract breach.

Punitive damages = damages used to punish someone for their wrongful acts.

Punitive damages rule:

Punitive damages may be assessed in contract actions where there is: 
a. fraud, 

b. malice, 
c. oppression or 
d. sufficient reason for doing so.

The amount of punitive damages must bear a “reasonable relation” to the amount of actual damages.  (But there is no strict mathematical ratio to be applied.)
R2 § 355

Punitive damages are not recoverable for a breach of contract 

· unless the conduct constituting the breach is also a tort for which punitive damages are recoverable
Breach must constitute an independent and wilful tort accompanied by fraud, malice, wantonness, or oppression.
Punitive damages should probably not exceed NINE TIMES compensatory damages.

Note: punitive damages really haven’t gone past the realm of insurance contracts.

*********************************************************************
Ch 4: The Bargain Relationship

1. Mutual Assent

A. The objective theory
Objective Theory (two part test)

Objective Test – Was it reasonable for offeree to believe that offeror was serious by his expressed intention?

Subjective Test – Did offeree actually know that offeror was not in earnest?

(the ‘meeting of the minds’ test came out of the subjective test, although some courts have misinterpreted it to mean that both parties must have an intention to contract)

R2d § 3 Agreement and Bargain defined

An agreement is a manifestation of mutual assent on the part of two or more persons.

A bargain is an agreement to exchange promises or to exchange a promise for a performance or to exchange performances.

R2d § 4 How a promise is made

A promise may be stated in words either oral or written, or may be inferred wholly or partly from conduct

Embry v Hargadine, McKittrick Dry Goods Co - P asked for a renewal of his year contract or he would quit then and there.  D said “Go ahead, you’re all right; get your men out and don’t let that worry you.”
P thought they had a contract

D thought that they didn’t

Issue: Was it necessary for the employer to intend to make a contract for there to be a valid contract? - NO

Rule:

The meeting of minds, which is essential to the formation of a contract, is not determined by the secret intention of the parties, but by their expressed intention.

Lucy v Zehmer - Zehmer made a written offer, signed by him and his wife conveying his farm to Lucy for $50,000.  Then says he was drunk and that the contract was a joke.  Lucy considered it a contract.

The circumstances of the contract show a reasonable intent to sell (by their actions), so there was a contract

Note: Although the Zehmers didn’t accept Lucy’s money to bind the deal moments after the contract was made, this is still too late since a true contract was already made.

Rule:

If a man’s words and acts, judged by a reasonable standard, manifest an intention to agree, it is immaterial what may be the real but unexpressed state of his mind.

We must look to the outward expression of a person as manifesting his intention rather than to his secret and unexpressed intention.

Cohen v Cowles Media Co - The same case we had earlier where the newspaper reveals the name of their informant after promising to keep his identity secret.

Prof thinks this is a questionable case: point, neither thought it was a real contract, “law does not create a contract where the parties intended none.

Guy gets stood up on a date.  

Was there a contract? - no

Rule: Ordinarily social engagements are not thought to be legally binding.

B. Offer

Offer is based on the objective theory.

Test for determining an offer:

Would the receiver of the offer reasonably know he was empowered to close the deal?

Was it reasonable for him to understand it to be an offer in context?

Power of Acceptance:

An offer creates a power of acceptance in the offeree. The offeror has exposed himself to a liability by giving such power to the offeree.

R2d § 24 Offer Defined

Offer is the manifestation of willingness to enter into a bargain, so make as to justify another person in understand that his assent to that bargain is invited an will conclude it.

Lonergan v Scolnick - P and D corresponded by letter about a property that P wanted to buy from D.  P thinks they made a contract because D made an offer that P accepted.  D thinks there was no offer.

First ad can’t be an offer because it’s not explicit enough.

Form letter can’t be an offer because it wasn’t unique to the buyer.

Third letter might not be an offer because he said “If you are really interested you’ll have to act fast, as I expect to have a buyer in the next week or so.”

Ct decided no offer, but prof thinks the third letter makes this a close case.

R2d § 26 Preliminary Negotiations

A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.
Advertisements as offers
Lefkowitz v Great Minneapolis Surplus Store - D advertised coat and mink fur for $1, first come first served at 9am sharp on Saturday.  P presented himself as directed but was refused under ‘house rules’ that it could only be sold to a woman.

Advertisements aren’t usually offers. 

(a reasonable person would not have believe them to be so - this protects the seller)

First ad wasn’t an offer because it wasn’t definite enough it was for 3 coats and the value of the coats could have been anything less than $100.

The second ad was an offer because all of the terms of the offer were in the ad – specific item, worth a specific price, and can be obtained by a certain act.

However it could be argued that since he had been to the store the week before, he had actual knowledge that the offer didn’t pertain to him.

Rule: Where the offer is clear, definite, and explicit, and leaves nothing open for negotiation, is constitute an offer, acceptance of which will complete the contract

Rule: An advertiser has the right at any time before acceptance to modify his offer, but he does not have the right, after acceptance to impose new or arbitrary condition not contained in the published offer.

-Advertisers can run an ad to revoke an offer published before, if it is run in the same place and manner as the original ad. (however you don’t have to prove that the reader read it.  BUT it does have to be published before someone accepts the offer.)

Lenard v Pepsico Inc - Pepsi advertised a Harrier Jet for 7,000,000 Pepsi points in a humorous commercial.  P tried to buy it even though it wasn’t in the catalog.

Was the ad an offer under the objective theory?

- No. Ad was “clearly puffing”, price disparity and humorousness shows unreasonableness of true offer.

Rule: Usually ads aren’t intended or understood to be offers to sell; they are solicitations for offers.  Except if:

· Advertisement is clear, definite, and explicit, and leaves nothing open for negotiation.

Objective Standard Rule: The court must not consider D’s subjective intent in making the commercial or P’s subjective view of what the commercial offered, but what an objective, reasonable person would have understood the commercial to convey.

Does it matter that the ad calls itself an offer? – no, not definitive

Southworth v Oliver  - first conversation about the land.  Then seller sends letter to buyer with price quote, terms of sale (8% over 5 yrs) and sell date.  Buyer accepts.  Seller says letter wasn’t an offer.
Should the letter be enforces as an offer when it was not the seller’s subjective intent to offer? – yes, it was an offer under the objective test.

Objective Test for an Offer:

Offeree will be upheld by what a reasonable man in the position of the offeree has been led to believe – what the offeree should have understood under all of the surrounding circumstances rather than what the offeror in fact intended.

Tests:

· language used

· if it’s made out to a particular party

· if it has a lot of definite terms

The more definite the proposal, the more reasonable it is to treat the proposal as involving a commitment.

Generally a price list/ price quote alone is not considered an offer.

Prof thinks there are several ambiguities in this case that might make it not an offer – two sell dates, ambiguity over grazing rights and land etc.

Note: You can make an offer to more than one person.  If you don’t put in “first come – first served” item in the offer, you may be liable if more than one person accepts.

Good rule for sellers: Make sure that your letter is definitely NOT and offer if you don’t intend it to be.

Offeror is the master of the negotiations – you define all of the terms necessary for acceptance, could say only accept by performance or any other specific terms.

Bretz v Portland General Electric - Bretz and PGE negotiate for the sale of some stock.  PGE sent a letter with specific instructions about what they would accept as an offer from Bretz.  Bretz took it as a counteroffer and accepted.

Under the objective standard was it reasonable for Bretz to understand PGE’s letter as an offer? (Was it reasonable for him to believe that he had the power to accept?) – No. It contained specific language showing that it was merely an invitation for an offer and not an offer itself.

Although the writing required by the statue of frauds need not be contained in a single document the writings together must contain all the essential elements of a contract, including evidence of the parties’ assent to be bound t the terms of the agreement.

Auction
Auctions have different rules than are normal under the objective theory

Equitable Life Assurance Society of the United States v First National Bank - Equitable tried to cancel an auction of a house it owned after the auction was underway.

Can the auction be cancelled by Equitable once it is started? Yes, because this auction was with reserve, equitable had the right to cancel the auction before the hammer fell.
A bid constitutes a mere offer for a contract and until it is accepted, when the hammer falls, there is not contract between the parties.

With reserve = seller can withdraw

Without reserve = seller can’t withdraw

In the absence of an agreement to the contrary, an auction is assumed to be with reserve.

Withdrawal Privilege = bidder can take back his bid until the hammer falls.

Public Contracts – another type of offer/acceptance different from the objective theory

Contractors make a sealed bid for the government job

Government gets the bids, evaluates them, and accepts one

Sealed bids are irrevocable after they are opened

Rule of Construction/ Rule of Fairness - Court will read ambiguous language against the party that drafted the ambiguous language.

C. Acceptance

Offeror requires acceptance by:

· Promise 

· Performance 

· silence

A. May require acceptance by

a. Promise = by words, acts or part performance

b. Performance (full)

B. May be indifferent – can be accepted in any reasonable manner, promise or performance

Offeror can state exactly how an acceptance must be allowable

R2d § 30 Form of acceptance
(1) An offer may invite or require acceptance to be made by an affirmative answer in words, or by performing or refraining from performing specified acts, or may empower the offeree to make a selection of terms in his acceptance.

(2) Unless otherwise indicated by the language or the circumstances, an offer invites acceptance in any manner and by any medium reasonable in the circumstances.

R2d § 32 Invitation for promise or performance
In case of doubt an offeree is interpreted as inviting the offeree to accept either by promising to perform what the offer request or by rendering the performance, as the offeree chooses.

1. Acceptance by Promise
La Salle National Bank v Vega - Contract said it would be in force upon the trust’s execution.  Purchaser signed but trustee for seller never signed.
Is there a contract when trust did not execute? – No

This was a contract that could only be accepted when Trust signed.

Note: A signature is a certain type of acceptance by promise.

Contract requires:

· offer

· acceptance

· consideration

Hendricks v Behee - Behee made offer and then withdrew it before Hendricks accepted.
Did initial signing by Hendricks represent an acceptance? – no

Was there a contract upon signature? - no

Acceptance Rule:

There is no contract until acceptance of an offer is communicated to the offeror

Withdrawal Rule:

Unless the offer is supported by consideration, an offeror may withdraw his offer at any time before acceptance and communication of that fact to him.  To be effective, revocation of an offer must be communicated to the offeree before he has accepted.

Under the objective theory, communication is necessary for 

· Offer

· Acceptance

· Revocation

Ever-Tite Roofing Corp. v Green - D send offer to P which can be accepted by signature or commencement of work.  P commences work after receiving acceptable credit report (standard in this type of contract.)  D had already hired someone else.

Contract? Yes.  Acceptance by commencement was allowed by contract, and he commenced in a reasonable time.  Also the document was written in such a way that notice was waived.

Note: Once the company loaded the truck, they commenced the work, so after this point there was an acceptance by promise (by partial performance) and the company will be liable to the customers to finish the job by contract

Rule:

The power to create a contract by acceptance of an offer terminates at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.

Reasonable time is a question of fact depending on the nature of the contract proposed, the usages of business, and other circumstances of the case which the offeree a the time of his acceptance either knows or has reason to know.

R2d § 36: Methods of Termination of the Power of Acceptance
(1) An offeree’s power of acceptance may be terminated by

(a) Rejection or counter-offer by the offeree

(b) Lapse of time

(c) Revocation by the offeror

(d) Death or incapacity of the offeror or offeree

(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence or any condition of acceptance under the terms of the offer.

Sale of Goods Contracts

UCC 2-204

(1) A contract of sale of goods may be made in any manner sufficient to show agreement; including conduct by both parties with recognizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy

Common Law UCC 2-204 (General Section)

Buyer -------------(Seller - 
Offer under Objective Theory

(items at $5 per unit)

Buyer (------------Seller – 
No acceptance( b/c it’s a different price) – counter offer

(ships at $6 per unit)

If B takes goods and treats them as his own = Acceptance of Counter Offer

Buyer would have to pay $6.

UCC 2-206
Unless otherwise unambiguously indicated by the language or circumstances

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances

(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance whether by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods BUT such a shipment of non-conforming goods does not constitutes an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
UCC 2-206(1)(b) (Specific Section)

Buyer -------------(Seller - Offer under Objective Theory

(items at $5 per unit)

Buyer (------------Seller – Acceptance by Seller of B’s offer and Breach by Seller
(ships at $6 per unit)
        unless accompanied by a letter of accommodation

Buyer only has to pay $5 per unit.

Corinthian Pharmaceutical Systems Inc. V Lederle Laboratories (1989), p 291

P ordered 1,000 vials of medicine right before D raised their prices dramatically. D shipped half of the order at the old price as an accommodation, but they said that they would only ship the other half at the new price.

Was the partial shipment an acceptance? No.

Shipment of non-conforming goods doesn’t constitute an acceptance if seller tells buyer that is was an accommodation.

If letter of accommodation hadn’t been sent, the sending of non-conforming goods would have been an acceptance and a breach.

2. Acceptance by Performance

Carbolic Smoke Ball and Co (1893), p 296

D advertises carbolic smoke balls saying “100 pound reward will be paid by the Carbolic Smoke Ball Co to any person who contracts the increasing epidemic influenza, cold, or any disease caused by taking cold, after having used the ball three times daily for two weeks according to he printed direction supplied with teach ball.  1000 pounds is deposited with the Alliance Bank shewing our sincerity in the matter.”

Was this an offer or mere puff? It was an offer b/c of statement that $$ was in bank, showed their sincerity

Did offer require a specific type of acceptance? Yes, requires specific performance o taking the carbolic smoke ball as stipulated and then getting the flu.

Usually Ads aren’t offers except:

Rewards: Advertisements offering rewards are offers to anybody who performs the conditions named in the advertisement and anybody who does perform the condition adepts the offer.

Was notice required? – although it is normally required, it’s not required in this case because of the way the offer was stated.

Rule: 

Acceptance of an offer ought to be notified to the offeror unless the offeror dispenses with notice to himself expressly or impliedly intimates a particular mode of acceptance as sufficient to make the bargain binding.  Then it is only necessary for the offeree to follow the indicated method of acceptance.

R2 § 54 Contract by Performance – no notice required 

(1)Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification.

(2) ….

R2d § 56 Contract by Promise – notice must be given

Except as stated in § 69 or where the offer manifests a contrary intention, it is essential to an acceptance by promise either that the offeree exercise reasonable diligence to notify the offeror of acceptance or that the offeror receive the acceptance seasonably.
Glover v Jewish Was Veterans of United States - Woman gave info about suspected murderer without knowing or an advertised reward for such information. 

Should she get the reward? No.

She didn’t know of the reward, so she was not accepting it when she gave the info.

No mutual assent

Rule:

There can be no contract unless the claimant when giving the desired information knew of the offer of the reward and acted with the intention of accepting such offer.

The offer made to anyone who will accept it by performing the specified acts only becomes binding when another mind has embraced and accepted it.

What if Glover knew of reward but wasn’t motivated by it? – as long as she has a peppercorn of motivation to get the reward.  This is the presumption.

Unless the other party can overcome the presumption she will get it.

Can a police officer get the reward if he acts after hours? – General Rule: As a matter of public policy the officer can’t collect (even if he works on it after hours), although some states allow him to get a reward from another jurisdiction

Industrial American Inc v Fulton Industries Inc (1971) p 305

P got 2 companies together because of an ad which stated “brokers fully protected” and other reasons.  But then they refused to do the merger through him.

There were actually two offers: one from Bush Hog and the other from Fulton

Was P motivated by Fulton’s offer? Yes.  - Since he knew about the offer, there is a presumption that he was motivated by it, even if he was also motivated by something else.

Rule:

Burden of proof is on the offeror to show that offeree was not at all motivated by their offer, in order not to give the reward.

Problem Case:  Little League Sponsors

Advertisement to give $1000 to anyone who sponsored a little league team.

Note: This is an offer that requires acceptance by performance, so notice is not required.

· if D was unaware – no, wasn’t motivated at all by the ad

· if D saw but did not give it another thought until after the season – yes, there is a presumption that he was at least partially motivated by the offer.

· if D learned of the ad mid season – Yes.  Although he was not motivated by the offer when he had already started the act of performance but he completed it with knowledge of the offer.

* Know section 90, section 45, and 2-206 for exam*

R2d § 45 Option Contract Created by Part Performance or Tender

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

3. Acceptance by Silence or Inaction
R2 § 69 Acceptance by Silence or Exercise of dominion

(1) Where an offeree fails to reply to an offer, his silence and inaction operates as an acceptance in the following cases only:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

(b) Where the offeror has stated or given the offeree reason to understand that the assent may be manifested by silence of inaction, and the offeree in remaining silent and inactive intends to accept the offer.
(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

(2) An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.

A. Acceptance by Inaction
Russell v Texas Co (1956) p 311

Russell made an offer to Texas that if they continued to use his land for drilling they would be accepting to pay $150 per day for the privilege.  Texas continued to uses but did not intend to accept Russell’s offer.

Did Texas accept?

Yes.  Texas accepted by its inaction – b/c it continued to use Russell’s property.
Did Co get a benefit from using the land? Yes
Would a reasonable person in the position of the offeror believe from the actions of the offeree that he had accepted? Yes

Rule: (R2d 69(a) – see above) If you are offered a benefit and you take the benefit in such a way that the offeror will think that you have accepted. Then you have accepted.

B. Acceptance by Silence

Ammons v Wilson and Co (1936) p 316
Appellant ordered cases of shortening.  Appellee did nothing for 12 days and then decided not to fill the order.

Given the appelee’s previous prompt shipments, did a 12 day silence constitute acceptance?
Maybe, it is a question left for the jury.

Would silence have been an acceptance if they had no previous dealings? No

Rule: (R2d 69 (1)(c) – see above) – because of previous dealings, offeree should notify if he does not intend to accept.

R2 § 72 (1) (c)

Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases and no others:

(c ) Where because of previous dealings or otherwise, the offeree has given the offeror reason to understand that the silence of (or) inaction is intended by the offeree as a manifestation of assent and the offeror does so understand

Hypo: Text book R2 § 69 (1)(b)
I will sell my book to you for $500.  If you don’t notify me that you don’t want it by the end of class then I will take that as an acceptance.

Are you bound if you don’t respond? – no

What if you want to accept by silence? – acceptance by silence is enforceable (subjective intent)

Rule (R2d § 69(1)(b) – see above) – if offeree intends to accept by remaining silent, there is acceptance.

4. Time When Acceptance is Effective
Mailbox Rule

Contract is formed at the time of posting

Counteroffers and revocations are effective when received instead of when sent.

E-mail: no mailbox rule, acceptance effective when received (because email is so instantaneous)

Ex:

A offer mailed to B

B mailed acceptance to A

A telephoned revocation to B before he receives acceptance.

When was acceptance effective in making a contract? – mail box rule, when B put acceptance in the mail.

Ex

A mailed offer to B.

B mailed a counter offer to A.

Later B mailed A acceptance.

Contract? – the first one to arrive will determine whether you have a contract.

Because the counter offer isn’t effective until it is received, usually an acceptance is effective when mailed (mailbox rule) but because B contributed to the confusion he doesn’t get the benefit of the mailbox rule.

Ex

A mailed offer to B.

B mailed acceptance to A.

Then B telephoned rejection to A before he received B’s acceptance.

- A can hold B to the contract under the mailbox rule

Ex

A mailed offer to B.

B mailed acceptance to A.

B telephoned rejection to A before he received B’s acceptance.

In reliance on B’s revocation A sold to someone else.

Can B sue A for enforcement of the contract – no, because he detrimentally relied – so B is estopped from enforcing the contract

Mailbox rule does not apply to an option contract.

Ex: 

Initial offer had an option – it was opened until September 30.

B mails acceptance on September 30, but doesn’t get to A until Oct 3.

Is B’s acceptance valid? – no, mailbox rule is a default rule, A designated that acceptance must be communicated by September 30, so mailing the acceptance is not enough

R2 § 63(a)

Unless the offer provides otherwise,

(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror

(b) Acceptance under an option contract is not effective until received by the offeror.

Note: International Law does not have a mailbox rule. – most countries assume that you must receive the acceptance before a contract is formed.

Usually courts say that acceptance can’t be communicated in a slower manner than the offer was given. 

5. Counter-Offer

Mirror Image Rule:

A proposal to accept, or an acceptance, upon terms varying from those offered is a rejection of the offer. (even if the terms are a non-material variation)

*this rule is still effective in verbal negotiations between parties*

Last Shot Rule – terms are those of the last party to send contract  

*no longer an effective rule?

Minneapolis And St Louis Railway Co v Columbus Rolling-Mill Co (1886) p 325

P tries to order a smaller amount that was listed in D’s offer.  D refused.  P ordered the offered amount.

Was there a contract when P ordered the second time? No. 

The acceptance under varying terms was actually a rejection, so P can’t later accept the offer after already having rejected it.

R2 59 – change in terms = counter offer (no an acceptance)

A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer.

R2 61 – a request for change in terms = usually still an acceptance

An acceptance which requests a change or additional to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms.

History – because parties all started using pre-printed forms that no one ever read, 2-207 was used to negate the last shot doctrine.

Leonard Pevar Co v Evans Products Co (1981) p 329

Parties may have had an oral agreement.  Then supplier sent contract with addition terms. Then the shipment was made and accepted.
Was there a contract?

The writings with addition a terms meant no contract, but the parties acted as if there was a contract, so there is either:

· a contract by conduct

· OR a contract by oral agreement

It is for the jury to decide which

UCC 207

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) Additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become party of the contract unless:

a. Offer expressly limits acceptance to the terms of the offer

b. They materially alter it; or

c. Notification of objection to them has already been given or is given within a reasonable time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the particular contract consists of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

Note:207(2) only talks about additional terms where 2-207(3) discusses additional and differed terms; so most courts say that additional terms are included if they are NOT material, but use the “knock out rule” for different terms.

*However, Prof thinks different and additional terms should be treated the same under 2-207(2) even though it’s not in the language*

Example

B makes and written offer.  S sends acknowledgment with additional terms.  S ships and B accepts.  Then S breaches.

Contract? – yes, under 2-207(1) – non-identical written agreements

What are the terms? 2-207(2) additional terms are included if they aren’t material

Example

B makes and written offer with specified terms.  S sends acceptance with different terms.  Then S breaches.

Contract? yes, under 2-207(1) – non-identical written agreements

What are the terms? 2-207(3) different terms are “knocked out” whether they are material or not

3 ways to form a contract under 2-207 

1) Oral agreement followed by a confirmation that has different or additional terms

- controlled under 2-207(1) 

- contract

Terms controlled under 2-207(2)

– confirmation is acceptance 

- with additional terms if they aren’t material 

- unless acceptance was made expressly conditional on those terms

2) Written documents not containing identical terms 

- controlled under 2-207(1) 

– contract 

Terms controlled under 2-207(2)

· includes terms that agree and 

· additional terms that are not material 

(but usually jury finds all terms to be material)

· unless acceptance was made expressly conditional on those terms

3) Conduct establishing a contract where the writings and oral agreement do not agree

- controlled under 2-207(3)

- contract

Terms 

· knock out rule: any terms that don’t agree are left out

· gap fillers from Article 2 are used instead 

· Cts usually find that any terms with warranty and liquidated damages terms are material

· Cts are split on whether arbitration terms are material

Textile Unlimited Inc v A BMH and Co (2001) p 336

Parties had contracted then seller added additional terms and used the “expressly conditional” language in its order acknowledgment and invoice, now want to use the term for arbitration location.

T ( order ( A





offer

T ( accept (w/ expressly conditional added terms) ( A
no acceptance under 2-207(1)

T ( ships goods ( A





acceptance under 2-207(3)

Where the additional terms part of the contract?

No, they are “knocked out” under the knockout rule because the contract was accepted under 2-207(3).

Note:

What if acknowledgment order didn’t have the “expressly conditional” language but still had the additional terms?  - It would be a contract under 2-207(1) and the terms will stay if the terms are not material. (Courts disagree on whether arbitration is material or not, so it’s possible that the arbitration term would stay.)

Hill v Gateway 2000 (1997) p 342

Customers bought computer which came with contract terms inside the box.  Terms were deemed accepted if computer not returned within 30 days.

Are the additional terms part of the contract? - yes

Ct did not apply 2-207 because there was only one form exchanged.

Instead the ct decided that based on convenience to customers and supplier terms in the box are enforceable based on the shrink-wrap rule.

Klocek v Gateway (2001) p 345

Gateway shipped computer which came with extra terms inside the box, customer had 5 days to accept.

Are the additional terms part of the contract? - no

Ct applied 2-207 and decided that terms cannot be enforceable since customer did not expressly agree to them and customer is not a merchant.

Note: it looks like the telephone conversation did not discuss terms in Klocek but that the existence of terms was discussed in Hill; this may be the deciding difference.

D. Assent in Electronic Commerce
Shrink-wrap Acceptance Rule 

Consumer must have:

1) Knowledge that there are terms at the time of purchase AND

2) An opportunity to return the product before using it w/in a reasonable time

Click-wrap Acceptance
Customer must have 

1) Knowledge of existence of terms – reasonably conspicuous notice of existence of contract terms 

2) Unambiguous manifestation of assent

Note: A consumer’s clicking on a download button does not communicate assent to contractual terms if the offer did not make clear to the consumer that clicking on the download button would signify assent to those terms.

Specht v Netscape Communications Corporation (2002) p 349
Ps installed program which had the license terms underneath the “download” button where they were not visible unless the user scrolled down the page.

Did Ps accept the license terms (including the arbitration agreement) when they clicked the download button? - no
Having the license info under the download button where it was not visible does not give the user a reasonable notice of the terms.

E. Termination of Offer

Rule: Communications must be received in order for acceptance to be effective.  Offer can be terminated any time before receipt of acceptance.

R2d § 43

An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and offeree acquires reliable information to that effect.

Dickenson v Dodds (1876) p 360
D offered his property to P and promised (without consideration) to keep his offer open until 9am on Friday.  P heard that D was of a mind to sell to someone else.  Then he tried to accept the offer.

Did the acceptance by P make a binding contract when P knew that D was no longer of a mind to sell to him? - no 

Since P actually knew that D had changed his mind, the acceptance is not valid.

Generally, the period will begin when the offer is received, not when it is dispatched

An offer made by one to another in face to face conversation is ordinarily deemed to continue only to the close of their conversation and cannot be accepted thereafter.

R2d § 46

If the offeror published an advertisement, the offeror must give notice of revocation publicity equal to that given the offer.

R2d § 41

Offers lapse after the expiration of the time stipulated in the offer or upon the occurrence of a stipulated event, or if there is no such stipulation, after a reasonable period of time.

R2d § 36 

(1)An offeree’s power of acceptance may be terminated by

(a) rejection of counter-offer by the offeree

(b) lapse of time

(c) revocation by the offeror

(d) death or incapacity of the offeror or offeree

(2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

Hypo:

Offeror sends an offer.

A rejection is mailed

Then acceptance is telegrammed.

· a contract is formed b/c the acceptance arrives before the rejection and the mailbox rule doesn’t apply due to confusion of rejection/acceptance.

F. Options/ Irrevocable Offers
Option- like a mini contract; $ for an agreement not to revoke

Note: Right of first refusal is different than an options contract.

1) formal option 

A payment to keep open for a certain length of time
2) 2-205 firm offer

UCC 2-205 “An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, (but in no event any such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.”)

3) R2d § 45 – partial performance acceptance – if performance is started then offer is accepted

R2d § 45

(1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

(2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender to the invited performance in accordance with the terms of the offer.

4) 87(2) R2d – substantial preparation acceptance - applies to unilateral (performance) and bilateral (promise) offers – if offeror should have expected it to induce action then offer is accepted when offeree takes substantial steps toward completing it
R2d § 87(2)

(2) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

Hypo:

Guy offers to cancel his debt if he pays him $8,500 by 4pm on Friday.  Guy sells coin collection to get $$ and walked up the guy’s driveway to give it to him.

Recovery under § 45? – No (Must be partial performance)

Selling coin collection was preparation of performance. – not performance.

Walking up the driveway was probably still not performance. 

Recovery under § 87(2)? – probably not

(Must be foreseeable and substantial, although not necessarily partial performance)
Selling coin collection - may not have been foreseeable although probably substantial

Walking up the driveway – foreseeable but probably not substantial

Rule: Irrevocable Offers do NOT bind the offeree.

Ex: If you don’t feel like finishing to walk across the bridge b/c its raining. Can offeror sue you to finish? – no.  You can walk away without liability.

Hypo: Professor Fuzzy’s Well

Professor asks construction co to dig him a well. “I will pay you $1000 if you dig a well” – unilateral offer (acceptance can only be by performance)  

They bring the equipment out there.  

Fuzzy cancels.

Can Co recover the cost of transporting equipment to Fuzzy’s house? 

Under 45? – is moving the rig partial performance? – no, it’s merely preparation.

Under 87(2)? – is moving the rig foreseeable and substantial? - yes

Could Fuzzy have made Co drill? – no, only offeror is bound under a irrevocable offer.

Humble Oil & Refining Co. v Westside Investment Corp. (1968) p 370

S offer to sell house for $35,000 with a promise to leave offer open until 6/4 for $50.  On May 2, S rejects offer. On May 14 S accepts offer.

Contract? - yes

Rule: The offer is not terminated under an options contract when a rejection is sent, because offeree has until the last date to accept.

Hypo:

Buyer rejects option contract explicitly. Seller sells to another in reliance on that rejection. Then buyer changes his mind and accepts within the time of the option.

Is there a contract? -Yes, 

BUT buyer is estopped from enforcing the contract because of seller’s reliance.

Does a recited but never paid option payment make an option?

R2d § 87(1) – says that recited consideration is cool.

Majority of cts say recital is good enough.

Other cts disagree.

R2d § 87(1)

(1) An offer is binding as an option contract if it 

a. Is in writing an signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

b. Is made irrevocable by statute

Construction Bids 

Once the government opens a bid it is an irrevocable offer for a reasonable amount of time. (Check if R2d § 41 is the authority on this)
Usually the General Contractor is not bound to use subcontractor, but Subcontractor is bound to by an irrevocable offer.
In California, in state jobs, General Contractors have to list all the subcontractors who is at least half of 1% of the total job, and if the general contractor gets the job, they can’t replace a subcontractor listed except if the subcontractor refuse to perform.

Problem Case: Bid-shopping General Contractor

G bids on the school job and gets it relying on bids of A, B, and C. G then goes bid shopping…

A bids on excavation work. G “bid shops” and after he can’t find anything better, tries to accept A’s bid. A refuses to perform.

Does A have to perform? - No. 

Offer only irrevocable for a reasonable amount of time, (under R2 41) because of bid shopping an unreasonable amount of time elapsed, so now A can revoke.

B bids on electrical work.  G bid shops and finds D to do it for cheaper, so doesn’t use B. B tries to sue for G not using him.

Is G bound to use B? – No. Under 87(2) General contractor is not bound to use subcontractor, (unless it’s in California and it’s a state job B was listed in the original bid.)
C bids on the plumbing work.  G tells X he’s not going to use C.  X tells C.  C thinks his offer has been rejected, and so makes a contract with someone else.  Then G tries to accept C’s offer.

Does C have to perform? – Maybe.

- If the third party telling C amounts to a rejection then the offer is over 

- If G didn’t do anything inconsistent, and it was all just rumors, then C may have to perform because he make an irrevocable offer.

SKB Industries v Insite (2001) p 389
Subcontractor made a mistake in a bid.  Realized it. General contractor renegotiated the terms with the buyer.  Buyer gave contractor bid. Subcontractor pulled out.

Can contractor recover under promissory estoppel? - Yes.  

The conditions of promissory estoppel are met. 

· made promise

· should have expected offeree to rely

· offeree did rely to his detriment

· injustice can be avoided only by enforcement

R2d § 90: Promissory Estoppel (used for gratuitous promise)

A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

2. Insufficient Agreement
(A) Defective Formulation and Expression of Agreement
Parties have negotiated part of the terms of the contract.  Then one party tries to pull out and the other party claims they already had a contract.

· not all material terms decided

· most material terms discussed, but not sufficient communication of acceptance

· agree to decide something material at a future time

Old Rule: must be agreement between parties on ALL material terms before there was an enforceable contract.

New Rule: Standards Based: R2d § 33 and UCC 2-204(3)

R2d § 33

(1) Even though a manifestation of intentions is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2) The terms of a contact are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

2-204(3)

Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

Konic v Spokane Computer (1985) p 396
P sells surge protector to D for “fifty six twenty”.  P means $5620.00 and D understands $56.20.  

Contract? - No.  Each believed something different but both understanding were reasonable under the circumstances. - Ct applied R2d § 20(1)(a)
R2d § 20

(1) There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 

(a) neither party knows or has reason to know the meaning attached by the other; OR

(b) each party knows or has reason to know the meaning attached by the other

(2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if

(a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; OR

(b) that party has no reason to know of any different meaning attached bye the other, and the other has reason to know the meaning attached by the first party.

(Elizabeth’s explanation of § 20):

· both oblivious (R2d § 20(1)(a)) = No contract

· both conniving (R2d § 20(1)(b)) = No contract

· one conniving one oblivious (R2d § 20(2)) = contract on the innocent party’s terms

Seller meant to sell lots 1 and 2, but mistakenly described 2 and 3.  Buyer didn’t know that there was a mistake

- both parties were oblivious to the fact that a mistake had been made so no contract
(B) Indefinite Agreements

Agreement to agree

Common law = agreement to agree not a contract

Current law = agreement to agree mini-contract to negotiate in good faith, but you can’t be compelled to perform, if after good faith bargaining, an agreement can’t be reached.

Varney v Ditmars (1916) p 400
P is hired, then at some point is given a raise and told he will get “a fair share in the profits.”  Then he’s fired when he doesn’t work on Election Day.
I: Can he recover for salary and is fair share of the profits?

· No. “Fair Share” is too ambiguous (vague) to award.  There is not reasonable certainty as to what the parties meant when they agreed.

R2d § 33

(1)Even though a manifestation of intentions is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2) The terms of a contact are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.

(3)The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.

(C) Incomplete and Deferred Agreement

Metro-Goldwyn-Mayer, Inc v Schneider (1976) p 407

Actor entered into agreement to make move and TV series although there were some terms missing in the agreement – no start date for TV filming.  Then he refused to make TV series.

I: Was there a contract when not every term was defined?

· Yes, this was an implicit agreement to agree - although some terms were left undecided the essential terms were there to form a contract.

M ( material negation terms regarding series ( S

(agreement to agree regarding start date of series)

Implied in Fact agreement to agree – a mini contract

Implied in Law – every contract must have a duty to perform in good faith

Metro wants Ct to supply a “reasonable” start time

Remedy could be a dollar remedy or Ct. could put an injunction on actor not to act anywhere else during this period of time

Note: this was a goods contract so modern rule applied

Joseph Martin Delicatessen v Schumacher (1981) p 408

LL had lease with T that gave him the option of renewing on “price agreed upon”

I: Was there a contract?

· No, because a material term was undecided.

This contract was for a lease, so the modern rule does not apply to real property transactions (because real property is “special”) – Prof says this case is really a throw back though, most modern courts would apply the modern rule even to real property. 

An agreement to agree is like a mini-contract to negotiate in good faith, but you can’t be compelled to perform if, after good faith bargaining, an actual agreement cannot be reached.  

But unjustified withdrawals will give rise to appropriate contract remedies.

Can you sue someone for not having bargained in good faith? – yes

What if the missing term was price, can the Ct supply the price term? – yes

What if the missing term was quantity, can the Ct supply the quantity term? – not usually, under 2-201(1) quantity must be supplied

Hypo:

What if parties agree in an oral contract, but they agree to not have a contract until the contract is reduced to writing.  They don’t write it.  Then one wants out.

I: Is there a contract ? – no, if it was definitely their intention to not be bound until it was reduced to writing, then it won’t be enforce until that takes place.

Oglebay Norton Co v Armco Inc (1990) p 413

Shipper and producer of iron ore entered into a long term contract under an objective standard for price – either the “price recognized by leading ore shippers” or “a mutually agreed upon rate.”  At some point they don’t agree on a “mutually agreeable” price term.  

I: did they have a contract? 

· yes, because they intended to be bound by contract and because they have a long term relationship the contract will be upheld and a mediator will determine the shipping price.

Did parties intend to be bound in contract? – yes

UCC 2-204(3)

Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have indented to make a contract and there is a reasonably certain basis for giving an appropriate remedy

Empro Manufacturing Co v Ball-Co Manufacturing Inc (1989) p 427

Parties made pre-agreement, but disagreed and never made a formal contract.

I: Can Empro enforce the pre-agreement as a mini contract - an agreement to agree?

· no, the objective manifestation of intent was not to be bound, they were still in the negotiation stage.

negotiate ( agreement to agree ( contract

agreement to agree = mini contract to negotiate in good faith

Intent must be determined solely from the language used when no ambiguity in its terms to exists.

Problem Case: Don King and “Buster” Douglas

Wrestler wants to get out of contract. Can he? – no, because it was a true contract the only term missing was price

Texaco Inc v Penzoil Co (1987) p 432

Pennzoil and Getty Oil had an agreement to agree.  Texaco came in and offered Getty more $$. Pennzoil sued under “inducement of breach of contract” and got a lot of damages.  This interference wasn’t a real contract but it was a mini-contract, an agreement to agree.  Texaco caused Getty to act in good faith in getting out of their agreement to agree. It’s interesting that contract issues can influence a tort action (
(D) Remedies where Agreement is Incomplete or Indefinite

Franchises are a good example of the situation where people put up $$ and time on training based on reliance that a contract will be made in the future.  If they don’t get the franchise do they have any remedy?  -- see below!

Do you need as much of a definite promise in promissory estoppel than you would under a contract? – No, You get a little more slack under promissory estoppel, because you’re only getting reliance damages.

This was a groundbreaking case because it applied 90 to parties that were not in the contract stage and the party that broke it off did not do so in bad faith.

Hoffman v Red Owl Stores (1965) p 435

P relied on D’s promises and incurred a substantial loss in reliance (to build the grocery store) – promissory estoppel.

I: What kind of damages should P get? 

· Promissory estoppel damages should not exceed the loss caused by the change of position.

They never had an agreement to agree, they were still as the negotiation stage.

Was there a contract between Red Owl and Hoffman? – no

He was asking for expenses and lost income – reliance damages.

Did he get damages for purchasing the independent grocery store? – no, because he did that under his own initiative

Did he get damages for the sale of the independent grocery store? Yes, because he relied on D’s advice in selling the store when he did..

· his damages are the difference between fair market value and what he actually sold it for (because he sold it quickly)

Does trial ct give him any damages for the loss of profits from selling the store when he did? – yes (but overturned by appellate ct)

Should he recover for selling his bakery and purchasing an option for land where Red Owl store will be located? – yes

P 442 Earhard v William

Note: Hoffman couldn’t get restitution damages because none of Hoffman’s actions benefited Red Owl.

Copeland v Baskin Robins USA (2002) p 443

P and D entered into an “agreement to agree” that P would buy D’s ice-cream plant and D would buy ice-cream from him.  Then D pulled out.

I: Did D breach the “agreement to agree” when they pulled out?

· yes, but P will only get reliance damages

Rule: The appropriate remedy for breach of a contract to negotiate is not damages for the injured party’s lost expectations under the prospective contract but damages caused by the injured party’s reliance on the agreement to negotiate.

Overview of section:

Is contract enforceable if there are incomplete terms? – yes

What damages should be put in?

No good faith implied in the negotiation stage.

There is good faith implied in the “agreement to agree” stage.

Over time there has been a change in attitude over “agreement to agree” – it used to not be a contract, but now it is.  Now there is even some liability in the negotiation stage 

