Acquisition of Property by Discovery, Capture and Creation
Acquiring Property:

· “alienable” (can transfer it) 

· ownership (absolute title. Sole person able to transfer, or Co-owner)

· possession 

· title

· control (You cannot engage in illegal activities, and must prevent others from engaging in illegal activities on your property)
· deed
Acquisition of Property by Capture 
What act amount to occupancy of wild animals? Killing is possession

When a person uses their art or skill for profit, it is their trade. Hindering another person’s livelihood or trade is liable to action.

Acquisition of Property by Creation 

Attributes of Property:

1. Legal right to exclude others from using it. 

2. A product of the mind that cost its producer $ and labor, and has value for which others are willing to pay, is not enough to ensure it the legal attribute of property. Literary, Dramatic, Music, and other artistic creations gain common law protection as property. 

Intellectual Property

Copyright

Copyright:


Duration
95-120 yrs

If an author agrees to publication in one form, it is limited to that form. 

Fair Use: You can reprint a certain amount of a copyrighted work, but not too much. 

Compulsory licensing: Certain things- if they pay you the licensing fee, they can use it.

Contributory Copyright infringement:

1. Defendant had knowledge of such activity

2. Defendant encouraged such activity through material contribution

Intellectual Property
Cyberspace

Federal Statute: ACPA: a person alleged to be a cyber-squatter is liable to the owner of a protected mark if that person: (Congress is concerned with protecting the internet, and encouraging it as a form of economic activity& commerce)

i. has a bad faith intent to profit from that mark, and

ii. registers, traffics in, or uses a domain name that

I. in the case of a mark that is distinctive.. is identical or confusingly similar to that mark.

II. In the case of a famous mark... is identical or confusingly similar to or dilutive of that mark.

Intellectual Property:
Trademark Dilution

TM Dilution means the lessening of the capacity of a famous mark to identify & distinguish goods or sevices regardless of the presence or absence of:

1. competition between the owner of the famous mark & other parties

2. likelihood of confusion, mistake, or deception

Dilution policy aims to protect the famous mark’s reputation, because the co.’s investment has produced something valuable in building up their good name. Preserve the uniqueness of the trademark. Don’t have to show that consumers will be misled, under dilution, although the basic Purpose of Trademarks is to prevent consumer confusion. 

Court of Appeals considers the meaning of property and finds the essential element to be “dominion”:

· rights of use, 

· right to control 
· rights to disposition
Intellectual Property:
Persona As Property

Elements req for a defamation action (liable action):

1. Def intended to create a false impression in the average reader that Hoffman posed for the picture: “ACTUAL MALICE”. The court said its not enough to show that LAM accidentally misled readers. 

2. Evidence needed to establish liable must be “CLEAR AND CONVINCING EVIDENCE” The evidence must clearly and convingingly demonstrate LAM knew or purposely avoided knowing that the photo would mislead its readers into thinking the body in the altered photo was Hoffman’s.

Actor has rights to profit from the image and persona they’ve invested in
Acquisition by Adverse Possession
Policy: allowing AP to get the land promotes the most productive use of the land

To succeed in this claim, possession of the land must be claimed to be:

1. Actual/exclusive possession

AP can show actual possession by showing:

a. She was physically on the property

b. She contstructed an enclosure

c. She made improvements/cultivated the land.

AP can show exclusive possession by showing:

a.   The public were restricted from her land at times

b. She is using the land as the true owner would
2. Open/Notorious possession

True Owner should have had notice of her possession because:

a. She occupied the land in a visible way

b. She treated the property like the typical owner would

c. She constructed/cultivated/fenced part of the property

The True owner has a duty to recognize these open/notorious acts against her property and take action.
3. Adverse to the rights of the true owner

Majority View:
Objective Test
a.  AP needs to show she was occupying the property with a claim adverse to the rights of the TO. 

b.  Mental intent does not matter.

Minority View:
Subjective “Good Faith” Test
i. Will have to show she had a deed

ii. She had good faith the deed was accurate

iii. She occupied a significant portion of the land

b. Boundary was so she didn’t know the land was not rightfully hers
4. Continuous possession for the statutory period

Yr requirement varies by statute.

a. Statute runs when AP actually enters

b. Tacking- statute running from when another possessed

i. Privity of Estate with previous owners. By showing:

· Property was voluntarily transferred to her by previous O.

· Policy: privity is to prevent a succession of trespassers being rewarded.

5. (Taxes paid—in CA)

The kind of interest owned, by the owner, at the time of entry by the AP, is the only interest that AP can gain.

Color of Title “Constructive AP”

· A valid Deed’s constructive possession is stronger than a defective deeds constructive poss

· Actual poss of title of only a part of the land covered by the defective writing is constructive poss of all the writing describes. 

· Actual poss trumps constructive poss

AP acquired the property through a mistaken belief that a faulty written deed was good. AP can seek to quiet title to the land described in the faulty deed regardless of what he is actually possessing.

AP must show:
If shown Constructive AP gets: all land described in the writing.

1. Good faith belief the deed was valid

2. Occupied a significant part of the land described in the deed.

(Mental intent not needed- deed substitutes)

Landlord-Tenant Law

LEASEHOLD ESTATES

· Term of Years

· Fixed period of time, set beginning and ending on a calendar date

· NO notice needed for termination & T can’t stay past the period

· Periodic Tenancy

· Lease for a period or fixed duration that continues for succeeding periods until LL or T gives notice of termination
· Notice required
· Length of one period, or 6mnths for year-to-year
Death of LL or T doesn’t effect this one.
· Tenancy at Will

· No Fixed period. Lasts as long as LL and T desire
· Can end with one party terminating it.
· Tenancy at Sufferance: Holdovers

· T remains in possession after termination of the Tenancy
· LL options
1. Eviction plus damages

2. Consent (express/implied) to the creation of a new tenancy
Garner v Gerrish: p. 447 R2d “L leases a farm to T ‘for as long as T desires to stay on the land’ The lease creates a determinable life estate in T, terminable at T’s will or on his death.

Crechale v Smith p. 451 Once LL treats T as trespasser, cannot later hold T’s to a new term

DELIVERY OF POSSESSION
1. Majority View
English Rule: LL has implied duty to deliver actual possession.

T’s reasons to prefer:

· Urbanization demands people have a place to live

· Today, LL’s are big corps, in better position to get holdovers out

· Self-help is no longer legal

T’s options:
Have LL evict, damages, no rent on T

· Take partial possession

· T change choose to terminate lease, damages

· Damages:

LL ( T:
ex: hotel bills, storage of furniture

Holdover( LL: damages LL paid to T

2. Minority View
American Rule: LL must assure legal not actual possession on the day the T is to move in. (T should kick others out) “formalistic rule”


T’s options:

· Evict holdover

· Act as LL (provision w/T, collect rent)

ASSIGNMENTS & SUBLEASES

Modern: look to party’s intent and their expectations. Don’t look to the words used. 

Assignments:
a. T1 transfers entire interest in the property to T2

b. T1 has no reversion or right to re-enter

c. LL-T1 privity of K

d. LL-T2 privity of Estate
“connection between right of poss & subsequent right of poss”

e. T1-T2 privity of K

f. T1 can sue T2 to recover

g. LL can sue either T1 or T2
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Subleases:
a. T1 transfers partial interest in property to T2

b. T1 has reversion

c. LL-T1 privity of K and privity of estate

d. LL-T2 NO privity of K or privity of estate 

e. LL can sue T1 only “formalistic view”

f. T1 can sue T2
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      (LL-T2 no P.o.e.)

Even with a sublease or assignment, T1 is still has privity of K and is liable to LL.

P.o.k:
LL can sue to enforce all lease provisions, not just material provisions (right of poss, duty to pay rent, habitable premesis)

P.o.e:
LL can sue to enforce material provisions (r.o.p, duty to pay rent, habitability)

ALIENABILITY
LL’s right to refusal to allow sublease/assignments

Modern trend favors T’s rights to alienability

General rule:

a. If the lease says nothing, T may alienate freely

b. If lease says “no assignment” T may sublease

c. If lease says “no sublease” T may assign

In commercial situation, you can write in provision for unreasonable consent.

If LL prohibits both sublease & assignment: T can ask for permission, if stated in lease.

Kendall v. Ernst Pestana:p.490
LL refused T1’s request to assign to T2

Minority: where a lease provides for assignment only w/prior written consent, such consent may only be withheld where there is a  “Commercially reasonable objection”:

1. to deny for arbitrary reasons, must be in K

2. contractual analysis:

specified provision & implied provisions

    Duty of Good Faith & Fair Dealing is implied

    Assignment/sublease must be approved by LL

Majority: where a lease contains an approval clause & is silent to a standard, LL can refuse proposed T for any reason

R2d:
LL’s consent to alienation can’t be withheld unreasonably unless freely negotiated in the lease K.

LL REMEDIES For T in POSSESSION:

EVICTION

“Unlawful Detainer”
 D has 7 days to file an answer. Way to evict. Entitled jury trial.

If No answer filed – Default, evicted. LL has to give T notice before 

For Periodic Tenancy

30 Day notice(some 60), don’t need a reason in CA






If juris req’s cause- you must state on notice






When given, last until the end of next period

Breach of Lease
3 day notice. To quit or correct (periodic or term of years)

Most frequent breach:
Failure to pay rent, no pets.


Defenses:
the amount of money asked for is incorrect.


Self-Help Eviction:

· Allowed under common law, risky.

· Modern view:

1. LL is legally entitled to possession

2. LL’s means of entry must be peaceful (rare)

Berg v. Wiley p.500 Family Affair Restaurant, locked T out: only lawful means to dispossess T who hasn’t abandoned/voluntarily surrendered, is judicial processes.

LL REMEDIES for T who ABANDONS/LEAVES:

LL’s options when T surrenders:

1. Accept the surrender


LL will accept in an increasing mkt value

a. Tenancy terminates

b. T’s right to possession terminates

c. T’s duty to pay future rent is eliminated

d. T can still pay damages for past rent

2. Refuse to accept the surrender

a. Do nothing until end of lease

b. Seek all rent due under the lease

3. Re-let the premises on behalf of T1 (Surrender or Abandonment)
Risk on T1

a. Can hold T1 to lease, and re-let on T1’s behalf. (T1 tried to surrender)

i. Minimized damages

ii. T1 still responsible for the lease, if T2 defaults

iii. Policy goal: productive use of the property.

4. Re-let the premises and terminates T1’s obligations


Risk is on LL

i. Minimized damages

ii. T1 not responsible for the lease

iii. Productive use of the property.

Rent Acceleration:
written into leases. If T breaches, the full amount of the lease becomes due. Don’t have to devalue for inflation.

Anticipatory Breach: LL can recover future rent for lease, if T abandons. Go through court to get it. Reduce for inflation.

Sommer v Kridel Surrender p.509 T unable to take possession. LL refuses to release. Productive Use of Land Argument: (LL here) Non-Breaching Party has duty to minimize damages.

SECURITY DEPOSITS:

CA Max:

2 months rent, unfurnished

3 months rent, furnished

Getting back your security deposit:

T REMEDY:

QUIET ENJOYMENT & CONSTRUCTIVE EVICTION

QUIET ENJOYMENT:
Dependant & Independent Covenants:

Independent Covenant      T Breaches ( LL remedy: Damage, couldn’t terminate lease

Dependant Covenant        Breaches  ( 


On LL’s part: 
1. Right of possession. 



2. Quiet Enjoyment



3. Duty to provide habitable premises

On T’s Part:

1. May modify T’s duty to pay rent ( may 


reduce rent)

2. Termination of Tenancy (giving up possession, not pay rent)

Common Law- not many dependant covenants:

1. Transfer right of possession to T

2. Duty not to interfere w/right of possession. (T absolved of duties)

         Exceptions to Common Law rule (p.530):

1. S-Term leases of furnished dwellings, implied duty to keep habitable

2. Habitable premises (residential)

3. Maintain common areas

4. Make repairs promised/Undertaken

5. Duty to disclose latent defects (hidden defects)

6. Abstain from Misrepresentation

7. Nuisance abatement (limited to conditions w/in LL control)

Reste Realty p.522 Leaks interfered with QE. LL’s fault. T can be relieved from paying any further rent.

CONSTRUCTIVE EVICTION:

CE- T Must Prove: 

(Can Be:  1. A Defense for T  2. Affirmative coa for T)
1. Interference w/quiet enjoyment

2. Notice to LL

3. Reasonable time for LL to fix the problem

4. Vacate the premises (problem in tight housing mkts)

Works for Commercial Tenancies.

RISK TO T:
if no interference w/quiet enjoyment found. Can ask for a declaratory judgment so you know its an interference w/quiet enjoyment before you proceed.

IMPLIED WARRANTY OF HABITABILITY

Restricted in most states to residential tenancies. 

Things have changed since common law:

1. Today Ts enter leases to get: safe, sanitary & comfortable housing, not just to obtain land.

2. T’s relationship w/property has changed over time. Now apartments w/amenities that didn’t use to exist: running water, electricity. T’s don’t know how to repair these things.

3. LL has a long-term capital investment in the housing, that the T doesn’t.

Violating a code, affecting health & safety of T’s

Compensatory Damages:

1. over paid back rent

2. comfort/annoyance

3. repairs made by the T

Punitive Damages – in tort (fraud, willful, wanton)

Remedies to Breach of Imp Warr of Hab:
must always notify LL of the problem

1. Affirmative suit

2. Rent withholding

3. Repair and deduct




must give notice, has limits

4. Terminate Tenancy & move out

5. Try to get back rent

Can get a building inspector to look at premises.

Hilder v St. Peter p. 533 An IWH is implied in any residential lease that LL will deliver & maintain, throughout the Tenancy, premises that are Safe, Clean, and fit for Human Habitation. 
Retalitory Eviction: 

Differs by jx




p. 543

1. T’s Protected activity was forming an association and notifying the LL of complaints. Must be a good – faith complaint.

2. LL engaged in retaliatory action. 
W/in 6 months- presume retaliatory

a. LL can’t increase rent

b. Decrease services

c. Fail to renew a lease

Rebuttable presumption of retaliatory

3. Burden shifts to LL to introduce ev of non-retaliation.

4. T establish that LL’s reasons are pre-textual (made up)

Reinforces IWH.

Courts established retaliatory eviction statutes to allow T’s to complain without fear. If the T is afraid to complain, the implied warranty of habitability isn’t effective.

Problem of Affordable Housing:

Chicago Board p.549 Consequences of IWH Posner’s View:   The same arguments apply to Rent Control

1. Reduce resources LL’s will devote to improving the quality of housing.

2. LL will offset the higher cost by Raising Rents

3. LL will screen applicants more carefully(cost of renting to deadbeats is higher)

FAIR HOUSING ACT

Categories: race, gender, religion, national origin, familial status, handicap

1. P is member of protected category

2. P applied for and is qualified to rent

3. P denied opportunity to rent, negotiate or inspect 

4. Housing opportunity remains available

Ashbury v. Brougham
gave compensatory damages.

ESTATES


Means of Transfer

Grant/Inter-vivos Transfer/Alienation:
Effective at the time interest is created

Will/Devise:




Effective upon death of testator

Inheritance:


(Modern: die w/out will state laws of intestate succession decide how to distribute the property)

(Primageniture: forced in England that Eldest Son would get all the land)

“Quia Emptores” 1290:
Prohibited Subinfeudation of Land, Alienation

Could substitute a T without the Lord’s consent. Substitution precedes Alienability. People try to get rid of the land before they die, so feudal incidents aren’t due. Beginning of the End of Feudalism. 


Helps the development of the middle class, “landed gentry”. Trade increases

Statute of Wills 17th century: Prior to this, the LO had limitations on who they could transfer land to upon their death.

Die w/out will- heirs get land through “inheritance”

Die w/will- can specify what happens to your property “devisability”


Primogeniture:
 restriction on how to devise land in England 


Land goes to the oldest son. Kept large land parcels.


Without this, kids could split the land if landowner dies without a will.
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PRESENT POSSESSORY ESTATES:


1. FSA

2. Defeasible Fees
3. Fee Tail

4. Life Estate
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FSSEL

1. FSA:

	 “to A and his heirs”                     FEE SIMPLE ABSOLUTE:  1540 with the Statute of Wills

-----------------------------------(  
1. Alienable 

2. Inheritable
Heirs can get the land, w/out will

3. Devisable
Ability to transfer land through will
4. No Future Interest 


Modern Statutes of Descent: (if no will)

1. Issue 2. If no issue, Parents 3. If none, to collaterals.


“Issue”:
Descendants. Not just children, but further descendants

Common Law(pre-1900): Presumption LE unless you use language, “and his heirs”.

Modern: Presumption, “To Alice” is FSA. Complete transfer, FSA to 1 person, unless you specify otherwise. (If a choice between FSA to 1 person v leaving part intestate-the law presumes FSA to 1 person)

With no remaining heirs “Escheat” land goes to the state.

“Dead Hand Control” Law Allows the person creating the FSA can take out certain rights of use. Some rights are so essential to the nature of the FSA, courts will not allow people to take that right out.
Ex: Right of Alienability

2. DEFEASIBLE FEES:

“Defeasible”: event can cause the present possessory estate to terminate ( FI.

	“To A so long as the land is used for ag” 

Defeasible Fee: 



      until, while, during such time…

--------------Potential to last forever------------(
If A sells the land, the fee is transferred to the future user of the land.


1. Fee Simple Determinable: 






    FSD
FI: “Possibility of Reverter” retained by grantor, may or may not be alienable or devisable. Present poss estate in somebody. 



Language of duration.

· Limited Alienability

· Limited Devisability

· Future interest is Inheritable

· FI:
Possibility of Reverter
In Grantor, in FSA
FSD: “A”-------------------->I Day no longer farmed. That day, FSD no longer has a right to the land. Goes to person with possibility of reverter in FSA: “O”. A is a trespasser and O has a coa to eject A. (When the condition is broken, SOL begins to run.) If action isn’t pursued it could be AP in A.

Ex:
"To Arthur and his heirs as long as the land is used for agricultural purposes"





OR

"To Arthur until such time as the land is no longer used for agricultural purposes"

Present Possessory Interest:
FSD. 



FI:
PoR 

Language of duration indicates that a limited estate. 

FSD v FSSCS:
FSSCS a breach of the condition does not itself terminate the estate. The grantor or her successors must affirmatively elect to terminate the estate.

2. Fee Simple Subject to a condition subsequent: 

           
           FSSCS
FI: “Right of Entry”& “Power of Termination” retained by grantor. If the event stated happens, the estate of the grantee continues until the grantor exercises her power. Present poss estate in somebody.                                                      Conditional Language
· Limited Alienability




Law prefers over FSSEL

· Limited Devisability




doesn’t like forfeitures

· Future interest is Inheritable

· FI:
“Right of Entry”   Or   “Power of Termination”
In Grantor (Must Act) 
Day no longer farmed

FSSCS”A”-----------------------------I-----------------> 

     Right of entry becomes a right to eject the holder of FSSCS. A is Not a trespasser, SOL isn’t running. O has the right to bring coa to quiet title in O.

EX:
"To A and her heirs, but if the land is not used for ag purposes, Grantor and her heirs may reenter the land"
FSSCS. Fee simple, put a condition that would cause the fee to be lost.

“Laches”:
Affirmative defense for person holding FSSCS if person with FI tries to eject them. Instead of SOL, Requires undue delay and prejudice to D.

3. Fee Simple Subject to Executory limitation:


           FSSEL
Time limits. Future interest. Upon the happening of a stated event, it is automatically divested in favor of a 3rd person.


Executory Interests are subject to the RAP, except Charity-to-Charity.

For FSSEL( Language of Condition or of Duration work
EX:
“To A church; provided , however, that if the premises shall ever cease to be used for church purposes, title shall pass to the American Heart Association”


A: FSSEL in favor of AHA, Executory Interest is in AHA

· O doesn’t have RoE, not retained in conveyance

· AHA’s interest isn’t RoE, because that can only be for a grantor
AND

· AHA’s interest isn’t a Remainder because it divests in Fee Simple  So ( Executory Interest

Marenholz. Ambiguous conveyances “for school purposes only, otherwise revert to grantor” p245 

· “only” is a limitation, not a condition. May indicate duration. Indicates grantor intends for this land grant to exist only so long as the district uses the land for this interest. Fee Simple Determinable.

· “otherwise” suggests fee simple subject to condition subsequent.

Restraints on Alienation are seldom allowed.

3. FEE TAIL:

	“to A and the heirs of his body”                                                                     FEE TAIL: 

You can’t make them anymore(used to be used mainly in England)

---------------------Ex.----------(
More limited than Fee Simple Absolute. Could make it either Fee tail male or female.

1. Not freely alienable

2. Inheritable in a modified way

3. Not devisable


No ability to transfer through will




Inheritance was limited to lineal descendants of the Grantee. 

4. LIFE ESTATES:

	“to A for life”       or  “To A”  (1500)             Life Estate:
                                                                                                                                                          LE

Modern law:

             must specify “to A for life”, otherwise FSA

Common law:

             “to A” would automatically create a life estate
· Duration measured by lifetime of grantee-A

· Not Devisable

· Not inheritable

· Alienable

LIFE ESTATE:

---------------------Ex-------------(
LE expires upon the death of the recipient of the LE. FI: Remainder (Different Kinds) or Reversion, which can be left to another.


Baker v Weedon  p. 230 See Economic Waste Below

White v Brown p. 221 If a LE w/no specific future interest ( “Reversion” in grantor testator. Her attempt to restrain alienation was inconsistent with the nature of the FSA estate she created, so the condition is not effective- and is voided.

Valuation of LE and Remainder: 

Ex:
House is worth $10,000   6% of $10k = $600 annually

To establish the value of LE, assume T will die at the time predicted by a life expectancy table.  (ex: 3yrs)

Assume market interest rate: 6%

$1 3 yrs from now, invested @ 6%, is worth: .94 + .89 + .84 = $2.67 
Allow for future value of money

$600 x 2.67 = $1,600 Present Value of LE


$8,400 Remainder Present Value

	“to A for as long as _____ (ex: Grantor) lives”                Life Estate Pur Autre Vie:
· Duration measured by someone’s (ex: grantor’s) life

· Devisable                                                                                                                        LEpav
· Inheritable



B buys J’s LE, if he dies first she loses the interest. If she dies first, she can leave it to her heirs to have for the duration of his life.
	“To G for life, but if G ever smokes to R”

Determinable Life Estate:
· If G smokes, R gets it. R has executory interest, which only cuts off G’s LE

· If G never smokes, O(Grantor) has a Reversion





RIGHTS AND DUTIES OF LIFE TENANT:
Doctrine of Waste

Baker v WeedonWaste p.230 held that  “waste” doesn’t encompass economic waste 
Waste :
More than 1 person must have an interest in the land

FI holder can sue for waste. Life T shouldn’t have to incur a detriment from the land.
a. Affirmative waste actions causing the land to become less valuable, reducing the value of the property.

b. Voluntary/Permissive waste present holder isn’t maintaining the property, but not doing anything affirmative to reduce value. Life T must pay for the maintenance of the property up to the pt of the income that the property produces. Don’t have to pay more than the property’s income. Future T’s should pay the difference if the taxes/expenses are over the income.
c. Emiliorative waste
not used in USA
Future interest holders could sue for things they don’t want to have happen as improvements to the land.

If Life T discovers minerals, future interest may enjoin you from mining those minerals. Future interest holder is entitled to get exactly what the grantor left.

Life T doesn’t have the power to order the sale.

Exception to Waste:

Open Mines Doctrine
If the land was used for a mine when it was given, the future interest holder can’t stop the LE from continuing this use in mines already open. Trend to include all minerals.

Hypo: testator leaves working gold mine “to A for life, then to B and his heirs”. Future interest holder can’t stop A from mining if the mining operation were in use at the time the gift was given. 
Equitable or Life Estate in Trust: Donor/grantor/trustor can grant to a 3rd party to hold in trust for the benefit of the beneficiary. Trustee manages. When donor wants to supply for beneficiaries or future interests. 

Trustor/



Trustee
Donor/


( 3rd party who holds

( Beneficiaries
Grantor



in trust






    

FUTURE INTERESTS:

Future interest in an estate does not entitle the owner to possession immediately, but it will or may give the owner possession in the future. It is a present, legally protected right.

---------------------------------------------------I----------------------(
Current:




Reversion

PPE




Remainders

Vested

LE- Natural termination





Contingent

FSD- Potential termination

FSSCS Potential termination

FSSEL Potential termination

1. Reversionary Interests
2. Remainders
3. Executory Interests       4. Trust

    (FI in the Transferor)
(FI in Transferees)
(FI in Transferees)


PoR & RoE


VR/VRso

Springing


Reversion


CR/ACR

Shifting

          (In Grantor)

(In 3rd Parties)
(Can cut off a LE before the death)

“For Life” will have a Reversion or a Remainder

1. REVERSIONARY INTERESTS:
In Grantor

FI in the Transferor

LE is measured by the life of the Grantee, but the LE may possibly terminate before the death of the grantee “Premature Termination of LE”: Forfeit LE, or Relinquish, Give Remainder or Reversion to life tenant “Merger. LE(FS”


Possibility of Reverter & Right of Entry
 “PoR” Practically, a possibility of reverter is a FI remaining in the transferor or his heirs when a FSD is created.

“RoE” or “Power of termination” occurs when an owner transfers an estate FSSCS and retains the power to cut short or terminate the estate.


Reversion
Reversions can exist in conjunction with contingent remainders.

LE and FI retained by the Grantor. Also applies to Contingent Remainder. Vested Interest: both the owner and the event which will cause it to become possessory are certain. (Even if Determinable or Defeasible). Vested, so not subject to RAP.

LE:
“To A for life”
 have a Reversion as a future interest, retained by the Grantor

Reversion holder may sue possessory owner for waste.
Reversions are:
Alienable
Devisable
Inheritable
“To A” 1800
Life estate in A. Reversion in Grantor. 

“To A” 2003
FSA in A. No future interest in anyone else.

“To A for life, then to B for life” 2003 Life estate in A. Remainder in Life estate in B. O’s reversion.

2. REMAINDERS:

In 3rd Party



FI in Transferees

VESTED REMAINDER Follows a LE

FI in an immediately identifiable third party (not grantor) that is certain to become a possessory interest upon the expiration of the prior estate naturally expiring estate created at the same time 

“To A for life, then to B” 2003 Life estate in A. B’s vested remainder is FSA.

“To A for life, then to B and her heirs”
Classic. B specifically identified, no conditions for B to meet.

Vested Remainder:


1. Given to an ascertained person

· Alienable


2. Is not subject to condition precident
· Devisable

· No RAP, vested at the creation of the instrument.

· Inheritable




The Law prefers VR, in an 

· Can Accelerate



ambiguous instrument, the court

· Specifically identified person

will construe it to favor a VR.

· No Conditions Precedent

If A renounces or forfeiting her life estate, B’s remainder accelerates into possession. Becomes FSA in B even though A is alive. (Acceleration Doesn’t apply to Contingent Remainders.)

VESTED REMAINDER SUBJECT TO PARTIAL DIVESTMENT

“To A for life, then to A’s children”:



· If no children, no vested remainder

· Once A has a child, it is vested in that child.

· Reversion in O disappears upon the birth of the first child.

· If A’s child is B. Vested remainder in B. B doesn’t have the right to possess until A dies. B’s estate will go to whoever they will it to, or to heirs. If A had additional children, the remainder would be shared by all the children. 

· Vested:
Subject to partial divestment or Subject to open until A dies, upon her death it is vested in all of her children.

VESTED REMAINDER SUBJECT TO COMPLETE DIVESTMENT

“To A for life, then to B, but if B becomes a lawyer then back to the Grantor”

· B is identified

· No contingent/conditions precedent

· B can lose the interest/ condition subsequent can divest B

“To H for life”




Life estate & Reversion

“To H for life, then to C and her heirs”

H: LE & Vested remainder FSA in C

“To B for life, then to his children and their heirs”
B: LE & Contingent remainder (kids not yet identifiable, if no kids when B dies reversion to Grantor)

“To H for life, then to her children and their heirs”
H: LE & Vested remainder subject to open in Chelsea, FSA when H dies. If H has another child, remainder would open. 

Contingent Remainders     

1. Unascertained Person:  identity of remainderman uncertain, (unborn/ unnamed)


“To A for life, then to A’s children”:

If A has no children, not identifiable (CR

Reversion in O, if A dies with no children. 

2.  Subject to Condition Precedent: condition/event must occur prior to remainderman’s entitlement.

“To H for life, then to Chelsea and her heirs if C survives H”


Chelsea is identified, but don’t know if she’s entitled to take this interest until H dies. Untill H dies, we don’t know if C has outlived H. Becomes vested upon H’s death, if it vests in C. If C dies before H, the reversion in the Grantor is all that remains.



LE in H


CR in C (FSA if C survives H)


Reversion in Grantor

“To A for life, then to C if he survives A”
Reversion in Grantor if C pre-deceases A.


If there is an Early/Premature termination of the LE:


CL:

Destructibility of CR

C’s CR Destroyed (not preferred)


Modern:
Reversion to Grantor subject to whether C survives A. If C does survive A, he has met the condition, he will get it from the Grantor- “Springing Executory Interest” cuts off the Fee of the Grantor and C has a fee.


Alternative Contingent Remainders
Grantor creates 1st CR, & 2nd CR will take effect if 1st circumstances don’t occur ( ACR

‘To H for life, then to C and her heirs, if C survives H. If C does not survive H, to L and her heirs”


LE in H

ACR in L if condition (C predeceasing H) occurs


CR in C 

Reversion in Grantor (once H dies, possibility that the interest of LE might terminate prior to H’s death. The CR does not accelerate if the LE ends early.)

For Reversion to become possessory:

H enters a monastery and renounces all worldly goods. LE ends early. C is still alive. We don’t know if C has met the condition necessary for her to get the CR. Reversion happens, the property goes to the Grantor.

Common Law:
CR are destroyed, when LE ends early.
“To A for life, then to C , but if C does not survive A to D”

p.276
Ex 8


LE, to A


VR subject to divestment ,to C


Constructional preference for VR


Executory interest that cuts off C, to D

Even if they are VR that can be lost

3. EXECUTORY INTERESTS




FI in Transferees

The Statute of Uses allowed the creation of FSSEL. Upon the happening of a stated event, it is automatically divested in favor of a 3rd person.

RAP was created to control executory interests.

Distinguish from Remainders.

Remainders:
Arise at the end of a naturally expiring estate.



Life Estate


Vested Remainder

----------------------------I----------------------------------(
Grantor FSA  ------Fee-------------------I---Lost if event occurs--------------------(
FSD, FSSCS are like this except future interest is in a 3rd party. Executory interest instead of reverter or right of entry. Words of duration, or words of condition don’t matter.

Executory Interests can Divest: LE, Remainder, Fee, Interest retained by grantor.

EX:
“To C and his heirs until C rides a motorcycle, then to H and his heirs”: Language of duration. FI in a 3rd party. FSSEL in C. H has an executory interest.

“To C and his heirs, but if C rides a motorcycle, then to H and his heirs”: Language of condition. FSSEL in C. H has an executory interest.

“To Y and his heirs, 1 yr from now” Grantor has the interest for another year, a fee. But will be lost at the occurrence of a year passing. Interest in Y will divest the interest of the grantor: “Springing Executory Interest”: divests the grantor. 







Before it becomes possessory

---------A: Life estate------------------I-------B: vested R subj to div----------------(

E: executory interest

"To A for life, then to B and her heirs, but if A ever uses the property to sell souvenirs, then to E and her heirs" (see SG p. 101, Example 8)


To A for life. To B vested remainder. If A sells souvenirs, then B loses her interest, as a vested remainder, before it becomes possessory “Vested Remainder Subject to Divestment”. E will get the estate and have an executory interest.







(Once possessory, its FSSEL)


--------A: Life Estate--------------------I--------B: vested R in FSSEL---------------(






E: Executory interest

"To A for life, then to B and her heirs, but if B ever uses the property to sell souvenirs, then to E and her heirs" (see SG 100, Example 7)


Once possessory, FS, then its subject to being lost. At outset: B: VR in FSSEL, but she’ll get FSSEL. When can the condition occur?

Executory Limitation
is on B’s possible fee

Executory Interest is in E.


------------A: Life Estate-------------------I------------B: VR sub to div--------------(







E: executory interest

"To A for life, then to B and her heirs, but if A or B ever sells souvenirs on the property, then to E and her
heirs" (see SG 102)


A: defeasible LE B: VR subject to Divestment. E’s Executory interest can become effective either during the LE or during the VR.

Executory Interest

the future interest

Executory Limitation

what the interest does to the fee.
Ambiguous Conveyances
If a grant that could be read as FSD or FSSCS, Court would grant FSSCS: 

Constructional preference for FSSCS based on law’s dislike of automatic forfeitures.

Mountain Brow Lodge Restraints on Alienation  “ restricted for use and benefit of the second party only, VALID and   if 2nd party attempts to sell or transfer it reverts to the grantors, successors, heirs, or assigns” INVALID Puts a direct restraint on alienation. In a Fee Simple, these are invalid.

Courts allow restrictions on land use to encourage people to give gifts to non-profit organizations. To encourage people to continue to highly value property.

Ink v City of Canton Ink restricted “to be used for so long a time as the land is used for a public park” Creates a FSD. PR retained by the Grantor. Ink heirs get PR value. City gets the FSD value.

Majority Rule:

All proceeds to Grantee
(FSD)

Windfall

Minority Rule:

All proceeds to Future Interest

R2d:How likely is it that the property’s condition would be likely to occur in the future? 

4. TRUSTS
Extremely flexible form of property management. 1 person is the “legal” owner of property while other are the “equitable” owners of the same property at the same time.

Swanson p. 288 Mrs. Swanson inherits the Vested Remainder, 1/9th interest her husband had  in a trust. Ambiguity goes in favor of the one creating the will. Policy: 
Same concerns as furthering marketability.

· Preference for Vested Remainders, even if it is subject to divestment. 

More certainty over who has the interest, compared to CR. (With CR: question of identity & condition trust occurs)

· Recipient is identified & No Conditions precedent

RULES FURTHERING MARKETABILITY, by Destroying Contingent FI

1. Destructibility of CR

CR were destroyed if they did not vest upon the natural or artificial (forfeiture or merger) termination of the LE.

Destructibility hasn’t been used for 50 yrs.

Merger:
The conveyance of a LE to the person holding the Remainder Merge into Fee Simple

2. Shelley’s Case
Applies to Remainders, not Executory Interest.

To avoid tax consequences of relief.

Furthers Alienabilty

Prevents Tax Evasion

Applies despite intent of transferor
1. One Instrument

2. Creates a LE in land in A, and

3. Purports to create a remainder in persons described as A’s heirs, and

4. The LE & Remainder are both legal or both equitable the Remainder becomes a remainder in Fee simple or Fee Tail in A. 

Abolished in all but a couple states.

“To A for life, then to A’s heirs”




In a trust, or deed

Instead of:
 LE in A and CR in A’s heirs


 you create



FSA in A

p.203 Feudal Incident of Relief

When T died, heir had to pay a sum to the Lord “RELIEF”. Had to be paid for the Heir to Inherit. Could avoid estate taxes by transferring inter-vivos. 

Modern:
Transfers are now taxed.

3. Doctrine of Worthier Title (DOW)
ONLY applies to Grants

Grantor grants “To A for life, then to my heirs”


LE in A


CR in heirs of grantor (heirs can’t be identified until your death)

To prevent their estate from being taxed upon Grantor’s death. Grant for life, is not taxed, but then heirs get it based on CR. Grantor will choose an old person for LE.

DOW Reads this Grant:

 LE in A

Reversion in O

So people can’t avoid taxes in this way.

Title by inheritance is deemed worthier than titles acquired by purchase.

4. Rule Against Perpetuities







RAP


Defeats the intent of parties who create a CR that might vest too remotely. So land can’t be tied was TOO long.

APPLIES ONLY TO:
CR, EXECUTORY INTEREST, VR SUBJECT TO OPEN

1. When is the instrument effective (will/devise or grant)?

Grant:

Grantor, still alive, can have more kids, aren’t necessarily lives in being

Will/Devise:
Grantor can have No more kids, all kids are lives in being. Widow is 


identifiable.

2. Identify each interest created by the instrument: RAP only affects

· CR

· Executory Interest

· VR Subject to Open

3. Identify people who can affect vesting. Are they lives in being?

“To A for life, then to my kids who reach age 21”

Grant: 

Is A a measuring Life?

1. A is a life in being. 

2. Interest in kids is a CR, Grantor may outlive A and have more kids. Fails to vest in 21yrs from A’s death. A doesn’t work as a measuring life.

Are kids measuring lives?



No, they are not necessarily lives in being

Will:

Children are all lives in being. Will reach 21 yrs within 21yrs of their death.

4. Determine when Contingent interest will vest

5. Possibility the condition/event will occur later than 21 yrs after death of some life in being

CL:
From Duke of Norfolk’s case.

“No interest is good unless it must vest, if at all, not later than 21 yrs after some life in being at the creation of the interest.

“Measuring Life”:
person who enables proving the Contingent interest will vest/fail within the life, at the death, or within 21 yrs after the death of the person. Corporations have no measuring life, unless stated in the instrument, the perpetuities period is 21years.

1. Life in being

2. Interest must vest no later than 21yrs after the life in being’s death

Gifts to Classes:
must stand or fall as a unit. If a gift to one member of the class might vest too remotely, the whole class gift is void. A class gift is not vested in any member of the class untill the interest of all members has vested.

Symphony Space p. 313 RAP, the option vests too remotely and is unenforceable Policy: the option would significantly deter development of the property.

Wait-and-See Doctrine

Majority of States, 2 forms:

1. Wait-and See for the CL Perpetuities Period: 

CR is valid if it actually vests within the CL perpetuities period

2. Wait-and-see for 90 yrs:
USRAP (uniform statutory rules against perpetuities) 1986. Donor can comply with either the CL RAP or with the 90yr wait and see period


Abolition of the RAP?

Dead Hand: The RAP protects a fair balance between the desires of the members of the present generation, and similar desires of succeeding  generations, to do what they wish with the property which they enjoy. It is socially desirable that the wealth of the world be controlled by its living members, not by its dead.
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