
I. INTRO

A.   Must have proof beyond a reasonable doubt to convict

B.   Theories of Punishment

1. Retribution: b/c people deserve it (look at result, not mens rea)

2. Utilitarian: useful purpose in punishment, benefits

C.   Malum Prohibitum: wrong which is legislatively prohibited

D.   Malum in se: moral wrong

E.   Felony: punishable by death, imprisonment >1yr (burglary, robbery, arson, rape, larceny, murder, manslaughter, mayhem)

F.   Misdemeanor: punishable by imprisonment < 1yr or fine

G.   Reasons to Punish: (1) protect self or others (2) retribution – just desserts (3) deterrence (4) rehabilitation – help society

H.   DEFENSES: insanity – intoxication – duress – necessity – excuse - justification

II. ACTUS REUS

· Act must be voluntary
· Acts that are reflexive, convulsive, while unconscious, involuntary are NOT sufficient

· Acts cannot be punished for bad thoughts

A.   Legal Duty: only req’d to act where legal duty AND can physically perform act

1. Statute, Contract, Relationship, Voluntary undertaking began, Create Danger

2. CL allows omission even when there is harm b/c: (1) omission is ambiguous (2) don’t know who to hold accountable (3) could make matters worse (4) may cause more harm

3. Not allowed to actively conceal, but can have nondisclosure of felony

· Martin v State: D pulled out to highway so police could arrest him for being drunk

· Actus reus must be voluntary

· State v Utter: stabbed son while drunk

· Murder is excusable if can prove that it was not willful (defense of automatism)

· People v Beardsley: man did not save lover from ingesting morphine & dying

· No duty to act if no special relationship

· Barber v Superior Ct: removing life support is an omission

III. MENS REA

· state of mind (intent the result)

A.   MPC Mens Rea

1. Purposely: intend to commit the crime, intend the result

2. Knowingly: knows it’s virtually certain

3. Recklessness: was of substantial risk, D should have known result

4. Negligently: (objective) reasonable person would have known

B.   General Intent

1. req. recklessness or negligence

2. rape, battery, arson, kidnapping, IN manslaughter, depraved-H murder

C.   Specific Intent

1. req. actual subjective intent to cause result

a. attempt, conspiracy, larceny, burglary, assault, robbery, murder, V manslaughter

D.   Strict Liability

1. doesn’t req. mens rea

2. mistake of fact is not defense

3. penalty is usu. minor (fine)

4. regulatory offenses, public offenses, moral crimes (statutory rape, bigamy)

E.   Willful blindness is deliberate avoidance of knowledge of crime by failing to inquire despite high probability

F.   Attendant Circumstances: condition to prove guilty mens rea (e.g. at night, at dwelling, statements)

· Regina v Cunningham: stole gas pipes and endangered mother-in-law’s life

· Malice is (1) actual intent to do particular harm OR (2) recklessness as to whether harm shall occur

· People v Conley: D struck O’Connell in face with bottle, aggravated battery

· State fail to prove that victim incurred permanent disability AND D intended to inflict permanent disability

· Permanent disabling: must show that injured portion no longer serves the body the same way before injury

· Prove intent: ordinary presumption that one intends natural & probably consequences of actions

· State must prove beyond a reasonable doubt that D had “conscious objective” to achieve harm OR “consciously aware” harm was “practically certain” to happen

· Simple battery = misdemeanor; aggravated battery = felony

· Intent covers what D wants to occur but ALSO what is virtually certain to occur (knowledge)

· Transferred intent: assign criminal intent when try to kill one person but accidentally kills another

· 3 elements of specific intent: (1) intent to commit some future crime (2) proof of motive or purpose (3) proof of awareness of attendant circumstances

· MPC: have to prove some mental culpability w/ ea material element of offense

· State v Nations: D allows 16 yr old girl to dance in club for money

· State fail to prove that she knew of attendant circumstances

· Knowing = actual knowledge (MPC: knowledge & awareness of high probability)

· US v Morris: infect computers w/ virus

· People v Decina: involuntary epileptic seizures but voluntarily put himself behind the wheel (guilty)

· Staples v US: illegally own a firearm

· Garnett v State: retarded boy had sex w/ 16 yr old girl (statutory rape)

· Criticism for strict liability: (1) does not deter b/c actor doesn’t know he’s wrong (2) actor may not be morally culpable

IV. MISTAKE OF FACT

A.   Does not req. mens rea – if D just made a mistake then there’s no crime

1. General Intent Crime: mistake of fact must be reasonable

2. Specific Intent: mistake of fact must be honest (may be unreasonable)

3. Strict liability: mistake of fact is not a defense

· People v Navarro: D mistaken stole wooden beams from construction site

· Honest mistake of fact can negate mens rea

· “moral wrong doctrine”: (CL) sometimes, even if mistake is honest & reasonable, may still convict if morally wrong

· e.g. even if you mistakenly think you have permission to take child, still wrong to remove child from home

V. MISTAKE OF LAW

A.   D is unaware that is acts are criminal - not a defense
B.   Where some element of the crime involves knowledge/awareness, mistake of law may be valid defense

C.   VALID DEFENSE if

1. statute is not reasonably available

2. D reasonably rely on previous judicial decision that was later overruled

3. D honestly rely on erroneous official statement in administrative order OR official interpretation by public officer or dept.

· People v Marrero: believed that he could take gun into club

· Mistake of law is not a defense

· Ct wants to encourage societal benefit of individual’s knowledge and respect of law

· Cheek v US: willful attempt to evade tax laws

· Willfulness: voluntary and intentional violation of legal duty

· There is a basic notion that the law is definite and knowable (assume everyone knows the law)

VI. HOMICIDE

A.   MURDER – unlawful killing w/ malice aforethought (express or implied)

· homicide = murder, manslaughter, excusable homicide, or justifiable homicide

· express = intent ; implied = abandoned/malignant heart
1. Actus Reus: voluntary OR involuntary (where aware of loss of ctrl – epileptic while driving) OR omission
a. Some: aiding in suicide, foreseeable consequence of act, pre-existing cond.

b. Apply “but for” test

c. Has to occur w/i  1yr+1day of act

d. If many act simultaneously but independently and together cause death, then all guilty

e. Mercy killing

f. No murder if justified or excuse

2. Mens Rea: malice aforethought (4 categories)

a. Intent to kill (1st)
i. “deadly weapon doctrine” – can be inferred from manner of use of deadly instrument

ii. specific intent crime

iii. premeditation & deliberation (look for evidence of planning)

b. Intent of SBI (2nd)

i. Unintentional killing from act meant to cause SBI

ii. General intent murder

c. Depraved heart murder (2nd)

i. Unintentional killing resulting from wanton indifference to human life AND conscious disregard of unreasonable risk of death or serious bodily injury

ii. Abandoned & malignant heart (implied intent to kill – do not need actual intent) (implied malice)

iii. Extreme recklessness regarding homicidal risk (more than gross negligence)

d. Felony murder (1st)
i. Unintentional killing during commission or attempt of serious or inherently dangerous felony

i.1. burglary, arson, robbery, rape, kidnapping (BARRK)

ii. must occur during commission or perpetration of felony

iii. Post-felony killing – still guilty if while D is fleeing from scene of felony (if reach temporary safety, then felony has ended)

iv. Defense to felony negates felony murder

v. Purpose: to reduce accidental homicides in commission of felony

vi. Co-felon is also guilty

vii. felony must be independent of death

viii. Policy for it: reinforcement of societal norms & values, reverence for human life, clear def of crime, simple

ix. Policy against it: not deterrence b/c the deaths are accidental & felons don’t know this rule exists

ix.1. rule equates the intent of committing a felony w/ premeditation & deliberation

3. First Degree

a. Intent to kill, lying in wait, poison, torture, felony-murder during BARRK

i. Any brief reflection may still be 1st deg murder

4. Second Degree

a. All other murders, felony-murders not during BARRK

b. No premeditation & deliberation (express malice); intent to cause SBI; depraved heart

c. Killing fr intentional act & natural consequences are dangerous to life & deliberately performed w/ knowledge of danger/ disregard for human life (implied malice murder)

i. Implied malice murder req intent to do act that’s dangerous to human life (that’s not murder)

d. Felony murder

· People v Marrero: believed that he could take gun into club

· Mistake of law is not a defense

· Ct wants to encourage societal benefit of individual’s knowledge and respect of law

· People v Stamp: rob bank and someone dies of heart attack (fel-murd)

· People v Fuller: robbers run red light and kill someone in a car accident (fel-murd)

· People v Smith: child die as result of beating

· May not use felony murder when felony is an integral part of the homicide (may be manslaughter)

· People v Wilson: man break into house to shoot wife

· Cannot use felony-murder b/c breaking in was integral part of killing his wife

· People v Burroughs: patient dead b/c unsuccessful “healer” (not fel-murd)

· The felony was not inherently dangerous

· Merger Doctrine: cannot use felony-murder when assault (b/c usu. assault will lead to murder)

· Force to distinguish btwn murders committed w/ or w/o malice aforethought

B.   PREMEDITATION & DELIBERATION
· State v Schrader: boy stab gun shop owner 51 times w/ mistaken belief that he would pull a gun out

· Intent to kill need only exist for an instant

· Premeditated = knowing and intentionally

· Premeditation & deliberation distinguish btwn 1st and 2nd deg murder

· Cardozo: mere exercise of choice justifies inference of deliberation & premeditation nec to constitute 1st deg murder

· Midgett v State: father abuse son till dead

· Father did not intend to kill son, only to beat him

· State v Forrest: son shoot critically ill father in hospital

· Premeditation & deliberation can be proved by circumstantial evidence

C.   VOLUNTARY MANSLAUGHTER – intentional killing mitigated by adequate provocation (no malice aforethought)
1. heat of passion killing

2. criticism: reasonable people don’t kill no matter what circumstances; allowing this devalues life of victim

3. Adequate Provocation

a. (objective) reasonable person would lose control

b. must have causal connection

c. cannot have time to cool off

d. post-battery, find spouse have sex w/ someone else

e. mere words are not enough provocation (informational words are more provoking – “I’m cheating on you.”

4. Imperfect Self-Defense

a. Either at fault in starting conflict OR unreasonably but honestly believed harm was imminent OR deadly force was necessary

· Girouard v State: wife insult & threaten him; he stabbed her 19x w/ knife

· Words (no matter how taunting) are not adequate provocation

· Situations that mitigate murder to manslaughter: (1) cheating spouse (2) mutual combat (3) assault / battery

· Not considered a product of free will

· Requirements for heat of passion: (1) adequate provocation (2) heat of passion (3) sudden, not opportunity to cool down (4) causal connection btwn provocation, passion, and fatal act

· Heat of passion killing has partial justification (usu. excuse)

· “misdirected retaliation doctrine”: you cannot kill an innocent person when someone else provokes you

· DEFENSES:

· Justification: society indicates approval of act (avoid greater harm) – SD, necessity

· Excuse: admit wrongdoing but not morally blameworthy (focus on actor, insanity, intoxication, infancy)

· Dir. of Public Prosecution v Camplin: 15 yr old boy kill man after sodomy

· Consider what a reasonable 15 yr old would do

· Reasonable Man Test:

· Reduce incidence of fatal violence by preventing a person from relying on own excepts as excuse

· People v Casassa: D stalk victim and killed her when she rejected him

· D want to use extreme emotional disturbance (heat of passion doctrine)

· NY: defense of extreme em disturbance (1) D acted under extreme em disturbance AND (2) reasonable explanation or excuse for it – completely subjective

D.   INVOLUNTARY MANSLAUGHTER – unintentional killing w/o malice aforethought
1. reckless or negligent: (1) inadvertently creates substantial, unjustifiable risk that he should be aware of (2) jury must also perceive risk as gross deviation from reasonable person standard and justifies condemnation

2. Criminal negligence: D’s conduct creates high degree of risk of death or SBI

a. Req. gross negligence (most jx don’t req. D to be consciously aware of risk)

3. Misdemeanor-manslaughter: (must be malum in se or not inherently dangerous)

a. Does not need to be independent from cause of death (unlike felony-murder)

b. If malum prohibitum then killing must be foreseeable w/ criminal negligence

c. Culpability of the misdemeanor supplies culpability for the death

d. Assault, battery, Christian science

e. PRO: deterrence, judicial economy (incapacitation), reaffirm sanction of human life (retribution)

f. CON: unintentional so you can't deter, not the same culpability as other invol manslaughter, punished for death; violates principle of criminal liability b/c act should be proportional to moral culpability, you can punish co-felons

E.   UNINTENTIONAL KILLINGS

· Berry v Superior Ct: 2 ½ boy killed by D’s pit bull

· Implied malice: highly probable that act will result in death AND done w/ base antisocial motive w/ wanton disregard for life

· People v Protopappas: dentist convicted of murder of 3 patients

· Wantonness: extreme indifference to victim’s life AND subjective awareness of high probability of death

· Unintentional Killing = 2nd degree murder

· 2 req: (1) extreme indifference to value of life AND (2) awareness of risk OR conduct is contrary to law

· appreciation of high risk of death = murder ; gross negligence = manslaughter

· State v Hernandez: drunk driver killed passengers of other car

· Manslaughter: D’s lack of awareness of risk to others from conduct

· State v Williams: husband & wife didn’t give medicine sick child b/c religion

· Involuntary manslaughter

F.   CAPITAL MURDER (Death Penalty)

· does it violate the 8th & 14th Amendment?

· 8th: penalty must accord w/ the “dignity of man,” punishment may not be excessive (unnec wanton infliction of pain or grossly out of proportion of severity of crime – deny wrongdoer’s dignity & worth)

· purpose: retribution and deterrence (inconclusive statistics to support this)

· Jury must look at: (1) circumstances (2) criminal (3) allows automatic appeal

· McCleskey v Kemp: black man convicted of murdering white police officer during robbery

· Racial discrimination: blks that kill wh have the greatest chance of death penalty (Baldus study)

· There is debate as to whether is test is valid (only correlational) – accepting this test is too risky

· Tison v Arizona: 3 sons help father & friend break out of jail; kill drivers of getaway car

· All people: accomplice liability & felony-murder (intent v reckless indifference)

· Usu. look at ea individual to determine penalty (consider mens rea)

G.   RAPE

1. unlawful, forceful sexual intercourse w/o consent (penetration req’d)

a. if incapable of consent, still = rape

2. statutory rape: if under age of consent (usu. 16) still equals rape even with consent

3. sexual autonomy: right to refuse to have sex w/ any person at any time for any reason

4. simple rape: victim & offender were acquainted prior to rape, w/o physical violence

5. Mediation (allow victim & perpetrator to meet after) reduces a serious police investigation, trial & conviction to (1) help victim overcome feeling of powerlessness (2) allow the 2 to confront ea other and deal w/ miscommunication (3) offender to face up to what he’s done (4) hope to change society faster than criminal justice system

6. Social Harm: severe physical/mental injury, social stigma, blame victim, intimate violation, violate sexual autonomy

7. Public Policy: you want to protect women

· Rusk v State: victim was bar hopping, drove home D, raped in D’s apartment

· Force is an essential element: (1) victim’s resistance was overcome by force OR (2) she was prevented from resisting by threats to her safety

· There is debate whether resistance is necessary

· Victim’s fear that overcomes her will to resist must be a reasonable fear

· Rape: (1) vaginal intercourse (2) force or threat of force (3) against will (4) w/o consent

· Ct wrongly focuses on victim’s acts (resistance) rather than assailant’s

· Resistance is usu. verbal (no bruises); those that physically resist are more likely to get injured

· Traditionally resistance must reflect physical capacity & efforts cannot abate during encounter

· If you remove resistance then it is in line with other crimes

· State v Alston: in consensual sexual relationship then raped then more consensual sex

· Consent can be w/drawn at anytime

· Commonwealth v Berkowitz: non-consensual sex in the dorm room

· Reluctant submission is still rape

· Forcible compulsion does not have to be physical (can be moral, psychological, etc)

· If D believed he was given permission, then the state must prove that the belief was unreasonable

H.   INCHOATE CRIMES

1. SOLICITATION (misdemeanor)

a. Enticing, advising, inciting, inducing, encouraging

b. Unnecessary that person solicited enter into agreement to commit crime (person solicited may not even respond) but solicitor is still guilty

c. Completion of crime solicited is not nec. for conspiracy of conviction

d. No defenses (can't withdraw or change mind)

e. What matters is how solicitor believes circumstances to be, not what they really were (impossible)

f. Merges with target felony (unlike conspiracy)

g. Specific intent crime

h. Solicitation ( conspiracy ( attempt ( substantive crime

I.   ATTEMPT

1. (1) specific intent to bring about criminal result AND (2) significant overt act in furtherance of intent

a. overt act must be close enough to crime that he unequivocally intends to commit it

b. CL requires “last act”
c. Modern: substantial step (before last act)

d. Mere preparation is not enough
2. can be incomplete (police intervene) OR complete (shoot and miss)

3. merger: once target crime is committed, attempt merges w/ it (cannot convict for attempt separately)

4. can apply to specific & general intent crimes and strict liability

5. Defenses

a. CL: abandonment is not defense

b. MPC: voluntary / complete abandonment is defense

c. Legal Impossibility: usu. a defense, if D does all acts but acts don’t constitute a crime

d. Factual Impossibility: not a defense – rob an empty house, shoot someone not there

6. purpose is not to deter but to prevent (intent-based retributivism, not harm-based b/c no harm yet)

7. only when the object of crime is a 1st deg felony will the inchoate offense by punished like a 2nd deg felony

8. the occurrence of a later death from a crime will result in higher punishment

9. Factors: (1) act is sufficiently close to substantive crime or close enough to potential irreparable harm as to preclude further postponement (2) at pt. where reasonably certain he’s committed to specific illegal venture (3) act is sufficiently unambiguous to demonstrate illegal intent

10. Stalking: willful, malicious, repeated following & harassing another person

11. POLICY:

a. waiting later will help prove the crime

b. but you have to protect the community so you don’t want to wait too long

c. you don’t want to too readily blame

d. you want to give people a change to abandon criminal act

12. Punishment

a. Less severe than completed crime (less harm so less retribution)

b. Want to encourage people to abandon

c. MPC: people that set out to commit a crime are just a culpable as those that actually do it

· People v Gentry: tries to burn girlfriend

· Specific intent is necessary for attempted murder

· Intent of SBI or knowledge of possible death/SBI is not enough

· Commonwealth v Peaslee: intended to blow up a building but last minute changed mind

· “last act test”: you’ve done everything up to the last act (missed the person you were shooting)

· “dangerous proximity”: how dangerously close were you to the crime

· criticism: if fail b/c own fault then should not be forgiven 

· “unequivocality test”: an act is not an attempt unless specific criminal purpose is from conduct (don’t consider statements)
· the act speaks for itself
· People v Rizzo: 4 guys drive around trying to find payroll clerk to rob him

· US v Alkhabaz: exchange of emails expressing sexual violence against women

· Communication is a threat if a reasonable person (1) takes it seriously AND (2) believes it will effect some change or goal

· Congress only forbids communication that constitutes a threat

· US v Thomas: danced w/ girl at club, raped her but she was dead

· Commonwealth v McCloskey: attempted a prison breach

· He did not attempt; voluntary abandonment is enough for a defense

J.   CONSPIRACY

1. (1) btwn 2 or more persons (2) who enter express/implied agreement (3) w/ specific intent to commit a crime (4) overt act
2. feigned agreement is not sufficient (must be real)

a. meeting of the minds

b. no overt act req’d – the agreement itself is a crime (overt act is nec from at least 1 party)

c. conspiracy is a separate and distinct crime

i. rationale: collective act toward antisocial goal involves greater risk to society

d. ea co-conspirator is liable for crimes of all the others if (1) foreseeable (2) committed in furtherance of goal

e. Single: “chain” relationship, ea generally knows of the others

f. Multiple: “wheel” = “hub-and-spoke,” one common member enters into agreement with series of others

g. Statements of co-conspirators are only admissible when made in furtherance of the conspiracy

h. A corporation and it’s employee are considered 1 party (can't have conspiracy btwn them)

i. DEFENSES:

i. CL: withdrawal is not a defense

ii. MPC: timely notice to quit conspiracy and affirmative act to end conspiracy can be a defense

j. Need 2 specific intents: (1) intent to combine w/ others (2) intent to accomplish crime

k. Solicitation: complete offense when solicit or give advise about specific wrongful intent to influence another (not nec for the person solicited or being advised to act)

l. Punishment:

i. Can be tried anywhere connected to the crime (venue)

ii. Hearsay (anything co-conspirators say) is admissible = bootstrap evidence

iii. Very broad vicarious liability

· Pinkerton v US: 1 bro in jail and other evade taxes, considered conspiracy

· Pinkerton Rule: potential for minor parties in lg conspiracy to be responsible for many offenses

· People v Swain: drive by shooting and killed 15 yr old boy

· You can be an accomplice w/o being conspirator

· People v Lauria: take messages for prostitutes

· Knowledge is not enough for conspiracy

· Intent can be inferred from knowledge if: (1) seller acquires stake in venture (2) no legitimate use for goods exists (3) volume of business is grossly disproportion

K.   ACCOMPLICE LIABILITY

1. (1) Principal in the 1st deg: (perpetrator) actual perpetrator who performs crime (specific intent that the crime is committed)

2. (2) Principal in the 2nd deg: (abettor) present at the scene to aid, abet, or encourage in the commission or attempt

a. may be punished same as 1st deg for all reasonably foreseeable consequences (objective standard)

b. purposeful intent / specific intent (not “but for”)

c. Knowledge & presence w/o assistance is not enough

d. “aider” = one who assists, supports or supplements efforts of another

i. aider or abettor : not nec to have pre-arranged concert of action

3. (3) Accessory Before the Fact: (inciter) one who aids, abets, counsels, encourages but not present at the scene is guilty

a. Some say conviction of this is not nec to convict of accomplice liable (CL: need conviction)

4. (4) Accessory After the Fact: (criminal protectors) (1) felony completed (2) know of commission of felony (3) personally aid felon to avoid apprehension, conviction, or punishment

a. Not considered an accomplice (not punished to same extent)

b. Only a misdemeanor

5. Defense: withdrawal – timely repudiation AND steps to neutralize assistance/material

6. MENS REA: (1,2,3): specific intent to commit the crime

7. ACTUS REUS: (1,2,3): successfully assist in commission of crime

a. MPC: just have to attempt to aid

b. CL: must successfully aid

8. “Noncausal accessory”: unnecessary accomplice

9. Accomplice = principal of 2nd deg or accessory before the fact = not guilty of aiding + abetting = guilty of offense

a. Doctrine of complicity: accomplice liable for crime of another (primary)

10. accomplice liability is unlike conspiracy b/c the accomplice acts (not just responsible for someone else’s acts)

11. “dual intent”: (1) intent to aid (2) intent that assistance will have criminal result

12. Natural & Probably Consequences Doctrine: D act w/ (1) knowledge of unlawful purpose of perpetrator (2) intent of committing/encouraging commission of offense (3) aid/promote/encourage/instigate crime (4) D’s confederate committed an offense other than the target crime AND (5) the add’l offense was a natural & probably consequence of the target crime that D aided & abetted

a. To convict of add’l crime, jury just needs to think that add’l crime was foreseeable consequence of original crime

· State v Vaillancourt: 1 boy stands by while other tries to break into house

· Knowledge & presence w/o assistance is not enough

· Accompaniment is aiding only when it’s meant to encourage

L.   GENERAL DEFENSES

1. Failure of Proof: all elements of offense charged cannot be proven (mistake)

2. Offense Modification: actor satisfies all elements but did not cause harm sought to be prevented by the statute

a. Paying ransom

3. Justification: legally recognized harm (harm is outweighed by need to avoid greater harm) (kill to prevent worse death)

a. When: SD, pull the plug on dead, war, defense of 3rd party, capital punishment

4. Excuses: admit deed is wrong but let the actor go b/c he’s not responsible for his deeds (kill by someone suffering delusion)

a. Justification or excuse = acquittal 

5. Nonexculpatory Public Policy Defense: foster better environment

M.   SELF DEFENSE

1. use deadly force IF

a. 1) actual/apparent threat of DF

b. (2) unlawful & immediate threat

c. (3) D honestly & reasonably believes there was an immediate threat AND response was necessary

d. (4) does not have to be a correct belief – just honest and reasonable (objective)

2. reasonable belief of imminent danger – may use reasonably nec force to prevent harm (unless he’s the aggressor)

3. Aggressor: usu. cannot claim SD when using deadly force (ok if non-deadly)

a. May reclaim it if: (1) complete withdrawal OR (2) victim escalates force beyond aggressor’s

4. Duty to retreat: (deadly force only) maj (CL) – not duty, min – only do it if it can be done in complete safety

5. Imperfect SD: (1) **honest but unreasonable belief of imminent threat to life (2) use deadly force against non-deadly force (3) D provoked or initiated non-deadly force

· US v Peterson: victim came to steal windshield wipers and shot

· To use SD: (1) threat of deadly force (2) unlawful & immediate (3) defender must believe that threat was imminent and response was necessary (4) beliefs must be honest and objectively reasonable

· Cannot use SD if: incite, encourage, promote attack

· CL: retreat to the wall (can't use deadly force if there is a safe way out – not used a lot today)

· American jx: (contrary to CL) you may stand your ground & use deadly force whenever reasonably necessary to save self

· “Castle doctrine”: no duty to retreat in own dwelling/work place (can only use if w/o fault)

· cannot use SD if you start the aggression

· can use SD if initial force was small but return force is deadly (still responsible for initial force)

· cannot use deadly force against non-deadly force

· 3 justifiable types of homicide: (1) capital punishment (2) public officials (3) prevent forcible/atrocious crime

· People v Goetz: D shot and wounded 4 youths in subway

· MPC allows physical force if reasonably believes (1) nec to defend self or 3rd person AND (2) reasonably beliefs imminent unlawful use of physical force by other

· MPC allows deadly force if reasonably believes (1) other person is or is about to use deadly force AND (2) reasonably believes other person is attempting kidnap, rape, sodomy or robbery

· Reasonableness based on circumstances of D in his situation

· Objective/Subjective: (CL) consider past experiences in judging reasonable person

· MPC: if D is negligent or reckless then will be held liable for negligent or reckless homicide (voluntary manslaughter)

· State v Wanrow: women shot molester

· SD if evaluated in light of ALL facts & circumstances known to D, including those before the killing

· SD can be an objective/subjective test

N.   BATTERY

1. unlawful application of force to person that results in bodily harm or offensive touching

2. general intent

3. may be direct or indirect (use dog)

4. intentional, criminal negligence (drunk driving) or during malum in se

5. Aggravated Battery: (1) SBI (2) use deadly weapon (3) batter women, child, law enforcement officer

6. Defenses: consent, SD, defense of others, crime prevention

· State v Norman: wife shoots beater husband

· Abused Spouse Syndrome: (1) 1 spouse has total ctrl and other submission (2) low sense of adequacy (3) low social resources (4) abuse over long per (5) believe other is in total control (6) believe worthless (7) can't get away

· SD: (1) subj – believe it was nec to save self from death or SBI (2) obj – D’s belief is reasonable (3) provocation (4) reasonably necessary force

· Battered Spouse Syndrome: (1) tension building (2) violent phase (3) quiet/loving phase

· Some say you don’t have to wait for husband to attack to be SD, others say sleeping is not dangerous

· 3 Battered Women Homicides: (1) confrontational (2) non-confrontational – he’s sleeping (3) 3rd party

· Expert testimony Test: (1) subj matter must be related to a science or profession AND (2) witness must have sufficient skill, knowledge, experience

O.   DEFENSE OF OTHERS

1. justified to use reasonable force ONLY IF reasonably believe victim has right to use that force

a. some limit to special relationships

· Commonwealth v Martin: inmate claim justification for coming to defend fellow inmate against guard beating (b/c the setting, D did not have the right to exert force against guards)

· D is justified in using force to protect 3rd party IF: (1) reasonably believe necessary for protection of 3rd party AND (2) 3rd person would be justified in using that force

· Alter Ego Rule: rt to defend 3rd party does not exceed actual rt of 3rd party to defend self

P.   DEFENSE OF PROPERTY

1. Non-deadly force: reasonably believe ppty is in immediate danger & not greater force than nec is used

a. For theft, destruction, trespass, re-enter ppty or regain possession

b. Improper where request to desist is enough

2. Deadly Force

a. May never be used to defend ppty

b. (CL) May be used if interference w/ ppty is accompanied by threat of deadly force OR entry into dwelling made w/ intent of committing a felony

· People v Ceballos: set up a trap gun to shoot burglar (15 yr old boy)

· D is liable for any harm from setting up deadly mechanical device on premise UNLESS he would have been justified in inflicting the harm w/ his own hands if he were there

· Homicide is justifiable when (1) resisting murder, felony, SBI OR (2) defending habitation, ppty, person against someone who intents & tries to commit felony but violence or surprise

· Killing or use of deadly force to prevent felony justified only if offense was forcible and atrocious crime (murder, mayhem, rape, robbery, maybe burglary)

· If burglary does not reasonably create fear of SBI, there is not justification for deadly force

· CL: deadly force cannot be used to protect ppty UNLESS it was a dwelling (defend castle)

· D is justified in using any degree of physical force IF (1) unlawful entry AND (2) reasonable belief that the other person has committed/is committing/intends to commit crime against person or ppty AND (3) reasonably believes that person might use any sort of physical force

Q.   NECESSITY

1. even deadly force is justified to avoid imminent injury OR to avoid greater harm

a. no defense if D creates the perilous situation

· Commonwealth v Leno: prohibit distribution of hypodermic needles

· Defense of necessity can be used if (1) clear & imminent danger (2) reasonably expect action to directly abate danger      (3) no legal alternative (4) legislature did not exclude

· Necessity: picking the less of 2 evils, can't be used to prevent future evil

· Cannot use as defense if D acts recklessly or negligently

R.   CIVIL DISOBEDIENCE

· US v Schoon: Ds vandalize IRS office in protest of activities in El Salvador

· Civil Disobedience: willful violation of law for social/political protest

· Indirect: violate law or interfere w/ govt that isn’t object of protest (cannot prove necessity – no imminence)

· Seeks to bring about repeal of law or change of govt policy, public attn

· Moral judgment does not have legal justification or immunity from punishment

· Cannot abate harm, the law is the most imminent harm

· Alternative can be congressional action

· Political necessity allow jury to acquit by nullifying effect of law (but will be against majority rule)

· Courtroom will not provide jury w/ complete info re policy (jury not specialized in policymaking)

· Improves public discussion & urge reconsideration of law & persuasion w/ society

· Must accept enforcement of law that he disagrees w/

· Direct: protesting the law or preventing execution of that law

· Utilitarian defense: avert greater harm & maximize social welfare

S.   PRINCIPLES OF EXCUSE

1. Policy: conduct is not deterrable; law abiding people will be comforted in knowing they wont be punished if they don’t choose to break the law; moral criticism; 

2. Excuse Defense: although actor harmed society, he shouldn’t be blamed or punished for the harm

3. Causation Theory: D shouldn’t be blamed for conduct caused by factors outside his control (could lead to a spiral of environmental influences on choices)

4. Character Theory: punishment should be proportional to wrongdoer’s character (but ct would need to look at whole life)

a. Doesn’t explain why we punish good people who commit offenses

b. Could argue that people are responsible for their character

5. Free Choice Theory

a. Should be punished IF had capacity & fair opportunity to function in unique human way

b. Free choice only exists if (1) understand facts related to conduct (2) appreciate that her conduct violates society’s mores (3) conform conduct to laws

c. Person is excused if lack substantial capacity / opportunity to use practical reasoning skills

i. Practical reasoning (1) formulate action-goals (2) form of belief about how certain acts will advance goals (3) act will further desires & beliefs

T.   DURESS

· US v Contento-Pachon: forced to swallow balloons of cocaine

· Duress: (1) immediate threat of death or SBI (2) well-grounded fear that threat will be carried out (3) no reasonable escape
· Immediate: Cannot be a threat of future unspecified harm

· Difference btwn duress & necessity: duress - negates requisite mens rea; necessity – no actus reus (for public welfare)

· Coerced actor realizes what he is doing (voluntary)

· Threat comes from humans, not nature

· Not available as defense to murder

U.   INTOXICATION

1. can only use as defense in specific intent crimes if it negates mens rea (cannot apply to general defense b/c there is not need for specific mens rea)

· Commonwealth v Graves: D on alcohol & LSD burglarize a home and victim dies

· TARVER: In felonious murder, if intoxication rendered D incapable of forming willful, deliberate, premeditated killing (b/c can't form specific intent) then lower degree of offense (to 2nd deg murder)

· Intox may not change the nature of the crime, only reduce the charge

· Intox does not exonerate or excuse criminal conduct

· cannot let people get away w/ believing that getting drunk is an excuse for doing wrong things

· people in society know the risks of drinking – they would be consciously creating the situation

· Exculpate: if he is incapable of premed & deliberation then NO crime has been committed (lack element of mens rea)

· Due Process: cannot shift b/p of mens rea over to D; P still have burden of proving beyond a reasonable doubt

· Alcoholism & Drug Addiction are not mental disorders

· Settled insanity: short-term effects of substance wears off but long-term, excessive use of alcohol/drugs effects persists

· The defense is of insanity (not intox)

V.   INSANITY

1. M’Naghten Rule: (1) at time of act (2) he was laboring under such defect of reason from a disease of the mind (3) to not know the nature & quality of the act OR (4) if he did know – he did not know it was wrong

a. Does not recognize volitional or emotional impairments in cognitive element of single act

b. Criticism: all or nothing approach; requires total incapacity of cognition; psychiatrists have to testify on unrealistic concepts of no medical meaning; calls for ethical judgment from expert which usurps the jury; restricts expert testimony

c. Disease of the mind does not include sociopath

d. D must prove NGBI by clear and convincing evidence

2. Irresistible Impulse Test: D has mental disease that keeps him from controlling his conduct

a. Misleading to think that crime is from explosive fit

b. Excludes the more common crimes committed after brooding & those that attempt to ctrl their impulse

c. Supplement to M’Naghten Rule

d. Lack of volition must be complete (deprives of choice or volition)

e. Cop at the elbow rule

3. Durham Test: (product rule) D’s unlawful act was product of mental disease or defect

a. Crime was product of mental disease if it would not have been committed “but for” the defect or disease

b. Jury doesn’t understand what “productivity” is

c. Expert witness usurp jury (medical terminology affects outcome); “trial by label”

d. Mental disease or defect: abnormal cond of mind that substantially affects mental/emotional processes & substantially impairs behavior controls

e. Doesn’t define cognitive v volition

f. CON: too much power to psychologists

4. MPC (Substantial Capacity) §4.01: (1) at time of act (2) as a result of mental disease or defect (3) he lacked the substantial capacity to appreciate the criminality (wrongfulness) of his conduct OR (4) lacked the substantial capacity to conform to the requirements of the law

a. Mental disease or defect does not include sociopath

b. Considers cognitive and volitional capacity

c. “appreciate: convey broader sense of understanding than simple cognition; not responsible for actions unless understands conduct (emotional & intellectual awareness)

5. Proof:

a. insanity is an affirmative defense: at time of act, D as result of mental disease unable to appreciate nature & quality or wrongfulness of act

b. Once D met burden of proving mental responsibility then P has to prove responsibility beyond a reasonable doubt

c. If plead guilty, need examination by ct-appt’d psychiatrist

6. Trial: cannot have trial while D is incompetent to stand trial

i. Mentally ill, disabled, amnesia, can't talk to lawyer w/ reasonable degree of understanding of proceedings

ii. Can be raised at any time (including during trial)

iii. If D is medicated during trial then jury is told

b. trial is suspended, D is committed unless regains competency, then tried

i. D can only be held for reasonable time nec to determine probability of competency

i.1. then state must either permanently commit him or release him

c. Expert testimony: must first tell Pros. Then submit psychiatric evaluation

7. Forced treatment: forced injection violated due process BUT if state can prove that it was medically appropriate or less intrusive than alternative or for D’s safety then ok

i. State can justify using involuntary treatment if est. that couldn’t get adjudication of D’s guilt or innocence w/o it

8. Commitment: if guilty of NGRI: can be held in custody if remains mentally ill and dangerous (but may be hospitalized longer than sentence) BUT cannot keep D if no longer mentally ill even if still dangerous to self or others (due process)

9. Sexually Violent Predator: suffers from mental abnormality so more likely to engage in sexual violence

a. Can be committed until safe to all (can be for life)

10. NGBI: Not guilty by reason of insanity

a. Guilty: (1) D’s act was criminal offense AND (2) committed the act b/c his illness

b. usu. committed if still insane after trial

c. If incompetent, usu. commit for a reasonable time until recovery

d. May not be executed if don’t understand – have to wait till recovers

e. Some: D cannot be committed unless clear & convincing evidence that mentally ill and dangerous to self or others;

i. If lesser crime than can commit by lesser standard of proof of preponderance of the evidence

11. GBMI: guilty but mentally ill

a. (1) pros. proves elements of crime (2) no defense is proven (3) D suffers from mental illness

b. Criticism: does not reduce NGRI verdicts, or does drop NGRI

12. jurors apply their own sense of justice when determining guilt or not

13. 3 wrongs: (1) legally wrong (2) contrary to public morality: awareness of society’s morals (3) contrary to one’s own conscience: he’s morally justified even though aware of legal or societal wrong

14. PRO NGBI: can't deter someone who’s mentally ill, not morally blameworthy, pointless to convict

15. CON NGBI: dangerous people, legal loophole, retribution, difficult to determine who’s honest

16. RELEVANT FACTS to look for: history of mental defect, proof of disease, credibility, actions after the crime

· State v Wilson: D kills b/c he thinks there’s a conspiracy against him

· MPC: “wrongfulness” measured by D’s capacity to understand society’s moral standards

· If he truly believes that if society understood him his acts would not be morally wrong then he’s ok (delusion)

· Here: he knows it is criminally wrong, but doesn’t believe it to be morally wrong
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