CONTRACTS – Second Semester
Must still address:

· Acree 

· Pugh – implied in fact tersm
· 2207 – battle of the forms

· Sufficiently definite terms (Cheever; Lafayette)

· R.2d 227

· Kennedy

· What is the diff between discharge and excuse of condition??

· Taylor v Caldwell

· Power Engineering

· Hochster

· Chicago Colliseum

· RB Matthews
SOURCE OF TERMS
Default Terms (Warranties)
I. General Information

a. Also termed “gap fillers”
b. R.2d §204 – The court may supply an essential term omitted from the K, of which the parties did not agree

c. Rules that establish default terms are generally subject to contrary agreement of the parties. UCC §1-102(3)
II. Implied warranties under the UCC serve as a demonstration of default terms
i. As default terms, they are unaffected by merger clauses

ii. An express warranty would not be a default term

b. Implied Warranty of Merchantability (UCC §2-314)
i. Addresses whether a good is used for its ordinary purpose
1. UCC §2-725 gives the statute of limitations on a breach of warranty claim – four years following tender of goods to the buyer (is how long goods must be “fit for their ordinary purpose”)

ii. Requires that the seller be a merchant for goods of that kind

iii. Must be written and conspicuous. Bailey v Tucker Equipment.

1. As this wording is not included in the UCC, this is not required by Article 2.

iv. Under (b) requires that the goods:

1. pass w/out objection in the trade under K description; 

2. with fungible goods, are of fair average quality;

3. are fit for the ordinary purposes for which such goods are used;

4. run of even kind, quality, and quality w/in each unit and among all units involved;

5. adequately contained, packaged, and labeled; AND

6. conform to the promise or affirmations made on the label or container

c. Implied Warranty of Fitness for a Particular Purpose (UCC §2-315)

i. Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.

ii. Does not have to be in writing

iii. Applies to new and used goods

iv. Must determine whether the use in question is a normal usage of the goods, or a particular purpose for the buyer

d. NOTE: Although not a default term, should look to whether an Express Warranty exists under UCC §2-313 and should be considered in analysis

i. (1)(a) 
1. The warranty must be the “basis for the bargain” to be a breach

2. The seller must make an affirmation of fact or promise relating to the goods

ii. (1)(b)
1. A description of the goods that is the basis for the bargain can also be an express warranty

a. Breach can occur if the seller falsely describes a product

iii. (1)(c)
1. Any sample or model which is made part of the basis of the bargain creates an express warranty that the goods will conform.

iv. (2) – The seller’s opinion or condemnation of the goods does not create a warranty (“puffing,” “sales talk”)

1. To determine whether something is a warranty or merely “sales talk,” can look to: 1) knowledge of the seller, 2) knowledge of the buyer, 3)complexity of transaction, 4) whether new or used goods, 5) price, 6) importance of the topic, or 7) specificity and verifiability

e. Warranty Disclaimers (Exclusion or Modification) (UCC §2-316)

i. (2)
1. To exclude or modify IW Merchantability – must 1) mention merchantability, and 2) in the case of a writing, must be conspicuous
a. NOTE: In California, must follow the provisions of the Song-Beverly Act

i. Only applies to new goods

ii. The IW Merchantability cannot be disclaimed

2. To exclude or modify IW Fitness – must be by writing and conspicuous

a. All subject to (3)
ii. (3)(a) – Exclusion phrases such as “as is” would void any implied warranties

1. NOTE: There is no mention of unconscionability, so perhaps it is not a requirement

2. Most courts will find the clause must be conspicuous

a. Could argue that an “as is” clause is never conspicuous, as it does not appraise the buyer of the particular risks involved with purchasing the goods (Dissent in Hicks v Superior Court)

iii. (3)(b) – When the buyer has the chance to examine the goods, there is no implied warranty

III. Determining Conspicuousness

a. UCC 1-201(10) – conspicuous when it is so written that a reasonable person against whom it is to operate ought to have noticed it

i. Examples: Printed heading in all capitals, language in body of doc that is larger or of contrasting type or color

b. Dissent in Hicks says the test should be whether the document is easily ascertainable (Neustadter agrees)

IV. Implied Covenant of  Good Faith and Fair Dealing
a. Every contract governed by the UCC has an obligation of good faith in its performance or enforcement. UCC §1-203 – or, alternatively;
b. Duty of good faith and fair dealing in imposed on every contract. R.2d §205
c. Is a promise

d. May not be disclaimed by agreement of the parties. UCC §1-102(3)
e. Acree
f. Economic reasons for good faith (Posner in Market Street):

i. Reduce defensive expenditures by a party

1. Example: Investigating trustworthiness of other party, spending money and time drafting a doc that covers every conceivable future situation
Parol Evidence

V. General Information
a. The purpose of the parol evidence rule is to carry out the apparent intention of the parties

b. Is evidence of agreement between the parties that was not included in the written document

c. Three types of parol evidence:

i. Preceding written document, the terms of which are not included in final doc

ii. Oral agreement that preceded the written doc

iii. Oral agreement made at the time of execution of final doc (contemporaneous)

d. Only applies to prior or contemporaneous negotiations

i. Therefore, parol evidence is admissible to show subsequent modifications of the written K
1. i.e., the parties may show that they have altered the integrated writing after its making

2. This would more likely be a modification

e. Evidence within the scope of the parol evidence rule:

i. varies terms of document

ii. contradicts terms in the document

iii. additions to an “integration” (discussed below)

1. NOTE: The parties may add consistent additional terms, unless:

a. there was a merger clause, OR

b. the courts find from all circumstances that the writing was intended as a complete and exclusive stmt of the terms of agreement. UCC §2-202.

f. Terms may be explained or supplemented by:

i. course of dealing or usage in the trade, OR

ii. the course of performance to date (between parties), even if the terms appear unambiguous. UCC §2-202.
g. Parol evidence is codified in California Code Civ. Pro. 1856

VI. Method to Determine Whether Parol Evidence is Admissible
i. NOTE: This only determines whether it is admissible, not whether it will ultimately be accepted by the trier of fact

b. Determine what type of parol evidence is at issue

i. Add to record

ii. Contradict the record

iii. Interpret the record

c. Determine whether the record is a partial or complete integration (discussed below)

i. Must discover the intent of the parties by looking at:

1. express language in the record that would indicate intent
a. Was it a form doc created by neither party? Any fill-in-the-blank?

b. Was there a merger clause?

i. NOTE: Even if the record expressly says “this is complete,” this is not conclusive (especially if a form doc drafted by neither party)

c. Length? Detail?

i. The longer and more detailed the writing, the more likely a court would find the terms would not naturally be separate (would likely have been included in the doc as drafted) – and hence an integration

2. the parol evidence itself

a. What type it would be (addition, interpretation, contradiction) and what it says

3. circumstances at time of agreement

a. Example: Whether sophisticated parties involved, either party was represented by counsel, or there were any negotiations

ii. Rationale: Looking at intent allows determination of whether the collateral agreement could naturally be made separate.

1. If YES – then a partial integration because the record is not complete

2. R2d §216 Comment d – indicates that even if the term could naturally have been separate, it is only admissible as evidence if the court does NOT find that the writing was intended as complete and exclusive

d. Apply the Parol Evidence Rule

i. If the record is a complete integration – parol evidence not admissible to add or vary (contradict, change) the doc

ii. If the record is a partial integration – parol evidence is admissible to add but not contradict the written doc

1. i.e., the record is final as to the terms contained therein, but not complete

VII. Integration

a. Must determine whether the contract is an integration.

b. An integration is an agreement in writing with the intent that it embody the full and final expression of the bargain
i. Any other expressions, written or oral, contemporaneous with the writing is inadmissible to vary the terms of the writing

c. The question is one of fact (majority view), and should be decided by a judge, not a jury

i. If the writing deemed not an integration, and extrinsic evidence is allowed – then the evidence goes to the jury, who makes its own determination whether the extrinsic evidence is part of the agreement.

d. Consider two issues:

i. Is the writing intended as a final expression?

1. If the writing are only intended to be preliminary to a final draft, the parol evidence rule would not preclude admission of extrinsic evidence

2. The more complete the agreement appears to be on its face, the more likely it is that it was intended to be an integration

ii. Is the writing a complete or partial integration?

1. If it is determined that the writing is an integration, must next determine whether it is complete or partial

a. If complete – may not be contradicted or supplemented

i. Where there is a merger clause saying the doc is complete on its face, there is a strong presumption that all negotiations were merged in the written doc

b. If partial—cannot be contradicted, but may be supplemented by additional terms

2. Three main tests to determine whether the writing is complete:

a. “Williston test” – If reasonable parties in the same contracting situation as the present parties would have naturally and normally included the information in their writing, extrinsic evidence will not be admitted.

b. “Wigmore ‘aid’” – If the extrinsic matter was mentioned in the writing, presumably the writing then includes all the parties intended to say on the matter – evidence is excluded

c. Look at writing – some courts examine the writing itself to determine whether it appears to be complete on its face

VIII. Evidence Outside Scope of Rule
a. Parol evidence is a type of extrinsic evidence, but not the only kind – extrinsic evidence can also include such things as custom, etc

b. Other forms of extrinsic evidence may still be admitted if not within the scope of the rule (do not vary, contradict, or add terms)

i. Not covered by rule: evidence of circumstance in which K was made, custom in the industry, prior course of dealing between parties, or course of performance of agreement in question

ii. Often admissible if attacking the validity of the K itself, as opposed to changing or contradicting it

c. Formation Defects – fraud, duress, mistake, and illegality

d. Conditions Precedent – all evidence of an oral agreement which would show an understanding that the written K would not become effective until a condition occurred is admissible

i. Only a condition precedent to effectiveness

ii. Rationale: You aren’t altering the agreement by parol evidence if the written agreement never came into being

iii. NOTE: It will not be admitted if it contradicts express language in the written contract
iv. A condition subsequent is not admissible (i.e., an oral agreement that the party would not be obliged to perform until the happening of an event)

1. Because this would modify or limit a duty under an existing valid K

e. Interpretation of the Meaning of a Term (see “interpretation” section below)
f. Showing of “True Consideration” – extrinsic evidence showing the actual amount of consideration paid, when different than stated in the K, is admissible

g. Reformation – If the terms are deemed unambiguous, but the party claims they do not adequately reflect the intention of the parties, extrinsic evidence may be admitted to allege facts that would entitle the party to reformation of the agreement

i. The party must show:

1. there was an antecedent valid agreement that

2. is incorrectly reflected in the writing

a. For example – due to mistake in drafting the K

IX. Collateral Agreements

a. Extrinsic evidence is admissible to show agreements between the parties that are “collateral” to the transaction memorialized in the written doc

i. i.e., a reasonable person in the parties’ positions would naturally and normally not include the writing; Intended to be an enforceable element of the K, despite its absence from the written doc
INTERPRETATION OF TERMS
X. General Information 
a. When the parties cannot resolve or accommodate disagreements about the meaning of terms of an agreement, a court may be required to decide what the K requires

b. The Frigaliment case suggested four interpretation methods (some of which are discussed further below):

i. Circumstances

ii. Trade usage of terms

iii. Definition (coming from dictionary, regulation, etc)

iv. Post-formation conduct
c. Where the parties are in agreement as to meaning, the court should interpret the K in accordance with that meaning. R.2d 201(1)
i. Subjective theory of K – focuses on the actual intention of the parties

d. Where the parties do not agree as to meaning:

i. In some cases, the courts will interpret in accordance with the meaning of one of the parties, if at the time the agreement was made:

1. that party did not know of a different meaning attached by the other party, and the other party knew of the discrepancy; OR

2. that party had no reason know of the different meaning, and the other party had reason to know. R.2d 201(2)
ii. In all other cases, neither party is bound by the meaning attached to the other party. R.2d 201(3)


1. In some of these, the absence of shared meaning could be so fundamental that no K was formed at all

e. Principles of interpretation should be used as suggestive working rules only; They are not to be dogmatic directions that must be followed.

f. There is a preference for enforceability – courts will favor a determination rendering a K valid and enforceable

i. Unless it contravenes the intention of the parties

XI. Rules of Construction

a. Construed as a Whole
i. Specific clauses will be subordinated to the K’s general intent
1. Draw inferences about one term by comparing it to the others (inclusio unius)

2. Example: Where a hotel burns down, and the insurer covers fixtures and furniture differently, the two clauses are compared and the court infers that bolted-down furniture is furniture, not fixtures. Prytania Park Hotel 

b. Ordinary Meaning
i. Courts will construe words according to their “ordinary” meaning, unless clearly shown that they were meant to be used in a technical sense

1. Even though courts have this right, it is not always clear what the ordinary meaning is. Bond Drug v Amoco Oil (where the term “government agencies” is followed by a list of local gov’t agencies, so state government may not be included)

2. A moving party has the burden of showing a plain meaning of a term. Frigalment v BNS (where the plaintiff failed to prove “chickens” should take on a narrow meaning and mean frying chickens – and the court found a broad meaning including stewing chickens using a grading system by the Dept. of Ag.) 

c. Custom and Usage
i. Courts will generally look to see what custom and usage is in the particular business and in the particular locale where the K is either made or to be performed. R.2d 222; UCC §1-205 (for all Ks under statute); UCC §2-208 (for sale of goods); RUCC §1-303 (makes some alterations; where accepted, is used instead of 2-208) 
1. “[u]sage having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to a particular agreement.” 222(1); 1-205
2. If someone is new to the trade, and does not have actual knowledge, then the standard must be so pervasive that the usage should have been known to the unknowing party. Frigaliment.

d. Course of Dealing
i. Courts can look to a course of dealing between the parties to the agreement, if it is such that would establish a common basis of understanding to interpret conduct and agreement. R.2d 223(1); UCC §1-205
1. Is a sequence of previous conduct

2. Express terms in contract control course of performance; Course of performance control course of dealing and usage of trade UCC §2-208(2)
e. Ambiguities will be construed against the party preparing the K
i. Unless against the intentions of the parties

ii. Particularly true when there is no evidence of fraud, mutual mistake, duress, or knowledge by one party of unilateral mistake

iii. Frequent when one party is an insurance provider – would favor the policy holder

f. If  provisions appear inconsistent, written provisions will prevail over printed provisions (which might indicate a form K)

XII. Parol Evidence for Interpretation

a. If there is uncertainty or ambiguity in the written agreement’s terms, or a dispute as to their meaning, extrinsic evidence (including parol evidence) can be admitted to aid the fact-finder in reaching a correct interpretation

i. Conversely, if the meaning is plain, parol evidence is inadmissible

b. When the court determines a written agreement contains terms reasonably susceptible to more than one interpretation, parol evidence added for interpretation is admissible. Tahoe National Bank (where there is disagreement whether a doc is a mortgage, the court admitted parol evidence for interpretation)

i. NOTE: The dissent thought it better to look at the parol evidence first, and use that evidence to see if the terms are indeed ambiguous

UNCONSCIONABILITY
XIII. General Information

a. If the bargaining process failed to provide one party with an opportunity for meaningful choice, and the impact of the K or K terms is unreasonably favorable to the other party, it is unconscionable

b. UCC §2-302
i. (1) – The court may refuse to enforce the K, or may enforce the remainder of the K without the unconscionable clause

1. More often would strike the unconscionable clause, unless the unconscionability is so pervasive as to affect the whole K (not likely)

ii. (2) – The parties shall be afforded reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in its determination

XIV. Two components:

a. Procedural Component -- Lack of Meaningful Choice 
i. To determine, can look at:
1. Gross inequality of bargaining power
a. Some courts have found an adhesion K to be sufficient to establish unconscionability. Stirlen v Supercuts (where the court allows the employer to bring actions in court, but confines plaintiff’s action to arbitration)
i. NOTE: Not always the case, as in Donovan, where an adhesion is not sufficient in establishing unilateral mistake
ii. Adhesion contracts must also satisfy the substantive component. KD v Educational Testing (where an adhesion contract was not unconscionable b/c the K was not deemed unreasonably unfavorable)
2. The manner in which the K was entered
a. Deceptive sales practices?
b. Education of the parties?
c. Terms unclear? 
d. Terms buried in fine print?
i. NOTE: Should only look to the manner if the inequality is insufficient to establish unconscionability
ii. Ways to cure and make conscionable:
1. Recommend independent counsel
2. Initial the most controversial clauses
3. In residential mortgages, “cooling off period” providing right of recission
b. Substantive Component – Unduly harsh to one party / unreasonably favorable to one party
i. Unconscionable if it “shocks the conscience”
ii. Example: If a payment plan allows the seller to retain ability to retake property indefinitely, and the buyer never is able to pay off the individual items – is substantively unconscionable. Williams v Walker-Thomas Furniture
iii. There is a sliding scale approach: The more substantively unconscionable an agreement, the less likely would require a procedural component
XV. Standardized Agreements
a. Usually is a standardized agreement presented by a merchant to a consumer, and is not subject to negotiation or alteration prior to execution
b. In jx that accept R.2d 211, the individual consumer may escape from a term in such an agreement if the consumer was unaware of the term at time signed K, and merchant had reason to know the consumer would not have assented to the term had he been aware.
i. Where this is the case, the term is not considered part of the agreement. 211(3)
ii. Generally not followed in courts notwithstanding evidence of significant illiteracy in the US
DETERMINING WHETHER PROMISE OR CONDITION
XVI. Must determine when a contracting party’s duty to perform becomes absolute

XVII. Promise
a. A commitment to do or refrain from doing something

b. As included in a K, may be conditional or unconditional

i. A conditional promise may become absolute by occurrence of a condition

ii. If unconditional, failure to perform according to its terms is a breach

c. In the case of breach, the injured party is entitled to damages, but still must perform under the K
XVIII. Condition 
a. An event, other than the passage of time, the occurrence or non-occurrence of which will create, limit or extinguish the other contracting party’s absolute duty to perform

i. A “promise modifier” 
b. Three main purposes:

i. Condition to formation

1. The contract is not even formed until the condition occurs

2. The parol evidence rule does not apply

ii. Condition to performance

1. Is a manner of accepting an offer to form a unilateral K

2. Parol evidence may apply, and make inadmissible
iii. Condition to Performance of an Obligation Under K

1. A party may include conditions on his promise to prevent a duty of immediate performance from arising until the conditions are met

2. Failure of the condition to occur is not a breach of contract, and discharges the duty of the promisor whose duty on the conditional promise never matures
a. A breach does not occur until the promisor is under an immediate duty to perform

c. An event can be made a condition either by agreement of the parties or by a term supplied by the court. R.2d 226
i. Express 

1. By oral or written language of the parties
2. Examples: “provided that,” “on the condition that,” “in the event that”

a. Various other ways to express – “weather permitting,” e.g.

ii. Implied 

1. Implied in Law – When omitted by the parties, the court may supply a term reasonable in the circumstances. R.2d 204
2. Implied in Fact – Inferred from the conditions surrounding agreement

d. Can be:

i. Condition Precedent – Must occur before performance of an obligation is due

1. R.2d 224 – an event which must occur, unless its non-occurrence is excused, before performance under K is due

2. Performance cannot come due unless the condition occurs, or it is excused. R.2d 225
3. A provision will not be construed as a condition precedent in the absence of language plainly requiring such construction. Howard.

ii. Condition Subsequent – A event, the occurrence of which discharges the obligation

1. R.2d 230
a. (2) – the duty is not discharged if the occurrence of the event:

i. is due to breach by obligor of duty of good faith and fair dealing; OR

ii. could not have been prevented due to impracticability (discussed below), and continuance of the duty doesn’t subject obligor to a materially increased burden

b. (3) – the duty is not discharged if, before the event occurs, obligor promises to perform
e. Constructive Condition of Exchange
i. Where performance by one party is a condition to performance of a promise by the other party

ii. When not expressed by the parties, the court constructs the condition

iii. Where the whole of one party’s performance, or a part of the performance, can be rendered at one time, it is due at one time. R.2d 233
iv. Must determine when the performances are due (can be concurrent or precedent)

1. Where the exchange of promises under the agreement can be done simultaneously, they should be done simultaneously, unless the language or circumstances indicates contrary. R.2d 234(1) – concurrent
a. Common in house sales, where payment and transfer of title takes place concurrently

2. Where the performance of only one party’s performance under the K requires a period of time to complete, that performance is due at an earlier time than that of the other party, unless the language or circumstances indicate the contrary. R.2d 234(2) – precedent
a. Common in service contracts. Ex: Painting of a house is usually done in whole or in part before the payment of monies

v. In a Transaction of Goods (UCC)

1. Tender of delivery is a condition of buyer’s duty to accept and pay for goods. UCC §2-507(1).

2. Tender of payment is a condition to seller’s duty to tender and complete any delivery. UCC §2-511(1).
XIX. Interpretation of a Term as Promise or Condition 

a. The test is determining the intent of the parties
b. To determine intent, courts look to:

i. Words of Agreement

1. Both specific words of the phrase and words of the whole document (context of entire K) are examined to draw a conclusion

ii. Prior Practices

1. How contracting parties have operated in the past, particularly with one another, will be considered

iii. Custom

1. The custom with respect to that business in the community will be examined

iv. Third-Party Performance

1. If performance is to be rendered by a third party, it is more likely to be a condition than an absolute promise

c. In doubtful situations, courts prefer a promise
i. Rationale: This result will serve to support the K, thereby preserving the expectancy of the parties

ii. Particularly significant when the breaching party has substantially performed

1. Because if the provision is treated as a condition, the non-breaching party is completely discharged from her obligation

2. If it is a promise, the non-breaching party must perform, and may later recover damages she suffered as result of breach

XX. Excusing Conditions
a. The effect of the non-occurrence of an event required to create a duty, or the occurrence of an event that discharges a duty is to completely discharge the duty, no matter how minor the event or the deviation from the event.
b. Courts may look to different doctrinal devices to avoid discharge (excuse the condition):

i. Language of the condition is ambiguous, and interpretation that restricts the reach of the condition is appropriate

1. Common example: Satisfaction of the obligor as a condition R.2d 228
a. Requires that a reasonable person in the obligor’s position would have been satisfied

2. KENNEDY

ii. Ambiguity should create a promise, not a condition

1. When it is doubtful whether words create a promise or a condition, they will be construed as creating a promise. Howard v Federal Crop Insurance (where an insurer refused to pay a policy holder for destroyed crop b/c the insured tilled the land before it could be assessed. Court said this was a promise to pay that was activated at time crop was destroyed; any deviation could be recovered as damages)

2. NY BRONZE

c. Forfeiture

i. Any ambiguities are to be construed in a way that would reduce forfeiture. R.2d 227
ii. If the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence unless it was a material part of the agreed exchange. R.2d 229
1. comment b – provides definitions

a. Forfeiture -- denial of compensation that results when the obligee loses his right to the agreed exchange after he has relied substantially, as by preparation or performance on the expectation of that exchange

b. Disproportionate -- a court must weigh the extent of the forfeiture by the obligee against the importance to the obligor of the risk from which he sought to be protected and the degree to which that protection will be lost if the non-occurrence of the condition is excused to the extent required to prevent forfeiture.

i. Does not consider fault of the parties, only compares what the two parties suffer 

2. Must have disproportionate forfeiture AND reliance

a. Example: Where a tenant failed to enforce option to renew lease by specified date (non-performance), but the LL did not rely on non-occurrence (by bringing in new tenant, advertising, hiring a broker, etc), the court excused the non-occurrence of the condition. JNA Realty.

3. Some courts use a Cardozo analysis – weigh one parties fault against the other party’s damage (level of forfeiture)

d. Non-occurrence of a condition is excused where there is a breach by non-performance that materially contributes to the non-occurrence, and the condition is a condition of one of the breaching party’s duties. R.2d 245
e. Non-occurrence of a condition is excused where a party’s repudiation contributes materially to the non-occurrence that conditions one of the breaching party’s own duties. R.2d 255. 

i. i.e., a party may not breach or repudiate in a way that would create the non-occurrence of a condition upon which another of the party’s duties is dependent.

DISCHARGING DUTIES
XXI. Discharging Duty to Perform

a. By Performance

i. i.e., performing under K

b. By Tender of Performance

i. A good faith tender of performance made in accordance with contractual terms will discharge

1. Tendering party must possess the present ability to perform (i.e., a mere promise of performance will not suffice)

c. By Non-Occurrence of Condition Precedent

i. If a promise – a breach entitles to only to damages, but does not discharge duty

ii. If a condition – duty would be discharged if the condition upon which the duty is reliant has not occurred

d. By a Condition Subsequent

e. By Illegality

i. If subject matter of K has become illegal due to subsequently enacted law, performance is discharged – “supervening illegality”

XXII. Impossibility
a. General Information

i. Contractual duties will be discharged where it has become impossible to perform them

1. So long as the non-occurrence of the event was a basic assumption of the K and neither party expressly or impliedly assumed the risk of the event occurring

ii. Must be “objective” impossibility – could not be performed by anyone

iii. Impossibility must arise after the K has been entered into

1. If the conditions existed at the time of K formation, it would not be a “discharge of duties” problem, but a “K formation” problem – such that the K may be voidable b/c of mistake

iv. Effect of Impossibility
1. Where the K is discharged, both parties are excused from duties not yet performed
2. Either party may sue for rescission, and receive restitution of any goods delivered, payments made, etc

v. If a duty becomes partially impossible, the duty may be discharged only to that extent

1. Remainder of the performance may be required according to K

vi. Temporary impossibility suspends obligations, but does not discharge them

1. BUT, if the burden on either party would be substantially increased or different from that originally contemplated, the duty will not “spring back”

b. Specific Situations

i. Death of Physical Incapacity of a person necessary for performance (R.2d 262)

1. Most involve personal service contracts

a. Must be unique – if they are the type of duties that could be delegated, the duty is not discharged

ii. Destruction or Failure to Come Into Existence of a thing necessary for performance (R.2d 263)

1. Destruction must not be the fault of the promisor

2. Substantial damage to the subject matter of the K will generally be construed as the equivalent of “destruction”

3. Exception: Destruction of the construction of a building in progress is not discharged – it is not impossible to rebuild

a. If not caused by contractor, most courts will extend the original deadline

4. Specificity Required – The thing destroyed must actually be necessary to fulfill the K

a. Example: Car sale between two private parties, with only one car, destruction of it would discharge duty of sale; Same scenario, with a car dealer having numerous available cars, would not discharge.

5. Discharge does not occur when the risk of loss has already passed to the buyer

a. Generally, in cases of sales of goods and real property

iii. Prevention by Governmental Regulation or Order making duty impracticable (R.2d 264)

1. “Supervening Illegality” – treated by most courts as an impossibility
XXIII. Impracticability
a. General Information

i. Performance may be impracticable because extreme and unreasonable difficulty, expense, injury, or loss to one of the parties is involved. R.2d 261, comm. d
1. Is a supervening event (occurring after K is made) that discharges duties under the K, unless the language or circumstances indicate to the contrary

2. Should not have been anticipated

ii. Usually the result of “acts of God” or third parties

1. Cannot be the fault of the obligor
iii. Must be a basic assumption upon which the K was made (R.2d 261)

iv. NOTE: A mere change in degree of difficulty or expense due to increased wages, prices of raw materials, costs of construction, etc., unless well beyond the normal range, does not amount to impracticability

1. These are the types of risks normally taken in a fixed-price K

b. For Sale In Goods

i. The facts giving rise to impracticability must be such that their non-occurrence was a basic assumption on which K was made. UCC §2-615
ii. Delay in delivery or non-delivery of goods in whole or in part is not a breach by the seller if was made impracticable (a)


1. Seller must seasonably notify the buyer of any delay or non-delivery (c)
iii. Special casualty rules
1. Risk of Loss Transfer

a. When goods are to be shipped by carrier, and:

i. the K does not require delivery to a particular location, risk of loss passes to buyer at time of delivery to courier. UCC §2-509(1)(a)
ii. the K does require delivery to a particular destination, risk of loss passes to the buyer when the goods are so delivered. UCC §2-509(1)(b)
b. If the goods are held by a bailee, the risk of loss passes to the buyer:

i. on receipt of negotiable title to goods; or

ii. on acknowledgement by bailee of buyer’s right to possession of goods; or

iii. after receipt of a non-negotiable doc of title or other written directions to deliver. UCC §2-509(2)
1. NOTE: “bailee” generally refers to a third party not a party to the K

c. When not applicable to the two above scenarios (carrier / bailee), the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise (when not involving a merchant) the risk passes to the buyer on tender of delivery. UCC §2-509(3)
i. “Receipt” – Having possession of goods. UCC §2-103
ii. “Merchant” – A person who deals in goods of the kind…. UCC §2-104(1)
iii. “Tender of delivery” – The manner, time and place of delivery is to be determined by the agreement between the parties and the provisions of the UCC. UCC §2-503
1. Must be:

a. at a reasonable hour

b. for a period reasonably necessary to enable the buyer to take possession

c. BUT unless otherwise agreed, the buyer must furnish facilities reasonably suited to the receipt of goods.

2. Example: A seller says “can pick the fridge up in the next couple of days,” this means the first time for pick up is the next morning – and at that point the risk passes to the buyer

2. In Case of Breach

a. If tender or delivery so fails to conform as to give right of rejection, risk of loss remains on seller until cure or acceptance. UCC §2-510(1)
3. Destruction
a. When goods identified by the K are destroyed without fault of either party, before the risk of loss passes to the buyer:

i.  a total loss avoids the K. UCC §2-613(a)
ii. a partial loss, or deterioration is so much as to no longer conform to the K, buyer may treat the K as avoided, or accept the goods with due allowance from the K price. (b)
b. After the risk of loss transfers to the buyer, the seller may recover for the price of goods not paid for by the seller that were conforming before damaged. UCC §2-709(1)(a)
4. Commercial Impracticability

a. If a carrier fails or is unavailable, a substitute, if available, must be tendered and acceptance. UCC §2-614(a)
b. If the means or manner of payment fails due to government regulation, the seller may stop or withhold delivery unless the buyer provides a means substantially equivalent. (b)
c. Example: Where a party is seeking to discharge his duty to pay money for excavating minerals b/c the other party could not remove as much as agreed-upon, it is not impracticability b/c they still had the ability to pay. Mineral Park v Howard
XXIV. Frustration of Purpose
a. Supervening events occurring after formation of K that substantially frustrate the principle purpose for which one of the parties entered the K. R.2d 265
b. Must determine:

i. What the principle purpose of the K was

ii. Whether that purpose was substantially frustrated

1. “Substantially” – It is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss. The frustration must be so severe that it is not fairly to be regarded as within the risks that he assumed under the contract. R.2d 26 comm. a
2. Example: Where a party reserves a venue for an event, but the occurrence of the Gulf War causes fewer people to attend, the purpose of using the venue was frustrated – but not substantial enough to discharge duty to pay (some attendees made reservations after start of War). 7200 Scottsdale v Kuhn Farm. 
3. Example: Where parties contract to excavate minerals, estimated at a certain amount, for a set price, but the amount contemplated is not available due to a fortuitous event ( the party requesting excavation would pay the agreed-upon amount, but get much less product for it. Mineral Park v Howard.

iii. What the event was that might frustrate

1. Should not be the fault of moving party

2. The parties should not have reasonably foreseen the act or event occurring

iv. Whether it occurred after formation of the K

v. Must be a basic assumption upon which the K was made

1. i.e., had the parties considered this possibility, would they have included a clause to that effect?

c. Remaining duties are discharged, even though performance is still possible, unless the language or circumstances indicate to the contrary

BREACH
XXV. General Information

a. Failure to perform in accordance with contractual terms is a breach if:

i. the promisor is under an absolute duty to perform; AND

ii. this absolute duty of performance has not been discharged

b. Once a breach is established, must determine to what extent the duties of the injured party are discharged

i. It is a condition of a party’s remaining duty to render performance that there be no uncured material failure by the other party due at an earlier time. R.2d 237
1. APPLIES TO PROMISES

2. “Due at an earlier time” is defined in R.2d 234 (if the two duties can be done simultaneously, they should be; If one performance requires a period of time, it should be due at an earlier time)

3. Must determine at what point the failure is uncured

a. A very fluid rule: In the period between failure to perform and discharge of duties, the duties are suspended, and a cure can be made. At some point, the suspension ends. R.2d 242 comm. a.

ii. It is a condition of performance when an exchange of promises are due simultaneously that the other party either render or offer, with apparent ability to do so, his part of the simultaneous performance. R.2d 238.

1. In sale of goods, tender of delivery of goods by seller (R.2d 2-507(1)) and tender of payment by buyer (R.2d 2-511(1)) are due simultaneously, unless otherwise agreed-upon by the parties

iii. Rule for “Divisible Contracts”
1. A divisible contract is one that can be divided into two or more units, where the number of parts due from each party is the same, and the part exchanged by each party is agreed to be equivalent in value.

a. Courts will generally construe a contract as divisible to avoid hardships and forfeitures that might otherwise result

2. Where a party performs one of the units of a divisible contract, he is entitled to the agreed-upon equivalent for that unit even though he fails to perform the other units. R.2d 240 – “part performances as agreed-upon equivalents”
a. i.e., it is not a condition precedent to the other party’s liability that the whole contract be performed

b. There is only a cause of action for failure to perform the other units, and may withhold counter performance for those units.

c. Example – Bar Tutor problem – could have two outcomes:

i. Each session teaches something different, so the student should rightfully pay for that session b/c took something from it

ii. Each session is not stand-alone, and is working toward an overall goal, then  paying for the hour would not be equivalent to what the student receives from it

iv. Different vocabulary in case law for construction contracts: “Substantial Performance” R.2d 237, comm. d. 
1. Essentially states the same issue as uncured material failure (the Restatement now calls this material failure)
a. Can use §241 – determining whether performance is substantial is the same as determining whether failure is material

2. If there is substantial, but not full, performance by building contractor, the contractor has a claim for payment of unpaid balance, and the owner has a claim for damages

3. If there is no substantial performance, the contractor has no claim for unpaid balance (note: he may have a claim for restitution – discussed below)

v. NOTE: An aggrieved party may still choose to perform its remaining obligations

c. The Restatement (R.2d 242) sets forth circumstances that are significant in determining when remaining duties are discharged:

i. The circumstances for establishing material breach (see below –R.2d 241)

ii. The extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements

iii. The extent to which the agreement provides for performance without delay

XXVI. Material Breach

a. In determining whether a failure to render or to offer performance is material, the following circumstances are significant: (R.2d 241)
i. (a) The extent to which the injured party will be deprived of the benefit he reasonably expected

1. If the extent of deprivation is great, it is a factor in determining whether failure is material, but is not alone determinative

ii. (b) The extent to which the injured party can be adequately compensated for the part of that benefit which he will be deprived

iii. (c) The likelihood that the party failing to perform or offer performance will suffer forfeiture

1. Extent of the forfeiture is slight is material; Extent of the forfeiture is great is not material

2. Forfeiture can be diminished, and a claim for material failure stronger, if use restitution
a. To avoid unjust enrichment, any party discharged of duty after part-performance can receive restitution for any benefit he has conferred on the other party. R.2d 377
i. Would be less any damages to which the injured party is entitled because of the breach. R.2d 374(1)
iv.  (d) The likelihood the party failing to perform will cure his failure (considering any reasonable assurances)

1. To cure means to go back and do that which failed to do (sometimes this will not be possible)

v.  (e) The extent to which the behavior of the party failing to perform comports with standards of good faith and fair dealing

XXVII. Acceptance / Conformity of Goods
a. Acceptance Generally

i. Acceptance of goods occurs when the buyer:

1. after a reasonable opp. to inspect goods, signifies to the seller that goods are conforming or that he will retain them despite non-conformity; OR

2. fails to make an effective rejection (discussed below), but only accepted after reasonable opp. to inspect; OR

a. Opportunity to inspect – may be done at any reasonable time or place and in any reasonable manner; When the goods are sent by seller, inspection may take place after their arrival. UCC §2-513(1)
3. does any act inconsistent with seller’s ownership. UCC §2-606(1)
ii. Acceptance of a part of a commercial unit is acceptance of the entire unit. UCC §2-606(2)
iii. The buyer must pay at contract price for any goods accepted. UCC §2-607(1)
iv. If the buyer discovers a breach after acceptance, he must notify the seller of the breach within a reasonable time after discovery, or else is barred from any remedy. UCC §2-607(3)
1. The burden is on the buyer to prove any breach as to the goods accepted. UCC §2-607(4)
v. Conformity
1. The following are examples of K terms that should be conformed with:

a. delivery date

b. method of delivery

c. express warranties

d. implied warranties

e. characteristics under course of dealing

f. specifications of goods

b. Rejection
i. If the goods or tender of delivery fail in any respect to conform to the K, the buyer may reject, the whole, accept the whole, or accept some and reject the rest. UCC §2-601 

1. To reiterate, a buyer may reject for any non-conformity
a. The “perfect tender” rule – if not perfect, a buyer is entitled to reject

i. Need not be material – can be slight

2. Rejection must be within a reasonable time after delivery or tender. UCC §2-602(1)
3. It is ineffective unless the buyer seasonably notifies the seller. (1)
4. If the buyer accepts the goods despite non-conformity, he must pay the contract price, and then may bring an action for damages. 

ii. Acceptance precludes rejection UCC §2-607(2)
iii. The buyer has no further obligations regarding rejected goods. (2)(c)
iv. After rejection, any exercise of ownership by the buyer is wrongful against the seller. UCC §2-602(2)(a)
v. If the buyer took possession of the goods before rejection, he is obligated to hold the goods with reasonable care for a time sufficient for seller to remove them. (2)(b)
vi. Seller’s Opportunity to Cure

1. Where tender is rejected b/c goods are non-conforming, and the time for performance has not yet lapsed, the seller may seasonably notify the seller of his intention to cure – and may then, within the contract time, make conforming delivery. UCC §2-508(1)
2. If the buyer rejects goods which the seller had reasonable grounds to believe would be acceptable, the seller may have further reasonable time to substitute a conforming tender. (2)
a. Requires that the seller knew of the non-conformity, but believes will still be accepted by the buyer

i. Some jx interpret this section to mean the seller need not know of the non-conformity, but only believe the goods will be accepted
c. Revocation
i. A buyer may revoke acceptance of goods whose non-conformity substantially impairs its value to him if he has accepted it:

1. on the reasonable assumption that its non-conformity would be cured, and it has not been cured UCC §2-608(1)(a); OR

a. Acceptance made with knowledge of a non-conformity cannot be revoked, unless acceptance was on the reasonable assumption that the non-conformity would be seasonably cured. UCC §2-607(2)
i. Any other remedies under the UCC for non-conformity are not barred

2. without discovery of such non-conformity if acceptance was reasonably induced either by difficulty of discovery before acceptance or the seller’s assurances. (1)(b)
ii. Must occur within a reasonable time after the buyer discovered or should have discovered the reason for revocation, and before any change in the goods not caused by defects. (2)
iii. The buyer must notify the seller. (2)
iv. A revocation gives the buyer the same rights as if the goods were successfully rejected. (3)
d. Remedy for proper rejection or revocation
i. If successful in rejecting or revoking the goods, the buyer is entitled to:

1. So much of the price as has already been paid UCC §2-711(1)
2. “Cover” and receive appropriate damages (1)(a)
3. Recover damages for non-delivery (1)(b)
ii. Even if deemed in breach, the seller could be entitled to restitution
1. To avoid unjust enrichment, an injured party may still be required to pay something to the breaching party for partial performance from which the injured party derived a benefit.

a. Would be less any damages to which the injured party is entitled because of the breach. R.2d 374(1)
2. The party is entitled to restitution only to the extent he has conferred a benefit upon the other party. R.2d 370
a. It may be measured by:

i. The reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from another person; OR

ii. The extent to which the other person’s property has been increased in value. R.2d 371
b. The amount of restitution cannot be more than the contract price, even if the value is more; Conversely, if the value is less than the contract price, the amount of restitution must be the amount of value conferred. Ducolon v Shinstine
3. If the breach was willful and deliberate, the seller is not entitled to restitution

a. Example: Where a tombstone, not entirely in compliance, is kept by the buyer (hence gaining some benefit) the seller is still not entitled to restitution b/c he willfully and deliberately avoided the terms of the K (Fish v Correll)

e. Obligation of GOOD FAITH

i. Any rejection or revocation must be rightful – and it would be wrongful, and hence ineffective, it was not brought in good faith. UCC §1-203
ii. If the buyer is in breach under theory of good faith, the seller is entitled to recover the price under UCC §2-709
1. (1)(a) – when risk of loss passes to the buyer, seller can recover price of goods accepted

a. NOTE: The risk passes to buyer if action for rejection or revocation is not proper
2. (1)(b) – when the seller is unable, after reasonable effort, to resell the goods at a reasonable price, or if circumstances indicate such efforts would be unavailing.

a. Could apply if the goods were made to the specific specifications of the original buyer, and could not be resold for a reasonable price, or at all

XXVIII. Anticipatory Repudiation
a. A clear, unequivocal statement that you never intend to perform. Saewitz v Epstein
b. Does not apply to unilateral Ks where nothing is expected in return, or to bilateral Ks in which one party has already performed.
Under UCC (Sale of Goods)
c. When either party repudiates with respect to performance not yet due, the loss of which will substantially impair the value of the K to the other, the injured party may:
i. await performance by the repudiating party for a commercially reasonable time; OR

ii. resort to any remedy for breach, AND

iii. in either case, suspend his own performance. UCC §2-610
d. Retraction

i. The obligor may retract his repudiation any time before the party’s next performance is due, as long as the obligee:

1.  has not cancelled or materially changed his position since the repudiation, or 

2. has otherwise indicated he considers the repudiation final. UCC §2-611(1)
ii. Retraction may be made by any method which clearly indicates to the injured party that the repudiating party intends to perform. (2)
1. Must also include assurance justifiably demanded

iii. Reinstates the repudiating party’s rights under the K, with due excuse and allowance to the injured party for any delay occasioned by the repudiation. (3)
Under Restatement

e. A repudiation is:
i. a statement by the obligor to the obligee indicating  that the obligor will commit breach that would of itself give the obligee a claim for damages for total breach; OR

ii. a voluntary affirmative act which renders the obligor unable to perform without breach. R.2d 250
f. Reasoning: May impair the value of the K to the other party

g. Repudiation may be nullified if the obligor retracts the statement (R.2d 256(1)) or the event upon which repudiation was based has ceased to exist (R.2d 256(2)) and:

i. Obligor notifies the obligee of retraction

ii. before obligee materially changes his position in reliance of repudiation, or before obligee indicates to obligor that repudiation is final. 

h. The effect of a repudiation is not effected by the injured party urging the repudiator to perform in spite of his repudiation or to retract his repudiation. R.2d 257
i. Any possibility that the obligee might mislead the obligor is avoided by the duty of good faith and fair dealing (R.2d 205)
i. Any party that continues to perform despite repudiation may be precluded from claiming damages for loss he could have avoided. R.2d 257, comm. a
j. Remedy

i. A repudiation gives rise to the damages for total breach. R.2d 253(1)
ii. Where performances are to be exchanged, one party’s repudiation discharges the other party’s remaining duties to render performance. R.2d 253(2)
iii. An obligor’s duty to pay damages for repudiation is discharged if it appears, after the breach, that:

1. the injured party would have failed to perform his return promise. R.2d 254(1)
2. the obligor’s duty would have been discharged by impracticability or frustration before any breach by non-performance. (2)
XXIX. Adequate Assurance of Performance
a. Under UCC, there is a right to adequate assurance of performance

i. When reasonable grounds for insecurity arise with respect to the performance of either party, the other may, in writing, demand adequate assurance of due performance. UCC §2-609(1)
1. Until obligee receives such assurance, he may, if commercially reasonable, suspend any performance for which he has not already received the agreed return. (1)
2. Between merchants, the reasonableness of insecurity shall be determined according to commercial standards. (2)
a. Courts have said “may” alters only “demand” – must be in writing
i. UCC §1-201(46) – defines a writing

ii. E-Sign – discusses that email can be an adequate writing b/c “other record relating to such trans. may not be denied legal effect…solely b/c it is in electronic form.”

1. Only if affects interstate or foreign commerce

iii. Under UCC §1-102(3), the provisions of a K may be varied by agreement of the parties. Therefore, for example, the parties could require use of only email for correspondence 

ii. Response must be received within a reasonable time, not to exceed 30 days, providing adequate assurance under the circumstances, or the K is repudiated. UCC §2-609(4)
b. Where the obligor’s insolvency gives the obligee reasonable grounds to believe that the obligor will commit a breach, the obligee may suspend performance for which he has not already received the agreed-upon exchange until he receives assurance in the form of performance, an offer of performance, or adequate security. R.2d 252(1)
i. “Insolvent” means the obligor has either ceased to pay his debts, or cannot pay his debts as they become due, or is insolvent within the meaning of the federal bankruptcy. R.2d 252(2)
c. A demand may not serve to rewrite terms of the K

i. Example: Where a demand requests payment before delivery of custom-made windows for a school construction project, when there is no reason to expect the obligee could not pay the money, is not allowable. Hope’s v Lundy’s.

1. To require payment before delivery would be both excessive and unreasonable as the obligee would not be able to inspect the goods for conformity

d. Statute does not require that the assurance (response to demand) is in writing, so cannot insist on it
REMEDIES
XXX. Specific Performance / Injunction

a. “Specific Performance” – Court order that the breaching party perform the K

i. Usually gives the aggrieved party close to what the K led her to expect

ii. Cannot make the performance timely

iii. Cannot make the aggrieved party economically whole, unless accompanied by monetary compensation for lost time and the costs for seeking remedy

b. Ordered in specific cases:

i. Sale of real property

ii. Sale of unique goods UCC §2-716
c. Courts will typically not order specific performance in cases of construction or employment Ks

XXXI. Compensatory Damages

a. General Information

i. The aggrieved party should be put in as good a position as if the other party had fully performed. UCC §1-106
1. Remedies shall be liberally administered

2. Consequential, special, or penal damages shall not be awarded except as expressly provided by the UCC

ii. Damages for breach of K do not usually compensate for other injury, such as emotional distress

1. ERLICH

2. Unless the breach caused physical injury, or the K or breach is of such a kind that serious emotional distress was a particularly likely result. R.2d 353
iii. Compensatory damages are a default term of all contracts

1. Is subject to the contrary agreement of the parties

iv. Can include expectation measure of damages, reliance measure of damages, or restitution

1. Cannot pursue both reliance and expectation damage s—must choose one or the other

XXXII. Expectation Measure of Damages
a. When one party breaches, the correct measure of damages that:
i. fairly and reasonably arises naturally from the breach, AND
ii. was reasonably contemplated by both parties at the time of K formation. Hadley v Baxendale
Restatement Formulation
b. If a breach causes no loss, or if the amount of the loss is not proven, a small sum fixed without regard to the amount of loss will be awarded as nominal damages. R.2d 346(2)
c. The injured party has a right to damages for the other party’s breach based on his expectation interest, as measured by:

i. Loss in value of the other party’s performance caused by its failure or deficiency
ii. (+) Any other loss, including incidental and consequential loss caused by breach

iii. (-) Any cost or other loss that he has avoided by not having to perform. R.2d 347
1. Without the reduction above, the injured party would be economically in a better position than anticipated from performance of the K

2. Subject to agreement of the parties (for example, a liquidated damages clause)

d. The injured party is expected to take reasonable steps to avoid further loss. comm. d
i. By discontinuing his own performance, he avoid incurring additional costs of performance

ii. By making substitute arrangements for the use of his resources no longer needed, must subtract the net profit from such arrangements

1. Example: Where a coaches capacity is to teach three teams, but is currently teaching two – when one of teams dismisses him in breach of K, and he secures another position, he does not have to subtract the substituted job from damages because the new job could have brought him to capacity of three if not for the breach. 

a. In discussing a person’s capacity, can consider the hours worked and the nature of the work held

2. Example: Where it is possible for a person to hold down two jobs (day and night), must look to what the person would normally work – if it is only one job, must subtract substitute employment from damages.

3. Example: Where a buyer of an event space repudiates, the seller should make reasonable efforts to re-rent the space, but only must deduct money from substitute arrangements if was at full capacity at time of breach
a. If not, an additional rental would have been additional, not a substitute for the breached rental – unless the new rental ONLY would rent if could have the same date and time

UCC Formulation (Sale of Goods)
a. Seller’s Remedies
iii. Where the buyer wrongfully rejects or revokes, or fails to make payment due, or repudiates, the seller may, under UCC §2-703:


1. Withhold delivery of goods affected

2. Stop delivery by any bailee

3. Resell and recover damages

a. Where the resale is made in good faith and in a commercially reasonable manner, the seller may recover:

i. difference between [the resale price] and [the K price]
ii. (+) incidental damages

iii. (-) expenses saved in consequence of the buyer’s breach. UCC §2-706(1)
1. NOTE: Something like income tax reduction recovered from a donation of goods would likely not be considered “expenses saved”

4. Recover damages for non-acceptance, or when available, action for price

5. Cancel

iv. Specific damages for repudiation or non-acceptance under UCC §2-708(1):

1. difference between [the market price at time and place for tender] and [the unpaid K price]

2. (+) incidental damages

3. (-) expenses saved in consequence of buyer’s breach

a. NOTE: If this measure is inadequate to put the seller in as good a position as performance of the K would have done, then seller may recover:

i. Profit (including reasonable overhead) that would have been through performance under K

ii. (+) incidental damages

iii. (+) due allowance for costs reasonably incurred

iv. (+) credit for payments or proceeds of resale UCC §2-708(2)
1. This calculation would be relevant to many commercial transactions – where resale price (-) contract price is inadequate

a. The difference in such a calculation might result in no recovery if the item resold at the same price as the original contract price

b. Where there are a lot of the same item to be sold by seller, such recovery would not put the seller in the same position he would have been in if sale had taken place

i. Had the sale taken place, he would have sold two cars, not just the one.

c. Would not be true of the sale of goods by a private party, in which there is only one item available.

v. Action for Price

1. When the buyer fails to pay the price as it becomes due may recover incidental damages, and the price:

a. of goods accepted, or of conforming goods lost or damaged within a commercially reasonable time after the risk of loss transfers to the buyer; AND

b. of goods identified to the K if the seller is unable to resell after reasonable effort and at a reasonable price, or if the circumstances reasonably indicate that such effort would be unavailing. UCC §2-709(1)
2. When the buyer successfully rejects or revokes acceptance, the seller is not entitled to price, but shall be awarded damages for non-acceptance. (3)
vi. Seller’s Incidental Damages

1. Includes any commercially reasonable charges, expenses or commissions resulting from the breach, such as:

a. stopping delivery

b. transportation

c. care and custody of goods after buyer’s breach

d. in connection with resale or return of goods, etc. UCC §2-710
b. Buyer’s Remedies
vii. Where the seller fails to deliver or repudiates, or the buyer rightfully rejects or justifiably revokes, the buyer may:

1. Cancel; AND

2. Recover as much of the price paid; AND

a. “Cover” and have damages as to all goods affected, whether or not they were part of the K; OR

i. A buyer may “cover” by making, in good faith and without unreasonable delay, any reasonable purchase of or K to purchase goods in substitution for those due from the seller. UCC §2-712(1)
1. The buyer may recover as damages:

a. the difference between [the cost of cover] and [the K price]

b. (+) incidental and consequential damages

c. (-) expenses saved in consequence of seller’s breach. (2)
2. Failure to “cover” does not affect other remedies under the UCC

ii. Courts do not require a substitute purchase that is identical, but if it is greatly better or worse, the section is not applicable

b. Recover damages for non-delivery. UCC §2-711(1)
3. Where the seller fails to deliver or repudiates, the buyer may:

a. in a proper case, obtain specific performance. 2-711(2)
b. recover damages measured by:

i. the difference between [the market price at time buyer learned of breach] and [the K price]

1. Market Price – determined by place of tender, or in case of rejection after arrival or revocation of acceptance, by place of arrival. §2-713(2)
ii. (+) incidental and consequential damages

iii. (-) expenses saved in consequence of seller’s breach. UCC §2-713(1)
viii. Where the buyer accepts goods despite any non-conformity of tender, the damages he may recover is the amount of loss resulting in the ordinary course of events from seller’s breach. UCC §2-714(1)
1. May also recover any available incidental and consequential damages
2. Under UCC §2-607(3), if the buyer has accepted tender, the buyer must notify the seller of the breach within a reasonable time after realizing breach

a. Otherwise barred from remedy
ix. Where the buyer accepts despite a breach of warranty, he may recover the difference between [the value of the goods as accepted] and [the value they would have had if they had been as warranted], unless circumstances show proximate damages of a different amount. UCC §2-714(2)
1. The value of the goods may be more or less than the contracted price, depending on how good/bad a deal the original K was for the buyer

2. Same as above – buyer must notify seller under 2-607(3)

3. Example: Special Circumstances: If a car leaks, which is a breach of warranty, and he went to an independent repair shop to get leak repaired, the buyer could recover cost of repair as special damages.

x. Buyer’s Incidental Damages

1. Include expenses, resulting from seller’s breach, reasonably incurred in:
a. inspection of goods

b. receipt of goods

c. transportation of goods

d. care and custody of goods rightfully rejected 

e. any commercially reasonable charges, expenses or commissions in connection with effecting cover

f. any other reasonable expense incident to delay or breach. UCC §2-715(1)
xi. Buyer’s Consequential Damages

1. Such damages resulting from seller’s breach include:


a. any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know, and which could not reasonably be prevented by cover or otherwise; AND

i. “particular needs” must generally be made known to the seller 

ii. “general needs” must rarely be made known to charge the seller with knowledge. comm. 3
iii. Burden of showing extent of loss is on the buyer; Loss may be determined in any manner reasonable under the circumstances. comm. 4
b. injury to person or property proximately resulting from any breach of warranty. UCC §2-715(2)
XXXIII. Limitations on Damages
a. Foreseeability
i. Recovery of consequential damages is not available for loss that the breaching party, at the time K was made, did not foresee or have reason to foresee as a probable result of the breach. (i.e., must be foreseeable at time of contracting)
1. Under Restatement 351
a. Loss would be foreseeable if it follows from the breach:
i. in the ordinary course of events; OR
ii. as result of a special circumstance that the party in breach had reason to know. (2)
b. Damages may be limited for foreseeable loss by excluding recovery for loss of profits
i. Injured party may still recovery reliance damages if the circumstances indicate it is required to avoid disproportionate compensation. (3)
c. It is enough that the loss was foreseeable as a probable, not a necessary, result of the breach. comm. a
2. Under UCC §2-715(2)(a)
a. In order for buyer to recover consequential damages for seller’s breach, the seller must have had reason to know of the general and particular needs of the buyer with respect to the goods. 
b. Avoidable Consequences
i. An injured party may not recover damages for loss that might have been reasonably avoided, without undue risk, burden or humiliation. R.2d 350(1)
1. Injury is not precluded if the injured party has made reasonable, though unsuccessful, efforts to avoid loss. (2)
ii. Mitigation of damages: As soon as a party has reason to know that the other party with not perform, he is ordinarily required to stop his own performance to avoid further expenditure. comm. b
1. Can be considered a “duty” of the injured party, although he does not incur liability for failure to do so
2. Example: When there is absolute repudiation for construction of a bridge, before construction begins, the contractor may not move forward with construction. Must cease performance under K so as not to increase damages. Rockingham County v Luten Bridge
3. Substitute Transactions

a. GENERAL RULE – the measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.” Parker v Twentieth Century Fox (where an actress is promised to work on a musical, there is repudiation, and the employer seeks to substitute a western movie – is different employment, and not sufficient)

i. The employee is not required to substitute with ANY work; not if it is different or inferior. Parker
ii. Reasonable Effort – Look at:

1. Geography

2. Type of Employment

a. Difference in salary does not matter (b/c if a lesser amount, will be recovered through damages)

iii. If the employee does not make a reasonable effort, and the employer can prove that a reasonable effort would have procured a particular substitute position, the amount of that potential job is deducted from damages

1. Additionally, if made a substitute arrangement that is different, and does not reduce damages enough as a similar substitute, then a court may deduct BOTH the amount actually earned AND the amount that would have been earned by a proper substitute (if employer can prove such substitute existed)
b. Example: Where the breach is failure to deliver goods, it is often possible for the injured party to secure similar goods or services on the market.
c. Reasonable Certainty
i. An aggrieved party may not recover damages that it cannot prove with reasonable certainty. R.2d 352
1. Need not prove the total amount of loss, but those elements of the loss that cannot be proved with reasonable certainty are excluded. comm. a
2. The rule applies to reliance and expectation damages, but there is generally less trouble proving those losses in reliance on the K, even if it is impossible to prove the amount of profit that would have been made.
3. Doubts are usually resolved in favor of the breaching party. comm. a

XXXIV. Reliance Measure of Damages
a. In order to “restore the status quo” – the position the aggrieved party would have been in if the K had not been entered into at all
b. Compensates the injured party for expenditures made in reliance on the K
c. May recover:
i. expenditures made in preparation for performance or in performance
ii. (-) any loss the breaching party can prove with reasonable certainty the injured party would have suffered had the K been performed (loss avoided by breach). R.2d 349
XXXV. Restitution
a. Compensates an injured party for any benefit conferred by the injured party onto the breaching party pursuant to the K. R.2d 373(1)
i. Returns the breaching party to the economic position that it would have occupied had no K been entered
ii. Injured party may invoke this section to avoid unjust enrichment of the breaching party. comm. a
b. The injured party has no right to restitution if he has performed all of his duties under the K, and no performance is required (other than payment of a definite sum) by the breaching party. (2)
XXXVI. Liquidated Damages
a. Liquidated damages specify an amount of money damages or a formula for derivinjg an amount of money damages
b. Are appropriate when:
i. damages for breach are not readily ascertainable; AND
ii. if the amount of damages is reasonable in light of the anticipated or actual loss caused by the breach. R.2d 356(1)
1. If not consistent with these requirements, the provision is a “penalty” and not enforceable
a. Rationale: May not punish the breaching party for breach, but are used to restore the aggrieved party to the economic position anticipated from performance of K
b. A term fixing an unreasonably large liquidated damage is a penalty, and unenforceable on grounds of public policy. R.2d 356(1)
c. In the UCC for sale of goods:
i. Damages may be liquidated in the K if:
1. the amount is reasonable in light of anticipated or actual harm caused by breach;
2. Proof of loss is difficult; AND
3. Determining an otherwise adequate remedy is inconvenient or not feasible. UCC §2-718(1)
d. Two common law approaches
i. Resnick v Uccello 
1. Liquidated damages are appropriate if:
a. Damages were not ascertainable at time of breach; AND
b. if the sum of damages is not grossly disproportionate to the amount reasonably expected as a result of the breach at time of K formation.
ii. Vanderbilt v Dinardo
1. Liquidated damages are appropriate if:

a. not grossly disproportionate to actual damages; AND

b. reasonable in relationship to anticipated damages at time of K formation.

XXXVII. Other Remedies Provided by K

a. Instead of liquidated damages, the parties may provide remedies in addition to or in lieu of damages. UCC §2-719
i. Can include limiting buyer’s remedies:

1. of return of the goods

2. of repayment of price

3. of repair and replacement of non-conforming goods or parts (1)(a)
ii. Resorting to such remedies is optional, unless the K expressly agrees said remedies are exclusive, in which case it is the sole available remedy (1)(b)
1. In such a case, if circumstances cause an exclusive or limited remedy to fail of its essential purpose, other remedy under the UCC can be had. (2)
b. Consequential damages may be limited or excluded in the K, unless limitation or exclusion is unconscionable

i. In the case of consumer goods, limitation of consequential damages for injury to the person is prima facie unconscionable; where the loss is commercial, it is not prima facie. UCC §2-719(3)
· Transaction in goods leads to application of UCC Article 2

· Possible breaches of warranty 

· Possible implied warranty of fitness for particular purpose because notified during negotiations that some monitors needed to be usable by voters with disabilities

· Breach of warranty of merchantability if secretary de-certifies voting system because of security flaws   

· No disclaimer of either warranty

· Possible breach of implied duty of good faith by refusal of seller to appear at de-certification hearing  

· Time for performance of duty of good faith not yet arrived; statement of seller might be anticipatory repudiation  

· Discuss use of demand for adequate assurance of performance

· Discussion of acceptance, rejection, cure, and revocation

· County has probably not yet accepted the goods. Although inspection complete, notification of problems given quickly thereafter and no use inconsistent with seller’s ownership.  Pending hearing probably extends reasonable time to reject until after Secretary’s decision.  

· Rejection because of breach of warranty would be rightful because of perfect tender rule and absence of exceptions.  Rejection might also be remedy for breach of duty of good faith (especially because it is inextricably related to possible breach of implied warranty of merchantability)

· Could reject only 10% of monitors if Secretary does not de-certify system or reject entire system if Secretary de-certifies system

· Discuss possibility of cure under 2-508(2), either curing the breach of implied warranty of merchantability (security flaws) or curing the breach of implied warranty of fitness (monitors not suitable for disabled) 

· Even if goods have been accepted, sufficient grounds for revocation of either 10% of monitors or entire system

· Upon effective and rightful rejection or rightful revocation, buyer entitled to return of $20 million plus additional $5 million to procure alternative voting system, which appears to be a reasonable substitute purchase.  

· If not procure alternative system, entitled to market price/contract price differential as damages plus $1-2 million incidental damages for setting up old voting system and maybe $100,000 for printing of instructions.  

· Secretary might not de-certify system.  Buyer might thus wait until Secretary’s decision.  If Secretary does not de-certify, then no breach of implied warranty of merchantability.  Buyer may then wish to accept the system and seek damages for breach of implied warranty of fitness if seller continues to refuse to provide 10% new monitors without charge. 

· Discuss measure of damages if buyer accepts system, including $50,000 consequential damages 

· If buyer waits and Secretary does de-certify, buyer probably entitled to incidental damages of $1-2 million for setting up new electronic voting system (even though avoidable had buyer purchased substitute system immediately) because waiting for Secretary’s decision reasonable. 

