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Contracts Class Notes


Agreement with Consideration

Elements:

Bargain

Consideration

Competent Parties

Bargain:

Restatement 2nd § 81
2. a)  bargained for “means that the promisor must manifest an intention to induce the performance or return promise and to be induced by it, and that the promise must manifest an intention to induce the making of the promise and to be induced by it.”

(5) Baehr v Penn-o-Tex Oil Corp.:
No bargain = no obligation; acceptance, consideration must be agreed upon by both parties  “Bargain .. means a negotiation resulting in the voluntary assumption of an obligation by one party upon the condition of an act or forbearance by the other.”

Consideration:

Restatement § 75:

1. Consideration for a promise is:

a. An act other than a promise

b. A forbearance

c. The creation, modification or destruction of a legal relation, or

d. A return promise

Bargained for and given in exchange for the promise.

2. Consideration may be given to the promisor or to some other person.  It may be given by the promise or by some other person.

(1) Hardesty v Smith: 

The patent case.  

When a party gets all the consideration he honestly contracted for the contract is upheld as valid.  A competent party is free to enter into any contract he wants and the parties can determine whatever consideration they want.  

Bargained for exchange of consideration up to competent parties

(2) Dougherty v Salt:

The aunt promised $$ to her nephew case in exchange for ‘value received’.  

A promise of consideration given as a benefit (gift) that has not been bargained for is not a contract.  Promise with no consideration and no bargain = gift & no obligation

Promise/gift != consideration

(3) Maughs v Porter:

The auction / car raffle case.  

A gift with a condition that confers a benefit to the promisor is an agreement that can be enforced.   

Benefit to promisor = consideration

Forbearance

Restatement 2nd § 74

1. Forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless

a. The claim or defense is in fact doubtful because of uncertainty as to the facts or the law or

b. The forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid.  


“the bargain is to be judged as it appeared to the parties at the time.”

(4) Hamer v Sidway:

Promise of $$ if nephew stopped smoking, drinkning, & gambling.

When there is no benefit to the promisor, but there is an obligation for a change in position aka detriment aka forbearance on the part of the promisee, that is valid consideration and the agreement can be enforced.

Forbearance = consideration

(6) Springstead v Nees:

The inheritance case.

If you don’t have a legal right to the thing you forbear, then there is no consideration and the contract is invalid.  “Forbearance to bring a suit, or to proceed with one already brought, or to press a claim in any other way, is not sufficient consideration if the forbearance is with knowledge that the claim is ill founded and void.”
If forbearing from a non-right = not forbearance = not consideration

(7) Dyer v National By-Products, Inc.:

The lost foot & worker’s compensation case.  

If you in good faith think you have a legal right that you can forbear, even though you don’t, the agreement may still be upheld.  “forbearance is sufficient if there is any reasonable ground for the claimant’s belief that it is just to try to enforce his claim.  He must be asserting his claim in good faith”
If forbearance of invalid claim in good faith = consideration

Mutuality
(8) De Los Santos v Great Western Sugar:

The sugar beet trucking case.

Without mutuality of obligation, an agreement cannot be enforced.  Mutuality required for mutual promise to be consideration  / enforceable   Illusory contracts, lacking mutuality of obligation, are unenforceable.  “An agreement which depends upon the wish, will, or pleasure of one of the parties is unenforceable.”
Illusory Promise ~ A purported promise that does not actually bind the party making it to a particular performance
No mutuality = no contract

(9) Wood v Lucy, Lady Duff-Gordon

The fashion endorsement case

An implied promise is enough of a limitation to the discretion to provide obligation and therefore mutuality and therefore is an enforceable agreement.  

Exclusive deal = mutuality (implied covenant of good faith dealing)  

UCC § 2-306 (2)

A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

(10) Weiner v. McGraw-Hill, Inc.:

The case of at-will employment and the termination for just cause 
When the lack of mutuality is part of the bargained for consideration = consideration which is an enforceable contract.   
(11) Mattei v Hopper:

The property deal requires satisfaction in acquiring leases

Satisfaction clauses, when carried out in good faith, limit discretion of the parties enough to provide mutuality.  

Other Notes:

· When mutuality is unclear but good faith exists in bilateral contracts = there is mutuality. 

· if there is nothing to enforce, there is probably no mutuality 
· Two types of satisfaction clauses:

· Where the condition calls for satisfaction as to the commercial value or quality, operative fitness, or mechanical utility, dissatisfaction cannot be claimed arbitrarily, unreasonably, or capriciously and the standard of a reasonable person is used in determining whether satisfaction has been received.  

· Involving fancy, taste, or judgment where the question is one of judgment, the promisor’s determination that he is not satisfied, when made in good faith, has been held to be a defense to an action on the contract.

· Preexisting Duty Doctrine:

· Neither the performance of duty, nor the promise to render a performance already required by duty is a sufficient consideration for a return promise.
· A party's offer of a performance already required under an existing contract is insufficient consideration for modification of the contract

Promissory Estoppel
Detrimental reliance by Promisee on promise of promisor without a bargained for exchange or benefit to Promisor.

Elements:

- Promise

- Reasonable for Promisor to expect promise will induce act or forbearance

- Act or forbearance is definite & substantial

- Promise must have induced act or forbearance

- Injustice avoided only by enforcement

Outside the traditional contract law (no AwC ie no offer or acceptance) an aggrieved promisee may be awarded reliance damages when 

(i) the promisor makes a promise to the promisee which has the foreseeable quality of inducing reliance by the promisee 

(ii) the promise has induced reasonable action or reliance by the promisee 

(iii) the promise is breached by the promisor and 

(iv) the promisee has changed their position to their detriment

(v) And as required to avoid injustice

Kirksey v Kirksey

The widow is offered a place to stay with her brother in law, but he kicks her out a bit later.
A promise given without return consideration is not an enforceable contract despite any inconvenience or hardship on the promisee’s part.
Ryerss v Trustees of Presbyterian Congregation of Blossburg

∏ promised funding if the town would build a church.

There are no grounds of defense against a promise so well proved, and which is so abundantly supported by a consideration both good and valuable.  Fundraising and construction is valid consideration.
Seavey v Drake

Oral promise for land barred by statute of frauds, it looks like a gift.

He was induced by the gift of land to enter into possession and make large expenditures in permanent improvement upon the land.  A gratuitous promise that is detrimentally relied on may be enforceable when permanent improvements are enough to be valid consideration.  
Equitable Estoppel:

1. conduct amounting to a representation or concealment of material facts

2. facts known to the party estopped at the time of conduct

3. the truth of these facts are unknown to the other party at the time of the conduct

4. the conduct done with the intention or expectation that it will be acted upon by the other party, or under circumstances where reliance is natural and probable

5. the conduct must be relied upon by the other party and the reliance leads to action  

6. there is a change in position for the worse when acting in this reliance

Ricketts v Scothorn

The granddaughter quit her job on the promise of her grandfather

“Having intentionally influenced the ∏to alter her position for the worse on the faith of the note being paid when due, it would be grossly inequitable to permit the maker, or his executor, to resist payment on the ground that the promise was given without consideration.”  

Siegel v Spear & Co

The chattel mortgage company offered free storage and when ∏ indicated no insurance, they said they’d take care of it.  The property was destroyed in a fire without insurance.  
“If a person makes a gratuitous promise, and then he enters upon the performance of it, he is held to a full execution of all he has undertaken.”  Where a person represents by word or act that he has done or will do something upon the performance of which he should realize that others will rely, he is liable for expected harm caused by the reliance of others and his failure of performance, if his representation was negligently or intentionally false, or if without excuse the fails to perform.”

Wheeler v White

In the promise of procurement of a loan, the ∏ demolished existing buildings in preparation for new construction.  The contract was to vague to be valid.  

He who leads another to do what he would not otherwise have done, shall not subject such person to loss or injury by disappointing the expectations upon which he acted.  The remedy will enable the injured party to be compensated for his foreseeable, definite and substantial reliance.

Hoffman v Red Owl Stores

The terms of the contract were incomplete (they kept changing).  

Does not require that the promise giving rise to the cause of action must be so comprehensive in scope as to meet the requirements of an offer that would ripen into a contract if accepted.  Does require:

1. promisor reasonably expects promise to induce action of a definite and substantial character by the promise. 

2. promise does induce such action

3. injustice avoided by enforcement of the promise

Elvin Associates v Franklin

Oral promises are promises that induce reliance too.

Local 1330, US steel workers v United States Steel Corp.

Limits on PE:

1. conditional or indefinite promise

2. prompt revocation with notice

3. promises were not made by those who could uphold them

4. conditions not actually met

5. attaching a termination date

Restatement 2nd § 90

1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person which does induce such action or forbearance in binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.

2. A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.  

Unjust Enrichment
A person who has been unjustly enriched at the expense of another is required to make restitution to the other.  

Bloomgarden v Coyer

Wants finders fee for introducing two business associates.

A contract will not be implied unless the recipient knows or has reasonable grounds to believe that the beneficial acts were performed in anticipation of remuneration.  

Implied in fact contract ~ containing all necessary elements of a binding agreement; it differs from other contracts only in that it has not been committed to writing or stated orally in express terms, but rather is inferred from the conduct of the parties in the milieu in which they dealt. 

1. that the services were carried out under such circumstances as to give the recipient reason to understand 

a. that they were performed for him and not for some other person, 

b. that they were not rendered gratuitously, but with expectation of compensation from the recipient; and

2. that the services were beneficial to the recipient, and
3. the implication must arise when services are rendered  

Quasi-Contract ~ is not a contract at all, but a duty thrust under certain conditions upon one party to requite another in order to avoid the former’s unjust enrichment.   May be recognized even when there was no intention of the parties to bind themselves contractually.    It would be unfair for the recipient to keep the benefit without having to pay for it; that the retention of the benefit without compensation is unjustified.  There is no unjust enrichment where:

1. the benefit was conferred gratuitously or officiously

2. the question of payment was left to the unfettered discretion of the recipient

3. the services were rendered simply in order to gain a business advantage

4. where ∏ did not contemplate a personal fee or ∆ could have reasonably supposed that he had

5. the expectation was un-communicated and the defendant had no cause to believe that such was the fact

Sparks v Gustafson
Management of a building (G) for an old friend who then dies changes the nature of the obligation between different parties.  

UE exists where the ∆ has received a benefit from the ∏ and it would be inequitable for ∆ to retain the benefit without compensating ∏ for its value.  Conferring a benefit includes giving some interest in money, land or possession, performs services beneficial to or at the request of the other, satisfies a debt of the other, or in any way adds to the other’s advantage.  

The relationship defense: The closeness of the relationship and services that one would ordinarily or reasonably expect to receive from someone in a relationship of that nature as a gratuity may be considered.  Includes a sense of family responsibility.
The Choice Principle ~ one who confers a benefit upon another without affording that other the opportunity to reject the benefit, has no equitable claim for relief against the recipient of the benefit in the absence of the benefited party.  
The Gift principle ~ one who has conferred a benefit upon another with an intention to make a gift, has no equitable claim for relief against the recipient of the benefit in absence of fraud, mistake, duress or undue influence.

Gay v Mooney

Uncle moved in with the understanding that he would give a home to the grandkids (& died before it could happen)  of course land deal barred by statute of frauds, but quantum meruit is ok.  Since it was clearly not a gift, the value of the service is owed.  
Kearns v Andree

The man who agreed to purchase a home if certain changes were made, then backed out.  
An invalid contract may be used as evidence of intent of compensation.  For UE the benefit must be conferred to the ∆.  If the services have been performed at the request of him for whom they were done, and in the expectation that compensation would be made for them, to his knowledge, and with his acquiescence, reasonable compensation should be made.  In good faith and believing a contract existed, the ∏ performed the services at the request of the other party in the expectation, known to the other, that he would be compensated, UE.  
Acceptance is not required (exception) if the benefit was clearly done for him and holds no value for others.

Anderco Inc v Buildex Design Inc

There was no mutuality of assent and therefore no contract, both parties had substantially performed.  When it is impossible to tell who received the benefit, then no UE.
Posner v Seder

The ∏ was to work for a year and get paid $17 / week.  The ∆s fired him anyway.  He is due the reasonable value of all his services – what he’s already been paid.  Reasonable value is not necessarily the contract rate, but it could be.  

Kelley v Hance

In a contract to construct a sidewalk, the ∏ breached by only removing a small portion of dirt and never completing the project.  

∆ was justified in canceling the contract because of the failure to perform but the ∏ was entitled to recover the reasonable value of the benefits accrued to the ∆ from the work done by the ∏. 

Substantial Performance Theory ~ permits recovery where a contractor has deviated slightly from the terms of the contract, not willfully, but in good faith, and there has been a substantial performance of the contract of which the other party has received the benefit.  

Where there has not been substantial performance, but the breach was merely negligent and not willful, the contractor may recover the value of his work.  

Acceptance Defense ~ The ∆ may make himself liable by his voluntary acceptance of the benefits under circumstances sufficient to raise an implied promise notwithstanding the nonperformance.  Where one retains goods a promise to pay for them is ordinarily implied where he has the option to pay for them or return them.  

Land Exception ~When the benefit (to land) cannot be returned and acceptance cannot be implied, except where actual acceptance of the work prior to abandonment, inaction will not be treated as an acceptance.

Britton v Turner

Work contract for one year, employee leaves prematurely.  Voluntary / willful abandonment.

Hired labor shall be entitled to compensation for the reasonable value of the service actually performed.  “Binds the employer to pay the value of the service he actually receives, and the laborer to answer in damages where he does not complete the entire contract.”

Generally, a defaulting purchaser cannot recover any money paid by him under the contract to the vendor even though, as a result of the purchaser’s breach, the vendor has abandoned all idea of further performance.   

Watts v Watts 

Cohabitating couple not actually married

Unmarried cohabitants may raise claims based upon UE following the termination of their relationship where one of the parties attempts to retain an unreasonable amount of the property acquired through the efforts of both.
Unjust Enrichment occurs when

1. A benefit conferred on the ∆ by the ∏

2. Appreciation or knowledge by the ∆ of the benefit

3. Acceptance or retention of the benefit by the ∆ 

4. Under circumstances making it inequitable for the ∆ to retain the benefit

ELEMENTS 


Knowledge of Recipient that they are the Intended Beneficiary.


Expectation of Compensation by Provider


Services Directly Benefit Recipient


Knowledge occurs At Time Of Service

Definitions

· Unjust Enrichment ~ the name of a legally recognized general theory of obligation, a person who has been unjustly enriched at the claimants expense incurs a duty to satisfy the claim asserted to the extent of the enrichment.  

· Restitution ~ any remedy that redresses UE.  

· Quasi-Contract ~ reference to the UE theory of obligation

· Contract Implied In Law ~ obligation arising under the theory of UE

· Contract Implied In Fact ~ AwC 
· Quantum Meruit ~ to obtain payment for services rendered, may be based on i) express contract (AwC) ii) implied in fact contract (AwC) iii) obligation from UE
Moral Obligation

Mills v Wyman 

∆s grown son took ill and was nursed by ∏

Moral Obligation is a sufficient consideration for an express promise, but is to be limited in its application to cases where at some time or other a good or valuable consideration has existed.  

Webb v McGowin

The ∏ almost dropped a brick on the ∆ but turned at the last moment sustaining significant and permanent damage to himself.  

Where the promise cares for, improves, and preserves the property of the promisor, though done without his request, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service, because of the material benefit received.  
Harrington v Taylor

The axe to the hand case (on her own property).  After paying a small sum, but not the full worth of the damages, no more is required.  

The person who makes the promise should set the scope of the compensation when they make a promise to compensate for an unasked for benefit that was thrust upon him.  

Distinguished by the promisor’s right to limit compensation.  

Edson v Poppe

A well was drilled on the ∆s land which increased its value and he then promised to pay for.

Generally, past services are not a sufficient consideration for a promise made subsequently, but moral obligation may be determined to support a promise.  

Restatement 2nd § 86

1. A promise made in recognition of a benefit previously received by the promisor from the promise is binding to the extent necessary to prevent injustice.

2. A promise is not binding under subsection (1) 

a. If the promise conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b. To the extent that its value is disproportionate to the benefit

Theory Comparisons:


P.E. - promise upon which Promisee reasonably and detrimentally relies.


U.E. - promise where Promisee detrimentally relies to Promisor’s benefit.


M.O. - unrequested and unbargained for benefit which elicits subsequent promise from Promisor .


gift, no consideration offered or received for promised benefit


m.o.  no prior consideration offered for unasked for benefit, subsequent promise = consideration* 


AwC Parties exchange consideration such that each receives bargained for benefit

P.E.: Promisee’s detriment doesn’t benefit Promissor; remedy to avoid injustice


U.E.: Promisee’s detriment does benefit Promisor; remedy by returning detriment

Obligation from Tort

Mauldin v Sheffer

Duties arising under professional services contracted for, that suffice to create a duty under the rule of tort, may be brought as a tort claim.   The violation of any specific duty, accompanied with damage, gives a right of action.  Profession standards are legally recognized duties.  
Hargrave v Oki Nursery, Inc.

Fraud is a violation of a legal duty prescribed in the contract, that can be brought under tort.  

Warranties

Implied

· Of Fitness For A Particular Purpose
1. The purchaser intends to use the goods for a particular purpose

2. The seller has reason to know of the particular purpose

3. The buyer relies on the seller’s skill or judgment to select or furnish goods suitable for the particular purpose

4. The seller has reason to know the buyer is relying on their skill and judgment

Defenses

· no reliance

· have their own knowledge or experts

· seller has no reason to know of buyer’s reliance

· Of Merchantability

1. The seller is a merchant with respect to goods of that kind  

2. The goods are fit for the ordinary purposes for which such goods are used

Defenses

· examination of the goods, sample, or model or refusal to examine with regard to defects which an examination ought to have revealed (defects are discoverable by examination)

· seller is not a merchant

· standard of local custom

Express


Created by 

1. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain.

2. Any description of the goods which is made part of the basis of the bargain.  

· Reliance as a basis of the bargain needs to be disproved rather than proved

Defenses

1. Inspection before purchase

a. Not when the defect was not discovered and waived.

2. Inspection by experts does not waive when the defect was not discoverable

3. Actual Knowledge contrary to warranty

4. Not by statements of value, opinion or commendation.  But courts favor the consumer.  

a. Opinions are often indicated by i) lack of specificity ii) statement is made in an equivocal manner or iii) reveals the goods are experimental

UCC 

§ 2-313. Express Warranties by Affirmation, Promise, Description, Sample.

(1) Express warranties by the seller are created as follows: 

· (a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise. 

· (b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description. 

· (c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model. 

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as ‘warrant’ or ‘guarantee’ or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.  

§ 2-315. Implied Warranty: Fitness for Particular Purpose.

Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose. 

§ 2-314. Implied Warranty: Merchantability; Usage of Trade.

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale. 

(2) Goods to be merchantable must be at least such as 

· (a) pass without objection in the trade under the contract description; and 

· (b) in the case of fungible goods, are of fair average quality within the description; and 

· (c) are fit for the ordinary purposes for which such goods are used; and 

· (d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and 

· (e) are adequately contained, packaged, and labeled as the agreement may require; and 

· (f) conform to the promise or affirmations of fact made on the container or label if any. 

Keith v Buchanan

Express warranty presumed as a basis of the bargain, where defect is not discoverable, inspection does not waive warranty.  Implied warranty for a particular purpose waived due to lack of reliance because he relied on his own experts.  
Webster v Blue Ship Tea Room

Is a fish bone found in clam chowder a breach of an implied warranty of merchantability?  Fish bones cannot be considered a foreign substance in a hearty and old fashioned bowl of clam chowder, as any native New Englander should know.  
Statute of Frauds

Hawaii Revised Statutes § 656-1

Certain contracts, when actionable.  No action shall be brought and maintained in any of the following cases:

1. To charge a personal representative, upon any special promise to answer for damages out of the personal representative’s estate

2. To charge any person upon any special promise to answer for the debt, default, or misdoings of another

3. To charge any person, upon agreement made in consideration of  marriage

4. Upon any contract for the sale of lands, tenements, or hereditaments, or of any interest in or concerning them

5. Upon any agreement that is not to be performed within one year from the making thereof

6. To charge any person upon any agreement authorizing or employing an agent or broker to purchase or sell real estate for compensation or commission

7. To charge the estate of any deceased person upon any agreement which by its terms is not to be performed during the lifetime of the promisor.

Unless the promise, contract, or agreement upon which the action is brought, or some memorandum or note thereof, is in writing, and is signed by the party to be charged therewith, or by some person thereunto by the party in writing lawfully authorized.  

1. Does the SoF apply?

2. Is there some written agreement?

3. Is there an exception?

Howard M Schoor Associates Inc, v Holmdel Heights Construction Co

An oral promise of a surety (liability for payment of another’s debts) is unenforceable under SoF. 
Leading Object Rule (Exception) ~  When the leading object of the promisor is to subserve some interest or purpose of his own, notwithstanding the effect is to pay or discharge the debt of another, his promise is not within the statute.  

Tests for leading object rule: 

1) original collateral promise – where the leading object or main purpose of the promisor is to become surety for another’s debt, the promise is a collateral one and within the statute.  Where the principal purpose is to subserve or promote some interest personal to the promisor, then the promise will be deemed an original one and not controlled by the statute.  

2) Credit test – to whom was credit given?

Jonesboro Investment Corp v Cherry

Writing sufficient to satisfy SoF must sufficiently show the terms and conditions of the sale and the time of payment.  

Contracts must 

a. reasonably identify the subject matter of the K

b. sufficiently indicate that a K has been made between the parties

c. states with reasonable certainty the essential terms of the unperformed promises in the contract.  

McIntosh v Murphy

A contract for one year employment to begin in a couple days cannot be completed within a year (a year and a couple days maybe).  The court uses equitable estoppel rather than SoF to justly resolve this case, but then he would only get damages to compensate his change in position rather than a year’s salary.  

Past Performance / Equitable Estoppel Exception ~ When there has been substantial reliance by the party seeking enforcement

Other Exceptions:

UCC § 2-201

1. sale of goods for $500 or more is not enforceable without writing

2. 10 days to object in writing

3. unless the goods are manufactured for the buyer only and no one else or payment has been sent and received and accepted.  

Partial Performance

Remedies

Policies: 

(1) prevention of unjust enrichment, the gain of the defaulting party at the expense of the promise

(2) to repair reliance damages, to put promise in as good a position as he was in before the promise

(3) to encourage upholding contracts through the expectation interest, puts promisee in the same position as he would have been had the K been fulfilled.
Expectancy Damages

Four possible impacts of a breach of AwC

· deprive party of value of performance (LoV ~ loss of value of performance)

· cause other loss [incidental or consequential] (OL)

· preclude further cost of performance (CA ~ cost avoided)

· create chance to reallocate resources (LA ~ loss avoided)

D = LoV + OL – [LA+CA]
Cost of completion vs. diminished market value

Groves v John Wunder Co.  

Lease of land for a term of years with the provision that the land be left level at the end of the term.  It would cost more to fix than the decrease in value that resulted.

Can an aggrieved party receive not the difference in value but the reasonable cost of doing the work called for in the contract?  Where the contractor willfully and fraudulently varies from the terms of a construction contract, he cannot sue thereon and have the benefit of the equitable doctrine of substantial performance.  

Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding as a cost that would be imprudent and unreasonable.  The law does not require damages to be measured by a method requiring such economic waste.  Preserve K by getting what you bargained for, but try to avoid windfall.  

Peevyhouse v Garland Coal & Mining Co
Lease to a mining company with a restoration clause that was violated but substantially performed.  

Damages must be reasonable and no greater than what would have been achieved if K had been faithfully performed.  


Where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of the non-performance.  

Rock Island Improvement Company v Helmerich & Payne, Inc.
Another mining and reclamation clause case where the land was not returned to the promised condition.  

In Peevyhouse, the proper measure of damage is the reasonable cost of reclamation unless the reclamation requirement is incidental to contract’s main purpose & the reclamation cost is grossly disproportionate to diminution of value.  The Open Cut Reclamation Act changes the court’s perspective, the cost of performance is the proper damage award and a negotiated agreement for land reclamation is upheld regardless of disparity.

Radford v DeFroberville
Sold a plot of land with the condition that the buyer build a wall separating the property, the wall or lack thereof did not change the value of the land, but he was able to se for the costs of building the wall anyway.

Get what you contracted for as long as you in good faith do not intend to receive a windfall.
Thorne v White

Contract for a roof was incomplete.  The new replacement contract was a lot more, the buyer could sue the contractor for the value of the original contract that was partially completed, but the new contract was substantially different and the services were worth more.  
A party damaged by a breach may only recover for losses which are the natural consequence and proximate result of that breach.  Damages are awarded for the purpose of compensation and the injured party should not be placed in a better position than he would have been in had no breach occurred.  

Morello v JH Hogan, Inc.

KP = 44,000

Pre breach performance = 9,411.87

Additional Completion = 54,356.36

D = 54,356 + 9412 – (44,000 + 9412) = 10,356
Anticipated Profits as an Expectancy Damage

Freund v Washington Square Press
Contract to publish a book falls through.  
Re anticipated royalties.  Damages are not measured by what the defaulting party saved but by the natural and probable consequences of the breach to the plaintiff.  Here, it was not ascertained with adequate certainty and, as a consequence, plaintiff may recover nominal damages only.

Warner v McLay


∏ has a right to recover such sum in damages as he would have realized in profits if the contract had been fully performed in addition to expenditures for work and labor towards completing the contract. 
Duty to Mitigate

Handicapped Children’s Education Board of Sheboygan County v Lukaszewski
∆ was offered a better job, so she quit notwithstanding the K agreement, her replacement had more experience and required a higher salary.

A health danger will not excuse nonperformance of a contractual obligation when the danger is caused by the nonperforming party, nor if it was foreseeable at the time of contracting 


The breach forced the board to hire a more expensive replacement, therefore they lost the benefit of their bargain, the benefit was imposed upon it.  Mitigation requires finding the equivalent at the lowest possible cost.  

Cooper v Clute

∆ sold for a higher than market (and K) price.  K price = market price.

The measure of damages is the difference between the  contract price and the actual or market value of the property at the time and place of the breach.  If the market value is the same as the contract price, only nominal damages can awarded.  
RESTATEMENT 2nd

•  The loss in value to the injured party, of the breaching party’s performance must be estimated in order to identify the sum which fairly represents the expectation interest.

•  This requires that court ascertain the value of the performance to the injured party.

SALE OF GOODS UNDER THE UCC

•  The U.C.C. defines goods as "all things . . . which are movable at the time of identification to the contract for sale.“  UCC § 2-105(1).

•  "The definition of goods is based on the concept of moveability[.]   It is not intended to deal with things which are not fairly identifiable as moveables before the contract is performed." UCC § 2-105.

•  Additionally, the U.C.C. defines a "sale" as "the passing of title from the seller to the buyer for a price." UCC § 2-106(1). 

•  Where a sale of goods additionally requires the seller to perform services, the contract may be classified as "mixed" and the law requires courts to apply a "predominant purpose" test to determine whether the U.C.C. governs the contract.  

•  The central query of the test is “whether the purpose of the agreement is the rendition of service, with goods incidentally involved (e.g., contract with artist for painting) or is a transaction of sale, with labor incidentally involved (e.g., installation of a water heater in a bathroom).”

•  If the primary purpose is the sale of goods, the UCC applies.

KP = Contract Price

MP = Market Price

ID = Incidental Damages

CD = Consequential Damages

ES = Expenses Saved

CP = Cover Price
§ 2-706. Seller's Resale Including Contract for Resale.

(1) Under the conditions stated in Section 2-703 on seller's remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or private sale including sale by way of one or more contracts to sell or of identification to an existing contract of the seller. Sale may be as a unit or in parcels and at any time and place and on any terms but every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable. The resale must be reasonably identified as referring to the broken contract, but it is not necessary that the goods be in existence or that any or all of them have been identified to the contract before the breach.

D = (KP – RP) + (ID) – ES

§ 2-708. Seller's Damages for Non-acceptance or Repudiation.

(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.

(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

D = (KP – MP) + (ID) – ES

§ 2-712. "Cover"; Buyer's Procurement of Substitute Goods.

(1) After a breach within the preceding section the buyer may "cover" by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller. 

(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller's breach.  

(3) Failure of the buyer to effect cover within this section does not bar him from any other remedy.

D = (CP – KP) + (ID + CD) – ES

Where CP = Cover Price 

§ 2-713. Buyer's Damages for Non-delivery or Repudiation.
(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), the measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's breach.
(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.

D = [(MP – KP) + (ID + CD)] – ES

§ 2-714. Buyer's Damages for Breach in Regard to Accepted Goods.

(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential damages under the next section may also be recovered.

D = (VGW – VGA)

Where VGW = Value of Goods as warranted and VGA = Value of Goods Accepted
VGW could be either market price or contract price.

§ 2-718. Liquidation or Limitation of Damages; Deposits.

(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of goods because of the buyer's breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

    * (a) the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1), or

    * (b) in the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller. 

(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

    * (a) a right to recover damages under the provisions of this Article other than subsection (1), and

    * (b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract. 

(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer's breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).

Neri v Retail Marine Corp
A boat dealer seeks incidental and profit damages from the repudiation of a sale of a new boat to the ∆.
A retail seller could have had two sales rather than one, so the breaching buyer owes the loss of profits for the sale and any incidental damages.

General Damages are losses from an breach that arise naturally or ordinarily

Special (Consequential) Damages are not typical, they include losses that are special to the circumstances of the injured party that go beyond losses that naturally ordinarily arise from such a breach.

Other Losses, Incidental and Consequential

Hadley v Baxendale

The carrier had a delay in delivering the parts which caused extra days of the mill being out of production.  
Is the carrier held liable for damages including lost profits when there was an unnecessary delay in delivery.  There are special circumstances in the needed rush of delivery that the carrier was unaware of.  The loss of profits here cannot reasonably be considered such a consequence of the breach of contract as could have been fairly and reasonably contemplated by both the parties when they made the contract.  

Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect to such breach of contract should be such as may fairly and reasonably be considered either arising naturally, ie according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it.  … [W]ould be the amount of injury which would ordinarily follow from a breach of contract under these special circumstances so known and communicated.  Had the special circumstances been known, the parties might have specially provided for the breach of contract by special terms as to the damages in that case.  

Armstrong v Bangor Mill Supply Co.

The contractor inadequately repaired the crankshaft causing more than expected delays in production.  

∆s contract to repair the crankshaft implies an undertaking on its part to perform the work in a reasonably skillful and workmanlike manner.  Losses and expenses incidental to the crankshaft repairs are awarded, including loss of earnings.  

§ 2-715. Buyer's Incidental and Consequential Damages.

(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

(2) Consequential damages resulting from the seller's breach include

    (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

    (b) injury to person or property proximately resulting from any breach of warranty.

Restatement 

§ 351 UNFORESEEABILITY AND RELATED LIMITATIONS ON DAMAGES

(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made. 

(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach: 


(a) in the ordinary course of events, or 


(b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know. 

(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

Clark v Marsiglia
The ∆ asked the ∏ to stop the repair work on some paintings but he continued anyway.  

By requiring the ∏ stop work upon the paintings, violated his contract, and thereby incurred a liability to pay such damages as the ∏ should sustain.  Such damages would include a recompense for the labor done and materials used, and such further sum in damages as might, upon legal principles, be assessed for the breach.  But the ∏ had no right, by obstinately persisting in the work, to make the penalty upon the ∆ greater than it would otherwise have been.  


The just claims of the party employed are satisfied when he is fully recompensed for his part performance and indemnified for his loss in respect to the part left unexecuted; and to persist in accumulating a larger demand is not consistent with good faith towards the employer.  

Schiavi Mobile Homes, Inc v Gironda
∆ were to purchase a mobile home but after a while it appeared they would not be able to, when contacted, ∆s father offered to purchase it so they would not lose the deposit, ∏s agent said that would not be necessary.  


When a contract is breached, the nonbreaching party has an affirmative duty to take reasonable steps to mitigate his damages.  When there is a party willing to buy the home, it is reasonable to sell it to them.  Failure to do so bars recovery of any interest expense or reduced earnings from that time forward.  

Parker v Twentieth Century Fox Film Corp. 

Shirley MacLaine had a role in “Bloomer Girl” that fell through.  She was offered a role in “Big Country” that was a different type of film and had a few different contract clauses.  She turned down Big Country.


For a wrongful discharge, the employee is entitled to the amount of salary agreed upon for the period of service less the amount of which the employer affirmatively proves the employee has earned or with reasonable effort may have earned from other employment.  The employer must show that the other employment is comparable, or substantially similar to that of which the employee has been deprived.  The employee’s rejection of or failure to seek other available employment of a different or inferior kind may not be resorted to in order to mitigate damages.

Olds v Mapes-Reeves Construction Co.

The contractor (∆) breached with the subcontractors (∏).  The ∏ contracted with the owner to finish the work plus extra and made a better profit than if the contract had been completed.  


Were the profits from the new contract with the landowner a direct result of ∆s breach?  No, therefore the profits should not be subtracted from the damages the ∏ was otherwise entitled to from the breach.  A party injured by breach of a personal services contract prior to contract completion must deduct whatever value the party can receive for his/her services during the unexpired term of the contract.   One deprived of his contract is under no obligation to enter into contracts to make profits for the breaching party.  One who mitigates for more, does not owe more than the balance of the contract.  
Consequential Damages ~ Speculative Profits & The New Business Rule

Evergreen Amusement Corp v Milstead

The parking lot to the new movie theatre was not completed on time, this resulted in delays in opening.  The ∏ seeks lost profits from the extended closure.

Loss of profit is a definite element of damages in an action for breach of contract or in an action for harming an established business which has been operating for a sufficient length of time to afford a basis of estimation with some degree of certainty as to the probable loss of profits.  Loss of profits from a business which has not gone into operation may not be recovered because they are merely speculative and incapable of being ascertained with the requisite degree of certainty.  (New Business Rule)
The new business rule has become disfavored because it is grossly unfair and it encourages breach.  Many courts instead require:

-  a reasonably certain factual basis for computation of probable losses; or

-  a rational basis upon which to calculate award.

Lakota Girl Scot Council, Inc v Havey Fund-Raising Management, Inc

The girl scouts were organizing a new campaign which was expected to bring in a goal of $345,000.  Due to account mishandling, they raised only $88,842, they paid $24,000 to Havey and had other expenses of $10,000.  


Lost profits are recoverable provided that (1) there is proof that some loss occurred (2) the loss flowed directly from the agreement breached and was foreseeable, and (3) there is proof of a rational basis from which the amount can be inferred or approximated.  

TEST: 

-  proof that some loss occurred; 

-  loss flows directly from breached agreement and is foreseeable; 

-  proof of a rational basis for calculating profits

Other Loss [consequential damages] 

-  must arise naturally from the breach; 

-  must be foreseeable [or should have been foreseeable] as a probable outcome of a breach by the breaching party at the time of contract...not at the time of breach

Other Loss ~ Mental Suffering

Chrum v Charles Heating and Cooling, Inc. 

The ∏ purchased a stove from the ∆ who then installed it.  It caused a fire that destroyed the home.  


Generally, where an action is for a breach of a commercial contract, damages for mental distress are not recoverable.  The (Stewart) exception states that where the contract breached is a personal agreement involving matters of “mental concern and solitude” damages for emotional suffering are recoverable (ie injury suffered is to the person).  Where deep personal human relations are involved then yes.  Where property loss is involved then generally no.  Another exception for tortuous claims.

Where a definite and objective physical injury is produced as a result of emotional distress proximately caused by defendant’s negligent conduct, the plaintiff in a properly pleaded and proved action may recover in damages for such physical consequences to himself notwithstanding the absence of any physical impact upon plaintiff at the time of the mental shock. 

Punitive Damages

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.
Exceptions: where the breach constitutes an independent, willful tort in addition to being a breach of contract, breach of a contract to marry, failure of a public service company enjoying monopoly or quasi monopoly power to discharge its obligations to the public, breach of a fiduciary duty, breach of a contract accompanied by fraudulent conduct, bad faith refusal of an insurer to settle an insurance claim for which it is liable, etc.
Other Qualifications and Limits:

1) Denial of lost expectancy recovery in medical contexts

i. Doctors can seldom in good faith promise specific results

2) Denial of recovery for loss of reputation or goodwill

i. Goodwill is the reputation that businesses have built over the course time that is reflected by the return of customers

ii. The party claiming damages for loss of goodwill must “provide the trier of fact with a reasonable basis from which to calculate damages

3) Denial of lost expectancy to attorneys

i. Wrongful discharge, loss of profits

4) Denial of attorney’s fees and interest
i. Taxing the losing party for attorney’s fees would discourage the poor from litigating possibly meritorious claims.

ii. Generally enforce a specific contract clause providing for recovery of attorney’s fees to the extent the fees are reasonable

iii. Sometimes recover attorney’s fees as reliance damages

Reliance Costs as an Alternative for AwC
Nurse v Barns

10 lease for property, damages awarded of 500 for the loss of stock laid in for they are not bound to give only the lease value but also all the special damages.

Chicago Coliseum Club v Dempsey

∏ organized a boxing match that ∆ agreed to, on the condition that he wouldn’t fight anyone else until the night.  When contacted by the ∏, ∆ denied any intent to compete.

Seek damages on four different claims:
1) Loss of profits ~ Compensation for damages for a breach of contract must be established by evidence from which a court or jury are able to ascertain the extent of such damages by the usual rules of evidence and to a reasonable degree of certainty.  

2) Expenses incurred prior to signing contract ~ in an action for breach of contract a party can recover only damages which naturally flow from and are the result of the act complained of.
3) Expenses incurred in trying to restrain ∆ from breaching ~ the ∏ having been informed that the ∆ intended to proceed no further under his agreement took such steps at its own financial risk.

4) Expenses incurred after K signing but before breach ~ If these expenses were in furtherance of the general scheme, and reasonable they are recoverable.  

Anglia Television Ltd v Reed

∏ can claim also the expenditures incurred before the contract, provided that it was such as would reasonably be in the contemplation of the parties as likely to be wasted if the contract was broken.

L.Albert & Son v Armstrong Rubber Co. 

∏ agreed to sell ∆ four machines to recondition old rubber, he breached by delivering late.  ∆ spent $3000 building the foundation for the machines.  


Normally a promisee’s damages for breach of contract are the value of the promised performance, less his outlay, which includes not only what  he must pay to the promisor, but any expenses necessary to prepare for the performance.  


The promise may recover his outlay in preparation for the performance subject to the privilege of the promisor to reduce it by as much as he can show that the promise would have lost if the contract had been performed.  We will not knowingly put the ∏ in a better position than he would have been in had the contract been fully performed.  

Essential Reliance ~ the performance of the agreed exchange, preparations to perform and the losses involved in entering the contract itself, as for instance, in foregoing the opportunity to enter other profitable contracts.   
Essential Reliance 

- The price of whatever benefits the contract may involve for plaintiff.  (What plaintiff must pay to acquire benefits of the contract.)

- Performance of the agreed exchange, preparations to perform, loses involved in entering the contract (forbearance from other business)…i.e. cost of performance

- Recovery of Essential Reliance is limited to the contract price to avoid shifting plaintiff’s contractual losses to the breaching defendant.

- The contract price is the “objective measure” (easily ascertained and defined measure) of plaintiff’s expectancy interest.

Incidental Reliance ~ followed naturally and foreseeably from the contract.  

Incidental Reliance 

- Flows naturally and foreseeably from the contract…i.e. consequential damages

- Does not include acts necessary to the perfection of plaintiff’s rights under the contract.

- Incidental Reliance (which flows naturally and foreseeably from the contract) is not a cost of performance.

- So recovery of Incidental Reliance does not result in a shift of plaintiff’s contractual losses to the defendant even when the reliance is greater than the contract price.

- However, plaintiff might have suffered a loss on the dependent venture in excess of the reliance interest sought even if defendant had fully performed.

- To avoid unfairly shifting this expectancy burden to defendant, plaintiff’s recovery is limited by the “subjective” measure of expectancy…the profit or loss reasonably established from the dependent venture.

- But defendant has the burden of proving that the venture would have suffered a loss.

Autotrol Corp. v Continental Water Systems Corp.

Contract to develop and manufacture new technology with some terms to be negotiated later.  When they could not agree to the terms, this suit arose. ∏ claims certain allegedly fixed costs (engineers salary) could have been reallocated if not for the failed contract.  There was no fixed contract price but a split of the profits from the venture.  

If the victim of a breach is a growing firm, this implies that alternative uses for the company’s workforce.  If the firm is declining, it might well have to pay overhead costs out of its own pockets and would not have recovered that expense.  It is enough that a reasonable jury could conclude that ∏ probably would have recouped its overhead expenses on other projects.  


A declining firm may be able to slash its overhead costs, and if it did not do so because they were necessary for performance of the contract than those expenses are recoverable. 

The implicit theory of damage awards is that in a joint venture, ∏ would have had zero profits in the venture but would have covered expenses.  


∏ holds the burden of proving with a reasonable probability that it would have covered its overhead costs by means of another contract.  

Fixed Costs ~ Are the same whether or not the firm does anything.  Is improper for damage claims because the breach could not have caused the expense to be incurred.

Variable Costs ~ are caused by fluctuations in the firm’s activity.  Had it not been for the contract, those expenses would not have been incurred.  They are recoverable as damages because the breach deprived the party of the opportunity to recover them.  
Liquidated Damages

HJ McGrath Co v Wisner

There was a contract to deliver all the seasons tomatoes to ∏ for a fixed cost.  When that price was lower than market, ∆delivered tomatoes, then when market price went up, ∆ sold product on market rather than as contracted.  ∆ had included a liquidated damage clause of $300 in the contract.  


An agreement made in advance of breach, fixing the damages therefore, is not enforceable as a contract and does not affect the damages recoverable for the breach unless (a) the amount so fixed is a reasonable forecast of just compensation for the harm that is caused by the breach and (b) the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.  The clause in this case is a penalty for breach and therefore void.  

UCC § 2-718

(1) … only at an amount which is reasonable in the light of the anticipated of actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy … 

Truck Rent-a-Center, Inc v Puritan Farms 2nd, Inc.

7 year lease on 25 milk trucks with a provision to buy at any time after one year.  ∆ claimed ∏ breached (in bad faith) and tried to get out of the contract.  


Liquidated Damages constitute the compensation which, the parties have agreed, should be paid in order to satisfy any loss or injury flowing from a breach of their contract.  They are valid when it would be difficult, if not actually impossible, to calculate the amount of actual damage.  


A contractual provision fixing damages in the event of the breach will be sustained if the amount liquidated bears a reasonable proportion to the probable loss and the amount of actual loss is incapable or difficult of precise estimation.  


The agreement should be interpreted as of the date of the its making and not as of the date of the breach.  

Policy: public policy is firmly set against the imposition of penalties or forfeitures.  A clause which provides for an amount plainly disproportionate to real damage is not intended to provide fair compensation but to secure performance by compulsion.  

Better Food Markets v American Dist. Telegraph Co

∆ installed a security system, the contract contained a LD clause limited each breach to $50.  The security firm was negligently slow in responding to an alarm that caused $35,930 in damage and loss.  

In determining this question the court should place itself in the position of the parties at the time the contract was made and should consider the nature of the breaches that might occur and any consequences that were reasonably foreseeable.  


In this case, at the time of contracting, it was extremely difficult to predict the nature and extent of loss, there were too many possibilities, that may not be connected to the ∆ breach.

Promissory Estoppel Remedies 
Restatement § 90

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promise or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.  

Goodman v Dicker

∏ applied for a franchise and with the understanding that it would be granted, he incurred expenses in preparation.  


The measure of damages is the loss sustained by expenditures made in reliance upon the assurance of a dealer franchise.  

D&G Stout, Inc v Bacardi Imports Inc.

∏ was in danger of going out of business and were in negotiations for a new contract.  ∆ gave an understanding that they would remain in business with ∏.  In reliance, ∏ turned down a deal thinking they had a strong bargaining position, but when ∆ cancelled the (at will) contract, ∏ was forced to take an even lower contract deal.  ∏ seeks recovery for the loss sustained in this forbearance.

Walters v Marathon Oil Co

∏ purchased a gas station and had set up a contract that all parties agreed to but before it was signed, the ∆ cancelled and ∏ was incapable of obtaining a mitigating contract.  ∏ asks for lost profits.


It is apparent that appellees suffered a loss of profits as a direct result of their reliance upon the promise made by appellant, and the amount of the profits was ascertained with reasonable certainty.  Appellees took reasonable steps to mitigate their damages and an award of damages based upon lost profits was appropriate in order to do complete justice.

Grouse v Group Health Plan

∏ was verbally offered a job then denied.  In reliance he turned down another offer, quit his job, and could not find replacement work for a long period of time.

Even though the employment would have been at will, the employee had a right to assume he would be given a good faith opportunity to perform his duties to the satisfaction of respondent once he was on the job.  The measure of damages is not what he would have earned from respondent as what he lost in quitting the job he held and in declining at least on other offer of employment elsewhere.

Restitution Damages
Restatement § 371


2 Measures of Restitution Interest


-  Reasonable value to the other party of what was received based on cost of obtaining it from a person in claimant’s position.


-  Extent of increase in value of other party’s property or interest.

US for use of Susi Contracting Co v Zara Contracting Co

There was a contract for excavation that turned out to be much more work than originally anticipated.  When the contractor refused to pay the subcontractor more money for the extra work, they had to walk away and the contractor utilized their equipment to complete the job.  


The promisee upon breach has the option to forego any suit on the contract and claim only the reasonable value of his performance.  The contract price may be a measure of the cost of performance but does not constrain it.  

City of Philadelphia v Tripple

