Constitutional Law II

Outline

I. Structure of Constitutional Protection of Civil Rights and Liberties
a. Methods of Constitutional Interpretation

i. Originalist

1. Intent of Framers

2. Text/plain language

3. Constitutional Structure

ii. Non-Originalist

1. Doctrinal – stare decisis and precendent

2. Prudential – social science data

3. Ethos – contemporary values and decency; aspirational 

b. Protection of Civil Rights and Liberties

i. Selective incorporation of the Bill of Rights to the states via the Fourteenth Amendment Due Process Clause

c. Application

i. State Action Doctrine

1. 14th A holds that “no state shall…”, thus the 14th A only applies to state actors (all levels), not private individuals – Civil Rights Cases
ii. Exceptions to the State Action Doctrine

1. Public Functions
a. Private entity must comply with the Constitution if it is performing a task that has been traditionally, exclusively done by the government 
i. Expansive test - company town ownership is not absolute;  Court to utilize a balancing test (owner’s rights v. plaintiff’s rights) – Marsh v. Alabama
1. the more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it

ii. Narrow test – requirement for a sufficiently close nexus between the state and the challenged action so the action may be fairly treated as that of the state itself – Jackson v. Metro Edison
1. mere regulation not enough
b. Elections 

i. 15th A violation because of the state’s permission to use a discriminatory device by  circumvention

1. Exclusionary primaries in Texas was state endorsed discriminatory action because of this specific fact pattern (history and real purpose of government to discriminate) – Terry v. Adams
c. Themes

i. Look to status of defendant

ii. Fact-bound analysis

iii. Difference between action and inaction by state

2. Entanglement

a. Private conduct must comply with the Constitution if the government has authorized, encouraged, or facilitated the unconstitutional conduct
b. Judicial and Law Enforcement Actions

i. By granting judicial enforcement of racially restrictive private agreements, the state denied equal protection of the laws – Shelley v. Kraemer
1. State action includes action of state courts and state judicial officials

2. Farthest reaching

ii. The exercise of peremptory challenges by private litigants has its source of authority in the state and is a course of state action (because of overt significant assistance of the court), thus race-based exclusions violate the equal protection rights of the challenged jurors – Edmonson v. Leesville Concrete 

1. Court as (1) source of authority and (2) in the course of state action - Luger
c. Government Regulation

i. When a state leases public property (i.e. parking building), the prescriptions of the 14th A must be complied with by the lessee as certainly as though they were binding covenants written into the agreement itself – Burton v. Wilmington Parking Authority
ii. Action of organization licensed by the State Liquor Control Board  does not result in  state action re: equal protection – Moose Lodge 

1. Receipt of public funds is never a basis for concluding action to be state action
d. Initiatives Encouraging Violations of Rights

i. California Supreme Court found that an initiative intending to authorize private racial discrimination would impermissibly create a constitutional right to discriminate and would thus encourage and significantly involve the state in private racial discrimination contrary to the 14th A – Reitman v. Mulkey 
e. Entwinement

i. Private association’s regulatory activity is treated as state action owing to the pervasive entwinement of state school officials in the structure of the association, there being on off-setting reason to see the association’s acts in any other way – Brentwood Academy

II. Equal Protection
a. Introduction

i. Framework
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b. Rational Basis Test

i. Legitimate Purpose

1. Any goal not forbidden by the Constitution

a. Including to advance traditional police powers – protect safety, public health and public morals

2. A bare desire to harm (animus) a politically unpopular group cannot constitute a  legitimate governmental interest – Romer v. Evans
ii. Reasonable Relationship

1. Law will be upheld as long as the government’s lawyer can identify some conceivable legitimate purpose for the difference in treatment, regardless of whether that was the government’s actual motivation – Fritz
a. Tolerance for Under-inclusiveness

i. High deference given to law-makers; it is no requirement of equal protection that all evils of the same genus be eradicated or none at all – RR Express v. New York
1. Legislatures permitted to take “baby steps”

b. Tolerance for Over-inclusiveness

i. Deference to policy choices of legislature - Beazer

c. Rational Basis Failure if Arbitrary or Unreasonable Law

i. Denial of food stamps to unrelated persons in same household not reasonably/rationally related to a legitimate government interest; animosity toward hippies – Moreno
ii. Irrational prejudice against the handicapped not a legitimate governmental interest - Cleburne
c. Classification Based on Race and National Origin

i. Discrimination Before the 13th A

1. If black then not a U.S. Citizen – Dred Scott
ii. Strict Scrutiny

1. Heavy burden to show that the discrimination is necessary to achieve a compelling governmental purpose

2. Race as an immutable trait; historical political powerlessness

iii. Proving Race/Origin Classification

1. Facially Discriminatory
a. Disadvantaging minorities

i. Korematsu – internment of Japanese-Americans during WWII passes strict scrutiny

1. Pressing public necessity may sometimes justify the existence of restrictions against a single racial group (though racism may never justify); and the exclusion of this group has a definite and close relationship to prevention of espionage and sabotage

2. National security and deference to the military under separation of powers doctrine

a. Stakes and lack of expertise

3. Would be much harder for this case to pass strict scrutiny today

b. Disadvantaging both whites and minorities

i. Loving – racial animosity as the only purpose behind interracial marriage ban, thus struck down

1. Overlap with fundamental right to marry

ii. Palmore – the effects of racial prejudice, however real, cannot justify a racial classification 

c. Separation of the races

i. Plessy v. Ferguson – separate but equal is constitutional
ii. Brown v. Board of Education – “Separate but Equal” has no place in the field of education

1. separate is inherently unequal

2. intent at time of 14 A inconclusive because no public schools in 1868
2. Facially Neutral with Discriminatory Purpose and Impact
a. If both purpose and impact → strict scrutiny

b. Proof of Discriminatory Purpose

i. Discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact that the law bears more heavily on one race than another – Washington v. Davis
1. Impact alone is not enough; cannot infer purpose from impact

a. Purpose must be “because of” not “in spite of”

ii. Because discretion is essential to the criminal justice process, we would demand exceptionally clear proof before inferring that discretion has been abused; therefore the statistical study regarding racial disparity in death penalty cases is insufficient to show discriminatory purpose – McClesky v. Kemp

iii. For 15th A (right to vote) a challenger must prove that the disputed plan was conceived or operated as a purposeful device to further racial discrimination – Mobile v. Borden

c. Proof of Effect
i. Swimming pool closure did not result in an equal protection violation because the city has closed its pools to blacks and whites alike

1. Purpose to prevent violence that would result if pool integrated – Palmer v. Thomas
ii. If impact shown but no purpose → Rational Basis Review

d. How to Prove Discriminatory Purpose

i. Not enough to prove that the government took action with knowledge that it would have discriminatory consequences;  Must prove that the government desired to discriminate

1. discriminatory purpose requires more than intent as volition or intent as awareness of consequences – Feeney
ii. Factors – Arlington Heights
1. patterns

2. series of events leading up to challenged decision

3. legislative or administrative history

4. heavy impact

iii. Once racial discrimination is shown to have been a substantial or motivating factor behind enactment of the law, the burden shifts to the law’s defenders to demonstrate that the law would have been enacted without this factor – Hunter v. Underwood
iv. Procedure re Peremptory Challenges

1. Defendant must set up a prima facie case demonstrating discrimination by the D.A.

2. Burden shifts to D.A. to offer a race-neutral explanation

iv. Racial Classifications Benefiting Minorities (Affirmative Action)
1. Introduction

a. Set-aside for medical school minority students invalid, but okay for colleges to use race as one factor in the admissions decision to benefit minorities and enhance diversity

i. Compelling interest in having a diverse student body – Regents v. Bakke
ii. Quotas are invalid

b. Set-aside of 10% of public works money for minority-owned businesses upheld - Fullilove
c.  Compelling interest in remedying proven intentional discrimination by ordering that a black had to be promoted every time a white was – Paradise

d. Unconstitutional to remedy past discrimination by firing white senior teachers – not sufficiently narrowly tailored to interest of having black role models- Wygant
2. Strict Scrutiny Emerged as the Standard
a. Remedy of general historical discrimination is not enough to justify a racial classification (over-inclusive)

i. Must be to remedy specific past discrimination by this defendant – Richmond v. Croson
b. Strict scrutiny applies to racial classifications as made by federal, state or local government - Adarand

3. College/University Admissions
a. Law school – use of race as a mere factor in evaluating students to further the compelling interest in obtaining the educational benefits that flow from a diverse student body
i. Educational autonomy, thus deference to university

ii. To be narrowly tailored, a race-conscious admissions program must not unduly burden individuals who are not members of the favored racial and ethnic groups
iii. Quotas and racial balancing are not permitted, but narrowly tailored factor consideration is okay; consider race-neutral alternatives – Grutter

b. Undergraduate – Automatic granting of points based on race is not narrowly-tailored enough to achieve the compelling interest of diversity

i. Must have individual consideration rather than mechanical application - Gratz
d. Gender Classifications

i. Intermediate Scrutiny

1. Classifications by gender must serve important governmental objectives and must be substantially related to achievement of those purposes – Craig v. Boren
2. Benefits of same sex education and biological differences were not the actual purpose of the exclusion of women from the Virginia Military Academy, thus remedy to closely fit the violation

a. Standard articulated that parties defending gender-based government action must demonstrate an “exceedingly persuasive justification” for that action – US. v. Virginia
ii. Proving Existence of Gender Classification

1. Facial Discrimination

a. Statute classification of ‘pregnant people’ not ‘women’ therefore not a gender classification thus rational basis review – Gedulig
i. Tolerance of under-inclusiveness

2. Facially Neutral with Discriminatory Purpose and Impact

iii. Gender Classifications Benefiting Women

1. Stereotypes (invalid basis for classification)
a. Statute requiring only husbands to pay alimony does not substantially relate to the achievement of the important governmental interest in protecting needy spouses – Orr
b. Exclusion of men from nursing school tends to perpetuate stereotypes; look to actual purpose – Hogan
c. Statutory rape law that only targets male perpetrators is sufficiently related to the state’s important interest in protecting women from pregnancy; natural deterrence exists for female perpetrators – Michael M. 
d. Conscription of men only as sufficiently and closely related to Congress’ purpose of preparing a draft of combat-ready troops

i. Deference to the military policy of excluding women from combat – Rostker

2. Remedies (valid basis for classification)
a. Reduction of the disparity in economic conditions between men and women caused by the long history of discrimination against women as an important governmental objective – Califano
i. Facial discrimination upheld because intermediate scrutiny allows for a more generalized remedy and this is a good fit

3. Biological Differences

a. Government interest in proof of parentage and in opportunity for development of child-parent relationship - Nguyen
e. Alienage Classifications

i. Standard of Review

1. Strict Scrutiny – regarding financial aid and civil servants

2. Exceptions

a. Rational Basis Review if matter of: (considered a non-suspect classification)
i. Federal Acts of Congress , because the federal government controls immigration policy
ii. Self-governance and areas that implicate the democratic process such as voting, holding political office, serving on a jury; and some jobs such as teachers, police and probation officers 
ii. Undocumented Aliens and Equal Protection

1. Plyler v. Doe - Undocumented status is not a suspect classification and education is not a fundamental right, but discrimination in law denying public education to undocumented children can only be considered rational if it furthers some substantial goal of the state
a. No furtherance of some substantial state interest by denying elementary education to undocumented children

b. 14 A and 5 A guaranteed due process as “persons”

f. Education
i. Rodriguez – education not a fundamental right thus adjudicated under the Equal Protection Clause requiring only that the state’s system be shown to bear some rational relationship to legitimate state purposes
1. Dissent – nexus exists; education as necessary to fully exercise constitutional rights

ii. Kirby – glaring disparities between school districts based on property wealth violates the Texas Constitution’s requirement of an efficient system of public free schools

iii. Serrano – California Constitution guarantee of education, thus in California education is a fundamental right and poverty is a suspect classification; therefore strict scrutiny as the appropriate standard 

III.   Freedom of Expression

a. Purposes for freedom of speech as a fundamental right
i. Self-governance

ii. Discovering truth

iii. Advancing autonomy

iv. Promoting tolerance

b. Methodology

i. Content-Based v. Content-Neutral

1. Government cannot regulate speech based on its message, ideas, subject matter or content

2. Distinction

a. Strict scrutiny for content-based regulations

b. Intermediate scrutiny for regulations that are unrelated to content – in most cases they pose a less substantial risk of excising certain ideas of viewpoints from the public dialogue – Turner Broadcasting v. FCC
3. Determination 

a. Regulations must be both viewpoint-neutral and subject-matter neutral
b. Display clause content-based because whether individuals may picket in front of a foreign embassy depends entirely upon whether their signs are critical of the foreign government or not – Boos v. Berry
c. Announce clause prohibiting supreme court candidates from announcing their political views is invalid

i. Impartiality is not a sufficient state interest and the clause is not a narrowly tailored fit; it is not the function of the government to select which issues are worth discussing or debating in the course of a political campaign – Republican Party of Minnesota

4. Applications
a. Time, Place, Manner

i. Time, place, manner restrictions are acceptable as long as they are designed to serve a substantial governmental interest and do not unreasonably limit alternative avenues of communication – Renton
ii. Hill v. Colorado - Regulation is a Content-neutral time, place and manner regulation; and it is reasonable and narrowly tailored

1. Content-neutral for three reasons

a. It is not a regulation of speech, but a regulation of the places where speech may occur

b. It was not adopted because of disagreement with the message it conveys – restrictions apply equally to all demonstrators regardless of viewpoint

c. The state’s interests in protecting access and privacy, and providing the police with clear guidelines, are unrelated to the content of the demonstrator’s speech

b. Secondary Effects

i. Ordinance requiring adult theaters to be 1000 ft. from certain buildings is aimed not at the content of the films but at the secondary effects of adult theaters – Renton
1. Therefore the purpose of the ordinance is determining its level of scrutiny
c. Government Actor Subsidizing Speech

i. The government may allocate competitive funding according to criteria that would be impermissible were direct regulation of speech a criminal penalty at stake because Congress has wide latitude to set spending priorities – Nat’l Endowment for the Arts v. Finley
1. Government has not discriminated on the basis of viewpoint, but has merely chosen to fund one activity to the exclusion of another by requiring the chairperson to take into consideration decency and respect for the diverse beliefs of the American public – NEA
2. Decency language not a viewpoint according to the majority - NEA

ii. Because public libraries have traditionally excluded pornographic material from their collections, Congress can reasonably impose a parallel limitation on its internet assistance programs – American Library Association
1. Not a resource question; clearly content-based but yet lesser scrutiny applied

ii. Vagueness and Overbreadth

1. Vagueness – a law is unconstitutionally vague if a reasonable person cannot tell what speech is prohibited and what is permitted

a. Concern that restrictions will chill constitutionally protected speech

b. City of Coates – ordinance unconstitutionally vague because it subjects the exercise of the right to assembly to an unascertainable standard, and unconstitutionally broad because it authorizes the punishment of constitutionally protected conduct 

2. Overbreadth – a law is unconstitutionally overbroad if it regulates substantially more speech than the Constitution allows

a. Because claims are rooted in the First Amendment, appellants are entitled to rely on the impact of the ordinance on the expressive activities of others as well as their own - Schad
b. Overbreadth doctrine as “strong medicine” because it involves the facial invalidation of the entire law and because it permits individuals standing to raise the claims of others not before the court

i. Does not apply to laws regulating commercial speech

ii. Encourages narrow interpretation of laws – therefore overbreadth must be substantial
3. Considerations

a. Due process – notice required so one knows if she is violating a law

b. Discretion – do not want too much discretion on the street

c. Chilling effect – want a buffer zone
iii. Prior Restraints

1. What is a Prior Restraint

a. Administrative system or judicial order that prevents speech from occurring

i. Prior restraints on speech and publication are the most serious and least tolerable infringement of 1 A rights

ii. Collateral bar rule – a person violating an unconstitutional prior restraint may still be punished (i.e. contempt of court) – Near v. Minnesota 

b. Court Orders

i. National Security

1. NY Times – government seeking injunction to prevent publication of the pentagon papers; government did not meet the heavy burden justifying such a prior restraint

a. Burger dissent – competing interests of 1 A and executive authority; not enough facts because of hasty case

ii. Fair Trials

1. Nebraska v. Stuart - Three-part test to determine if prior-restraint gag order on the press meets strict scrutiny

a. Assess actual harm of the pretrial news coverage (nature and extent)

b. Are there alternatives?

c. Will the restraint really work?

2. Licensing as a Prior Restraint
a. Important reason for licensing

i. Example notice so that the government can provide proper policing and to preserve order

b. Clear standards leaving almost no discretion

i. The absence of express standards makes if difficult to distinguish between a licensor’s legitimate denial of a permit and its illegitimate abuse of censoral power – Plain Dealer Publishing
ii. Includes fee discretion – risk the official will favor or disfavor certain speech

c. Procedural safeguards

i. Prompt decision as to whether speech will be allowed

ii. Full and fair hearing before speech is prevented

iii. Prompt and final judicial determination of the validity of any preclusion of speech
c. Places Available for Speech

i. Government Properties

1. Determining which forum

a. Traditional of availability of the place for speech

b. Extent to which speech is incompatible with the usual functioning of the place

c. Whether the primary purpose of the place is for speech

2. Public Forums

a. Content Neutrality

i. Content-neutral regulations must be narrowly tailored to serve a significant government interest and leave open ample alternative channels of communication - Perry
ii. Otherwise, if content-based, strict scrutiny applies

b. Time, Place, Manner restrictions

i. Reasonability of a TPM restriction is entirely contextual – Kovacs
ii. TPM must be content-neutral, serve an important government interest, and leave open alternate channels of communication

c. Licensing/permit systems

i. Must serve an important reason, set for the clear criteria, and provide procedural safeguards
d. No requirement for use of least restrictive alternative

i. So long as the means chosen are not substantially broader than necessary to achieve the government’s interest, the regulation will not be invalid simply because the government’s interest could be adequately served by some less speech-restrictive alternative – Ward v. Rock Against Racism
3. Designated/Limited Public Forums

a. Place that the government could close to speech but voluntarily and affirmatively opens to speech
b. Therefore all rules for public forums apply

c. The state may be justified in reserving its forum for certain groups or discussion, but the restriction must not discriminate against speech on the basis of viewpoint, and the restriction must be reasonable in light of the purpose served by the forum

i. Example – public school classrooms available for after-school activities

4. Non-Public Forums 

a. Not open to the public by tradition or designation
b. Recent cases indicate a strong presumption for finding government property to be a non-public forum
i. Can look to general availability of that type of property for expressive purposes
ii. Although primary purpose may not be for speech, it should be found to be a limited public forum if the government has opened it to some speech
ii. Private Property

1. No right to use private property owned by others for speech because the Constitution does not apply

a. Some State Constitutions recognize a right of access to shopping centers

d. Types of Unprotected and Less Protected Speech

i. Incitement of Illegal Activity

1. Balancing freedom of speech with need for social order

2. Former Tests

a. Clear and Present Danger that words used will bring about the substantive evils that Congress has a right to prevent – Schenck
i. Wartime a special circumstance

ii. Little breath would be enough to kindle a flame – Frohwerk
b. Reasonableness Test

c. Risk Formula Approach

i. Balance gravity of evil (discounted by probability) against free speech

ii. Conspiracy to organize a communist party as a clear and present danger of an attempt to overthrow the government by force – Dennis

iii. Must be urged to do rather than merely to believe

3. Current Test

a. Brandenburg Requirements
i. Imminent harm

ii. Likelihood of producing illegal action

iii. Intent to cause imminent illegality

b. Mere abstract teaching of moral propriety or necessity for violence is not the same as preparing a group for violent action and steeling it to such action 

ii. Fighting Words and Hostile Audience

1. Fighting Words

a. Speech that is directed at another and likely to provoke a violent response

b. Fighting words are no essential part of any exposition of ideas and of slight social value therefore outweighed by the social interest in order and morality – Chaplinsky
c. Fighting words as vague and overbroad

i. Statute must be carefully drawn or authoritatively construed to punish only unprotected speech and not be susceptible of application to protected expression – Gooding v. Wilson 

d. Fighting words laws as content-based restrictions

i. Government may not regulate fighting words based on hostility or favoritism towards the underlying message – RAV
1. Hate speech statutes as viewpoint discrimination

ii. Therefore content-based distinctions within categories of unprotected speech must meet strict scrutiny (but potential legal aberration)

2. Hostile Audience

a. First A requires that the police try and control the audience that is threatening violence and stop the speaker only if crowd control is impossible and a threat to the breach of the peace is imminent- Feiner
iii. Commercial Speech

1. Commercial speech is protected by the 1 A

2. Definition

a. Expression related solely to the economic interests of the speaker and its audience – Bolger
i. Factors include advertising, motivation, reference to product

3. Test for evaluating when government may regulate commercial speech – Central Hudson
a. Is the speech unprotected because illegal or false?

b. Substantial governmental interest (intermediate)?

c. Does the law directly advance the government’s interest?

d. Narrowly tailored/LRA to achieve that interest?

4. Government may regulate commercial speech if it passes intermediate scrutiny
a. Permissible regulations

i. Outlawing advertising of illegal activities

ii. Prohibition of false advertising

iii. Prohibition of true advertising that inherently risks becoming false or deceptive

iv. Laws limiting commercial advertising to achieve other goals 
iv. Sexually Oriented Speech

1. Obscenity

a. Roth v. US – Obscene material as material which deals with sex in a manner appealing to prurient (exciting lustful thoughts) interests

i. Obscenity as utterly without redeeming social importance

b. Current definition consists of guidelines – Miller v. California

i. Whether the average person, applying a contemporary community standard, would find that the work, taken as a whole, appeals to the prurient interests

ii. Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law

iii. Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific values (national standard)

2. Protected but Low Value Sexual Speech

a. Even though the First A protects communication in this area [adult theaters] from total suppression, the state may legitimately use the content of these materials as the basis for placing them in a different classification from other motion pictures – Young v. American Mini Theaters
i. City’s interest in attempting to preserve the quality of urban life must be accorded high respect

ii. Contrast to Renton which was determined to be a content-neutral TPM restriction with a content-neutral purpose
b. Child pornography absolutely banned because of hurtful effects and compelling state interest to protect children

3. Profanity and Indecent Speech

a. Generally protected but with notable exceptions (medium-by-medium approach)
b. When the FCC finds that a pig has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene – FCC v. Pacifica
i. Narrow holding based on variables such as time of day and audience composition

ii. Broadcasting has received the most limited 1 A protection because of its pervasive presence in the lives of all Americans and because it is uniquely accessible to children

v. Conduct that Communicates
1. Defined

a. Intent to convey a particularized message; and

b. In surrounding circumstances, the likelihood that  the message will be understood by those who view it

2. Government Regulation of Communicative Conduct

a. O’Brien test as to when regulation is sufficiently justified

i. Important governmental interest

ii. Governmental interest must be unrelated to the suppression of free expression

iii. Restriction of free expression is no greater than is essential to the furtherance of that interest

b. If law is content-based, then it is outside of the O’Brien test and becomes subject to strict scrutiny – Texas v. Johnson
i. Example of content-based – restriction re flag burning

3. Spending money as political speech (speech itself, not conduct)
a. Strict scrutiny analysis

b. Contribution limitations upheld because of the compelling state interest in preventing corruption and the appearance of corruption – Buckley v. Valeo
i. All expenditure limitations invalidated because of lack of government interest

ii. Soft money restrictions also serve the compelling anti-corruption interest – McConnell
c. Corporate spending

i. Legislature may not dictate the subjects about which persons, and organizations, can speak - Bellotti
e. Freedom of Association 
i. Prohibiting and Punishing Membership

1. Government may punish membership only of it proves that a person actively affiliated with a group, knowing of its illegal objective, and with the specific intent to further those objectives
ii. Requiring Disclosure of Membership

1. Strict scrutiny of State action which may have the effect of curtailing the freedom to associate – NAACP v. Alabama
a. Close nexus between freedom of speech and assembly and ‘liberty’ assured by the due process clause of the 14 A

2. Campaign Finance Disclosure requirements generally upheld because of government’s interest in stopping corruption

a. Exception when disclosure may chill contributions to a minor party or candidate

iii. Compelled Association

1. Okay to require dues from non-members when non-members would benefit from the gains of collective bargaining

2. Not okay to collect dues from non-members to be spent on ideological causes with which they do not agree

a. State cannot coerce one’s beliefs

iv. Prohibiting Discrimination

1. Freedom of association would protect a right to discriminate only if it is intimate association or where the discrimination is integral to express activity
2. Analysis

a. What is the state infringement on association rights?

b. What is the governmental interest in regulating?

c. What is the group’s interest in keeping the government out?

3. Infringements upon the right to associate subject to strict scrutiny
a. Compelling state interest to eradicate gender discrimination - Jaycees
i. Intimate association factors

1. size, purpose, policies, selectivity, congeniality

4. A speaker has the autonomy to choose the content of his own message

a. Private parade authority denied right to march based on sexual orientation – Hurley
i. Parade as a form of expression

ii. The choice of a speaker not to propound a particular point of view is a choice presumed to lie beyond the government’s power of control

5. Look at facts and mission to determine group interest
IV. Religion

a. Introduction

i. What is Religion 
Sincerity of Belief > validity of belief

Occupies a Place Parallel to God > God



Individual Belief > Dogma

1. statutory definition (Selective Service Act)

a. The test of belief in relation to a supreme being is whether a given belief that is sincere and meaningful occupies a place in the life of its possessor parallel to that filled by the orthodox belief in god – Seeger
i. Not including duties that are essentially political, sociological or philosophical views or merely a personal moral code

2. Judiciary can determine only whether beliefs are sincerely held, not whether they are true or false – Ballard
3. An individual could claim a religious belief even though it was inconsistent with the doctrines of his or her religion

a. Inquiry must be whether a particular individual holds a sincere religious belief 

b. Free Exercise Clause

i. The government shall make no law prohibiting the free exercise of religion

1. Freedom to believe is absolute, but freedom of conduct is not absolute

ii. Current Test

1. The right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes) – Smith
2. Application of Smith test

a. Regarding the free exercise of religion, if a law is neutral and of general applicability it needs to pass a rational basis review, even if the law has the incidental effect of burdening a particular religious practice
i. A law failing to satisfy both requirements (neutral and generally applicable) must be subject to strict scrutiny – Lukumi Babalu Aye
1. Animosity toward Santeria an unacceptable purpose

iii. Former Test

1. Any burden on the free exercise of religion must pass strict scrutiny – Sherbert
a. Violation of free exercise clause

i. Government benefits in many cases could not be denied to people who left their jobs because of religion

ii. Hybrid right of religion and the right of parents to control the upbringing of their children (Amish school exemption)

b. Non-violations

i. Taxation/social security

ii. Deference to military dress code

iii. Timbering of native American holy ground

1. the 1 A does not require the government itself to conduct its own internal affairs in ways that comport with the religious beliefs of particularized citizens

c. Establishment Clause

i. Theories

1. Strict Separation

a. Government as entirely secular and religion as entirely private and separated with a wall

2. Neutrality

a. Government cannot favor religion over secularism nor can it favor one religion over another (cannot encourage nor discourage)

b. Symbolic Endorsement Test 

i. Government must not make a person’s religious beliefs relevant to his or her standing in the political community by conveying a message that religion or a particular belief is favored or preferred

ii. Effect on observer – three different approaches

1. No symbolic endorsement test when the issue is private speech on government property

2. Perceptions and perspective of a well-educated and well-informed observer? or

3. Perceptions of a reasonable observer?

3. Accommodation

a. Court should interpret the Establishment Clause to recognize the importance of religion in society and accommodate its presence in government

i. Government violates the Establishment Clause only if it literally establishes a church or coerces religious participation

ii. Theories Applied

1. Allegheny v. ACLU, 1989

a. Facts: Two holiday dispays – a crèche standing on its own, and a menorah next to a Christmas tree and a liberty sign

b. Rule: The government’s use of religious symbolism is unconstitutional if it has the effect of endorsing religious belief, and the effect of the government’s use of religious symbolism depends upon its context

i. Must ascertain whether the challenged governmental action is sufficiently likely to be perceived by adherents of the controlling denominations as an endorsement, and by the non-adherents as a disapproval of their individual religious choice

c. Holding:  Creche is unconstitutional but the menorah with the tree simply recognizes that both Christmas and Chanukah are part of the same winter holiday season which has attained a secular status in society

d. Concurrence and Dissent: Application of other theories

iii. Discrimination

1. Larson v. Valente, 1982

a. Facts: Law requiring registration and disclosure by religious organizations that solicit more than 50% of their funds from non-members; asserted interest is to protect the contributing public from fraud

b. Rule: Since the 50% rule clearly grants denominational preference, strict scrutiny must be applied

i. Compelling government interest and rule must be closely fitted to further the interest that it assertedly serves

iv. Lemon Test

1. Secular Purpose

a. Government must not act to advance religion
i. Prong remains intact after McCreary
2. Secular Effect

a. Government’s action must not symbolically endorse religion or a particular religion
3. Prohibition of Excessive Entanglement

a. Entanglement examined based on character and purpose of the institutions that are benefited, nature of the aid, and the resulting relationship between the government and the religious authority
v. Religion as a Part of Government Activities

1. Schools

a. Release time for religious education, not okay if education in school, but fine if education elsewhere

b. Unconstitutional establishment to say prayer in school each day that had been composed by government officials as part of a program to further religious beliefs – Engel v. Vitale

c. Moment of silence for prayer or meditation – unconstitutional establishment 

d. Unconstitutional to have prayers at high school graduation; establishment by “subcontract” by state thus attributable to the state – Weisman
i. Public pressure to attend, and participation element (endorsement v. respect)

2. Aid to religion; criteria

a. Available to all students (not just parochial)

b. Aid given directly to the students rather than to the school

c. Permitted if not used for religious instruction

3. Aid to Religious Colleges and Universities

a. More lenient because less likely to be as permeated with religious doctrine and dogma as elementary and secondary schools

b. Difference in age of students and their ability to understand that government assistance is not endorsement of religion

c. Funds devoted to secular functions 
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