STATUTES OF LIMITATION
I. PURPOSE:

A.   Promote Repose:
1. D are entitled to be free of potential liability for past mistakes
2. avoid disrupting settled expectations of parties
3. reduce unfair surprise
4. reduce uncertainty in commercial dealings
5. reduce cost of insurance
B.   Minimize Deterioration of Evidence:

1. ensure accurate fact-finding against fading memories, lost/destroyed documents, dead/lost witnesses
2. reduce litigation costs
C.   Place D & P on Equal Footing:

1. force P to give timely notice to D so both have equal chance to gather evidence while facts are fresh
D.   Promote Cultural Values of Diligence:

1. P who fails to bring suit in timely manner should accept status quo and waive rights to redress

E.   Encourage Prompt Enforcement of Substantive Law:

1. increase effectiveness of deterrence

2. prevent additional misbehavior of Ds

F.   Avoid Retrospective Application of Contemporary Standards:

1. standards of conduct change with society (e.g. sexual harassment)

G.   Reduce Volume of Litigation

1. keep cts free from stale actions (esp. those w/ inadequate proof)

H.   DISFAVORING SOL: promote adjudication of claims on their merits

1. aggrieved parties are entitled to their day in court

2. promote justice and due process

II. CHOICE OF LAW

A.   STATE LAW CLAIMS:

1. For ERIE: SOL are substantive

a. There is no fed SOL for state-law causes of action

b. Failing to apply state SOL violates twin policies of Erie

c. Guaranty Trust: state SOL applies to state-law claims in fed ct under Erie Doct

d. Ragan: state law determines when state law action is “commenced” for state SOL in fed ct

e. Walker: no indication that FRCP 3 intended to toll state SOL or displace state law

f. West: under FRCP 3, action is “commenced” for fed SOL when complaint is filed (apply to fed ct only)

g. Hanna: FRCP covers how claim should be served (fed law over state law)

2. When choosing which state law to apply, SOL are procedural

a. Generally, forum state will apply its own SOL, UNLESS

i. Exceptions:

i.1. when state statute creates right not known at CL AND est. limitation period, the period will be applied even if claim is heard in another state

i.2. most states have “borrowing” statute: if cause of action is barred in state where it arose, it’s also barred in forum state

2.a.  also, if borrowing statute, usu. use shorter SOL

ii. Sun Oil: Full Faith & Credit Clause and Due Process do not prohibit forum state from applying its own SOL to claims in its cts (even if claim arose elsewhere)

iii. Ferens: PA fed ct must apply MI SOL to case filed in MI fed ct and transferred under §1404 (proper venue), even if P initiate transfer

· you can transfer back to home state even if SOL runs IF there’s proper venue

B.   FEDERAL QUESTIONS

1. If Congress puts limit on time for enforcement of right that it created then Congressional SOL governs - (Holmberg)
2. If statute creating the cause of action was enacted before 12/01/90 then fed ct will borrow closest analogous fed/state SOL - (DelCostello)
a. Ct of App hold that fed CL still controls accrual & tolling

3. If statute creating cause of action was enacted on/after 12/01/90, a 4-yr default fed SOL applies

a. 28 USC §1658

C.   US & State govt: exempt from complying to SOL unless otherwise provided

1. CA waived its exemption for most SOL

a. Policy: tax payers shouldn’t have to suffer consequences for bad appointed attorney
III. CLASSIFICATION

A.   Different claims have different SOL

1. different considerations:

a. object of action (e.g. action to recover land = 5yrs)

b. cause of action (e.g. breach of written K = 4yrs, breach of oral K = 2yrs, personal injury = 2yrs)

c. grounds for relief: (e.g. fraud/mistake = 3yrs from discovery)

2. If no category applies or 2 overlap, the ct will apply SOL for most closely analogous cause of action
IV. ACCRUAL (after picking SOL)

- Accrual originally meant the earliest time which P could commence action

- SOL begins when cause of action accruals

A.   Cause of action accrues upon occurrence of last element essential to cause of action

1. contract action: cause of action accrues at time of breach; tort action: at time of injury

2. traditionally this was unjust where P could not discover the conduct in time

B.   Discovery Rule: cause of action doesn’t accrue (or SOL tolls) until P discovers or should have discovered facts sufficient to constitute a cause of action

1. an exception to the traditional rules of accrual – it is applies to many types of cases
2. Con:
a. open end liability – not sure when it starts

b. leg should make the changes

c. should only be prospective (not retroactive)
C.   Statutes of Repose: leg enact a short SOL from discovery, and a longer SOL from occurrence of the wrongful act or injury
V. TOLLING

A.   An event or condition tolls if it prevents SOL from starting or temporarily stops it

1. CA: SOL is tolled if P is a minor, insane, or imprisoned – or if D is absent from jurisdiction

2. If an action is timely commenced but judgment is reversed on appeal other than on merits, P may bring a new action within 1 yr

B.   CL TOLLING DOCTRINE

1. Fraudulent Concealment: conduct by D that conceals essential element of cause of action from P tolls SOL until P discovers or should have discovered it

a. Major distinction from discovery rules is that this is based on conduct subsequent to cause of action

2. Estoppel: D is estopped to rely on SOL if it induces P to forego suit until after SOL runs

a. E.g. D will be estopped if he says statute will not run, it wont be relied on or prolongs settlement

3. Waiver: D may waive SOL expressly or by failing to plead the defense

4. Equitable Tolling: if action is commenced in 1 forum & is later dismissed other than on merits, SOL is tolled from time 1st action is commenced until it is dismissed

a. 3 elements: (1) filing 1st action give timely notice to D (2) lack of prejudice to D in gathering evidence to defend against 2nd action (3) good faith & reasonable conduct by P

CA SOL
§335.1 – (2 yrs) assault, battery, injury, death by wrongful act or negligence

§337 – (4 yrs) K or anything written

§338 – (3 yrs) (a) liability other than penalty or forfeiture (b) trespass or injury to real ppty (c) theft of article of historical, interpretive, scientific, artistic significance not accrue until discovery of whereabouts of article by aggrieved party, agent, law (d) fraud – cause of action doesn’t accrue until discovery of facts of fraud/mistake by aggrieved party 

§339 – (2 yrs) K or anything in writing

§340.5 – Healthcare provider (3 yrs from injury OR 1 yr from discovery) discover / should have discovered through use of rx diligence (whichever if 1st)
Commencement of action can be tolled for (1) fraud (2) intentional concealment OR (3) presence of foreign body in injured person

For a minor – (3 yrs) from date of wrongful act (if under 6 yrs old then w/I 3 yrs of 8th b-day – whichever is longer

§340.6 – Attny, wrongful professional act or omission; tolling period (1 yr) after P discovers/ should have discovered through rx diligence facts of wrong OR (4 yrs) from wrongful act (whichever is 1st)

Tolled if: (1) actual injury (2) attny cont. to represent in action (3) willful concealment (4) P under legal/physical disability
NEEL v MAGANA, OLNEY, LEVY, CATHCART & GELFAND

RULE: SOL for legal malpractice, as for all professional malpractice, should be tolled until client discovers or should discover his cause of action (justifiable non-discovery will extend the SOL)
· traditional rule: cause of action for malpractice by attny arises and SOL commences at time of negligent act

· Con: ignores client’s rt to rely upon superior skill / knowledge of attny; it denigrates duty of the attny to make full & fair disclosure to client; it negates fiduciary character of attny-client relationship

FACTS: P hired D, D forgot to serve summons and lies to P that suit is still pending; P consults independent counsel

· legal malpractice generally constitutes both a tort & breach of contract (here SOL = 2yrs)

· a headnote is what caused cts to misinterpret this rule

KUBRICK

Majority RULE: SOL begins when discover, in exercising reasonable diligence should have discovered, acts of alleged malpractice (notice of injury and cause normally sufficient to trigger SOL) (not when P discovers it is malpractice)

· this rule can be avoided if P shows that in exercising reasonable diligence, he had no “reasonable suspicion” that there was negligence in the treatment

· P should have been suspicious enough to seek advise in medical and legal community

Dissent RULE: SOL doesn’t begin until after fair notice of invasion of P’s legal rts (SOL should begin when P discovers there was malpractice

· “blameless ignorance” should not cause loss of valid claim for medical injury

· Discovery Rule: accrual date of cause of action is delayed until P is aware of injury and negligent cause

· P held to actual knowledge and that reasonably discovered through investigation of open sourcs

Facts: P had bilateral nerve damage as result of D treating his ear infection

JOLLY v ELI LILLY & CO
RULE: Can't bring suit after SOL after waiting to see success of similar suit

RULE: SOL begins once P has notice or information of circumstances to put a reasonable person on inquiry

· (so long as suspicion exists, P must go find the facts)

Facts: P’s personal injury caused by defective drug where she couldn’t identify the particular manufacturer.  She thought she had no cause of action if she couldn’t id the particular manufacturer so she waited till after Sindell v Abbott to bring suit.

· Kensinger Rule: ignorance of legal significance of facts or id of D would not delay running of statute – only ignorance of “critical facts” (knowledge of wrongful conduct) can toll

· Not generally accepted

· American Pipe: timely class action commences action for all member of class as subsequently determined

· to avoid abuse of Pipe tolling rule: ct should ensure that suit raises claims w/ “same evidence, memories, and witnesses as subject matter of original class suit” so that D is not prejudiced
JOINDER OF CLAIMS
	Rule 18 – Joinder of Claims and Remedies

(a) Joinder of Claims: party can join as many claims as it wants against opposing party

(b) Joinder of Remedies; Fraudulent Conveyances: if a claim is cognizable only after another claim has been prosecuted to conclusion, the 2 claims may be joined in a single action (party can claim money and fraud w/o judgment on est. claim for money 1st)

	RULE 13 – Counterclaim and Cross-Claim

(a) Compulsory Counterclaim: ...arising out of transaction or occurrence that is the subject matter of the opposing party’s claim UNLESS req adjudication of 3rd party that does not have jx OR (1) claim was subj matter of pending action OR (2) opposing party brought suit upon clam by attachment or process which ct didn’t have jx AND pleader didn’t state counterclaim under rule 13
(b) Permissive Counterclaim: ...not arising out of the transaction or occurrence that is subject matter of opposing party’s claim

(c) Counterclaim Exceeding Opposing Claim: counterclaim doesn’t diminish recovery of opposing party; it may seek relief exceeding in amount or different kind from that sought in pldg of opposing party

(d) Counterclaim against US
(e) Counterclaim Maturing or Acquired After Pleading: a claim that matured or acquired after serving pldg may be presented as counterclaim or by supplemental pldg

(f) Omitted Counterclaim: may set up counterclaim by amendment if: oversight, inadvertence, excusable neglect or when justice requires

(g) Cross-Claim Against Co-Party: ...arising out of the transaction or occurrence that is the subject matter either of the orig action or counterclaim that’s related to ppty that’s the subj matter of the orig action; cross-claim may be for all or part of claim in orig action  

(h) Joinder of Additional Parties: persons other than those in orig action may be made parties to counterclaim or cross-claim under Rule 19 or 20

(i) Separate Trials; Separate Judgment: it ct orders separate trials under 42b, judgment on counterclaim/cross-claim may be under 54b when ct has jx, even if opposing claim was dismissed

	Rule 21 – Misjoinder & Nonjoinder of Parties

· Misjoinder of parties is not grounds for dismissal (parties may be dropped or added by order of ct on motion of either party OR own initiative)

· Any claims against party may be severed or proceeded w/ separately

	Rule 42b – Consolidation; Separate Trials
(a) Consolidation: ct may order jt hearing or trial or any or all matters in issue (may order all actions consolidated to avoid unnec costs or delay

(b) Separate Trials – ct (for convenience or avoid prejudice, conducive to expedition & economy) may order separate claim, cross-claim, counterclaim, 3rd party claim or separate issues of any # of claims (while preserving rt of trial by jury – 7th)

	§1367 – Supplemental Jurisdiction

(a) where dist ct has orig jx, it shall have supp J over all other claims related to orig claim if they form part of the same case or controversy under Art III. (incl. joinder and intervention of parties)

(b) (diversity) where dist ct has orig jx, it shall not have supp J over claims if D+14, 19, 20, 24 OR P+19 and 24

(c) dist ct may decline supp J over (a) IF:

(1) claim raises a novel/complex issue of state law

(2) claim substantially predominates over claims which dist ct has orig jx

(3) dist ct dismissed all claims over which it had orig jx

(4) exceptional circumstances 

(d) SOL for supp J claims voluntarily dismissed at same time or after shall be tolled for 30 days while pending (unless state provides longer time)


· Joinder: combine various claims and add additional parties

· Advantage: single suit at adjudicate multiple claims against multiple parties

· Gen’ly permitted when claims shared a transactional relationship and raised common issues

· FRCP 18: single P can join any claims against single D

· FRCP 42a: allow judge to sever claims for trial convenience

· A (IL) sues B (IL) on federal claim – A wants to join a state claim
· FRCP 18 says joinder is not a problem

· State cts will not have a prob but fed cts may lack SMJ over the state claim

· Fed cts don’t have SMJ unless provision in Constitution or statute grants it

· §1367: grants suppl. J on 3 variables

· (1) basis of orig J over the case

· (2) ID of party (P or D)

· (3) rule authorizing joinder or claim over D for supp J

· FRCP 13: divides counterclaims into compulsory and permissive

· Allows D to reduce P’s recovery
JOINDER of CLAIMS by P:

· RULE 18 – Permissive Joinder: allows single P to join any & all claims in single lawsuit BUT 2 qualifications

· (1) Res Judicata: res jud req P join all related claims against D ore else P is barred from asserting any such claims against D in subsequent lawsuit.  Res jud acts as a compulsory joinder device requiring P to assert all related claims against D in single proceeding

· (2) SMJ: fed ct must have express authority to entertain the claim.

· Claim can lack independent basis for fed SMJ (supp Jx – both claims must arise out of common nucleus of operative facts)

· JOINDER of CLAIMS by D – COUNTERCLAIMS

· In addition to pldg denial or affirmative defense, D may have claim to assert against P.

· RULE 13(a)+(b) govern this.  Same qualifications from Rule 18 apply here.

· 2 types of counterclaims (compulsory & permissive)

· Compulsory counterclaim (not permissive counterclaim) is barred from res jud if not asserted in 1st lawsuit.  If D fails to assert permissive counterclaim in his answer, he is not precluded by res judicata from asserting it in a subsequent lawsuit

· Supplemental Jx - 
PLANT v BLAZER  [Permissive counterclaim distinguished from compulsory counterclaim: “logical relationship test”]
Action underlying debt in default is a compulsory counterclaim that must be asserted in a suit by debtor on a truth-in-lending cause of action

RULE: FRCP 13: a counterclaim is compulsory if it “arises out of the transaction of occurrence” that’s the subject matter of P’s claim

Facts: Plant borrowed money from D and claims he violated the Truth-in-Lending Act by not disclosing certain info.  D files a counterclaim for the money owed (state claim).

· Logical Relationship Test: test if claim arising out of same transaction or occurrence
· 4 tests: (yes to any = compulsory)

· (1) Are issue of fact and law raised by claim and counterclaim largely the same?

· (2) Would res judicata bar subsequent suit on D’s claim, absent the compulsory counterclaim rule?

· (3) Will the same evidence substantively support/refute P’s claim & D’s counterclaim?

· (4) Is there a logical relationship btwn claim and counterclaim?

· logical relationship exists if counterclaim arises from same aggregate of operative facts (it permits “a 


broad realistic interpretation in interest of avoiding multiplicity of suits)

· logical relationship if same operative facts serve as basis of both claims OR aggregate core of facts for claim activates additional legal rts that were dormant in D
· this case has a logical relationship b/c loan transaction is single aggregate of operative facts for both claims
· other factors to consider: counterclaim is not expressly precluded by Congress, doesn’t greatly frustrate Truth-in-Lending purpose, promotes Rule 13a’s goal of judicial economy by allowing single presentation of facts – AND fed cts are competent to handle state claims

· 2 consequence of compulsory counterclaim: (1) must be brought at risk of losing it AND (2) suppl J extends to cover it
· There is a penalty for omitting claim later to be found compulsory but not for including one not compulsory

· No supp J over permissive counterclaims

· Plant codified in §1367: supp J extends over claims that form part of same case or controversy under Art III

· FRCP 13b: diversity counterclaims – permit joinder regardless of relatedness of claim

JOINDER OF PARTIES – PERMISSIVE JOINDER
	Rule 20 – Permissive Joinder of Parties

(a) Permissive Joinder – any person can join action as P or D if they assert rt to relief jointly, severally, in alternative w/ respect to or arising out of same [series of] transaction, occurrence AND if any question of law or fact common to all these persons will arise in the action

· P or D need not defend against all relief demanded

· judgment can be given for 1 or more P according to rts to relief and to 1 or more D according to liabilities

(b) Separate Trials – ct may make orders to prevent party from being embarrassed, delayed or put to expense by inclusion of another party; ct may order separate trials to prevent delay or prejudice



	Rule 21 – Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not ground for dismissal of action. Ct may drop or add parties at any time. Claims against a party may be severed and proceeded w/ separately.



	Rule 42 – Consolidation; Separate Trials

(a) Consolidation: if common question of law or fact, ct may order jt hearing or trial and consolidate to avoid unnec costs or delay

(b) Separate Trials: For convenience, to avoid prejudice, expedition or economy, ct may order separate trial of any claim, cross-claim, counterclaim or 3rd party claim while preserving jury by trial



	§1367 (see above)

	§1369 – Multiparty, Multiforum Jx

(a) In General: dist ct has orig jx of any civil action involving minimal diversity btwn adverse parties that arise from single accident where at least 75 died in accident IF:

(1) D resides in a state and substantial party of accident took place in another state or 
location (even if D is resident of state where substantial party of accident took place)

(2) any 2 D reside in different states (even if 2 D reside in same states)

(3) substantial parts or accident took place in different states

(b) Limitation of Jx of Dist Cts: dist ct will not hear action in (a) if:

(1) substantial majority of P are citizen of single state which primary D is also citizen & (2) claims asserted will be gov’d primarily by laws of that state

(c) Special Rules and Definitions:

(1) min diversity = if any party is citizen of a state and adverse party is a citizen of   
     another

(2) corporation is citizen of any state where incorporated or principal place of business 

     and is a resident of any state where incorporated or licensed to do business 



	§1441 – Actions Removable Generally

(e)(1) D can remove action to dist ct where embracing place where action pending IF;


(a) action could have been brought under 1369 OR


(b) D is party to an action which could be brought (whole or part) under 1369 in US 

dist ct and arises from same accident as action in state ct, even if action to be removed could not have been brought in dist ct as orig matter

(2) if action removed, dist ct shall remand action to state ct from which it was removed to determine damages (unless it should be retained in interest of witnesses, parties, & justice)

(3) any remand under (2) is effective for 60 days after dist ct issues order determining liability & certified intention to remand & remove action.

· appeals can be made during this 60 days

· if appeal filed, remand shall not be effective until appeal finally disposed

· once remand is effective, liability determination wont to further reviewed

(4) remand to determine damages will not be reviewed by appeal

(5) action removed under 1441 is deemed an action under 1369

(6) ct can still transfer or dismiss an action for inconvenient forum




MOSLEY v GENERAL MOTORS

Ultimately, adjudicating damages to various Ps in a class is not so overwhelming to require severance of P’s cause of action

RULE: Dist Ct has discretion of scope and size of civil action (dist ct’s determination only reversed if abused)

Facts: Mosley + 9 ( General Motors and local union for violation of Title VII (Ps claimed different acts of discrimination, all P’s were injured by general policy of discrimination)

· FRCP 20a (1st test): “logical relationship” test which defines “same transaction or occurrence” requirement under FRCP 13a determines meaning in FRCP 20a.  
· All “logically related” events entitle person to legal action against another generally comprise a

transaction or occurrence

· Ea 10 Ps asserted relief arising out of same transaction or occurrence (company has discriminatory policy against blacks)
· FRCP 20a (2nd test): “common question of law or fact” requirement 

· Requirement is satisfied b/c existence of discriminatory policy threatens the entire class – even if the effect is different for each person in a class

· Discriminatory character of D’s conduct (even if ea P has suffers differently)
· FRCP 20b & 42b: allow dist ct the discretion to order separate trials (reversed only on abuse)

· FRCP 20: purpose is to promote trial convenience and expedite final determination of disputes

· Permits all reasonably related claims for relief by/against different parties to be tried in single proceeding

· Permissive joinder (2 requisites): (1) rt to relief must be asserted by or against each P or D relating to or arising out of same transaction or occurrence, or series AND (2) some question of law or fact common to all parties must arise in action
SEE PROBLEMS ON P 918
3RD PARTY CLAIMS (IMPLEADER)
· Rule 14a allows D (TPP) to implead (join) nonparty to action (TPD) who is or may be liable to him for all or part of the P’s claim against him.
	RULE 14 – 3RD PARTY PRACTICE

(a)

· (D = 3rd party P) may serve summons and complaint upon person not a party who may/may not be liable to 3rd P for all or part of P’s claim against 3rd P

· 3rd P doesn’t need leave if he files complaint not later than 10 days after serving orig answer, otherwise, he must obtain leave on motion to all parties to action

· Person served with summons & complaint from 3rd P = 3rd D; he can make any counterclaims under Rule 12 or cross-claims under Rule 13

· 3rd D may assert defenses to P

· 3rd D may assert claim against P arising out of transaction of occurrence that is subj matter or P’s claim against 3rd P

· P may assert claim against 3rd D arising out of transaction or occurrence that is subj matter of P’s claim against 3rd P AND 3rd D shall assert any defenses under Rule 12 (& counterclaims & cross-claims) or for severance or separate trial

· Any party may move to strike or sever 3rd party claim

· 3rd D may proceed against anyone not party to action who might be liable to him for all or part of claim
(b) If counterclaim against P, he may bring in 3rd party (just like D can in (a))



	§1367(b) – see above




WATERGATE CONDO OWNER’S ASSOC v WISS, JANEY, ELSTNER ASSOC.

3rd party complaint is appropriate only when 3rd party D is held liable to D
RULE: 3rd party claim can be maintained only if liability it asserts is somehow derivative of main claim.
Facts: Water (P) ( Legun & Norman (D1) + Wiss, Janey, Elstner (D2) for inadequate repair of balconies; P then hired Brisk (3PD) to do repairs; D1 sues 3PD alleging negligently repaired balcony (& thus solely liable to P).
· FRCP 14a: 3rd party complaint is ok only where 3PD is secondarily/derivatively liable to D ( and if D is liable to P) [not possible to implied 3PD who is solely liable to P]
· Derivative liability is central to Rule 14

· Typically 3PD claims involve 1 jt tortfeasor impleading another or secondarily liable party impleading 1 
who is primarily liable
· 3rd party claim NOT appropriate where D and 3PP say “It was him, not me” – use only when 3PP says “I 

am liable to P, then my liability is only technical or secondary or partial, and the 3PD is derivatively liable 

and must reimburse me for all or party of anything I pay P”

· Right of contribution only where person injured has rt of action against 2 persons for same injury

· Rule 14 permits impleader only where substantive law permits D to pass on liability to another party

PROB 917:
Facts: 3 car accident. P ( Dan.  Dan says P or Donna was completely responsible for accident.

· in some states, cts will determine faults of all 3 (even Donna who was not a party)

· although Dan can sue Donna for contribution to any damages he paid, Donna (a non-party) is not bound to jury’s determination of her proportionate fault

KROGER v OWEN
Summary judgment may be granted on an issue of duty if ct concludes that, as a matter of law, D owed no duty
Fed ct doesn’t retain jurisdiction over action based on diversity when P adds pendent party D who destroys diversity

RULE: Dist ct does not have jurisdiction over a diversity suit where P sues 3PD AND ct lacks independent basis for jurisd over that claim. (see §1367b)
Facts: Husband electrocuted when Owen’s crane contacted power lines of Omaha.  P ( Omaha, diversity in fed ct. Omaha filed 3rd party complaint against D (Owen for negligence). P ( Omaha + Owen (but summary judgment for Omaha, so at ct P ( Owen who was not diverse).  

COMPULSORY JOINDER - NECESSARY & INDISPENSABLE PARTIES
	RULE 19 – JOINDER of PERSONS NEEDED for JUST ADJUDICATION

(a) Person to be joined if Feasible: person who’s subj to svc & whose joinder won’t deprive ct of jx over SMJ shall be joined IF:


(1) in person’s absence complete relief can't be accorded to parties OR


(2) person claims an interest relating to subj of the action AND his absence may:



(i) impair or impede person’s ability to protect that interest OR

(ii) leave parties subj to substantial risk of incurring multiple or inconsistent 
     obligations

· if person refuses to be joined as P then he’ll be made a D OR an involuntary P

· if joined party objects to venue and his joinder renders venue improper then he shall be dismissed from action

(b) When Joinder Not Feasible: if person can't be joined, ct must determine whether in equity or good conscience the action should proceed OR be dismissed

· the ct will consider:

· (1) what extent a judgment rendered in person’s absence might be prejudicial to those already party

· (2) if prejudice from judgment can be lessened or avoided

· (3) if judgment is adequate

· (4) if P will have adequate remedy if action is dismissed

(c) Pleading Reasons for Nonjoinder: pldg will state names of person from (a) not joined & why




Permissive Joinder: (voluntary), Rule 20 allows either party to pull in nonparties as P or D
Compulsory Joinder: bring party into lawsuit by order of ct, even if parties don’t want him there (bring parties into suit that may be affected by the results) [FRCP 19]

- 
cts will call for joinder when underlying substantive law in suit involves rts or liabilities that are joint

· problems: defies party autonomy and cts have to decided claims before the parties
· Rule 19a req P to pull in nonparties as P or D if nonparty has a material interest in the lawsuit (i.e. a nec party).

· It’s hard to see who is nec or not b/c Rule 19b req ct to use subjection criteria in determining if nonparty is indispensable
· Usu. nonparty’s joinder is indispensable when nonparty and party to lawsuit share rts & obligations that are issue to lawsuit, when their claim title to same ppty at issue, or when rts of nonparty would be affected by any relief granted
TEMPLE v SYNTHES [Tortfeasors not nec parties]
RULE: It’s not necessary to make all joint tortfeasors part of the party

Facts: Templed sued Synthes (D1)  alleging defective design of plate that was implanted in him.  P then sued Dr. LaRocca (D2) and the hospital (D3).  Fed ct incorrectly ordered P to join D2 and D3 in action b/c they were indispensable parties under Rule 19a and joinder would have judicial economy, but P did not join them.

· Rule 19a: a tortfeasor part of joint & several liability is merely a permissive party in an action against another with like liability (so it is not nec to join him)

· If Rule 19a is not satisfied then don’t look to 19b

· Compulsory joinder under Rule 19 requires: (1) the nonparty is necessary 19a AND (2) indispensable 19b
· D1 could have impleaded  D2 and D3 under Rule 14a only on basis of derivative liability (that is D1, D2, and D3 are all liable)
· Necessary party (compulsory):
· Jt obligees or jt obligors

· Ownership of interest, ppty

· Representative parties where either representative or part of party is not included

· Contract rights

· Claims to a limited fund

HELZBERG’s DIAMOND v VALLEY WEST MALL 
Generally, a person is not indispensable in a action to determine rights under a contract simply b/c his rights or obligation under an entirely separate K will be affected by the result of the action

RULE: A nonparty is not indispensable if his rts and obligations under an entirely separate contract will be affected by the results of the present action.

Facts: Helzberg sued mall for breach of contract by letting Lords in.  D moves to dismiss for P’s failure to join Lords. Lords has not PJ.
· Lord’s will not be prejudiced by the judgment rendered b/c he is not bound to it

· Dist ct allowed Lords to intervene (to lessen prejudice) but he declined

· Cts are reluctant to find nonparties indispensable if joinder would result in dismissal

· Cts are more willing under Rule 19b to dismiss a case for nonjoinder when SMJ is a problem (rather than PJ) b/c there will always be a state ct that has SMJ
PROBLEMS on 937
INTERVENTION & INTERPLEADER

	RULE 22 – INTERPLEADER

(1) Persons w/ claims against P may be joined as D and required to interplead if P may be exposed to double or multiple liability

· ok if several claimants do not have common origin or are not identical

· not ok if adverse to and independent of ea other OR P avers he is not liable in whole or party to any or all claimants

· this rule doesn’t limit Rule 20

(2) Remedies here are in addition (not limiting) to §1335, 1397, 2361



	§ 1335 – INTERPLEADER

(a) dist ct has orig jx of interpleader or person/corp/assoc that possesses ppty of $500 or more or issuing a note in that amount IF:


(1) diverse, adverse claimants claim to be entitled to that money or ppty AND


(2) P has deposited/paid that money or ppty

(b) actions still entertained if titles/claims of conflicting claimant don’t have common origin/identical but are still adverse & independent of ea other



	§ 1397 – INTERPLEADER

Any interpleader under 1335 may be brought in judicial dist where 1 or more claimants reside



	§ 2361 – PROCESS AND PROCEDURE

In action of interpleader under 1335, dist ct may issue process for all claimants & restrain them from proceeding to state or fed ct affecting ppty/obligation involved in interpleader action.  Process and order is returnable at time when ct or judge directs and be addressed to and served by US marshals for dist where claimant resides.  Dist ct may discharge P from further liability (making the injunction permanent) and make orders to enforce judgment



	RULE 24 – INTERVENTION

(a) Intervention of Right: Upon timely application, anyone is permitted to intervene IF:


(1) fed statute give unconditional rt to OR

(2) applicant claims an interest relating to ppty or transaction AND action may impair or impede his ability to protect interest unless it’s adequately represented by existing party

(b) Permissive Intervention: Upon timely application, anyone is permitted to intervene IF:


(1) fed statute confers conditional rt OR


(2) applicant’s claim or defense and main action have question of law or fact in common

(c) Procedure: person desiring to intervene shall serve a motion to intervene under Rule 5.  Motion will state grounds & accompanied by pldg setting forth claim or defense.  The same for when fed statute gives rt to intervene.




INTERVENTION:

· recognizes that suit will impact a party not joined

· permits unjoined party with strong interest to enter suit where nobody wants her

· further erodes party autonomy

Permissive Intervention:

· captures weaker basis for insisting on joining

· If meet criteria of Rule 24a then must be allowed to join

· If only meet 1 then judge’s decision viewed only for abuse of discretion

· (1) timely: intervenor may not wait for litigation to be on brink of resolution

· (2) interest in ppty or transaction

· (3) interest must be at risk

· (4) interest is not adequately represented


NATURAL RESOURCES (NRDC) v US NUCLEAR REG COMMISSION

Applicants satisfying their burden of 3 requirements of Rule 24a2 should be allowed to intervene
RULE: Impairment criterion - an interest is impaired if res judicate would bind nonparty to judgment and if stare decisis would make future attempts to relitigate impossible.  
Facts:  NRDC sues US Nuclear + United (who was granted a license to operate a uranium mine in NM).  Kerr-McGee and AMC want to join b/c they think United does not adequately represent their interest.
· adequate representation criterion is met if party shows that representation “may be” inadequate

· Adequacy:
· Broad view: if applicant’s interest is similar to but not identical with that of party’s then he should be allowed to intervene unless it is clear that the party will provide adequate representation

· There is some value is having parties in action so they are bound to judgment
· Cts not sure if they should bind parties that know about the action but don’t join

MARTIN v WILKS 
Party seeking judgment binding on another can't obligate latter to intervene in action w/o mandatory joining that person in the action

RULE: One is not bound by a judgment in personam in a litigation that he is not designated as a party or made a party by service of process (tradition that everyone should have his own day in court)

Fact: Blk firefighters got city to change their hiring practices.  White firefighters then sued the city to stop this change.  
· the law doesn’t impose on anyone absolutely entitled to a hearing the burden of voluntary intervention where he is stranger, unless duly summoned to appear in a legal proceeding
· a party seeking to bind judgment on another can't force them to intervene, they must be joined

· Rule 19a: mandatory joinder in circumstances where a judgment rendered in the absence of a person may parties subject to substantial risk of incurring inconsistent obligations

· Rule 19b: standards to allow action to proceed in absence of an interested party

· Adverse claimants maybe be numerous & difficult to identify; if they aren’t joined then might have inconsistent judgment

· Disadvantage of not joining is that he will not have rt to appeal no matter how harmful judgment may be

· Penalty for failing to locate and join all absentee interests is that one must face the prospect of subsequent litigation when the absentees assert their interests

· Burden of joinder is on the parties in the original action

· Impermissible collateral attack doctrine: inconsistent with Rule 19 & 24 and general principle of Anglo-American jurisprudence

· Rule 19+24 say that you are not bound by a judgment for which you are not a party

· Rule 19 says existing parties bear burden of adding new parties (joinder is mandatory); Rule 24 says there is no obligation to intervene (intervention is permissive)

Dissent: encourage impermissible collateral attack doctrine – nonparties should be able to bring up suit again (not barred by res judicata or stare decisis)

INTERPLEADER:

· stakeholder (often bank or insurer) invokes interpleader, joining claimants as parties (this will fail to yield stable resolution if forum lacks jurisdiction over claimant)
· §1335a: removes limitations on fed SMJ

· §2361 nationwide service of process

· §1397: permits venue where claimant resides

· Rule 22: eliminates 4 CL restrictions on equitable interpleader, but subject to normal rules for SMJ (diversity) and PJ (jurisdiction w/I state) and venue (all Ds, where claim arises)

· Used when stakeholders are citizens of 1 state and claimants are citizens of another

	ISSUE
	STATUTORY
	RULE 22

	SMJ
-  Diversity

-  Amount
	Minimal diversity (determined btwn claimants)

$500
	Complete diversity (stakeholder v claimant)

$75K +



	PJ

-  service of process
	Nationwide service of process
	Need PJ; service under Rule 4



	Venue
	Residence of 1 or more claimants
	Residence of any claimants (if all from 1 state); district where dispute arose; district where ppty is; district where any claimant found if no other basis for venue



	Injunction
	Statutory authority for injunction (§2361)
	Only basis is provision in §2283 for stay “where necessary in aid of jurisdiction”




COHEN v PHILIPPINES [Intervention in an interpleader action]
Rule 24 allows anyone, upon timely application, to intervene in an action if he claims an interest relating to the ppty or transaction which is the subject of the action AND the interest is subject to possible prejudice and lack of adequate representation

RULE: Rule 24a allows intervention when 4 elements are met:
(1) motion is timely

(2) petitioner has interest in subject matter

(3) petitioner’s interest is likely to be prejudiced

(4) existing parties don’t adequately represent petitioner’s interest

Facts: Cohen initiates interpleader action in fed ct against Braemer + Philippines.  M filed motion to intervene under Rule 24a for 4 paintings.

CLASS ACTIONS
	RULE 23

(a) Prerequisite to Class Action: persons can sue or be sued in class action IF:

(1) so large that joinder of all members is impracticable

(2) questions of law or fact common to class

(3) claims or defenses of representative parties are typical of class AND

(4) rep parties will fairly and adequately protect interest of class

(b) Class Actions Maintainable: class action is maintained if satisfy (a) AND


(1) separate actions by/against indiv members of class would create risk of:



(A) inconsistent adjudications for indiv members of class that would est. incompatible standards of conduct for opposing party OR



(B) adjudication of indiv members of class would be dispositive of interests of other members not parties OR substantially impair or impede ability to protect their interest OR


(2) opposing party refused to act on grounds gen’ly applicable to class OR


(3) ct finds that quest of law or fact common to members of class predominate quest affecting only indiv members AND class action is superior method for fair & efficient adjudication.  Matters pertinent to findings include:

(A) interest of member of class in individually controlling separate actions

(B) extent & nature of litigation already commenced for or against class

(C) desirability of concentrating the litigation of claims in particular forum

(D) difficulties likely to be encountered in mgmt of class action

(c) Determination of Order Whether Class Action to be Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions


(1) as soon as action is brought, ct will order whether or not it is to be maintained.  It may be conditional, altered, amended before decision on the merits.


(2) for class actions under (b)(3), ct shall direct best notice practicable under circumstances – including notice to all member who can be id by rx effort.  Notice shall advise ea member that



(A) ct will exclude member from class if member so requests by specific date



(B) judgment will include all members who didn’t request exclusion AND



(C) members who don’t request exclusion may enter an appearance through counsel


(3) judgment for class action under (b)(1) or (b)(2) shall include and describe those whom the ct finds to members of class.  Judgment for class under (b)(3) shall include and specify or describe those to whom (c)(2) was directed, and who didn’t request exclusion & ct finds as members of class


(4) when appropriate, the action will be maintained as class action or divided into subclasses

(d) Orders in Conduct of Actions: ct may appropriate 5 different orders

(e) Dismissal or Compromise: class action shall not be dismissed or compromised w/o approval of ct. Notice of proposed dismissal / compromise shall be given to all members of class

(f) Appeals: ct of app may permit appeal from dist ct’s order granting or denying class action certification IF application is made w/I 10 day after entry of order




Rule 23: class action allows for 1 or more parties to sue or be sued as representative parties on behalf of all those similarly situated
Statutory Requirements: (must satisfy all 4 of 23a AND 1 of 23b)

· (1) 23a1: numerosity – enough persons to make joining as individuals impractical (at least hundreds)

· (2) 23a2: commonality –persons share characteristics that matter in substantive law (cohesiveness)

· (3) 23a3: typicality -  class representative stands in same shoes as average class member (class rep will be controlling litigation, making decisions, protect interest of absent members, same incentives & motivations – cts might be more flexible on this if adequacy is fulfilled)
· Ea complaint might be slightly different but they all pt to discrimination

· (4) 23a4: adequacy – class rep must have some stake in litigation, only client relationship with attny, attny must have no conflicts with class, attny is sufficiently skillful & equipped w/ sufficient support & resources to handle case, atty’s & firm’s financial ability
· (1) 23b1: by grouping challenges & supporters into classes, ct prevents “varying adjudications w/ respect to individual members of class that would est. incompatible standards of conduct for the party opposing the class” (also assures that similar parties are treated alike)

· (2) 23b2: provides class actions where party opposing the class acted/refused to act on grounds generally applicable to class; limited to cases where P seeks injunction or declaratory relief; fits standard civil rts case

· (3) 23b3: most controversial; includes all claims where P seeks primarily money damages

(a) small claims lawsuits (b) mass tort: airplane crash, hotel fire

· Advantage to P: increase bargaining power

· Advantage to D: consolidation of suits, efficiency, possible global settlement

· Judges must weigh advantages and disadvantages

· Rep P must pay initial costs of notice, inability to bear these costs will end the suit

· To be certified under 23b3: (1) questions of law/fact common to members of class must predominate over any questions affecting only individual members AND (2) class action must be superior to other available methods for fair & efficient adjudication of controversy [also subject to provisions of 23c2 requiring notice to be given to all member identified through reasonable effort & ea member has option to be excluded] [neither 1 or 2 is required in 23b2]

COMMUNITIES FOR EQUITY v MICHIGAN HS ATHLETE ASSOC [b2]
A class is not maintained just b/c the complaint parrots the legal requirements of Rule 23. A hearing may be necessary for the ct to probe behind the pleadings before coming to rest on the certification problem

RULE: For class certification, you have to meet all 4 in 23a and 1 of 23b
Facts: P claim they received unequal treatment in the athletic program; P class: all present & future female students enrolled in MHSAA member schools who participate in interscholastic athletics OR who are deterred from playing AND are adversely affected
· 23a1 numerosity: fulfilled, thousands of girls

· 23a2 commonality: fulfilled

· if individuals have to submit separate proofs then class denied

· differences in damages sustained usu. doesn’t defeat certification

· 23a3 typicality: fulfilled

· 23a4 adequacy: fulfilled
· Rep must have common interest w/ member AND must appear that rep will vigorously prosecute interest

· Adequacy also measured by quality of class counsel

· 23b2 injunctive relief appropriate for discriminatory treatment

Notice:

· judgment in class action is binding on all present & nonpresent members of class (unless request exclusion), notice & oppty to be heard is important

· in 23b3 class action: all members of class must be given the best notice practicable under the circumstances, including notice to all members who can be identified through rx effort

· named P must pay cost of notifying all members

· Notice must advise class member of action, nature of claim, relief requested

· Under b3: must advise members will be bound by the judgment unless they request exclusion

PHILLIPS PETROLEUM v SHUTTS [Minimum contacts in class actions]
RULE: Forum state may exercise jurisd over claim of an absent class-action P, even though P may not possess minimum contacts to support personal jurisd over D.  Due process requires at a minimum that absent P have oppty to opt-out.  Forum state may not apply its own law to every claim
Facts: Phillips sold gas at higher price but paid royalties on lower price.  Sued in Kansas but <1% of leases in Kansas.  D argues: (1) absent class P lacks of minimum contacts = no PJ (ea lease should be determined in its own state) & (2) request for exclusion to opt out is not due process
· For minimum contacts: D wants to compare absent class P with absent D, but ct says it’s different b/c D has more burdens to defend in distant state then P does

· D has to travel, retain counsel, defend self or suffer default judgment (due process prevents forum state from unfairly imposing these burdens on D

· Absent class P doesn’t need this protection b/c they don’t have to do anything (ct & named P protect interest of absent P, they aren’t usu. subject to counterclaims, not subject to punitive damages)
· Due process was satisfied here: absent P did receive notice & were given the oppty to opt out 

· Forum state may not apply its own law to every claim
· Due Process and Full Faith & Credit Clause: forum state needs significant contact or aggregation of contacts to P’s claims that create state interests in order to ensure the choice of forum law is not arbitrary or unfair

· No indication here that P wanted Kansas law to apply

· rules of this case do not apply to class D

· In all 23b3 classes, members must receive individual notice and chance to opt out

· Can't apply Mullane: unnotified trust beneficiaries are bound to judgment b/c adequately represented by those that were notified
ALLSTATE

RULE: Due Process Clause and Full Faith and Credit Clause provided modest restrictions on the application of forum law.  These restrictions req “that for a state’s substantive law to be selected in a constitutionally permissive manner, that state must have a significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.”

· when considering fairness, an important element is the expectation of the parties

· does not determine which law to apply – just not Kansas law
SETTLEMENT OF CLASS ACTIONS
· Fees:

· Client pays attny fees

· Named representative party in class action may have agreements but contract doesn’t bind absentees

· Cts apply “common fund” doctrine for classes that recover money damages

· P who creates a fund may have those that benefit contribute to lawyer’s fee

· Cts usu. award attny fee taken directly from fund created by litigation

· Fee award in settlement approval hearing (Rule 23e)
· Damages & Injunctive Relief

· Fluid class recovery: damages distribute to future consumer through rate reduction lasting long enough to exhaust the recovery

· Beneficiaries are not people who have suffered the harm but merely similar to them

· Servers to deter D, not compensate P

· Settlement and Dismissal

· Rule 23e: requires ct approval for dismissal or compromise & notice

· Requires ct to approve any settlement or dismissal
SUBSEQUENT PROCEEDINGS – CLAIM PRECLUSION (RES JUDICATA)

FORMER ADJUDICATION

· CLAIM PRECLUSION (res judicata): if P sues D, losing party may not sue prevailing party in 2nd suit involving same claim if 1st lawsuit was decided on merits

· 2 important reqmts: (1) involving the same claim (3) on the merits

· the claim must be the same in both 1st and 2nd action (bars claims that should have been raised in 1st suit)

· Goals: efficiency, finality, avoidance of inconsistency, economy

· Comes from pleadings

· Rule 8 & 18: pleader may state as many claims as she has against opposing party

· issue preclusion (collateral estoppel): A sues B on note, B defends on fraud but loses, A then sues B on another note (A’s 2nd claim is distinct b/c it is a different note but B’s defense is barred b/c it was used in 1st case) (the claim is not barred but the issue was previously litigated in 1st suit)
RUSH v CITY of MAPLE HEIGHTS

RULE: Claim preclusion bars the relitigation of the same claim 2x; if both personal and ppty injuries from same wrongful act then injuries then P may maintain only 1 action to enforce rts
Facts: City negligently maintain roads.  P sued for ppty damage & won.  P then sued for personal damage from same accident.  Ct wrongly barred for issue preclusion – it was claim preclusion.

· overrule Vasu: Paragraph 4 - says that injuries to person & ppty to same person as result of same wrongful act are infringements of different rights & give rise to different causes of action

· majority: only 1 cause of action arise b/c wrongful act is single so cause of action must be single

· Mobile v Ohio Rd (policy: nec to prevent multiplicity of suits, burdensome expense, delays to P, vexatious litigation against D)

· minority: Brunsden – the damages are distinct (old English rule)

· Exception: if P recovers part of damages from insurance co, he is not estopped from prosecuting his own personal action (Underwood)
· to prevail for legal malpractice must show (1) attny of ordinary competence would have known the rule AND (2) but for attny’s error, client would have prevailed in original suit

FED DEPT STORES v MOITIE

RULE: Dismissal for failure to state a claim under FRCP 12b6 is a judgment on the merits (usu. ct will grant P at least 1 leave to amend)

· judgment based on erroneous view of law is not open to collateral attack; it must be corrected only by a direct review & not by bringing another action upon the same cause of action

Facts: US sues various department stores w/ 7 private P
PRECLUDING THE SAME CLAIM

FRIER v CITY of VANDALIA (Efficiency)
Where parties and causes of action in 2 different suits are identical, the 1st suit precludes the 2nd under claim preclusion

RULE: A party may not maintain 2 suits based on the “same set of facts” by (1) limiting the theories of recovery in 1st suit or (2) altering claims for relief in 2nd suit.
· where state ct precludes subsequent suit in fed ct, fed ct must apply state laws of res judicata

Facts: Frier kept parking his cars in the street & police kept towing them (1st suit for replevin of cars, 2nd suit of equitable relief and punitive damages)
· Traditional test for identical causes of action: “same evidence” “common core of operative facts” test
· 1 suit precludes the other where parties and cause of action are identical
· Where evidence necessary to sustain 2nd verdict would sustain 1st (if different legal theories req. different 


evidence then not barred)
· where causes of action based on common core of operative facts (evidence)

· parties  should be required to consolidate all related matters in single lawsuit

· focus on similarities of both suits
· Modern test: (more broad preclusion) – “transactional” test
· All claims arising from single transaction – broadly defined to include matters related in time, space, 


origin, and motivation – must be litigated in a single initial lawsuit
· Common factual transaction

· 2 different causes of action from same transaction must join together (even if different legal theories)
· Claim preclusion designed to impel parties to consolidate all closely related matters

· Prevents oppression of D by multiple cases

· No assurance that 2nd or 3rd suit will be decided more accurately than 1st
· bar subsequent suit not only to every matter offered and received to sustain or defeat claim or demand, 


but also to other admissible matter which might have been offered for that purpose

· claim extinguished includes all rts of P to remedies against the D w/ respect to all or any part of 


transaction, or series of connected transactions, out of which the claim arose.

SPLITTING:

· (1) Different theories of recovery: separate theories are attempts to recovery in K in 1 action & in quasi-K in 2nd (or conversion in 1st and restitution in 2nd)

· (2) Arithmetical splitting: P tries to recover for separate damages from same incident in separate action

· You can't file 1 action for injury to arm, then 2nd for injury to leg

· Most cts would not permit P to sue for personal injuries & ppty damage in separate action

· (3) Splitting of relief: P asserts 1 remedy in 1 action & seeks alternative / supplemental remedy in 2nd action

· Frier sought 1 remedy in 1 suit (replevin) and damages in 2nd suit
· (e.g. P who sues Univ for charging out-of-state tuition is not allowed to sue again for past over-charges)

· claims by different parties: if A + B are in car accident with T, then each can sue T separately (not same transaction)

· Restatement treats D’s failure to object to simultaneous pendency of related suits as an agreement to allow P to split claim

MARTINO v McDONALD’S (Compulsory Counterclaim – Logical Implications of Former Judgment)
Res judicata treats a judgment on merits as absolute bar to relitigation btwn parties and those in privity w/ them of every matter offered and recommended to sustain or defeat the claim or demand AND to every matter which might have been received for that purpose

RULE: Res judicata can be applied to unasserted compulsory counterclaims.  Usu. res judicata doesn’t need to bar it b/c Rule 13a says they are “lost if not raised in proper time.”  Here, P didn’t enter a pleading so wasn’t subject to Rule 13a, but still claim preclusion.

Facts: 1st, McDonald’s sued Martino b/c he breached the K by purchasing another brand franchise.  Martino then sued McDonald’s for violation of antitrust laws.  Ct holds that Martino’s suit is barred by res judicata.  Martino’s suit is not barred by Rule 13a b/c he didn’t not file the suit under Rule 7a – so use res judicata to bar it.
· the defenses that are not presented in their entirety in the 1st suit is lost

· doesn’t apply here b/c P raise different cause of action in 2nd suit (defense)

· res judicata bars counterclaims that nullify rts established in 1st suit

· also preserves the integrity of judgments & protects those that rely on it

· judicial economy is not always top concern

· although P’s counterclaim is a different cause of action, it is barred b/c it would change the outcome of the 1st suit

· a judgment “on the merits” is a finality to the claim for concluding parties and those in privity, not only to every matter which was offered & received to sustain or defeat the claim, but to other admissible matter which might have been offered for that purpose
BTWN the SAME PARTIES
· Privity: someone not formally named as party but so closely connected to suit that treated as tho part of the suit
· (e.g.) A owns land and ct says B has permanent easement on it.  If A sells land to C, then C is held to ct’s judgment is must allow B’s easement
· His legal interest is adequately represented in prior action
SEARLE BROS v SEARL [Privity]
A person is in privity with another when he is identified in interest w/ another that he represents the same legal rights as that person; privity means one whose interest has been legally represented at the time

Facts: Edlean & Woody divorce.  Woody had house in partnership w/ others, but Edlean was granted house

RULE: P can't be bound by decree entered in 1st suit nor are they estopped from litigating their own claim against thte ppty in a subsequent suit since they weren’t parties or privies in 1st action, and issue raised in 2nd action was never litigated in prior proceeding
Res Judicata: for RJ to apply, both suits must involve the same parties or their privies and also the same cause of action; this precludes the relitigation of all issues that could have been litigated as well as those that were litigated in prior action.  If subsequent suit involves different parties, those parties cannot be bound by prior judgment

Collateral Estoppel: arises from different cause of action and prevents parties or their privies from relitigating facts and issues in 2nd suit that were fully litigated in 1st suit.  Collateral estoppel can be asserted only against a party in subsequent suit who was also a party or in privity w/ party in prior suit.

Test for applying CE:

(1) Was the issue decided in the prior adjudication identical w. those present in current action?

(2) Was there a final judgment on the merits?

(3) Was party against whom plea is asserted a party or in privity w/ party to prior adjudication?

(4) Was the issue in the 1st case competently, fully, and fairly litigated?

Apply CE IF:

(1) prior judgment is on the same issue and same facts

(2) issue litigated was essential to support prior judgment AND

(3) it was btwn parties who were the same or in privity w/ them

Privity: person is identified in interest w/ another that he represents the same legal right (includes mutual or successive relationship to rts in ppty)(one whose interest has been legally represented at the time) 

· here P are not in privity w/ Woody b/c they claim no part of Woody’s interest

· they have own, independent separate partnership interest (similar interest but not identical)

· ppty rt arose before commencement of 1st act

· General rule: agents & principals don’t have mutual or successive relationship to rts of ppty and aren’t in privity – so not bound by any judgment against agent (Woody)

· Stranger if no direct interest in subject matter and had not rt to make defense, adduce testimony, cross-examine witnesses, ctrl proceedings or appeal from judgment – even though could have made self party to 1st action – rt to intervene does not subject 1 possessing rt to risk of being bound by result of litigation under RJ

When courts bind nonparties to judgments:
(1) Substantive legal relationship:
a. Successive owners of ppty

b. Actions for injuries and wrongful death of same person

c. Beneficiary and trustee and heirs and executors of estates

d. Co-ownership, jt obligation, vicarious liability

(2) Express agreement to be bound

(3) Instances of “procedural representation”

a. Guardians, class action, potential takers of estate, virtual representation=guides & ctrl suit so that ct treats him like a party

HARDY
RULE: “Virtual representation” – req existence of express or implied legal relationship where parties to 1st suit are accountable to nonparties who file subsequent suit raising identical issues

· w/ virtual representation – you are bound to prior judgment (determination for trial ct) (P argue this)

· Tyrus: group of P who dropped out of 1st case were bound by adjudication b/c they were virtually represented

· No one can be bound w/o his day in court

· privity is not est’d by mere fact that persons may happen to be interest in the same question or in proving the same state of facts

· R2d.§41(1): a person is represented by a party who is:

· (1) trustee of estate or interest as a beneficiary

· (2) invested by person w/ authority to represent him in action

· (3) executor, administrator, guardian, conservator, similar fiduciary manager of interest for beneficiary

· (4) official/agency invested by law w/ authority to represent person’s interest

· (5) representative of class action

· CP can only be asserted against parties to prior litigation or nonparties so closely related to them as to be considered in “privity” w/ litigant.  Also applies to issue preclusion

Fed cts 3 relationships “sufficiently close” to justify preclusion

(1) nonparty who succeeds to party’s interest in ppty

(2) nonparty who controlled the orig suit

i. person must have ctrl over legal theories & proofs

(3) nonparty whose interest were represented adequately by party in orig suit

Facts: P won judgment against 6 asbestos manuf.  Different P sue 6 same manuf & 13 additional manufacturers.

AFTER a FINAL JUDGMENT

· usu. a judgment is final even though an appeal is pending

· some cts postpone the decision on claim preclusion until appeal is resolved

AFTER JUDGMENT “ON THE MERITS”

· judgment after a full trial is undoubtedly entitled to preclusive effect

· cts might want to assign preclusive effect for at least 2 different reasons:

· (1) ct considered & decided merits of suit

· (2) party misbehaved and dismissed suit as a sanction

· Stages of litigation preclude filing 2nd suit by same party

· (1) full jury trial

· (2) directed verdict

· (3) summary judgment 

· (4) dismissal for failure to prosecute

· FRCP 41(b): dismissal under this subdivision and any dismissal not provided in this rule other than dismissal for lack of jurisdiction, improper venue or failure to join a party under Rule 19 operates as an adjudication on the merits

· Dismissal on demurrer bars subsequent action on complaint alleging same facts but doesn’t bar claim raising new issues or new facts in support of same claim
GARGALLO v MERRILL LYNCH [On the merits]
Final judgment by state ct on cause of action over which adjudicating ct has not SMJ does not have claim preclusion effect in any subsequent proceeding

Facts: P’s claim dismissed b/c filed fed claim in state ct
RULE: 28 USC §1738 – fed ct must give state ct judgment same preclusive effect as such judgment would have in a state ct
· here, OH says judgment rendered w/o SMJ ought not to be given preclusive effect

· RJ is an existing final judgment rendered upon the merits, w/o fraud or collusion, by act of competent jurisdiction, is conclusive of rts, questions and facts in issue, as to the parties and their privities, in all other actions in the same or any other judicial tribunal of concurrent jurisdiction

· Rule 8c is an affirmative defense for claim preclusion 

· If you don’t use it then it’s waived

· After Rule 8c motion, then make motion for summary judgment

LIMITS OF STATE POWER IN FED CTS

SEMTEK v LOCKHEED 
RULE: Preclusive effect of judgment in fed diversity action should be the same that would be attached to that judgment if a state ct in the forum state rendered it (from fed CL of former adjudication)
· so a MD ct would give to a fed ct judgment in CA (diversity) the same effect as would be accorded to a CA state ct rendering the same judgment

· this rule has some flexibility: fed reference to state law will not obtain in situations where state law is incompatible w/ fed interest (e.g. discovery orders)

· dismissal under Rule 12b6 not only bars claims pleaded but also claims arising from same transaction or occurrence
Reasons not to apply claim preclusion

(1) parties have expressly / implicitly agreed to allow claim splitting

(2) ct has in 1st action reserved P’s rt to bring 2nd act

(3) jurisdictional limitations prevent P from seeking certain forms of relief
ISSUE PRECLUSION (COLLATERAL ESTOPPEL)
Issue preclusion bars from relitigation only those issues actually litigated and determined
· the party against whom the issue decided may not seek to relitigate an issue

· issue preclusion arises when 2nd lawsuit involves a different claim

· Offensive Issue preclusion: where P seeking to estop D from relitigating issue that D previously litigated & lost against another P; the person invoking issue preclusion is a new P not party to the 1st lawsuit
· Defensive Issue Preclusion:  P is estopped from raising an issue that P had previously litigated & lost against another D; person invoking issue preclusion is new D not party to 1st suit
RULE: When-

(1) an issue of fact or law is

(2) actually litigated and determined by

(3) a valid and final judgment, and

(4) the determination is essential to the judgment,

     - the determination is conclusive in a subsequent action btwn the parties, whether on the same or a different claim

“ACTUALLY LITIGATED” and “DETERMINED”

IL RR v PARKS

Where judgment based on 2 or more distinct facts, a party desiring to plead the judgment as a estoppel by verdict or finding upon the particular fact involved in the subsequent suit must show it was previously decided upon that fact, or else the question will be open to new contention

Facts: Jessie and Bertha gets in accident.  J & B sue for B’s injury & loss consortium in 1st suit.  J loses; B wins.  Now J files suit for own injuries.  IL RR wants issue preclusion.

CLAIM PRECLUSION: estoppel by judgment precludes relitigation of a cause of action finally determined btwn parties and decrees that a judgment rendered is a complete bar to any subsequent action on the same claim or cause of action (theories are barred even if not raised)
ISSUE PRECLUSION: estoppel by verdict – causes of action are not the same but, if the case at bar were to go to trial on all the issues raised in the pleadings and answer, some facts or questions determined and adjudicated in the companion case would again be put in issue in the subsequent action btwn the same parties – estops facts or questions actually litigated and determined in prior action (only estops issues actually decided in prior action)

· litigant is allowed to use extrinsic evidence to establish what issues were determined in previous suit

· ordinarily a default judgment doesn’t serve as a basis for issue preclusion
“ESSENTIAL TO JUDGMENT”
· when 2 judgments in 1st suit, cts debate whether 1 or all should preclude subsequent case
RIOS v DAVIS

RULE: For collateral estoppel to apply, the determination of an issue must been essential to the judgment rendered in the previous case

· a finding of fact which is not material/essential to judgment btwn 2 parties is not binding on parties of later suits

· it is the judgment and not the conclusion of fact which constitutes estoppel

Facts: P sued for injuries in car accident btwn Rios, Davis, and employer

BTWN WHICH PARTIES?

· Mutuality: lawsuit involves the same parties

· Nec. for claim preclusion but not for issue preclusion

· Biologically separate individuals possess separate claims (no rule compels them to prosecute claims

together)

· (e.g.) Husband and wife get in accident w/ RR. Wife sues RR and wins.  Husband can also sue RR.  

· RR is victim of issue preclusion b/c it had a full and fair oppty to litigate the matter in 1st suit (if it won 

1st suit to wife, it must still defend against Husband)

· Husband is not estopped b/c a party who has never had an oppty to litigate the issue can't be 

precluded from doing so

PARKLAND v SHORE [Offensive use of nonmutual collateral estoppel]
Facts: 1st suit: SEC sues Parklane for fraud; 2nd suit: stockholders sue Parkland for same

RULE: P in 2nd suit are estopped for litigating if they could have joined 1st suit (allow nonmutual preclusion)
· Offensive use of collateral estoppel: P seeks to foreclose D from litigating an issue D previously lost

· Likely will increase litigation since potential P will have everything to gain and nothing to lose by not intervening in 1st suit

· Fed cts should not preclude use of this – they should allow trial cts broad discretion when to allow it

· Trial ct should not allow it if 2nd P could have joined in 1st suit or it is unfair to D

· Defensive use of collateral estoppel: D seeks to prevent P from asserting a claim P previously lost to another

· Strong incentive for P to join all potential D in 1st suit

· Collateral estoppel had dual purpose of protecting litigant from burden of relitigating an identical issue w. same party/privy and of promoting judicial economy

· Old: used to be limited to doctrine of mutuality: neither party could use a prior judgment as an estoppel against the other unless both parties were bound by the judgment (gave party who unsuccessfully litigated an action an oppty to relitigate identical issue w/ new parties)

· Blonder-Tongue abandoned mutuality requirement

· Violation of due process for judgment to be binding on litigant who was not a party/privy and therefore never had oppty to be heard
Reason not to apply Issue Preclusion

(1) when party against whom preclusion is sought could not have obtained review of judgment in initial action

(2) issue is one of law and (a) 2 actions involve claims that are substantially unrelated or (b) a new determination is warranted in order to take acct of an intervening change in the applicable legal context or otherwise to avoid inequitable administration of the laws

(3) a new determination of the issue is warranted by differences in the quality or extensiveness of the procedures followed in the 2 cts or by factors relating to the allocation of jurisdiction btwn them

(4) party against whom preclusion is sought had a significantly heavier burden of persuasion w/ respect to the issue in the initial action than in the subsequent action; the burden shifts to adversary; or adversary has a significantly heavier burden than he had in the 1st action

DISCOVERY – RELEVANCE & PRIVILEGE 

	RULE 26(b)(1) – (see below)


DISCOVERY (p 485)

· Ends lawsuits at pretrial:

· (1) produce information about merits to decide to settle or have summary judgment

· (2) allows 1 party to financially wear down the other party

· permit disclosure of witnesses, evidence, documents

· Modern Discovery:

· Pro: uncover facts

· Con: lawyers bury each other in form interrogatories and requests for documents

· most ordinary cases don’t need discovery, when they do it is fair

· large cases get very inefficient

PRIVILEGE (p 493)

· privileges protect information from certain sources

· Self-incrimination: (Amend V) in criminal case D will not take the stand

· Objection on grounds of privilege NOT RELATED TO RELEVANCE

· Block info from particular sources but DON’T BLOCK UNDERLYING FACTS

RULE 26(B)(1)

· may discover matter, NOT PRIVILEGED, and RELEVANT to CLAIM or DEFENSE

· including existence, description, nature, custody, and location of books, documents, tangible things

· and the ID + location of PERSONS having knowledge of discoverable matter

· COURT may order discovery of matter RELEVANT to SUBJECT MATTER in action if GOOD CAUSE

· relevant info need not be admissible at trial if discovery appears REASONABLY CALCULATED to LEAD to discovery of ADMISSIBLE EVIDENCE

· legal relevance: (according to substantive law) information proves or disproves a material fact

BLANK v SULLIVAN & CROMWELL

Facts: female lawyers denied position as law firm & allege sexual discrimination in hiring.  Goettel looks at how the women proceed to partnership to see if subject to employment discrimination

Rule 26: entitled to discovery of information that “appears reasonably calculated to lead to the discovery of admissible evidence”

STEFFAN v CHENEY (p 418)

Facts: Steffan resigned from US Naval after board rec. he be discharged b/c he was gay (not for conduct)

RULE: 5th Amend: privilege against self-incrimination, refused to answer depo about if he engaged in gay conduct b/c they were not relevant

DISCOVERY DEVICES
	RULE 26: GENERAL PROVISIONS GOVERNING DISCOVERY; DUTY OF DISCLOSURE

(a) Req’d Disclosures; Methods to Discover Additional Matter


(1) Initial Disclosures.  A party must w/o awaiting a discovery request (except in (E)), provide:



(A) name (& address, phone #) of ea indiv likely to have discoverable information that disclosing party may use to support claims/defenses (unless solely for impeachment)



(B) copy or description by category & location of all documents, data compilations & tangible things that are in possession, custody or ctrl of party and that disclosing party may use to support its claims/defenses (unless solely for impeachment)



(C) computation of category of damages claimed by disclosing party, making available for inspection and copying as Rule 34 documents/evidentiary material, not privileged or protected from disclosure (including materials bearing on nature & extent of injuries suffered) AND


(D) inspection & copying under Rule 34 any insurance agreement that may satisfy all or part of judgment entered in action or to indemnify or reimburse for payments



(E) Following categories are EXEMPT from initial disclosure under Rule 26(a)(1):




(i) administrative record;




(ii) petition for habeau corpus;




(iii) action brought w/o counsel by person in custody of US




(iv) action to enforce or quash administrative summons or subpoena;




(v) action by US to recover benefit payments




(vi) action by US to collect student loans




(vii) proceeding ancillary to proceedings in other cts AND




(viii) action to enforce arbitration award

· Disclosure must be made no later than 14 day after Rule 26(f) conference unless a different time is set by stipulation/ct order or party objects during conference that initial disclosures are not appropriate and states objection to Rule 26(f)

· Party first served or joined under Rule 26(f) conference must make disclosures w/I 30 days after being served or joined unless different time is set

(2) Disclosure of Expert Testimony:


(A) In addition to disclosure in (1), party shall disclose id of any person who may be used at trial to present evidence under 702, 703, 705


(B) expert witnesses must prepare and sign a report.  Report will contain a complete stmt of all opinions to be expressed and reasons, data or info in forming the opinions, qualifications of witness (list of publications, compensation to be paid, listing of other cases)


(C) w/o direction from ct, disclosures shall be made at least 90 days before trial date or date case is ready for trial or w/I 30 days after disclosures of other party (if evidence intended solely to contradict evidence on same evidence by other party).

(3) Pretrial Disclosures.  In addition to those in 26a1+2, party must provide:


(A) name (address, phone#) of ea witness, identify who will be presented or on call


(B) witnesses whose testimony by depo or transcript


(C) appropriate id of ea doc/exhibits/summaries


These disclosures must be made at least 30 days before trial.  W/I 14 days thereafter, a party may serve & promptly file a list disclosing (i) any objections under Rule 32a of a depo... etc.


(4) Form of Disclosures.  All disclosures under Rule 26a1-3 must be made in writing, signed and served.


(5) Methods to Discover Additional Matter.  Parties may obtain discovery by depo, interrogatories, production of docs, permission to enter land for inspection, physical & mental examinations, requests for admission

(b) Discovery Scope and Limits.


(1) In General.  Parties may obtain discovery (not privileged) that’s relevant to claim/defense of any party (incl. existence, description, nature, custody, condition, & location of any books, docs, tangible things and the id and location of persons having knowledge of it)


- for good cause, ct may order discovery of any matter relevant to subj matter involved in action


- relevant info need not be admissible if discovery appears rx calculated to lead to discovery of admissible evidence


(2) Limitations.  Ct may alter limits on depos & interrogs, length, or limit # of request.  Discovery methods will be limited if ct determines:



(i) discovery is unrx cumulative or duplicative or obtainable from more convenient, less burdensome, less expensive source



(ii) party seeking discovery had ample oppty by discovery to obtain info sought OR



(iii) burden/expense of proposed discovery outweighs benefit


(3) Trial Preparation: Material.  May obtain discovery of docs & tangible things prepared in anticipation of litigation ONLY upon showing that party seeking discovery has substantial need of materials AND unable w/o undue hardship to obtain substantial equivalent of materials by other means

· the ct shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attny or rep of party concerning litigation

· a party/person w/o req’d showing a stmt concerning the action/subj matter previously made by that party/person (if req refused, move for ct order)

· for this paragraph: statement = written stmt signed/adopted/approved by person making it OR stenographic, mechanical, electrical, transcript which is substantially verbatim recital or an oral statement by person

(4) Trial Preparation: Experts. 


(A) Depo of expert shall be conducted after report is provided


(B) can depose or interrog non-witness expert for facts or opinion OR show exceptional circumstances that it’s impracticable for asking party to obtain facts/opinions on same subj by other means.


(C) party seeking discovery of expert pay expert rx fees & pay other party fair portion of fees and expenses rx incurred to obtain facts & opinions from expert

(5) Claims of Privilege or Protection of Trial Preparation Materials.  If info is privileged, must claim expressly & describe nature of docs, comm., things not produced or disclosed in manner that doesn’t reveal info & allow other party to access the applicable privilege

(c) Protective Orders.  If movant has in good faith attempted to confer to resolve dispute w/o ct action  - ct may make any order to protect a party/person from annoyance, embarrassment, oppression, or undue burden or expense from:


(1) disclosure/discovery not be had;


(2) disclosure/discovery may only be had on specific terms/conditions


(3) discovery may only be by method other than selected


(4) scope of disclosure/discovery by limited


(5) discovery conducted w/ only person designed by ct present


(6) depo sealed & opened only by ct


(7) confidential info not be revealed or only in designated way


(8) specified docs only opened by ct

If protective order is denied ct may order party to permit discovery

(d) Timing and Sequence of Discovery.  Ct may order party to correct or supplement:

(1) info from (a) if material info is incomplete or incorrect and other party doesn’t know correction & all expert’s report/depo – must be disclosed by the time of party’s disclosure under (a)(2)(B).

(2) duty to amend response to interrog/requ for prod/requ for admissions if learns that response is material incorrect & not known to other party during discovery or in writing

(f) Conference of Parties; Planning for Discovery.  Except for initial disclosures (a)(1)(E), arty must (as soon as practicable or at least 21 days before scheduling conference) confer to consider their claims, defenses, prompt settlement, arrange for disclosures under (a)(1) and develop discovery plan concerning:


(1) changes to for disclosures under (a) & when (a)(1) will be made


(2) subj which discovery may be needed


(3) what changes & limitations on discovery


(4) other orders to be entered by ct under (c), 16(b)-(c)

Must submit written report outlining discovery plan to ct w/I 14 days after conference.

If nec to comply with Rule 16b conferences, ct may

(i) req conference to be fewer than 21 days after scheduling conference or scheduling order due under 16b AND

(ii) req written report outlining discovery plan fewer then 14 days after conference btwn parties, or excuse the written report & allow oral report of discovery plan at Rule 16b conference

(g) Signing of Disclosures, Discovery Requests, Responses and Objections. – Not Discretionary – Factual Finding Must Impose Sanction but Sanction is Discretionary


(1) every disclosure under (a)(1) or (a)(3) shall be signed by 1 attny & 1 unrepresented party (signature certifies that best of knowledge, info, & belief formed after rx inquire is complete & correct as of time it is made


(2) also for discovery request, response, or objection


If not signed, it shall be stricken unless signed promptly after omission to called to attn & party shall not be obligated to take any action w/ respect to it until signed


(3) If a certification is made in violation of rule & w/o substantial justification, ct may sanction to pay amount of rx expenses incurred b/c violation (incl attny fees)



	RULE 27: DEPOSITIONS BEFORE ACTION or PENDING APPEAL

(a) Before Action.


(1) Petition.  To testify on matter, must file a verified petition to US dist ct of residence of any expected adverse party (stating: expects to be party to action, subj matter of expected action & interest, facts, names & descriptions of person to be adverse parties, names  addresses of persons to be examined)


(2) Notice and Service.  Petitioner will serve notice upon ea person in petition as expected adverse party w/ copy of petition.  At least 20 dys before date of hearing, notice shall be served w/I or w/o dist or state in manner provided by Rule 4(d) for svc of summons.  If svc can't be made w/ due diligence, ct will allow svc by publication & appoint attny for those


(3) Order and Examination.  If dissatisfied, can make order designating/describing persons whose depo may be taken and specify subj matter & oral/written.  


(4) Use of Depo.  Depo can be use in any action involving same subj matter un US dist ct under Rule 32a

(B) Pending Appeal.



	RULE 28: PERSONS BEFORE WHOM DEPO MAY BE TAKEN

(a) Within the United States.  Depo shall be taken before authorized officer or before person appt’d by ct (also in Rule 30, 31, 32, 29)

(b) In Foreign Countries.  Depo in foreign country (1) pursuant to applicable treaty or convention (2) pursuant to letter of request (3) on notice before authorized person (4) before person commissioned by ct

(c) Disqualification for Interest.  No depo shall be taken before a relative, employee, attny, counsel, financially interested



	RULE 29: STIPULATIONS REGARDING DISCOVERY PROCEDURE

(= all earlier rules are default, parties can agree to anything)

Parties may be written stipulation (1) provide that depo may be taken before any person, time, place, notice, manner AND (2) modify other procedures governing or limitations placed on discovery, except to extent time in Rule 33, 34, 36 for responses if they interfere w/ any time set for completion of discovery for hearing motion, trial (need ct approval)



	RULE 30: DEPOSITION UPON ORAL EXAMINATION

(a) When Depo May be Taken: When Leave Req’d


(1) Party may take testimony or depose anyone w/o leave of ct AND:


(2) must obtain leave of ct so consistent with Rule 26b2, person’s in prison, or w/o written stipulation of parties OR - 



(A) Proposed depo results in more than 10 under Rule 30 or 31 by P, D or 3rd D OR



(B) person has already been deposed OR



(C) party seeks depo before time in Rule 26(d) unless notice contains certification that person to be examined will leave US/be unavailable 

(b) Notice of Examination: Gen Reqmt; Method of Recording Production of Docs & Things; Depo of Og, Depo by Telephone


(1) Party desiring depo shall give rx notice in writing to all other parties (stating time, place, name or gen description sufficient to id, address of deposed person).  If subpoena duces tecum is also to be served, the designation of materials set forth in subpoena must be attached to notice.


(2) Deposing party shall state method of testimony in notice (it may be sound, sound/visual, stenographic means).  Any party may had transcript made from depo.


(3) Another party may have depo recorded in another way at own expense


(4) Depo shall be conducted before appointed officer under Rule 28. Officer must make statement at beginning or start of ea tape and at end.


(5) Notice to party deponent may also have request (under Rule 34) for production fo docs & tangible things at depo.  Rule 34 applies to request.


(6) [when don’t know who – but know what you want to ask]  Party’s notice & subpoena may name a corporation/partnership/association/govt agency and describe w/ rx particularity matters requested.  Org will designate 1 or more officers who consent to testify.  A subpoena shall advise non-party org of it’s duty to designate.  


(7) Parties may stipulate in writing or ct may order depo by phone or electronic means

(c) Examination / Cross-Examination; Record of Examination; Oath; Objections.  Parties may serve written questions in sealed envelope on party taking depo & party shall transmit the to officer who shall propound them to witness & record answers verbatim

(d) Schedule & Duration; Motion to Terminate or Limit Examination.  


(1) A person may object/instruct deponent not to answer ONLY when nec to preserve a privilege, enforce a limitation directed by ct, or present a motion under 30(d)(4)


(2) Depo is limited to 1 day of 7 hrs.  Ct must allow more time under Rule 26(b)(2) if needed for fair examination of deponent OR if circumstances delay examination


(3) If ct finds impediment/delay that’s frustrated fair examination of deponent, it may impose sanction (incl rx costs & attny’s fees)


(4) Upon motion and showing the examination is conducted in bad faith or unrx manner to annoy, embarrass, or oppress deponent or party, ct may order officer to cease or limit scope/manner under Rule 26c.  If ct order terminates examination, it may be resumed only upon order of ct.  Depo must be suspended for time nec to make motion for an order.

(e) Review by Witnesses; Changes; Signing.  Deponent has 30 days after record is available to review it AND if there are changes to sign a stmt reciting changes and reasons by deponent.  

(f) Certification and Delivery by Officer; Exhibits; Copies.


(1) Officer must certify true recording in writing, securely seal depo in envelope and sent to attny who arranged it.  


(2) Officer will retain stenographic notes of depo (& be paid for copies)


(3) Party taking depo will give prompt notice of filing to other parties

(g) Failure to Attend or Serve Subpoena; Expenses.


(1) ct may sanction if taking depo & fail to attend


(2) If party giving notice to take depo of witness fails to serve subpoena upon witness & witness doesn’t come b/c that but another party comes, ct may sanction


	RULE 31: DEPOSITIONS UPON WRITTEN QUESTIONS

(a) Serving Questions; Notice.


(1) Any party can take testimony by depo upon written questions w/o leave of ct


(2) Need leave of ct to be consistent w/ Rule 26(b2) or if in prison or w/o written stipulation of parties OR



(A) results in more than 10 depos



(B) person already deposed



(C) party seeking to take depo before time in Rule 26d


(3) party desiring depo upon written questions will serve them to all other parties


(4) W/I 14 days after notice & written questions served, party may serve cross questions upon other parties.  W/I 7 days after being served w/ cross questions, party may serve redirect questions upon others.  Ct may chg time

(b) Officer to Take Response and Prepare Record.  Copy to notice and questions delivered to officer who shall proceed under Rule 30c,e,f

(c) Notice of Filing.  When depo files, party taking it shall notify other parties



	RULE 32 – USE OF DEPOSITIONS IN CT PROCEEDINGS

(a) Use of Depositions.  Depos are applied as though witness were present & testifying against any party:


(1) depo can be used to contradict or impeach testimony of deponent


(2) use of corporate depo


(3) depo of witness can be used if: dead, more than 100 mi away, unable to attend b/c age, illness, infirmity, imprisonment OR, unable to procure attendance by subpoena OR exceptional circumstances


(4) if only part is offered, adverse party may req other parts.  All depos may be used even if substituted

(b) Objection to Admissibility.  Objection may be made at trial or hearing as if witness were present.

(c) Form of Presentation.  Stenographic or nonstenographic (w. transcript).  

(d) Errors & Irregularities.  


(1) As to Notice.  All errors waived unless written objection promptly served


(2) Disqualification of Officer.  Objection waived unless made before depo begins or soon thereafter


(3) Taking of Depo.  



(A) Objection to competency of witness or competency, relevancy, or materiality of testimony are not waived by failure to make them before/during depo, unless ground of objection might have been obviated or removed if presented at time.



(B) Errors at oral examination in manner of taking depo that might be obviated, removed or cured if promptly presented are waived unless seasonable objection is made at taking depo



(C) Objection to form of written questions waived unless served in writing w/I time allowed for serving the succeeding cross and w/I 5 days after service of last questions authorized.


(4) As to Completion and Return of Deposition.  Errors in manner transcribed/prepared are waived unless a motion to suppress depo is made w/ rx promptness after such defect is ascertained



	RULE 33 – INTERROGATORIES TO PARTIES

(a) Availability.  w/o leave of ct, party may serve max of 25 interrogs on other party (incl subparts). Leave to grant add’l interrogs shall be granted if consistent with Rule 26b2.  W/o leave of ct or written stipulation, interrogs can't be served before time in Rule 26d.

(b) Answers and Objections.


(1) Ea interrog shall be answered separately, fully in writing & under oath


(2) answers to be signed (& objections to be signed by attny)


(3) Party whom interrog have been served shall serve copy of answers & objections w/I 30 days after service of interrog (diff time may be directed by ct or agreed in writing of parties)


(4) all objections to interrog shall be stated w/ specificity (if not, then waived) UNLESS failure is excused by ct for good cause


(5) party submitting interrog may move under 37a re objection or failure to answer

(c) Scope; Use at Trial.  Interrog may relate to any matters which can be inquired under 26(b)(1).  

- an interrog is not nec objectionable b/c it is opinion/contention, but ct may order interrog not be answered until after designated discovery has been completed or until pre-trial conference or other later time

(d) Option to Produce Business Records.  If answer is derived from business rec then should specify rec & allow party rx oppty to examine it



	RULE 34 – PRODUCTION OF DOCS & THINGS & ENTRY UPON LAND FOR INSPECTION & OTHER PURPOSE

(a) Scope. Any party may serve a request:


(1) to produce or inspect & copy designated docs


(2) permit entry upon designated land or ppty in possession of other party

(b) Procedure.  A request cannot be served before time in Rule 26d.  Party whom request is served shall serve written response w/I 30 days after svc of request.  



	RULE 35 – PHYSICAL & MENTAL EXAMINATION of PERSONS

(a) Order for Examination.  When mental or physical cond of party is in controversy, the ct may order party to submit to physical/mental examination.  Order made only on motion for good cause shown AND upon notice to person to be examined.  All parties shall specify time, place, manner, scope, cond, & persons.

(b) Report of Examiner.


(1) Party causing examination will deliver to requesting party a copy of detailed written report of examiner (incl results, earlier exams, etc).  After delivery, party causing exam can request like reports of previous or thereafter exams of same condition UNLESS the person is not a party (then must party must show it is unable to obtain it).  


(2) By requesting & obtaining report of exam, party examined waives any privilege it may have in that action or any other involving the same controversy regarding the testimony of every other person who has examined or may thereafter examine party w. respect to same mental/physical condition.



	RULE 36 – REQUESTS FOR ADMISSIONS

(a) Request for Admission.  Any party may serve a written request of admission of the truth of any matters w/I scope of Rule 26(b)(1) related to stmts or opinions of fact or application of law to fact, including genuiness of documents.  W/o leave or ct or written stipulation, requests for admission may not be served before time specified in Rule 26d.

· ea matter of admission requested shall be separately set forth.  The matter is admitted unless w/I 30 days after service of request or w/I time ct allows or as parties agrees in writing under Rule 29 or written answer/objection to requesting party

(c) Effect of Admission.  Ct may permit w/drawl or amendment



	RULE 37 – FAILURE TO MAKE OR COOPERATE IN DISCOVERY: SANCTIONS

(a) Motion for Order Compelling Disclosure or Discovery. Upon rx notice, a party may apply for an order compelling disclosure or discovery.

(1) Appropriate Court.  Application for order to party shall be made to ct which action is pending.  If not a party then to court in district where discovery is being taken.

(2) Motion.


(A) If party fails to make disclosure under Rule 26(a), other party may move to compel disclosure & appropriate sanction.  Motion must include certification that movant has in good faith conferred or attempted to confer w. party not making the disclosure in an effort to secure the disclosure w/o court action



(B) If deponent fails to answer question under Rule 30,31 or corp fails under Rule 30(b6), 31(a) or party fails to answer interrog under Rule 33 or fails to respond to request for inspection under Rule 34 – discovering party can move for order to compel answer BUT must include certification that movant has in good faith conferred or attempted to confer w/ failing party in an effort to secure information w/o ct action


(3) Evasive or Incomplete Disclosure, Answer, or Response.  – treated as failure to disclosure, answer, or respond


(4) Expenses and Sanctions.



(A) If motion is granted or discovery is provided after motion was filed, ct shall req party/deponent whose conduct necessitated motion to pay moving party rx expenses incurred in making motion (incl attny fees) UNLESS motion was filed w/o movant 1st making good faith effort to obtain disclosure or discovery w/o ct action OR opposing party’s nondisclosure was justified



(B) If motion is denied, ct may enter protective order under Rule 26c and req moving party to pay party opposing motion rx expenses incurred in opposing the motion, incl. attny fees UNLESS ct finds that making the motion was substantially justified or other circumstances make award unjust.



(C) if motion granted in part and denied in party, ct may enter protective order under Rule 26c & apportion rx expenses incurred in just manner

(b) Failure to Comply w/ Order.


(1) Sanctions by Court in District Where Deposition Is Taken.  If deponent fails to be sworn to answer a question it might be contempt of the court


(2) Sanctions by Ct in Which Action is Pending.  If party or person under Rule 30(b6), 31(a) to testify on behalf of party fails to obey an order, ct may order:



(A) Order that matters in order shall be taken to est. purpose for action on accordance w/ claim of party obtaining order



(B) Order refusing to allow disobedient party to support/oppose designated claims/defenses or prohibit party from introducing designated matters in evidence



(C) Order striking out pldgs or staying further proceeding until order is obeyed or dismissing action or proceeding or rending judgment



(D) In lieu of any foregoing order, an order treating contempt of ct as failure to obey order to submit to physical/mental exam



(E) If fail to comply w/ Rule 35(a) 

(c) Failure to Disclose; False or Misleading Disclosure; Refusal to Admit.

(1) A party w/o substantial justification fails to disclose info under Rule 26a, 26e1, or amend 26e2 is not permitted to use evidence at trial, at hearing, or on motion any info not disclosed.  Ct may impose appropriate sanctions (rx expenses, attny fees, informing jury of failure)


(2) If party fails to admit genuiness of doc requested under Rule 36 & requesting party proves genuiness of doc, requesting party may apply to ct for an order req other party to pay rx expenses incurred in making proof.  Ct shall make the order UNLESS it finds:



(A) request was objectionable under Rule 36a OR



(B) admission sought was of no substantial importance OR


(C) party failing to admit had rx ground to believe that party might prevail on matter OR



(D) there was other good reason for failure to admit

(d)(e)(f)(g)




Rule 34 permits inspection of land and objects (most discovery will include request for documents) – from party (may not be made before disclosure required in Rule 26(a)

· for nonparty: to request docs, need to embody in subpoena under Rule 45(a)(1)(c)

· unlike interrogatories and depos, # of docs requested is not limited

· one difficulty of requesting docs is how (too narrow? Too broad?)

· Inspecting things and people:

· Rule 36(b) requires producing party to produce the doc

· Rule 35 requires special application to ct and showing of “good cause”

· Request for Admissions:

· Rule 36 makes evidence irrelevant

· Ensuring Compliance:

· Rule 37: ct may impose punishment ranging from $$ to dismissal of case or default judgment

· Rule 37(b): sanctions when party fails to comply w/ discovery rule

· Rule 26(g): req parties to sign disclosures, discovery requests, and objections and punishes parties for unjustified requests and refusals even if behavior doesn’t violated ct order; suggests that attny fees will be an appropriate sanction

· Rule 26(f): req parties to confer about case and about discovery plans as a prelude to subsequent scheduling conference w/ judge

· Rule 26(a) and 29: give parties power to write their own discovery rules

Timeline for Discovery:

(1) D must be served or waive service pursuant to Rule 4(d)
(2) Appearance refer to D filing some paper or motion the evinces participation in lawsuit (include answer and Rule 12(b) motions)

(3) Pretrial procedures begin

a. Rule 16(b): 90 day after D’s appearance / 120 after service, judge shall hold a “scheduling conference” to discuss discovery & pretrial matters

b. Rule 26(f): req parties to meet w/o judge to discuss case (as soon as practicable or at least 21 day before scheduling conference is held)

c. Rule 26(a)(1): req parties (at this meeting or w/I 14 day after) to exchange disclosure lists
d. Req disclosures at least 7 days before scheduling conference and at the most 4 months after complaint is served (no later than 85 days after appearance)

e. Rule 26(d): parties may not use other forms of discovery until after meeting in 26(f)

SEE p 503, 506 problems and S 423-430 problems!
LIMITS ON DISCOVERY – WORK PRODUCT DOCTRINE
HICKMAN v TAYLOR

RULE: Work-product (information obtained by counsel in preparation for trial) of attny is privileged. Absent showing a need, an attny’s work product (notes & memo acquired from interviews w/ witnesses) is beyond scope of discovery
· Rule 33: permits party to seek information but not documents

· Rule 34: applies only to parties (attny is not a party)

· Rule 26c & 30d limitations inevitably arise when it can be shown that examination is being conducted in bad faith or to annoy, embarrass or oppress person subject to inquiry

· Rule 26b: furthers limitations when inquiry touches upon irrelevant or encroaches upon recognized domains of privileges

Privilege: attny client privilege doesn’t extent to info which an attny secures from a witness while acting for his client in anticipation of litigation (does not apply to memoranda, briefs, communications and other writings prepared by counsel for own use)(unrelated to writings that reflect attny’s mental impressions, conclusions, opinions or legal theories)

· attorney's work product may be discovered where relevant and non-privileged facts remain hidden in an attorney's file and where production of those facts is essential to the preparation of the opposing party's case

· policy against invading the privacy of an attorney's work product is so essential that the party seeking the production must bear the burden
· privilege has nothing to do with relevance (not intended to block underlying facts)
Facts: P brought suit for wrong death from sunk boat.  P’s attny gathered info and made notes.  D’s attny wanted to make the notes discoverable.
SEE PROBLEMS p 535

EXPERT WITNESS
· before a ct lets an expert testify, party presenting such testimony must establish that he or she is an expert and is relevant

· Rule 26(a)(2) req info about experts who may testify and about basis for their testimony, including a written report prepared and signed by the witness containing a complete statement of all opinions to be expressed and reasons therefore

· Rule 26(b)(4) for additional discovery of expert, testifying expert submit to pretrial deposition but erects special barriers around opinions of nontestifying experts

· Rules protect experts who develop information in prep for trial (shields mental processes of those who prepare for trial)
SEE PROBLEMS p 539

THOMPSON v HASKELL (Psychological evaluation)
Facts: P sued for sexual harassment and got counseling from psychologist.  D wants psychological evaluations.  P claims privilege.
Rule 26(b)(4): permits party to discover facts known or opinions held by nontestifying expert who was retained by another party only when Rule 35b permits such discovery or when there are exceptional circumstances making it impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means
In this case, assuming arguendo that P’s psychological report is covered by Rule 26b4, the report is still not exempt from discovery b/c there are exceptional circumstances favoring disclosure – the report evaluates P’s mental and emotional state only 10 days after her termination, thus making it highly probative w/ regard to P’s allegation of severe depression

· no other comparable report was prepared during the wks immediately following P’s discharge (D can't obtain this crucial info from another source)

· if the report had not been so close to termination, D could have had P subject to separate evaluation

CHIQUITA v BOLERO REEFER (expert inspection)

Facts: Reefer damaged P’s cargo.  P sent over expert for inspection of crane. D now wants files

RULE: Rule 26b4 - non-testifying experts are generally immune from discovery; permits discovery of facts known or opinions held by nontestifying experts when exceptional circumstances exists that warrant disclosure
· applies to doc discovery and depositions

· here, D could have hired his own expert to inspect the crane, he shouldn’t be able to ride on the back of P (so D is barred from deposing expert and can't have recorded observations and opinions)

· but he can still get the doc that relay facts

· difference btwn Chiquita & Thompson is that here D could have sent own expert and chose not to

Expert – test is whether that person was hired to make an evaluation in connection w/ expected litigation (as opposed to normal witness)

PERSONS TO BE SANCTIONED

Rule 11c2a: prohibits imposition of monetary sanctions on a represented party for violation of 11b2
Rule 11c: authorizes sanctions imposed on law firms and particular attorneys who sign offending pleadings; 

Rule 11c1a: absent exceptional circumstances, a law firm shall be held jointly responsible for violations committed by its partners, associates, employees

· ct has authority to sanction a co-counsel law firm as well as primary offending firm even though co-counsel don’t sign pldg

ENSURING COMPLIANCE/CONTROLLING ABUSE OF DISCOVERY
SANCTIONS AS A REMEDY

· evasiveness, stonewalling, dilatory tactis and use of discovery to force opponent to settle for less are abuses

· Rules 37, 26g, 11, 16f, §1927 authorize sanctions

· Cts have inherent equitable powers to address discovery abuses (but cts are usu. relunctant)

CHUDASAMA v MAZDA

Facts: Car accident. Both sides adopted unreasonable positions; P asks for almost every document and D gave almost nothing. Ct didn’t not keep any of it in check and entered default judgment against Mazda.

RULE: Failure to consider and rule on significant pretrial motions before issuing dispositive orders can be an abuse of discretion of dist ct.  Facial challenges to legal sufficiency of a claim/defense should be resolved before discovery begins.

· delaying ruling on motion to dismiss a nonmeritorious claim until after the parties complete discovery encourages abusive discovery and imposes unnecessary costs

· filtering out burdensome discovery requests before issuing dispositive orders serves many of the same purposes as eliminating nonmeritorious claims for relief that unnecessarily broadens scope of discovery

· Rule 26g: req discovery-related filings to bear signature of attny of record; certifies that filing conforms to the discovery rules; proper purpose; doesn’t impose undue burdens on opposing party

· Rule 26g3: is not discretionary – factual determination if filing was in violation and MUST impose a sanction

SUMMARY JUDGMENT
	RULE 56 – SUMMARY JUDGMENT

(a) For Claimant.  Party seeking to recover upon claim or obtain declaratory judgment may (anytime after 20 days from commencement of action OR after svc of motion for SJ by adverse party) move w/ or w/o supporting affidavits for SJ in it’s favor

(b) For Defending Party.  A party against whom a claim is asserted or a declaratory judgment is sought may (at any time) move w/ or w/o supporting affidavits for SJ in its favor

(c) Motion and Proceedings Thereon.  [movant’s burden] Motion to shall be served at least 10 days before time fixed for hearing.  Adverse party (prior to day of hearing) may serve opposing affidavits.  Judgment sought shall be rendered if pldg, depos, answers to interrog & admissions w/ affidavits show there is no genuine issue as to any material fact AND that moving party is entitled to judgment as a matter of law.  Interlocutory SJ may be rendered in issue of liability alone although there’s a genuine issue as to amount of damages.

(d) Case Not Fully Adjudicated on Motion.  If motion is not rendered upon whole case, ct shall ascertain material facts w/o substantial controversy & material fact that are actually, in good faith controverted.  Ct shall order specifying facts w/o substantial controversy (incl uncontroverted damages) and direct further proceedings

(e) Form of Affidavits; Further Testimony; Defense Required.  Affidavits shall be made on personal knowledge, set forth facts as would be admissible as evidence, show that affiant is competent to testify.  Ct permit affidavits to supplement/oppose depos, answers to interrog, other affidavits.

(f) When Affidavits Are Unavailable.  If affidavits cannot be used to present facts essential to justify opposing motion, ct may: refuse application for judgment, order continuance to permit affidavits to be obtained, depos to be taken, discovery to be had, or make such other order as just

(g) Affidavits Made in Bad Faith.  – ct will order party employing them to pay other the amount of rx expenses for which the filing of affidavits caused.




Summary Judgment (curtailing adjudication) – adjunctive alternative to trial for cases so one-sided that trial is pointless (undisputed facts, judgment as a matter of law)

· Rule 56c: motions are granted when the rec shows that there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law

· Party opposing motion must come forward w/ specific facts showing a genuine issue for trial

· Cts decide based on documents (affidavits, deposition transcripts, copies of relevant docs) – no witnesses or jury

· Affidavit is a written doc where affiant swears under penalty of perjury that stmts made are true

· SJ is on undisputed facts and judgment as a matter of law

· Moving party has burden under 56c of demonstrating absence of genuine issue of material fact, party opposing motion must come forward w/ specific facts showing there is a genuine issue for trial 56e

ADICKES: moving party has initial burden of production by producing affirmative evidence negating an essential element of nonmoving party’s claim (easier – better to present own evidence then wait around like in Celotex)
· Facts for D = moving party

· no evidence is needed to oppose SJ when evidence supporting it fails to establish absence of genuine issue

· this hold should not be construed to mean that moving party must always have burden of producing evidence to who absence of material fact in dispute

NISSAN v FRITZ
RULE: For burden of production, moving party must either produce evidence negating an essential element of nonmoving party’s claim/defenses OR show that nonmoving party doesn’t have enough evidence of an essential element to carry on ultimate burden of persuasion at trial.  
· Initial burden of production is burden of producing evidence or showing of absence of evidence on motion for SJ

· Ultimate burden of persuasion can be either to motion or to trial

· Moving party w/o ultimate burden of persuasion at trial has both initial burden of production AND ultimate burden of persuasion on motion for SJ (usu. D)

· So moving party always has initial burden of production on motion for SJ

· If moving party fails to carry initial burden of production then nonmoving party has no obligation to produce anything (even as a P) – nonmoving party can move to deny motion for SJ

· If moving party does carry initial burden of production, then nonmoving party must produce enough evidence to create genuine issue of material fact (otherwise moving party wins SJ)

· HERE – moving party (D) had not ultimate burden of persuasion at trial – BUT has initial burden of production and ultimate burden of persuasion on motion

· Moving party will have made rx efforts to discover whether nonmoving party has enough evidence to carry its burden of persuasion at trial

Both Adickes & Celotex (moving party = D): moving party may carry out burden of production 2 way: 
CELOTEX v CATRETT (reduced burden of moving party – hope to broaden scope for SJ)
After suitable discovery, moving party has initial burden of production to show that nonmoving party didn’t have enough evidence to carry ultimate burden of persuasion at trial
RULE: SJ may be appropriate even if moving party fails to produce evidence demonstrating lack of factual dispute
· moving party may meet burden of persuasion by demonstrating that nonmoving party failed to supply sufficient evidence of a genuine dispute of material fact

· moving party does not always have to produce evidence showing absence of genuine dispute about material fact

· moving party meets its burden by simply alerting the court that the nonmoving party has failed to establish evidence sufficient to prove its claims
· Rule 56e: precludes party opposing SJ from referring only to it pldg (intended to broaden scope of SJ)
· Standard of SJ mirrors standard for directed verdict (Rule 50a)
Dissent:

· Whether moving party has discharged its initial burden of production depends upon which party will bear the burden of persuasion on the challenged claim at trial

· If the moving party bears the burden of persuasion, it must support its motion with credible evidence that would entitle it to a directed verdict if not controverted at trial
· if the nonmoving party bears the burden of persuasion, then the party moving for summary judgment may satisfy its burden of production in two ways:
· (1) it may submit affirmative evidence that negates an essential element of the nonmoving party's claim
· (2) it may demonstrate that the nonmoving party's evidence is insufficient to est. an essential element of the nonmoving party's claim
· moving party in this scenario may not simply assert a conclusory stmt that the nonmoving party's evidence is insufficient

· Rather, it must affirmatively show the absence of evidence to support a judgment for the nonmoving party
· based on the facts of this case, Celotex failed to discharge its initial burden of production (under 56c)
Facts: Catrett charge D with asbestos poisoning.  D move for SJ b/c she cant produce evidence to support claim

RT TO JURY TRIAL
	7TH AMENDMENT

IN suits at CL, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved & no fact tried by a jury, shall be otherwise reexamined in any ct of the US, than according to the rules of the CL.




· 7th amendment est. rt to jury trial (parties have rt to jury trial if they did at CL in 1791)

· CL: law and equity separate (rt to jury for actions at law)

· the distinction becomes less clear in modern times – e.g. -

· legal and equitable claims are presented in single lawsuit

· parties assert single claim but request several forms of remedy

· party files a claim only available in equity and request legal remedy

SEE problems p 669

CHAUFFEURS v TERRY (Supreme ct expands 7th Amendment to allow rt to jury trial)
Facts: Union drivers sue employer and union seeking back pay and breach of K (fair representation). P use analogy of trustee’s breach of legal duty.
RULE: Action for breach of fair representation, although analogous to equitable claim at CL, carries rt to jury trial
· To determine whether a particular action involves legal rights (jury trial allowed) we conduct a two-step inquiry

· (1) compare the statutory action to the 18th-century actions brought in England prior to the merger of law and equity

· (2) examine the remedy sought and determine whether it is legal or equitable in nature (this second inquiry is more important)

· award of monetary relief must necessarily be legal
POST-TRIAL MOTIONS
	RULE 50 – JUDGMENT AS A MATTER OF LAW IN JURY TRIALS; ALTERNATIVE MOTION FOR NEW TRIAL; CONDITIONAL RULINGS

(a) Judgment as a Matter of Law.


(1) If during TBJ, not legally sufficient evidentiary basis for rx jury to find for that party on that issue, ct may determine issue against party & grant motion for judgment as a matter of law against that party


(2) Motions for judgment as a matter of law may be made anytime before submission of case to jury.  Motion shall specify judgment sought & law & facts which moving party is entitled to judgment

(b) Renewing Motion for Judgment After Trial; Alternative Motion for New Trial.  If ct doesn’t grant motion for judgment as matter of law at close of all evidence, ct has submitted action to jury subject to ct’s later deciding legal questions raised by motion.  Movant may renew its request for judgment as a matter of law by filing a motion no later than 10 days after entry of judgment and may alternatively request new trial or join a motion for a new trial under Rule 59.  On renewed motion, ct may: 


(1) if verdict was returned:



(A) allow judgment to stand,



(B) order new trial



(C) direct entry of judgment as a matter of law; or


(2) If no verdict was returned:



(A) order a new trial, or



(B) direct entry of judgment as a matter of law.
(c) Granting Renewed Motion for Judgment as a Matter of Law; Conditional Ruling; New Trial Motion.


(1) If renewed motion for judgment as a matter of law is granted, ct shall also rule on the motion for new trial (if any).  If motion for new trail is conditionally granted, the order doesn’t affect finality of judgment.  If motion for new trial is conditionally granted and judgment is reverse on appeal, new trial shall proceed unless app ct orders otherwise.  If motion for new trial is conditionally denied, appellee on appeal may assert error in that denial; and if judgment is reversed on appeal, subsequent proceedings shall be in accordance w/ order of appellate ct


(2) Motion for new trial under Rule 59 by party against whom judgment as a matter of law if rendered shall be filed no later than 10 days after entry of judgment. 

(d) Same: Denial of Motion for Judgment as a Matter of Law.  If motion for judgment as matter of law is denied, party who prevails may (as appellee) assert grounds for new trial on event appellate ct concludes that trial ct erred in denying motion for judgment.  If app ct reverses on judgment, then appellee is still entitled to new trial, or from directing trial ct to determine whether new trial shall be granted.



	RULE 59 – NEW TRIALS; AMENDMENT OF JUDGMENTS

(a) Grounds.  New trial may be granted to any parties on all/part issues


(1) in action which there has been a trial by jury for reasons which new trials have been granted in actions at law, and


(2) in action tried w/o jury for reasons which rehearing have been granted in suits in equity.

On motion for new trial in action w/o jury, ct may open judgment if 1 has been entered, take add’l testimony, amend findings of fact & conclusions of law or make new findings & conclusions, and direct entry of new judgment

(b) Time for Motion.  Any motion for new trial shall be filed no later than 10 days after entry of judgment

(c) Time for Serving Affidavits.  When motion for new trial based on affidavits, they shall be filed w/ motion.  Opposing party has 10 days after svc to file opposing affidavits, but that period may be extended up to 20 days, either by ct for good cause or by parties’ written stipulation.  Ct may permit rely affidavits.

(d) On Ct’s Initiative; Notice; Specifying Grounds.  No later than 10 days after entry of judgment, ct may order new trial for any reason justifying granting motion.  After parties have notice & oppty to be heard, ct may grant timely motion for new trial for a reason not states in motion.  When granting new trial on own initiative for reason not stated in motion, ct shall specify grounds for order.

(e) Motion to Alter or Amend a Judgment.  Any motion to alter or amend a judgment shall be filed no later than 10 days after entry of judgment.



	RULE 60 – RELIEF FROM JUDGMENT OR ORDER

(a) Clerical Mistakes.  – from oversight or omission can be corrected by ct at any time OR on motion of any party after such notice as ct orders.  Before appeal is docketed during pendency.

(b) Mistakes; Inadvertence, Excusable Neglect; Newly Discovered Evidence, Fraud.  On motion and just terms, ct may relieve party/legal rep from final judgment, order for the following reasons:


(1) mistake, inadvertence, surprise, or excusable neglect


(2) newly discovered evidence which by due diligence could not have been discovered in time to move for new trial under Rule 59b


(3) fraud, misrep, other misconduct of adverse party


(4) judgment is void


(5) judgment satisfied, released, or discharged, or prior agreement which is was based was reversed/vacated/no longer equitable


(6) other reason justifying relief

Motion shall be made w/I rx time and for reasons 1,2,+3 not more than 1 yr after judgment, order, proceeding was entered.  Motion from this section doesn’t affect finality of judgment or suspend operation.  




· US procedure aims at assuring that judgment be based only on inferences that rx person could rationally draw from evidence presented at trial

· Burden of Production: more important, burden of going forward w/ substantial evidence to permit rx jury to find in party’s favor

· if you don’t have evidence before motion for SJ then lose even if you have strong factual case

· Negligence: P will have burden of production; Defense of SOL: D has burden of production

· P must 1st satisfy it, then shifts to D, then P must satisfy burden of persuasion

· Burden of persuasion: higher burden, burden to convince trier of fact by preponderance of evidence that he is correct

· Usu. for P (D has it for affirmative defenses & counterclaims)

· Evidence must be beyond a rx doubt (criminal)
REID v SAN PEDRO
Facts: P failed to satisfy burden of production that cow passed through broken fence & killed by train (could’ve been open gate)

· jury deliberation is typically unavailable to impeach a verdict

· Rule 52a: if case tried by judge, requires that ct find facts specially & state separately its conclusions of law – finding of fact made by trial judge an be set aside on appeal if clearly erroneous
Controlling Jury Before Verdict

· Directed Verdict (50): if D feels that P hasn’t met burden of production then move for directed verdict
· Move for judgment as a matter of law (j.m.l) – ask judge to take case away from jury to prevent it from considering evidence & reaching verdict

· 50a: “there is not legally sufficient evidentiary basis for a rx jury to find for that party on that issue”

· Ground for motion is that evidence will only support 1 result

· Results in final judgment against party that fails to carry burden of production

· This raises different issue: credibility (which witness is more compelling), inference (what conclusion can be rationally drawn), evaluation (physical facts), AND substance (what is knowledge of D)

Controlling Jury After Verdict

· If trial judge commits error, appeal is possible
If no judge error & jury gives unsupported verdict, 2 solutions:

· (1) Judgment as Matter of Law (Judgment Notwithstanding the Verdict – JNOV):

· if facts aren’t sufficient then attny should have moved for SJ
· Result: granting jnov is immed entry of judgment for loser of verdict (not new trial)

· if attny didn’t move for SJ, then he should move for jml before the case went to jury

· if the ct grants is then the case ends

· sometimes judge will deny motion for jml (50) even if fail to meet burden of production b/c if he grants it and the app ct reverses then there has to be a new trial (waste of resources)

· if judge denies motion for jml then 2 results:

· (1) evidence is so one sided that jury will return proper verdict

· (2) judge can grant jnov = late ruling on earlier motion for jml

· Grounds for jnov are same as for jml = “no legally sufficient evidentiary basis for rx jury to find for party” whom motion is made – 50a
· RULE: must file a 50a Motion for Directed Verdict before the verdict to file a 50b Motion for jnov after trial (7th amendment constitutional foundation)(unconstitutional to have 50b w/o 50a)

· 7th amendment – no fact tried by jury shall be otherwise reexamined in any ct of US than according to the rules of CL”

· (2) Grant New Trial: Rule 59

· Allows judge to grant new trial on own initiative (59d) OR party’s motion

· Safer than jnov b/c start over, not a decision for the other side

· Doesn’t specify grounds for which a new trial may be ordered, but CL indicates there should be 2 reasons

· (1) Procedural Flaw: process leading up to verdict has is flawed

· Attny made impermissible argument

· Erred in admitting evidence

· Juror misbehaved during trial

· (2) Flawed Verdict: result of trial was unjustified (verdict is against the weight of the evidence)

APPEAL – FINAL JUDGMENT RULE
	§ 1291 – FINAL DECISIONS OF DIST CTS

Cts of appeals shall have jx of appeals from all final decisions of dist cts of US



	§1292 – INTERLOCUTORY DECISIONS

(a) Cts of appeals shall have jx of appeals from:


(1) interlocutory orders of dist cts or judges granting, continuing, modifying, refusing or dissolving injunctions or refusing to dissolve or modify injuctions


(2) Interlocutory orders appointing receivers or refusing orders or wind up receiverships or to take steps to accomplish purposes such as directing sale or other disposals of ppty


(3) interlocutory decrees of dist cts or judges determining rts & liabilities of parties to admiralty cases

(b) When dist judge when making a civil action an order not appealable under this section, shall be of opinion that such order involves a controlling question of law which there’s substantial ground for difference of opinion & immed appeal from order may materially advance the ultimate termination of litigation – he shall state in writing.  Ct of App that would have jx over action may permit an appeal to be taken from order, if application is made w/I 10 days after entry of order: provided that application for appeal shall not stay proceedings in dist ct unless dist judge or ct of app or judge orders



	RULE 54(B) – JUDGMENT UPON MULTIPLE CLAIMS OR INVOLVING MULTIPLE PARTIES.

When more than 1 claim for relief (incl counterclaim, cross-claim, 3rd party claim) or multiple parties, ct may direct entry of final judgment as to any or all claims or parties ONLY upon express determination that there is not just reason for delay and express direction for entry of judgment.  w/o such determination or judgment, any order/judgment that adjudicates fewer than all the claims or rts and liabilities of fewer than all parties shall not terminate the action for any claims or parties AND order/judgment is subject to revision any time before entry of judgment adjudicating all claims & rights & liabilities of all parties.




· Appeal can only be taken from adverse decision

· Gen Rule: matters not raised on trial may not be raised on appeal – BUT ct app has discretion to hear an issue not raised before dist ct in exceptional circumstances where injustice might otherwise resutl

· §1291 appeals lie only from final judgment decision of dist ct
· Rule 54b: allows ct to enter final judgment on 1 or more but fewer than all claims or parties

· Wks when separate matters were all joined together

· Judge must make express determination that there is not just reason for delay in making decision appealable

· if 1 person from party gets SJ then that person can appeal immediately

· if potential appeal contains an issue that persists in remaining claims, an appellate decision may clarify them before trial

· §1292b: trial judge may certify that order involves a controlling question of law to which there is substantial ground for difference of opinion and that an immed appeal from order may materially advance the ultimate determination of litigation

· Here an interlocutory appeal is allowed

Final Judgment Rule

· final decision: end the litigation on the merits and leaves nothing for the ct to do but execute the judgment

· §1291: 2 functions: (a) defines moment which appeal is proper AND (b) grants jx for appellate ct to hear appeal

Moment of Final Judgment:

· must file notice of appeal w/I 30 days of entry of judgment (60days if appeal involves US)

· ct of app says time limits is jurisdictional – so they have no jx to hear appeal if notice is filed too late

· dist ct can extend time if party did not receive notice of entry of judgment & no prejudice to other party

· allowed to extend up to 30 days on showing excusable neglect or good cause

· Rule 58: a judgment is effective when set forth & entered under Rule 79a

LIBERTY MUTUAL INSUR v WETZEL
Facts: Wetzel sues for discrimination.  Dist ct grant’s P’s motion for partial summary judgment AND granted D’s to appeal partial summary judgment
· Dist ct incorrectly believed that its amended order was appealable as final decision under §1291 b/c it entered its judgment pursuant to Rule 54(b) – NO – this decision was interlocutory & not appealable 
· Rule 54b is expressly limited to multiple claims actions in which 1 or more but fewer than all claims have been finally decided and are ready for appeal – this case had only 1 claim

· Dist ct should have granted partial SJ on Rule 56c – such judgments are interlocutory

· Partial final judgment is not considered “final” within §1291 meaning

· Dist ct’s order can't be reviewed as interlocutory appeal under §1292 (b/c dist ct didn’t issue an injunction so not appealable under §1292a1 AND D didn’t appeal to ct of app for certification under §1292b w/I 10 days

RULE: A grant of partial summary judgment on the issue of liability is an interlocutory order and is not appealable 
· a decision addressing only liability but not considering possible remedies, as in this case, is not a final judgment
Final Decision rule is general rule that determines appellate ct jx
· Interlocutory appeal under §1292 is an exception to general rule

· Rule 54b is an exception to §1292 – allows ct to enter final judgment as to 1 or more but fewer than all claims

· This allows appeal to be taken under §1291

EXCEPTION TO FINAL JUDGMENT RULE:
LAURO LINES v CHASSER [Practical Finality – Collateral Final Order Doctrine]

Facts: Passengers on cruise ship sue in NY but there’s a forum selection clause for Italy; D moved to dismissed based on forum selection clause; dist ct denied it; D sought review of this denial under “collateral final order” doctrine.
RULE: A denial of motion to dismiss is not a final judgment under §1291 b/c it ensures that litigation will continue AND it’s not appealable (ct says this does not fulfill 3rd prong of Collateral Final Order Test)
· a final judgment = a decision by Dist Ct that ends the litigation on the merits and leaves nothing for the ct to do but execute the judgment

· §1291 permits appeal if fall w/I narrow exception to normal application of final judgment rule = collateral order doctrine

· Collateral Order Doctrine: for small class of prejudgment orders that finally determine claims of rt separable from & collateral to rts asserted in the action AND are too important to be denied review and too independent of the cause to require that appellate consideration be deferred until the whole case is adjudicated

· Must satisfy 3 conditions 

To fall in collateral final order exception to §1291, order must satisfy 3 conditions:

(1) it must conclusively determine the disputed question

(2) it must resolve an important issue completely separate from merits of action AND

(3) it must be effectively unreviewable on appeal from final judgment

a. an order is effectively unreviewble only where the order at issue involves an asserted rt w/ legal and practicable value would be destroyed if not vindicated before trial

E.g. of practically final order:

· declining to apply to apply state statute in fed ct requiring posting of a bond in shareholder derivative actions brought by P

· order vacating attachment of vessel

· orders denying party leave to proceed from forma pauperis

· order remanding a diversity action on grounds of abstention

· order requiring disclosure of docs where attny-client privilege claimed

E.g. of not practically final:

· refusing to certify class action

· disqualifying or refusing to disqualify trial counsel for alleged conflicts of interest

· order denying permission to intervene as of rt under Rule 24a while granting permissive intervention under Rule 24b

· Order denying motion to dismiss on grounds of immunity from svc of process and forum non conveniens

· Orders requiring class action Ds to bear cost of notifying members of class

· Judicial rescission of a dismissal pursuant to settlement

INJUNCTIONS: exception to final judgment rule §1292a – allows appeal from interlocutory orders of dist ct “granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions

· doesn’t apply to temporary restraining orders but does to preliminary injunctions

INTERLOCUTORY APPEALS: §1292b

· permits the dist ct to certify interlocutory appeals from nonfinal judgments

· involves controlling question of law as to which there is a substantial ground for difference of opinion and that an immed appeal from the order may materially advance the ultimate termination of litigation

· the dist ct and ct of app must agree to this – otherwise no appeal

· most common ground for rejecting certification under §1292b is that resolution of issue in questions will not materially advance the ultimate termination of litigation

SETTLEMENT
Negotiation and Settlement: cheaper, faster, take into acct nuances and subtleties, parties may be less satisfied, deprive public of definitive adjudication of issues beyond the indiv case, 
· simplest form of settlement is a contract (aks release) where P agrees not to bring lawsuit in exchange of something ($$)

· judges usu. don’t need to examine them

· exception: need judicial approval to settle class action (23e) and some multi-D cases

STEPS:

(1) Prefiling agreement not to sue – simplest and best form of settlement (eliminates litigation costs, req attny to define scope of threatened lawsuit, calls P to relinquish claims up to date of agreement)

(2) If suit has been filed – a settlement here saves less $$ but can have confidentiality (so only P’s complaint will be filed (voluntary dismissal will end the lawsuit but Rule 41a permits P to refile this voluntary dismissal) – D then has to show that the claim in the 2nd claim was the same as the 1st (through accord and satisfaction)

(3) If D wants ct to enter judgment on merits of lawsuit – can't use voluntary dismissal – need involuntary dismissal w prejudice (41b) 

a. This allows scope of claim to be defined by doctrines of former adjudication rather than K settlement – this will bar all related claims whether or not they were stated in the complaint

CONTRACTING A JUDGMENT

NEARY v UNIV of CA
Facts: P cattle rancher sues D for libel about mismanagement of cattle – both wanted to settle
RULE: parties should be entitled to stipulate reversal to effectuate settlement absent a showing of extraordinary circumstances

· Presumption in favor of stipulated reversal:

· Promotes prejudgment efficiency by reducing the expense and persistency of litigation by precluding a pretrial if the lower cts judgment is reversed

· Accommodates the parties’ interest AND

· Promotes the fundamental purpose of the public judiciary, which is to provide a forum for resolution of private disputes

US BANCORP v BONNER MALL 


Facts: P held mortgage over D and she defaulted.  D relied on new value exception.  They settled.  P wanted vacatur of judgment of lower ct to destroy judicial precedents. D says no
RULE: Judicial precedents are presumptively correct and should not be altered unless it would serve the public interest as a whole, not just the interest of the litigants

· to allow vacatur when settlement is reached at a late stage may reduce the incentive parties have to settle earlier
ARBITRATION

· private, nonjudicial adjudication of disputes
· arbitrator has authority to decide disputes by oral or written decision after hearing both sides

· arbitration arises from prior agreement of both sides

· can't be unconscionable or product of adhesion

· decisions are judicially enforceable and usu. Subject to judicial review only on procedural grounds

Advantages:

· fast, flexible, inexpensive, & private

· can dispense w/ rules governing discovery, evidence, procedural niceties

· design own procedure (informal like negotiation or formal like trial)

· can agree to present sides w/o legal assistance

· decide substantive law

· parties can agree that arbitrators are recognized experts (avoid capricious decisions and lg damages)

· can agree that arbitrator will not disclose dispute or resolution

Disadvantages:

· lack procedural safeguards

· lack govt & precedential declaration of law and policy

· lack jury trial (no “sympathy factor”)

· tendency to be more expensive and time-consuming

FERGUSON v WRITERS GUILD
Fact: Screnewriter not happy about arbitration for credits so brings to court

RULE: Ct does not review merits of award; it examines only

(4) whether the parties agreed to submit controversy to arbitration

(5) whether procedure employed deprived objecting party to fair oppty to be heard

(6) whether the arbitrator exceeded their powers

· concealing the arbitrator’s name is supported by legitimate considerations (danger of pressure, retaliation, litigation

· losing party is not permitted to conduct inquisition of arbitrator’s thoughts

LIMITS of ARBITRATION:

· can't have arbitration for divorce

· split on child custody

· issues of public law would be beyond scope of arbitration

· Rent-A-Judge: retired judges can referee arbitrations and this allows for appeal

ENGALLA v KAISER PERMANENTE

Facts: P’s husband died and she claims fraud in misrepresentation of time that arbitration would take and unconscionability of how arbitrators were selected
RULE: Contractual arrangements for nonjudicial resolution of disputes must possess min levels of integrity

· state law, fraud is one ground which K can be rescinded

· ct’s role is to delivery speed, economy and fairness

· repeat players like D have unfair advantage in arbitration but the judges and formal procedures can protect weaker parties
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