PROPERTY OUTLINE
Private Land Use Controls: The Law of Equitable Servitudes
1) Easements (e.g., B can cross A’s land on way to B’s house)
a) A non-possessory interest in land

b) A right afforded a person to make limited use of another’s property.
c) May endure for years, for life, or in fee. (irrevocable)
d) Recorded like a deed

2) Servient estate: Land subject to an easement

3) Dominant estate: responsible for maintaining easement, injuries

4) Placement of easement usually by agreement. If no agreement, servient estate holder decides.

a) If servient estate holder wants to move the easement, it’s allowable if
i) expenses are paid and 
ii) 2nd placement is reasonable in light of original intent of easement, etc.

5) Easements compared to other rights

a) Profit = right to enter onto land or another and take something off of the land. 
b) License = merely permission to enter upon or do acts upon the land of another. 
i) Revocable, whereas easement is not. EXCEPT:
(1) License coupled with an interest is irrevocable as long as U have interest (timber) 
(2) Estoppel (licensee relied upon license to his detriment; money, other) (Holbrook)

c) Lease = possessory interest.
6) Affirmative v. Negative Easements
a) Affirmative easements entitles easement owner 2 do affirmative acts on servient estate 
b) Negative easements forbids servient estate from interfering w/ dominant estate 
i) Always appurtenant to a dominant tenement
ii) Disfavored by the court
(1) Exc: light, air, subjacent (and/or lateral) support and flow of an artificial stream
(2) Instead, construed as covenants or servitudes
7) Easements Appurtenant
a) Easement that confers benefit upon a dominant tenement is appurtenant 2 dominant estate
b) Burdened land is servient tenement
c) In case of ambiguity, courts favor easements appurtenant
8) Easements in Gross
a) Easements personal to their owner (user is dominant tenant; no dominant estate)
b) Servient land is burdened but there is no benefited land (only benefited person)
i) Ex: Utility rights of way and billboards on private land 
c) Assignable (Miller); R3P §§4.6, 5
i) All easements in gross are assignable regardless of their commercial character
ii) Most recent cases permit any EiG to be assignable if the parties so intended
(1) Exception: recreational easements (rationale: intended to be personal)
iii) One stock rule: If division, easements must be used or exercised as an entirety. 

iv) Must have unanimous consent before transferring a right.

9) How Created: express agreement, implication, prescription or estoppel
a) Grant
b) Reservation for him/herself (Ex: A conveys Blackacre to B and reserves herself an easement across Blackacre)
i) Modern American law: okay 

c) Reservation for third party
i) Common law: easements could never be reserved for 3rd party (MR)
ii) Modern American law: okay (Willard – grantor can reserve an easement [church parking] to the benefit of a “stranger to the title”)
(1) Rationale
(a) Court’s primary objective: give effect to the intent of the grantor.
(b) Counterargument: No easement bc grantees and title insurers reliance
(c) Answer: balance intent v. reliance


(i) Workaround solutions: 
1. A deeds land to B who transfers to C, reserving an easement.

2. A transfers property to B, B conveys easement to Church.

10) Easement by prescription (varies by jurisdiction)
a) P has openly, peaceably, continuously & under a claim of adverse right to the owner of the soil, & w/ his knowledge & acquiescence, used a way over the land.
b) Involves use of land, not possession

c) A = adverse; owner must sue for trespass or self-help remedies (ltr NOT enough)

d) A = acquiescence; silent/passive assent (not actual consent) 

i) Based on presumption of “fiction of lost grant”

ii) Note: a revocable license could be actual consent, ≠ easement by Rx

e) Permits tacking 

f) Prevent prescriptive easement: Use sign – “By permission only.”
g) Consideration: no other option (Holbrook: no other roadway outlet for P)
11) Consideration: reliance was reasonable and foreseeable
12) Implied Easements
a) Implied by law, no writing necessary to satisfy SOF
b) When necessary to carry out parties’ intent or when required by public policy
c) Previous ownership by one landowner, then severed
i) Easements by necessity: no prior use before severance (debate)
(1) Necessity existed at time of severance (Othen: road was muddy mess)
(2) Duration only as long as necessary
(3) Sewer drainages, etc., although no reference in the deed
(4) Must have privity of ownership (Othen)
ii) Quasi-easement or easement intended by prior use 
(1) Before severance, one parcel served another
(2) Requirements
(a) Apparent, obvious (ascertainable by reasonable person)
(b) Continuous, permanent (some degree of permanence and regular use)
(c) Reasonably necessary and beneficial for use by dominant tenement
d) Implied reservation: grantor has easement requirement of strict necessity

e) Implied grant: grantee has easement (strict necessity not required)

13) Public Trust Doctrine (Matthews v. Bay Head Improvement Association)
a) The ownership, dominion and sovereignty over land flowed by tidal waters, which extend to the mean high water mark, is vested in the state in trust for the people. Public uses = navigation, fishing and recreational uses
b) The public has right 2 gain access thru & use the dry sand area not owned by municipality but a quasi-public body (Matthews)
c) Gen’l rule: No need 2 post signs or provide notice if UR more than 1,000 yds from beach.

i) CA rule: Post signs, record a notice to avoid prescriptive easement. “The landowner’s act in granting permission defeats any claim of adverse use.”

14) Equity
a) Courts can recognize an easement that exists only by virtue of implied reservation 
b) Reserved use must be such as to give notice of its existence and necessity
15) Scope of Easements
a) Restatement (Third) of Property, Servitudes, § 4.10 (THEN)
i) The location of an easement, once fixed by the parties, cannot be changed by the servient owner without permission of the dominant owner. 
b) Restatement (Third) of Property, Servitudes, § 4.8 (NOW)

i) Owner of servient estate can make reasonable changes in location or dimensions of an easement, at the servient owner's expense, to permit normal use or development of servient estate, but only if changes do not

(1) significantly lessen the utility of the easement,

(2) increase the burdens on the owner of the easement in its use and enjoyment, or

(3) frustrate the purpose for which the easement was created.

c) Prescriptive easements

i) Can only be used for dominant estate
ii) Will be strictly construed (Kresge)
(1) Uses must b consistent w/ general kind of use by which the easement was created and w/ what the servient owner might reasonably expect to lose by failing to interrupt the adverse use. (Ex: livestock crossing ≠ car crossing.)
iii) Lost grant theory:  b/c there was a lost grant, a prescriptive easement can have acquiescence. IOW, owner of dominant estate acquiesces to the use, but doesn’t constitute permission. You can establish this by writing a letter, saying “Get off my property,” but not actually barring them from the property.

(1) CA is NOT the lost grant theory. LG theory = minority jurisdiction.

iv) Prevent by putting up sign that says, “For permission only.”

d) Express easements
i) Depends on language; rule of reason applies 
(1) Easement appurtenant to one parcel can’t B used for benefit of another
e) Implied easements
i) Necessity = only for necessity

ii) Prior use = like express easements

(1) Ask: what was necessary at time of easement?

16) Transfer of Easements
a) Easements appurtenant: goes w/ estate

i) Dominant tenant can extinguish easement before granting to 3rd party

b) Easements in gross

i) Transfers not favored

ii) Generally not assignable unless clear intent

17) Termination of Easements
a) Natural termination (time passed; purpose fulfilled)

b) Release by written agreement (grantee can release grantor)

c) Release by oral agreement + act done in reliance on oral agreement

d) Merger
i) Note: If you re-split the property, easement is not automatically reinstated

e) Destruction of servient estate
f) Abandonment: non-use plus intent (Presault removed RR ties)

g) Prescription: non-use by dominant estate for statutory time
h) Estoppel: servient estate reasonably & detrimentally relies on non-use.
Private Land Use Controls: Real Covenants

Covenants 

1) Private, contractual arrangements to use or not to use land in a specified way
a) Can be affirmative or negative
b) May be found in deeds, leases and grants of easements
c) Run w/ the land
d) Versus easement: easement is a grant, not a promise
e) Versus defeasible fee: this can result in forfeiture; damages for breach of cov.
2) Enforcement requirements
a) Must be in writing (no covenant by implication/prescription)

i) Grantee bound even if she doesn’t sign doc containing covenants

b) Original parties intended covenant to run w/ land (“to assigns, heirs” language)

c) Touches and concerns land (i.e., not a personal covenant, covenant in gross)

i) Affects quality, value, use of land

(1) Ex: promise not to use land, promise to repair/maintain/improve/cultivate 

ii) Benefits one parcel and burdens another
iii) MiR: affirmative covenants don’t need to T & C (Neponsit). R3P, Servitudes
d) Privity of estate (type varies by jurisdiction)
i) Horizontal: covenant contained in conveyance

ii) Vertical: successor has same interest as predecessor, in same chain of ownership

iii) Mutual: covenantor and covenantee have mutual and continuing interest in same land that is subject of covenant (e.g., right of entry AND agreement to use land for residential purposes both on Blackacre)
Equitable Servitudes
1) Privately created land-use restriction (of owner’s land) enforceable at equity
2) Must relate to building and land-use restrictions

3) Requirements 
a) Lessened form of privity

i) Transferee doesn’t need same type of estate as previous occupant 

b) Intent to benefit/burden future land owners (see language, or circumstances)

c) Notice on part of purchaser (Tulk)

i) Actual

ii) Constructive (e.g., recorded deed)

iii) Inquiry (e.g., neighborhood part of common, restricted plan)

d) Writing (except: implied equitable servitudes)

4) Covenants v. Equitable Servitudes

a) ES = require notice, but not privity

b) ES = remedy is injunction

c) ES = cannot impose affirmative duty, only a restriction

5) Negative reciprocal easements = implied equitable servitudes
a) Other prop in neighborhood must have similar restriction
b) Must be either negative or restrictive (NOT affirmative)
c) Must be part of developer’s scheme of development

6) May be enforced by third parties
a) Intent that servitude be binding on assignees
b) Vertical (not horizontal) privity
c) Touches and concerns land

7) Enforceability by prior grantees against subsequent assignees (Tulk. See p. 867 notes.)

a) Covenants that don’t run w/ the land won’t B enforced against subsequent vendee

b) Except: when vendee purchases property w/ notice of a covenant restricting use

c) Inquiry Notice (Sanborn v. McLean – gas station in resid. neighborhood)

i) If owner of 2+ lots, situated as to bear relation to one another, places restrictions on one lot for benefit of lot retained, a reciprocal negative easement arises on lot retained and runs with the land to purchasers w/ notice

ii) As long as you have one original developer w/ a subdivision w/ a general plan, the court will deem/imply that all parcels automatically have these restrictions. To avoid this, should identify certain parcels as non-residential, etc.
iii) Constructive notice: the law will construe notice. Something somewhere is recorded. 

iv) Actual notice: you’ve been told

Enforcement of Restrictive Covenants (Hill - AIDS group home)
1) If language is unclear or ambiguous, covenant resolved in favor of free enjoyment
2) Restrictions on use or enjoyment will not be read into the covenant by implication
3) The covenant must be interpreted reasonably
4) Words must be given their ordinary and intended meaning

5) Judicial enforcement of discriminatory private agreement based on 14th Amend. (Shelley)
Termination of Covenants
1) CL?: Restrictive covenants will be enforced … unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive. (Rick – home v. hospital)

2) R3P § 7.10 Modification & Termination of a Servitude Because of Changed Conditions
a) When a change … makes it impossible … to accomplish the purpose for which the servitude was created, a court may modify …. If modification is not practicable, or … effective, a court may terminate the servitude. Compensation for resulting harm to the beneficiaries may be awarded as a condition of modifying or terminating the servitude.

b) If the servitude’s purpose can be accomplished, but because of changed conditions the servient estate is no longer suitable for uses permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude.

3) Methods to Terminate Covenants:

a) Abandonment/waiver/estoppel (matter of degree)

b) Changed conditions within the area (matter of degree)

i) Test for determining if covenant fulfills its original purpose (Western Land)

(1) As long as the original purpose of the covenants can still be accomplished and substantial benefit will inure to the restricted area by their enforcement, covenants will stand even though the subject property has greater value if used for other purposes (“Change in Neighborhood doctrine;” very strict)

(2) Most important fact: the subdivision itself has not changed within itself, although area around it has. Look for a pervasive change in the neighborhood.

c) Zoning (sometimes; can’t be arbitrary or capricious)

d) Expiration (covenant itself says “will be in effect for x years.”)

e) Legislation (some states say restrictive covenants only valid for x years)*

f) Release (party signs; needs to be in writing)

g) Merger (two adjoining props, one had an agreement that one wouldn’t build above a certain height, then one buyer gets both props)

h) Condemnation (government, eminent domain)

i) Anti-discrimination (Fair Housing Act overrides certain covenants)*

*Can be very, very specific.

4) RTP 2000 §7.12: Modification & Termination of Certain Affirmative Covenants
a) Terminates if covenant doesn’t specify total sum due or definite termination point. 

b) A covenant to pay money or provide services in exchange for services or facilities provided to burdened estate may be modified or terminated if … excessive in relation to cost of providing services or facilities or to value received by burdened estate.

Common Interest Communities
1) R(3)Property, Servitudes §6.2
a) Obligation binds owners of individual lots or units to contribute to support of common property, or other facilities, or to support activities of an association, whether or not the owner uses the common property or facilities, or agrees to join the association.

2) Enforcement
a) Key: reasonableness, based on restriction’s effect on common interest of entire project
i) Factors: arbitrary? Balance P’s burden w/ benefits to whole community
ii) Doesn’t depend on proof of interference w/ the right of quiet enjoyment of other homeowners (Nahrstedt – no meows allowed)
b) Presumption of validity of recorded use restrictions
i) Promotes stability and predictable living environs
ii) Protects all owners from increased assn. fees to pay for legal defense
c) Some courts give greater deference to restrictions contained in master deed
d) Business judgment rule (Mulligan)
i) Prohibits judicial inquiry into actions of corporate directors taken in good faith and in the exercise of an honest judgment in the lawful furtherance of corporate purposes.
ii) Ct may apply reasonableness test rather than business judgment test when changes were made by member vote instead of board of directors.

Judicial Land Use Controls: Nuisance
1) Private nuisance

a) Non-trespassory invasion of another’s interest in private use and enjoyment of land. RT
i) D causes substantial interference w/ P’s use and enjoyment of land 

ii) D must act intentionally, or unintentionally & negligently (Morgan gas odor)
(1) If unintentional, look at gravity of harm + D’s conduct

iii) P must be entitled to the use and enjoyment of land R (2) Torts §§821F, 822
(1) Don’t have to be an owner, but must be an occupier…could be tenant

2) Nuisance per se / at law = always illegal. Not permitted in neighborhood in question
3) Nuisance per accidens / in fact = illegal because of location and manner of operation

4) Temporary v. permanent nuisances (distinction affects remedies and SOL)
a) Permanent = likely to continue 

b) Temporary = other than permanent nuisance

5) Public v. private nuisance
a) Public nuisance affects general health, safety and welfare of public as whole

i) If use permitted by statute or ordinance, not public nuisance

b) Private individuals can charge public nuisance if affected solely & differently than public

i) Not necessary to have interest in adversely affected land

6) Lateral and subjacent support
a) Natural right to support by surrounding parcels for natural conditions; no right of support to structures on land
b) Subjacent support refers to support from underneath as opposed to the sides

i) Natural right to support from underneath

ii) If support removed, D liable for damages to your land in its natural condition.

iii) Some properties have separate owners for subsurface rights

iv) D could say that your building is more than the natural land could bear

c) Absolute liability; negligence need not be shown

Judicial Land Use Controls: Nuisance Remedies

1) Nuisance claims can be resolved in four ways

a) Abate activity by granting P injunctive relief (Morgan, Estancia)

b) Let the activity continue if D pays damages (Boomer)

c) Let the activity continue by denying all relief

d) Abate the activity if P pays damages (Spur) (versus  “Right to Farm” statutes)
2) Considerations
a) Value of the offending conduct 
i) If offending conduct has high social value and B may suitably conducted in that particular location, ct may award P damages instead of abating nuisance. 

b) Rule of Necessity (Estancias – loud A/C unit on neighboring appt. bldg.)
i) An injunction may issue where the injury to the opposing party and the public is slight or disproportionate to the injury suffered by the complainant.
c) Economic considerations (Boomer – cement plant w/ high value to community)

i) Option: grant injunction but make effective in the future

ii) Option: grant injunction conditioned on D paying P permanent damages

(1) D required to pay, or injunction will lie

(2) Servitude of land: gives D right to pollute property in perpetuity

iii) Rationale: balances the equities
d) “Coming to the nuisance” (Spur - feedlot there b4 developer)

i) When operation of a lawful business becomes a nuisance by reason of the encroachment of a nearby residential area, op may be enjoined (MiR)

(1) Consideration: public health and safety

(2) Requires indemnification ($$$ to move)

ii) MR: If U come 2 the nuisance usually can’t get injunction against prior use

3) Defenses
a) Consent
b) Passage of time (equitable remedy). (Laches)
c) Coming to the Nuisance (just one factor court will consider)
d) Prescriptive easement (means SOL has already run, given me an easement on your property – OCEAN – now I have a servitude that I don’t have to pay for)
Legislative Land Use Controls: Zoning

1) Euclid Test: (created rule that zoning laws are presumptively valid)
a) Unconstitutional if arbitrary or unreasonable (Nectow)
b) Having no substantial relation to public health, safety, morals, or general welfare
2) Created by city council through planning/zoning commission. Enacts zoning ordinance; also creates board of zoning appeals/adjustment
a) Existing nonconforming use allowed, but often restricted
b) Termination of nonconforming use by abandonment, destruction, or amortization

3) Zoning amendments
a) Variances – must show zoning would create particular hardship, not due to your particular usage
b) Special exceptions – you are using it for what it’s zoned for, but your use does create further restrictions. Example: school, but w/ 24-hour activities. No! Must be done by 10.
4) Equal Protection Clause of the Fourteenth Amendment
a) No state shall “deny 2 any person within its jurisdiction the equal protection of the laws”.
i) Strict scrutiny required if “suspect class” (e.g., race, alienage, or national origin) or “fundamental right” (e.g., freedom of speech or religion) involved
ii) Compelling state interest needed.
(1) Otherwise, rational basis test.
5) Due Process Clause of the Fourteenth Amendment
a) No state shall “deprive any person of life, liberty, or property, w/out due process of law”
b) Procedural due process: notice, hearing, etc.
c) Substantive due process: similar to equal protection test. Unless fundamental right involved, rational basis test.
6) Takings Clause of the Fifth Amendment
a) “Nor shall private property be taken for public use, without just compensation”
b) Agins - taking occurs if zoning does not substantially advance legitimate state interest or denies an owner economically viable use of his land

7) Nonconforming uses
a) Usually left alone

b) Transfers of pre-existing nonconforming uses run w/ the land

c) A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain (in which case the gov’t owes owner compensation for the loss). ONE VIEW.
d) If the effect of a zoning law or regulation is to deprive a property owner of the lawful use of her property, it amounts to a taking for which she must be justly compensated (PA Northwestern Distributors – adult bookstore)
e) Amortization provisions require pre-existing NC uses to comply within a certain period

i) Allows business owner to recoup investments
ii) About half of states hold amortization is constitutional
iii) Pro amortization: if you’re going to allow zoning, you must be allowed to make revisions of those decisions; but time period must be reasonable.

(1) Nature of the use in question

(2) The amount vested in it

(3) The number of improvements

(4) The public detriment caused by the use

(5) The character of the surrounding neighborhood

(6) Amount of time needed to “amortize” the investment

f) Vested rights doctrine

i) A proposed use might be protected if sufficient commitments have been made in reliance on existing zoning requirements that are subsequently changed in a way that invalidates the proposed use.

g) Estoppel

i) When developers rely reasonably and to their detriment on the issuance of a permit and proceed to make substantial expenditures

(1) Requires GF; making all the inquires as expected of reasonable person

Variances and Special Exceptions
1) Special exception v. variance

a) Variance: authority extended 2 LO 2 use property in 2 manner prohibited by ordinance

i) Broader discretion for variance, because variances are uses not typically allowed. 

(1) Case by case basis. 

(2) Run w/ the land

b) Special exception: allows LO to put property to a use which ordinance expressly permits
2) Two requirements to grant variance (broad discretion):
a) Undue hardship
i) No effective use can be made of the property in the event the variance is denied. Use of the property may of course be subject to reasonable restraint.
ii) Consideration: efforts which the property owner has made to bring the property into compliance w/ the ordinance’s specifications.

b) Won’t substantially interfere w/ public good, & intent/purpose of zoning board/ordinance
3) Zoning authorities must comply w/ state Act’s concern for health, safety and morals

a) Authority must be conferred by the state, and only w/ a detailed statement of policy (Cope – excessive discretion granted to local zoning board)

Aesthetic Regulation

1) MR: aesthetics is a legitimate police power goal in itself.

2) Aesthetic regulations may be imposed to protect the general welfare of the community, including aesthetic concerns as well as property values and impact to tax base.(Stoyanoff: wanted to built modern house amongst traditionals)
a) “General welfare” may mean preserving property values. 

b) Regulation must be governed by reasonable standards of measurement. (Anderson)

i) Euclid test (see above)
c) Void for vagueness doctrine: limits arbitrary and discretionary enforcements of the law.

3) Signage (City of Ladue)

a) Location important. 
b) Constitutional right to have it located where you want because that is a type of speech.
c) Content-based restriction 

Eminent Domain and the Problem of Regulatory Takings

1) The power of government to take privately owned land for public use.
a) Just compensation must be made (5A)
b) “Public use” depends on what the legislature declares to be in the public interest
2) Public use that benefits individual homeowners allowed (Hawaii Housing Authority) 
a) Must have reasonable foundation
b) Fact that property taken may be transferred to private parties doesn’t necessarily mean the taking has only a private purpose

3) When is a regulation a taking? (law is muddled here)

a) Old cases: if regulation fulfilled police power ≠ taking (Hadacheck brick maker)

b) Character of government action (Loretto cable case)
c) Economic impact on property owner (Pennsylvania Coal – P seeks to prevent D from mining under their house; mining forbidden after purchase)
i) Takes into account: nuisance, diminution in value, public interest

4) Types of Takings

a) Physical invasion
i) Includes noise, vibration, odors, etc.
b) Permanent physical occupation (Loretto cable)
i) Where intrusion = permanent physical occupation, it’s a taking, regardless of whether gov’t’s action services public interest or has slight economic impact on owner
c) Taking by Regulating
Remedies
1) Withdrawal
2) Amendment

3) Eminent Domain

4) LO may receive compensation for “temporary taking” of property before regulation is deemed a taking. (First English Evangelical Lutheran Church of Glendale)
a) But if court eventually decides no taking, no compensation.

5) Cts vague about whether length of taking determines whether P gets compensation

The Contract of Sale
The Statute of Frauds
1) SOF requirements:

a) Signature of party to be charged

b) Written description of property

c) Written price (though sometimes court can imply reasonable price)

2) Considerations
a) Reliance (Hickey - Repudiation of the contract after plaintiff's partial performance may justify specific performance where D knew of P’s reliance.) R2K § 129
b) Equity – whether D’s conduct can be condoned (Hickey)

c) Whether a public interest will be violated

Marketable Title

1) Title is merchantable or marketable if a reasonable person, aware of all relevant facts, would accept it in the ordinary course of business.

2) Implied condition of a K of sale of land (CL)

3) Provided during gap btwn K for sale and closing the deed

4) Possible defects (cloud on title): suits against vendor, mortgage, assessments, taxes, claims against estate, easements, lease, encroachments, building restrictions, judgments
a) Stems from reasonable doubt

b) Exposes buyer to hazard of litigation (Lohmeyer – D violated covenants)

i) Neighbors could bring suit. It could also preclude ability to resell.

5) Adverse possession
a) Not per se unmarketable (depends on jurisdiction)
b) Prospective seller may either
i) Perfect record title (obtain record title from former owner, etc.)

ii) Enter into K of sale in hopes of convincing purchaser or court that his estimate of marketability of the title is justified (Conklin)

c) If seller couldn’t quiet title, would not be marketable.

d) Time is of the Essence clause may be used to protect buyer
6) Doctrine of Equitable Conversion / Risk of Loss (CL)
a) Before closing, buy is trustee of $$ for seller. The seller is the trustee of land for buyer. Seller is legal title holder of land. (MR)

b) Exceptions: proof that parties intended otherwise, misrepresentation/fraud, or there would be hardship/injustice. (CL)

c) MR: purchaser bears risk of loss is seller willing/able to sell (MiR: S has risk)

d) Uniform Vendor and Purchaser Risk Act (10 states): seller has risk unless purchaser has possession before legal title is conveyed

Duty to Disclose Defects

1) Caveat emptor: “buyer beware” (CL)
a) Imposes no duty on the vendor to disclose any info unless there is a confidential or fiduciary relationship between the parties OR seller’s conduct constitutes “active concealment” (fraud)
2) Failure to disclose known/latent defect (modern law)
a) Can’t deny P relief/rescission for failing to discover something that the most prudent purchaser would not even contemplate (Stambovsky – haunted house)

b) Disclaimers don’t matter when facts are peculiarly within the knowledge of the person invoking it (Stambovsky; “psychologically impacted property”)

3) Rule: defect must be material to be actionable. Two tests:

a) Objective: whether reasonable person would attach importance in deciding to buy

b) Subjective: whether defect “affects value or desirability of property to the buyer.”

4) Relief for fraudulent misrepresentation (Johnson – leaking roof known to S)

a) Seller makes false statement concerning a material fact

b) Seller knows the representation is false

c) Seller intended that the buyer rely on the representation

d) Buyer is injured by its reliance on the representation
e) Don’t need to be in privity w/ person you’re defrauding
Implied Warranty of Quality

1) Traditional view: caveat emptor, even for builder liability

2) Modern view: builders liable even to subsequent occupants. Builder doesn’t need to know of the latent issue. (Lempke – garage builder liable to subsequent owner)
a) Privity doesn’t matter; it’s public policy matter

3) Applies mostly in residential context, not commercial. 

4) Limits
a) Must be latent defect that became manifest; not discoverable via reasonable inspection prior to purchase
b) Warranty period limited to reasonable period (depends on defect on a case-by-case basis)
c) P still has the burden to show that the defect was caused by D’s workmanship
d) Contractor’s duty: use the customary standard of skill and care

Deeds
1) Quitclaim deed: grantor only conveys whatever interest grantor has.

2) Warranty deed: warrants title is good
a) General: contains usual covenants
b) Special: contains covenants but warrants title only from defects arising during the time grantor has held the land
3) Execution of deeds
a) Only grantor executes = deed poll
b) All parties execute = indenture
4) Parts/elements of deeds
a) Premises
i) Names of grantor/grantee
ii) Optional recital of facts
iii) Statement of consideration
iv) Words of conveyance
v) Legal description of land, e.g., metes & bounds/reference 2 recorded subdivision plot
(1) Exceptions: excludes portion of land

(2) Reservations: creates new interest, e.g., easement

(3) Conveyance includes encumbrances even if they are not mentioned

vi) Habendum (“to have and to hold” clause)

(1) Describes and/or limits estate of grantee.

(2) Many modern deeds don’t have habendum clause.

(3) Usually has



(a) Description of estate (e.g. fee simple)

(b) Conditions

(c) If warranty deed, any covenants of title

vii) Execution Clause/Conclusion

(1) Dates

(2) Signature(s)

(3) Seal (if required)

(4) Witness (if required)

viii) Acknowledgment
(1) Notarization

(2) Often prerequisite to recording

5) Principles of construction

a) Intent based on whole deed and circumstances

b) Doubts construed in favor of grantee

c) In case of conflict, granting clause trumps habendum clause

d) Escheat to state disfavored

6) Valid delivery of a deed

a) Manual or constructive delivery

b) Intent to make present transfer

7) Violation of covenants 

a) Zoning violation = breach. 

b) Building violation = no breach. (Frimberger)

8) Chose in action: an intangible personal property right, which confers no present possession of a tangible object. Ex: right to payment under a load K.

Mortgages & Other Financing Arrangements
Trend toward protecting borrowers much more than in the past.

Mortgages

1) Mortgagor (person who GETS the mortgage. Not the lender!)

2) Deed of trust. Involves three parties

a) Borrower conveys land to 3rd party for benefit of mortgagee

3) Title Theory: land conveyed to mortgagee

4) Lien Theory: land is security for loan

5) Prepayment clause: must make sure it’s in mortgage

6) Default clause: upon default, rights of mortgagor extinguished (accelerates amount due)
7) Defeasance clause: upon payment of debt, all rights of mortgagee extinguished

8) Equity of Redemption: after default, mortgagor has right 2 pay off debt & recover property

9) Foreclosure: redemption within statutory period

a) Strict foreclosure: Mortgagor’s rights barred after set time

10) Anti-deficiency statutes

11) Power of sale K/mortgage (Murphy)
a) Outside of judicial process. 

b) Courts still have concern in reviewing procedure to ensure everything has been done to protect the borrowers from deprivation or inequity.

i) Varying standards, e.g., “shock the conscience,” etc.

12) Foreclosure by Sale: Property sold at sale.
a) Equitable right of redemption ends at foreclosure sale; statutory right begins
Land Installment Contracts
1) Private arrangement K

2) Seller retains title until all payments made; upon default, B has no “right of redemption.”

a) Title passes when B pays off purchase price. Missed payment = lender takes possession.
b) Majority: still need protections of a something similar to a foreclosure proceeding. (Today’s trend. Treating land installment Ks like mortgages to give balance.)

3) Buyer usually has poor credit.

4) Many jurisdictions treat land installment contracts like mortgages;

a) Require seller to give notice of default

b) Provide some right of redemption

c) Right of reinstatement of contract

Title Assurance
1) In the deed itself, you have protection:

a) Warranties

b) Recording systems

c) Title insurance (modern trend; covers what’s on record and off record)

2) Original common law: no implied warranties or covenants in deed.

3) Today, most deeds contain “usual” warranties/covenants for title.
a) Present covenants: breach occurs at delivery
i) Covenant of Seisin/Right to Convey: Grantor is lawfully seized and has power to convey an estate of quality and quantity he professes to convey (Brown)
ii) Covenant against Encumbrances

(1) No undisclosed interests, e.g., liens, easements; “present” covenant.

b) Future covenants: breached at conveyance or thereafter. SOL doesn’t run until then.
i) Covenant of Quiet Enjoyment/Warranty
(1) Grantor defends title against those who have superior claim.
(2) Warrant against eviction. “Future” covenant.
(3) Breach of covenant of quiet enjoyment is breach of covenant of seisin.

c) Covenants run with the land?

i) Majority: present covenants do not, future covenants do.

d) Damages for breach of covenant

i) Majority: recover purchase price + interest

Recording System / Recording Acts
1) Bona fide purchaser doctrine
a) A subsequent bona fide purchaser is protected against prior unrecorded interests.

b) Limit: CL rule “prior in time, prior in effect” controls unless the person qualifies for protection under the applicable recording act.

2) Tract system: based on parcel of land
a) Search by starting with current owner, then working way back.
b) Then go through grantors
c) Then examine documents

3) Grantor/grantee system: two indices

4) Constructive notices
a) Applies only to “those who are bound to search for it.”
i) Purchaser with current or prospective interest in property.

5) Bonafide Purchaser (BFP): No knowledge of prior conveyance; purchaser for value 

6) Grantor conveys property to two different people (by mistake or intentionally)?

a) Common law: “first in time, first in right” (grantee 1 wins)

b) Recording Acts

i) Race: whoever records first wins (minority)

ii) Notice: if grantee 1 has not recorded, and grantee 2 is subsequent BFP, grantee 2 wins if no notice of grantee 1’s interest (even w/out recording). (1/2 jurisdictions.)

iii) Race-Notice: Grantee 2 wins if records first and is B.F.P. (Lewis, approx. 1/2, CA)
c) Courts also use equity, under expectation theory

Misc BFP Status Notes
Lewis case: purchasers are BFPs because didn’t have notice of lis pendens before they gave value, and recorded first. (Late indexing)

Maude: subsequent deed mentioned that it was a replacement deed. Mere mention of lost deed put subsequent purchasers on inquiry notice that they needed further notice, and removed BFP status.

Board of Education: BoE not BFP because not in chain of title, therefore, is part of “wild deed”

Guillette: notice not in chain of title, but constructive notice from another deed from same grantor in same subdivision.

Daniels: courts give credit for being BFP for time you were one.
Messersmith: Notary problem w/ prior BFP took away that status. (Criticized)
Indexes
1) Constructive notice requires actual notice (Luthi)

2) “Mother Hubbard clause”: all property within a certain area is to be conveyed

a) An unspecific transfer is not valid as to subsequent purchasers and mortgagees unless they have actual knowledge of the transfer. (Luthi)

3) Doctrine of idem sonans (MR)

a) When person’s name has been inaccurately written, his/her identity will be presumed from the similarity of sounds btwn correct pronunciation and pronunciation as written.
Notice
Three kinds: actual, record (constructive), and inquiry (constructive).
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