WILLS AND TRUSTS

CH. 1  INTRO TO ESTATE PLANNING
The Power to Transmit Property at Death:  Justification and Limitations
-- Until the 1980s, the views of Jefferson and Blackstone prevailed over those of Locke.  SC held in Irving Trust Co. v. Day (US 1942) that rights of succession to property of a deceased are of statutory creation and that the Constitution did not forbid the legislature from controlling the power of testamentary disposition over property within its jx.  Any right to devise (to will inheritance) or descent (to receive inheritance) was not seen as a natural right, but rather a statutory right, agreed upon by a social contract—a creature of municipal law.

-- John Locke, in his treatises, argued that the right to devise and descent is a natural right.

-- Support for inheritance:  promotes diligence, people can control their heirs by including/excluding them from their will, least objectionable system, abolishment of inheritance wouldn’t solve the inequality problem because cultural inheritance is the real problem—children benefit more from education, health, etc. than money

-- Criticism of inheritance:  supports a class system, works against diligence for heirs, kids should be treated well during their lives (health, education, etc.) rather than left with a large inheritance

-- Alternative:  tax inheritance with high estate taxes

· At the current rate, there will be no estate tax by 2010; future depends on politics

· One could argue that such a restriction (tax) goes too far or is unreasonable (In Babbot case within Hodel v. Irving, Congress could not restrict to whom the decedent can will his land—see below).

-- Old common law:  inheritance went to family (forced succession of land); there was no right to leave a will

-- In 1918, the communist Soviet Bolsheviks abolished inheritance; proved disastrous and was reinstated 4 yrs later

-- 3 ways to transfer property at death

· (1) will

· (2) intestate succession 

· (3) will substitutes

-- Hodel v. Irving (US 1987)

· Indians had communal reservations, but no right to devise prior to the 19th century Land Acts.  The Land Act created an individual allotment system w/o the right to devise; right to devise was given in 1910

· After 1910, allottees of Indian land were permitted to dispose of their interests by will in accordance with regulations.  The policy of allotment of Indian lands was disastrous for the Indians because there were too many owners of their land and the bookkeeping was too expensive to allow for profit.

· Congress ended further allotment of Indian lands with the Indian Reorganization Act of 1934.  This did not solve the problem since it was not retrogressive; current owners were allowed to further allot the land because they were allowed multiple heirs.

· Indian Land Consolidation Act of 1983 § 207 escheat provision provided that land that was less than 2% of the total tract and provided a profit of less than $100 to the owner the year before devisement, would escheat to the tribe rather than descent or devise.  There was no compensation provision for owners.  This constituted a total abolition of both the descent and devise of the particular land.
· Appellees, potential heirs of the land, claimed § 207 was a taking w/o just compensation.  The DC held the statute was constitutional.  The 8th Cir reversed, holding the statute violated the 5th Am.  SC affirmed, holding the statute unconstitutional.  

· A complete abrogation of the right to transmit property at death goes too far; there must be just compensation for this sort of taking.  The right to devise/descent is a constitutional right.
- Weighing in favor of the statute:  Decedents were allowed to use the property during their lifetimes and make intervivos transfers.  It was doubtful that the decedents had investment-backed expectations in passing on the property.  The Appellees were members of the tribe, so there was somewhat of an “average reciprocity of advantage” since the escheat would benefit the tribe.  Also, there are other ways to transfer property at death (gift, remainder interest with life estate in oneself, revocable trust, etc.).  Nevertheless, this was still a taking w/o just compensation.  These reasons do not provide adequate compensation equal to the right to transfer at death.

- § 207 did not interfere with the right to use the land, transfer it inter vivos, or the right to build on the land.  O’Connor suggests that the right to devise/descent is a separate, identifiable stick in the bundle of rights called property.
- Court focused on the right to devise (give property by will), not descent (inheritance).

- Concurrence:  Substantive due process issue

- Congress can, however, abolish certain heirs after this case.

· Hypo:  Say there was a law passed that allows for a property owner to will land only to other owners of fractional allotments.  This would be a taking because it is an unreasonable restriction.  It is unlikely that one of the other fractional owners would be a descendent of the decedent.

-- To what extent should a person be able to use wealth to influence behavior after death (the “dead hand” problem)?

-- Restatement 3rd of Property:  Wills and Other Donative Transfers (WODT) § 10.1  Donor’s Intention Determines the Meaning of a Donative Document and is Given Effect to the Maximum Extent Allowed by Law

- The controlling consideration in determining the meaning of a donative document is the donor’s intention.  The donor’s intention is given effect to the maximum extent allowed by law.

· Rationale—freedom of disposition; donors should be allowed to dispose of property as they please

· Intent determines the meaning and effect of donative document

· Wisdom, fairness, or reasonableness should not be questioned

-- Restrictions on donative transfers:  interference with spousal rights or creditors’ rights, unreasonable restraints on alienation or marriage; provisions promoting separation, divorce, or family strifes; impermissible racial or other categoric restrictions, provisions encouraging illegal activity, and the RAP and accumulations

-- Shapira v Union National Bank (Ohio Court of Common Pleas 1974)

· David Shapira left his fortune to his 3 kids.  According to the will, his 2 sons would only inherit the fortune if they married a Jewish girl whose parents were both Jewish within 7 years of his death.  Otherwise, their part of the fortune would go to the State of Israel.  Plaintiff, Daniel Jacob Shapira, was a son of David Shapira and challenged the validity of the condition.  Daniel was 21 yrs old and unmarried when his father died.  He requested declaratory relief.  

· Daniel’s legal arguments:

· Daniel argued that the condition violates his right to marry under the 14th Am.  Loving v. Virginia—SC held unconstitutional an antimiscegenation statute under which a black and white person were convicted for marrying; “restricting the freedom to marry solely because of racial classifications violates the central meaning of the Equal Protection Clause.”  However, the right to marry is constitutionally protected (14th Am) from restrictive state legislative action.  P argued that under Shelley v. Kramer (involving city ordinances), the state’s enforcement of the will condition consisted of a state action restricting the right to marry.  Held:  the court is enforcing the testator’s restriction upon his son’s inheritance; does not constitute a state restriction on marriage.  The will provision was valid because there was no restriction on marriage, only on inheritance.

· Daniel’s public policy argument:  conditions on inheritance cannot encourage divorce or separation and unreasonable (but not reasonable) partial restraints of marriage.  Gifts conditioned up on the beneficiary’s marrying within a particular religious class or faith are reasonable.  This condition was reasonable because P did not demonstrate a lack of Jewish girls in his county, and it’s easy to travel in modern times.  

· Nor was this a restraint on religious freedom.  The condition, operating only on the choice of a wife, was too remote to be regarded as coercive of religious faith.

· Maddox v. Maddox (Virginia 1854)—testator willed remainder to niece if she remained a member of the Society of Friends, but to do so she had to marry one of 6 particular men or go abroad to find a mate; this was found to be an unreasonable restraint on marriage and the condition was voided from the will.  This case does not demonstrate an unreasonable restraint such as the one in Maddox.

· Daniel argued the condition encouraged him to marry for the inheritance then divorce afterward; court found the possibility too remote.

· Daniel argued that the condition by pressuring him to marry within 7 years without opportunity for mature reflection and jeopardized his college education; court held that this is no more of a blackmail than a living gift or conveyance upon consideration of future marriage, which has been held valid.

· Provision providing for benefit of State of Israel further illustrates the father’s intent.

· Held:  Valid condition and reasonable restraint on marriage.

· A will cannot impose an unreasonable restraint on marriage.
-- Posner says that the dead hand cannot react to changed circumstances or even compromise.  Therefore, this is the perfect place to apply the doctrine of cy pres (as close as possible) to conditions on wills.  The court should be able to modify the condition to meet the circumstances unless the testator expressly rejects such judicial modification.

· What if Daniel was gay?  No courts have recognized a constitutional right to stay single.

-- Rest 2nd of Property:  WODT § 6.3
· A restraint to induce a person to marry within a religious faith is valid iff, under the circumstances, the restraint does not unreasonably limit the transferee’s opportunity to marry.

- The restraint unreasonably limits the opportunity to marry if a marriage permitted by the restraint is not likely to occur.  The likelihood of marriage is a factual question depending on the circumstances of the case.

-- § 7.1—A will or trust provision is ordinarily invalid if it is intended or tends to encourage disruption of a family relationship.
-- Destruction of property at death

· A person can destroy her property during life unless it is subject to historic preservation or similar laws.

· But, in Eyerman v. Mercantile Trust Co. (Missouri), an executor could not destroy a house as requested by the testator because “a well-ordered society cannot tolerate” waste.
· Should a testator be able to destroy property at death when the main economic loss is visited upon others?

-- Rest 3rd of Trusts § 29c (2003) invalidates trusts that are contrary to public policy.  

· Frowns upon restraints on beneficiary behavior, including restraints on marriage or religious freedom, disrupting family relationships, and choice of careers, but calls for balancing of conflicting social values.

Transfer of the Decedent’s Estate
-- All the decedent’s assets at death are either probate or nonprobate property.  

-- Probate Property = property that passes under the decedent’s will or by intestacy

-- Nonprobate Property = property passing under an instrument/method other than a will or by intestacy.  Most property is transferred at death outside of probate. 

· Joint tenancy property, both real and personal (e.g., bank accounts, brokerage and mutual fund accounts, and real estate).  No interest passes to the survivor at death because the survivor has the whole property relieved of the decedent’s participation.

· Life insurance proceeds of a policy on the decedent’s life are paid by the insurance company to the beneficiary named in the insurance K.

· Contracts with POD provisions.  A decedent may have a K with a bank, employer, or some other person or corporation to distribute the property held under K upon death to a named beneficiary (e.g., IRAs, pension plans, Keoghs, stock custodian accounts held in a brokerage firm).

· Interests in trust.  Property is distributed to the beneficiaries by the trustee in accordance with the terms of the trust instrument.  May be revocable/irrevocable.  If the decedent has a testamentary power of appointment over assets in the trust, the decedent’s will must be admitted to probate, but the trust assets are distributed directly by the trustee to the beneficiaries named in the will and do not go through probate.  Normally, the distribution of assets in a trust is nonprobate.

- Settlor (equivalent to a testator) gives legal title to a trustee (equivalent to a devisee) and equitable title to a beneficiary.  The beneficiary has equitable rights against the trustee, which he can defend in court.

- A trust allows one to split title.

- Hypo:  A = settlor, x = trustee, S = beneficiary = A’s son.  A gives “income for life to A, on A’s death to Son” in trust.

- Possible to create a trust which gives power of appointment to a beneficiary.  Testamentary power of appointment allows the settlor to say who is a beneficiary in his will.  A trust which gives the testamentary power of appointment to the settlor is nonprobate property, but the will must go through probate.  The assets in the trust, however, go directly to the beneficiary without going through probate.

-- Personal representative oversees the winding up of the affairs of the deceased (inventory, collecting assets, managing assets, pay creditors and taxes 

· Executor if named in the will; will should name an alternate executor

· Administrator if not named in the will; appointed by court according to hierarchy (spouse/registered domestic partner in CA (CPC 8461A), kids, parents, siblings, creditors). 

Administration of Probate Estates

-- When probate is necessary, the first step is to appoint a personal representative to oversee the winding up of the decedent’s affairs.  Principle duties include:  

· (1) inventory and collect the assets of the decedent; 

· (2) manage the assets during administration; 

· (3) receive and pay the claims of creditors and tax collectors; 

· (4) clear any titles to cars, real estate, or other assets; 

· (5) distribute the remaining assets to those entitled.  

· A personal representative appointed by the will is called the executor.  The personal rep appointed by the court is called the administrator.  The administrator is selected from a statutory list, usually:  surviving spouse, children, parents, siblings, creditors.  Personal reps are appointed by, under control of, and accountable to the court.  The personal rep (unless it is a corporate fiduciary as executor) must give a bond.

-- There is one probate court per county.
-- A person dying testate devises real property to devisees and bequeaths personal property to legatees.  The Restatement of Property applies “devise” to both realty and personalty.  “I give” suffices to include “I devise” and “I bequeath.”

-- When intestacy occurs, we say property descends to heirs; personal property is distributed to next-of-kin.  Today, in almost all states, a single statute of descent and distribution governs intestacy.  The same persons inherit personal and real property.  Thus, we use the term “heirs” for all intestacy.  

Probate Procedure

-- Open Probate

· Governed by statutes and court rules giving meticulous instructions for each step in the process

· 3 functions of probate:  (1) provides evidence of transfer of title to new owners; (2) protects creditors by requiring payment of debts; and (3) distributes the decedent’s property to those intended after decedent’s creditors are paid.

· Primary/domiciliary jx—will should be first probated in the jx where decedent was domiciled at death

· Ancillary jx—will should then be probated in any other jx where real property is located.

· Detailed statutory procedure for issuance of letters testamentary (letters of administration)

- Letters testamentary = a document issued by the court clerk which states the authority of the executor of an estate of a person who has died. It is issued during probate of the estate as soon as the court approves the appointment of the executor named in the will and the executor files a security bond if one is necessary (most well-drafted wills waive the need for a bond). Certified copies of the letters are often required by banks and other financial institutions, the federal government, stock transfer agents or other courts before transfer of money or assets to the executor of the estate.
· Can be ex parte probate (informal probate) or notice probate (formal probate).  The person asking for letters can choose formal or informal.

- Most jxs do not permit ex parte proceedings and require prior notice to interested parties before the appt of a personal rep or probate of a will.  CPC 8005 requires 2 interested parties before a will can be executed.

· A formal proceeding may be used to probate a will, block an informal proceeding, or secure a declaratory judgment of intestacy; becomes final judgment if not appealed.

· UPC 3-108.  Probate SoL—No proceeding, formal or informal, may be initiated more than 3 yrs from the date of death.  Intestacy is then presumed.

- This changes common law, which permitted probate at any time.

· Creditors

- Every state has a statute requiring creditors to file claims within a specified time pd (nonclaim statutes).  Due Process requires that known or reasonably ascertainable creditors receive actual notice before they are barred by a short-term statute running from the commencement of probate proceedings.  A 1-year SoL running from the decedent’s death, barring creditors filing claims thereafter, is constitutional even without notice to creditors.  The SOL is usually 2-6 mos. after notice to creditor.
- CPC 9050—personal rep must give notice to creditors.  9052 contains form for notice.  1215 contains instructions.  

- Personal reps may be personally liable to creditors; creditors cannot recover from other creditors or distributees unless they were required to give notice to the creditor.

· Will Contests

- CPC 6104—The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence.
- The period of limitations for filing a will contest is ordinarily jurisdictional and is not tolled by any fact not provided by statute; usually 1 year after probate.

- In CA, an undue influence action must be brought after letters issued and before the final distribution of the estate (CPC ?).

-- Supervising the representative’s actions

· In many states, the actions of the personal rep are supervised by the ct, which must approve all the rep’s actions.  In some states, the personal rep handles the matters informally w/o court order if the parties are adults, approve the fiduciary’s account, and release the fiduciary from liability.

· The UPC authorizes unsupervised administration but allows for supervised administration if any interested party demands it (UPC (1990) §3-1003).  In unsupervised administration, the rep has broad powers.  §3-715.  The estate may be closed by the rep upon filing a sworn statement that all duties have been finished.  §3-502.
-- Closing the Estate

· Completion of administration and distribution of assets should be finished asap.

· Creditors must be paid, titles cleared, taxes paid and tax returns audited and accepted by the appropriate authorities, and real estate or a sole proprietorship may have to be sold.

· Judicial approval is required for the rep’s release from liability and fiduciary duties.

Is Probate Necessary?

-- Expensive and time consuming

-- Heavily taxed—federal tax on estates begins at $2 million; attorney fees run from 1.3-5% of the estate

-- Can be avoided with a joint tenancy, trusts, or contracts (similar to a trust).

-- Difficult to avoid at least some probate for large estates

-- Small items like furniture do not require probate, but for items that need papers like a car or house, ownership must be proven upon purchase.  

-- Statutes in some states permit filing a will for probate solely as a title document, with no formal administration to follow.  In some states, title insurance companies will insure real property sold by heirs if a certificate of death and affidavit of heirship is filed; probate proceedings are not required.

-- Close Relatives, Small Estates
· Many states permit close relatives of the decedent to obtain possession of his personal property by presenting an affidavit to the holder of the property if the estate does not exceed a certain figure.  The figure defining a small estate, which can be collected upon affidavit, ranges from $5K to over $100K.

· CPC 13100—for estates <$100K (real and personal property), after 40 days have passed since death, successor may take the decedent’s property, without procuring letters of administration or awaiting probate of the will 

· CPC 13500—limited to surviving spouse or registered domestic partner—no administration necessary if all real and/or personal property is being transferred to spouse (by will or intestate succession); can be done with affidavit upon request and no probate is necessary; surviving spouse is liable for debts at FMV at time of death of deceased

- Personal property:  In CA, formal probate can be avoided for personal property with a summary probate proceeding by an affidavit in certain circumstances.  Real property cannot be transferred through the affidavit procedure, except with entire estate transferred to spouse (small estates).

· CPC 6602—Set-aside:  For estates <$20K with property going to surviving spouse (or registered dp) and minor children, a petition may be field to “set aside” the estate to the successors.

· These procedures do not protect against creditors with protection from a non-claim statute or otherwise

· Problems (pg. 38-40)

- Problem 1 

· Most everything should be left to Martha; no probate is necessary due to the small size of the estate (less than $100K)

· Debts:  to be paid by Martha unless aaron green has large unknown debts

· Car:  title can be cleared and car can be transferred to Martha w/o probate at DMV w/ death certificate

- Problem 2 

· Green dies intestate

· State intestacy law; Mrs. G gets ½, kids split the other ½ equally unless they agree to let Mrs. G have everything; if the kids are minors, so they cannot sign a K—can set up a guardianship which is expensive, but kids can object when they reach majority; the spouse can usually sign the affidavit for the other spouse or on behalf of the kids, so car does not have to go through probate

- Problem 3 

· In most states, must use the title clearing fxn for real property; this requires probate 

· However, § 13500 covers real property if entire estate is transferred to spouse

- Problem 4 

· If he’s old or near death, he doesn’t have a lot, so he doesn’t really need a will because most of this can be transferred with affidavits.

· If he’s young, he may want to set up a will because things could change.  A will speaks to the future, so it’s a good idea to create one if things could change.

· You can create a trust w/ property that you already own.

- Estate Planning Problem, p. 40

· “as soon as practicable” – should be more specific

· needs backup executor in case Wendy dies first or they both die together

· article 5:  should give power to manage property as well in case it is difficult to sell

· needs backup beneficiaries in case Wendy dies first or at the same time

- if she dies shortly thereafter, the estate would have to be double probated (through his then her estate) and possibly double taxed

· guardianship is good

Universal Succession

-- In Europe and Louisiana

-- The heirs or the residuary devisees succeed to the title of all the decedent’s property; there is no personal rep.  The heirs or residuary devisees step into the shoes of the decedent at his death (as TiCs if more than one), taking the decedent’s title and assuming all the decedent’s liabilities and the obligation of paying legacies according to the decedent’s will.

-- E.g., If O dies intestate, leaving H as his heir, H succeeds to ownership of O’s property and must pay all of O’s creditors and any taxes resulting from O’s death.  If O has 2 or more heirs, they hold title as TiC.

-- UPC authorizes universal succession as an alternative to probate administration.  §3-312 to 322.  The heirs or residuary devisees may petition the ct for universal succession.  These provisions are not adopted by any state.

-- Universal succession is available to a limited extent:  E.g., under Cal law, property that passes to the surviving spouse by intestacy or by will is not subject to administration unless the surviving spouse elects to have it administered.  If the surviving spouse chooses not to have the property administered, the surviving spouse takes title to the property and assumes personal liability for the decedent’s debts chargeable against the property.  2004 CPC 13500-13650.
Professional Responsibility

Duties to Intended Beneficiaries
-- There are many conflicts of interest arising from duties to clients and their intended beneficiaries.

-- Simpson v. Calivas (NH 1994)

· Probate court did not admit notes taken by the defendant (attorney) that read:  “House to wife as a life estate remainder to son…remaining land…to son”.  The probate court left the “homestead” to wife, as will stated, relying only on the plain meaning of the word “homestead”.  However, the land surrounding the house should have gone to the son, as intended by the testator.

· The validity and construction of the will were matters for the probate ct to decide.  The negligence of the lawyer was a matter for a ct of general jx.

· An attorney drafting a will owes a duty to intended beneficiaries  

- The privity rule is not ironclad, and we have been willing to recognize exceptions particularly where, as here, the risk to persons not in privity with the attorney  is apparent. 
- The identified beneficiary may enforce the terms of the contract as a third-party beneficiary. The injury is foreseeable.
· Second issue was regarding outside evidence of testator’s intent. 
- In probate, the plain meaning rule still exists.  To respect the sanctity of the will, courts will only look to outside evidence if the will is ambiguous. 
· Exception to plain meaning rule for wills:  Reformation (reformation of the actual intent of the decedent).
- Collateral estoppel:  The defendant argued that the Superior Court should not be able to review the probate court’s decision due to collateral estoppel—the probate court either did consider or could have considered all of the evidence of the actual intention that the Superior Court was entitled to hear. The court struck this, because while probate courts are now authorized to construe the meaning of a will, direct declaration of a testator’s intent are generally inadmissible in probate proceedings. The finding of actual intent had to have been essential to the finding of the probate court to invoke collateral estoppel.  The issue of actual intent was not determinative in the probate court, so P was not collaterally estopped in this case.
- Issue:  Should the Superior Court take evidence of the intent of the testator beyond what the probate court considered?  Courts are split. CA says we should. 
-- CPC 21102- ct should allow extrinsic evidence to determine the intention of the transferor when the intent of the transferor is not indicated by the instrument (21101—21102 applies to wills, trusts, deeds, and other instruments)
-- Standing:  Most cts that have considered malpractice suits against the attorney-drafter have concluded that the suit may be based on either the tort theory or the contract theory or both.  Few states continue to hold that the lack of strict privity of the K between the drafter and the beneficiaries prevents a malpractice action by the beneficiaries.

-- It is the duty of an attorney who is a general practitioner to refer the client to a specialist if the attorney cannot handle the matter with reasonable skill and care.  If the attorney fails to refer or consult a specialist when a specialist is needed, the attorney may be held to the std of skill ordinarily possessed by a specialist.

Conflicts of Interest
-- Hotz v. Minyard (SC 1991)

· Respondent, Dobson did legal work for the family, including drafting a will which members sat in on, whereby Mr. Minyard left Tommy (his son, and brother of Judy) the Greenville dealership, and divided remainder of his estate equally between Tommy and a trust for Judy after his wife’s death.  Mr. Minyard returned later to the office and executed a second will with Judy not in it, and told Dobson not to let Judy know. 
· A fiduciary duty exists when one has a special confidence in another so that the latter, in equity and good conscience, is bound to act in good faith. 

· While Dobson had no duty to disclose the existence of the second will against his client’s wishes, he owed Judy the duty to deal with her in good faith and not actively misrepresent the first will.

· Dobson should not have represented Judy due to the conflict of interest.
· Conflict of interest may have existed wrt the law firm, so the SJ in favor of Dobson was reversed (but not as to accounting firm because there was no breach of fiduciary duty).

· It is good practice to talk to clients individually to ascertain any hidden conflicts of interest
-- A v. B (NJ 1999)

· Firm represented both husband, B, and his wife, W; firm executed wills leaving all property of each to the survivor, in the reasonable expectation that the survivor would care for any joint kids.  During execution of the wills, the family law section of the firm represented A, who sued B for paternity for a child whom B recently had with her.  The addition of this child was relevant tot eh design of W’s estate plan.  The firm withdrew from the paternity suit and ordered B to tell W of his other child or else they would tell her.  B sued the firm to prevent disclosure.

· Modern rule:  Under statutes of confidentiality, disclosure to the wife was permitted and the firm was not permitted to identify the child or its mother A; disclosure was limited to the fact that B had fathered a child with another woman.

-- Important to discuss possibly conflicts of interest from the outset when representing members of the same family.

INTESTACY

-- Default rule—without a will or other types of property transfer, deceased’s property will be distributed according to the state’s intestacy statutes (real property according to state where it is located and personal property according to the decedent’s domicile).

-- In all jxs, parents are not heirs if the deceased has descendents.  All intestacy statutes prefer descendents to other possible heirs.

· PP:  children will be more productive with money to help society; old ppl are already taken care of with social security

-- Expectancy = expectation of the “heir apparent” that he will inherit; heirs apparent have no right to the expected property, so they have no legal interest until the right passes; courts may enforce contracts involving expectancy in equity, however, if the circumstances are fair (adequate consideration).

Surviving Spouse, Kids, & Others; Intestacy and Forced Shares

-- In common law property states, spouses have a right to a forced share if the deceased spouse disinherits the survivor.  
· In a common law property state, if your name appears on the ownership document, registration or title, you own it. However, common law holds that your spouse has legal right to claim a fair and equitable portion of your property in divorce; in most cases, 2/3 go to the higher wage earner, 1/3 to the other spouse.

-- Share of surviving spouse in community property states (CA, TX, AZ, ID, LA, NM, NE, WA, WI)
· In community property states, both the husband and wife are deemed to equally own all money earned by either one of them from the beginning of the marriage until the date of separation. In addition, all property acquired during the marriage with "community" money is deemed to be owned equally by both the wife and husband, regardless of who purchased it.  Like community property, all debts contracted from the beginning of the marriage until the date of separation are community debts, and thus, each spouse is each equally liable for these debts.
· CA

- Community property = property and profits received by a husband and wife during the marriage, with the exception of inheritances, specific gifts to one of the spouses, and property and profits clearly traceable to property owned before marriage, all of which is separate property. (CPC 28)

· CPC 100—Upon death of one spouse, ½ of community property belongs to the spouse and the other ½ belongs to the decedent.

· CPC 6401—The intestate share of the surviving spouse is ½ of the property that belongs to decedent under CPC 100 (surviving spouse gets 75% of all comm. property)

- Quasi-community property = personal property that was acquired while outside of CA or real property in CA acquired while the owner was not in the state.  If a couple moves to a community property state from a non-community property state, property they acquired together in the non-community property state may be considered quasi-community property.  (CPC 66)  Quasi-community property is treated just like community property when one spouse dies or if the couple divorces.  Also includes property acquired by a couple who have not been married, but have lived and purchased the property as if they were married; often this includes property purchased or received by a couple shortly before marriage.
· If the non-acquiring spouse dies before the spouse who acquired the quasi-community property, the acquiring spouse has complete ownership of the quasi-community property (kids get none).  

· CPC 101—Upon the death of one spouse, ½ of the decedent’s quasi-community property belongs to the surviving spouse and the other ½ belongs to the decedent.

· CPC 102—If decedent transfers quasi-community property, surviving spouse can require ½ value/proceeds of property if: 
- Decedent died domiciled in CA, AND 
- Decedent made transfer for no consideration AND
- The property is one of these types
· Interest created in trust, with income payable to decedent
· Joint tenancy agreement

· NOT accident/life insurance, or pension payable to another

· CPC 6401—The intestate share of the surviving spouse is ½ of the property that belongs to decedent under CPC 101 (surviving spouse gets 75% of all quasi-comm property)

- Separate property = the property owned by one spouse which he/she acquired: a) before marriage, b) by inheritance, c) as a gift, d) assets traceable to other separate property such as money received from sale of a house owned before marriage, and e) property the spouses agree is separate property. (CPC )

· CPC 6401—The intestate share of separate property of the surviving spouse is as follows:

- (1) Entire estate if the decedent did not leave any surviving issue parent, sibling, or issue of a deceased sibling.

- (2) ½ estate when:  decedent leaves only 1 child or the issue of 1 child OR decedent leaves no issue but leaves a parent/parents or their issue or the issue of either of them

- (3) 1/3 estate when:  decedent leaves more than one child; decedent leaves one child and the issue of one or more deceased children; OR decedent leaves issue of 2 or more deceased children

- CPC 6402.  Intestate estate not passing to surviving spouse

· Except as provided in 6402.5 (predeceased spouse), the part of the intestate estate not passing to the surviving spouse, or the entire estate if there is no surviving spouse, passes as follows:
- (a) to issue equally if they are all of the same degree of kinship (see table of consanguinity below) to the decedent, but if of unequal degree those of more remote degree take in the manner provided under CPC 240 (modern per stirpes—see below);
- (b) if there is no surviving issue, to the decedent’s parent/parents equally;
- (c) if no issue/parents, to the issue of the parents or either of them, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree, mps
- (d) if no issue/parent/issue of parent, to grandparent/grandparents equally, or the issue of grandparent(s) equally if they are all of the same degree of kinship to the decedent, but if of unequal degree, mps
- (e) if not, but the decedent is survived by the issue of a predeceased spouse, to that issue equally if they are all of the same degree of kinship to the decedent, but if of unequal degree, mps
- (f) if not, to the next of kin in equal degree, but where there are 2 or more collateral kindred in equal degree who claim through different ancestors those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote;
- (g) if not, to the parents of predeceased spouse, equally, or to the issue of those parents if both are deceased, their issue equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree mps.
- CPC 6402.5.  Portion attributable to predeceased spouse who died not more than 15 yrs before decedent, if there is no surviving spouse or issue of the decedent:

· See statute; basically same pattern as 6402

· UPC

- UPC 2-102(1)—If one spouse dies intestate, everything goes to surviving spouse.  This is the minority rule.  

- In most states, if deceased spouse cuts surviving spouse out of the will, the state’s probate code provides for a forced share (the surviving spouse can “take against the will”).  In such a situation, UPC § 2-202(a) gives more to the surviving spouse as the time of the marriage increases (see p. 427).

· If the deceased spouse cuts out the surviving spouse, he obviously intended to cut her out or give her less money, so the UPC (and other probate codes) give a reduced share to the surviving spouse.  

· In CA, a deceased spouse can will away his/her ½ of the community property and all of his/her separate property, and the surviving spouse cannot take against this property.

· The “omitted spouse” situation:  Before the spouses marry, one made a will where nothing was left to the spouse (probably because he/she wasn’t yet a spouse).  

- In this situation, CA basically (but not exactly) follows the intestate scheme.  This is more generous than a forced share.  There are exceptions:  if the spouse’s will mentions an exclusion (purposeful), if the surviving spouse has already been provided for in the will, or if there is a prenuptial agreement.

- CPC 21610:  Share of Spouse Omitted in Previous Testamentary Devices

· Follow 100 and 101
· Share of the estate equal to that which spouse would have gotten if no device was made (intestacy), but no more than ½ 
- CPC 21611: Exceptions—Spouse not to receive share; circumstances

· She gets her half of community property, but nothing else if-
- If it appears that the decedent purposefully left the spouse out of the testamentary device
- Spouse made an agreement to waive the right to the estate 
- Decedent provided for spouse outside of the other devices
- UPC 2-301 Omitted spouse (1974)

· If a testator fails to provide by will for his surviving spouse who married the testator after the execution of the will, the omitted spouse shall receive the same share of the estate they would have received if the decedent left no will unless it appears from the will that the omission was intentional or the testator provided for the spouse by transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is shown by statements of the testator or from the amount of the transfer or other evidence.

· In a few states, statutes disqualify a spouse from inheritance if the spouse abandoned or refused to support the decedent.

-- Domestic partnerships

· In CA, domestic partners receive full rights if they are members of the same sex or if they are heterosexuals and at least one partner is 62 (CA Family Code 297.5, CPC 37).

· Must file a declaration with secretary of state for legal recognition

· Certain requirements for the domestic partnership to be terminated

-- Simultaneous death

· Uniform Simultaneous Death Act (USDA 1940)—if “there is no sufficient evidence” to the order of deaths, the beneficiary is deemed to have predeceased the donor.  Thus, neither inherits from the other.  Amended in 1991 to require for survival of at least 120 hrs (revised after Janus).

· UPC §2-10 and 2-702 (1990) provide that an heir or devisee or life insurance beneficiary who fails to survive by 120 hrs (5 days) is deemed to have predeceased the decedent.  USDA was amended in 1991 to say the same.

· CPC 6403 says the same.  Exception:  CPC 21109 requires that clear and convincing evidence of survival of the transferee be shown to receive insurance policy or POD contract if there is no survival time provision in the will.

· Janus v. Tarasewicz (Illinois 1985)

- Both husband and wife (Stanley and Theresa) took cyanide-laced Tylenol around the same time.  Stanley was pronounced dead at 8:15pm on 9/29/1982.  Theresa was pronounced dead at 1:15pm on 10/1/1982.

- Stanley’s insurance policy named Theresa as beneficiary if she survived him.  If she did not, to Stanley’s mom.  The insurance money went to Theresa’s estate.

- The trial court decided that there was sufficient evidence to show that Theresa survived.

- Lay witnesses can testify to the fact that there were positive signs of life in one or the other.  This might be sufficient.  There are higher standards for medical personnel—must meet medical standards.  

-- Shares of Descendants

· In all jxs, after the spouse’s share is set aside, kids and issue of deceased kids take by representation (through their parents).

· Sons and daughters-in-law are excluded as intestate successors in virtually all states.  Property escheats to the state before allowing a son or daughter-in-law to inherit.

· 3 different systems for taking by representation:

- English per stirpes (per stirpes = “by the stocks”)

· If A dies, A’s property is divided into equal shares between A’s children as long as they are either alive or have living descendants.  The children of each descendant represent their deceased parent and are moved into their parent’s position.

· About 14 states use this system.

- Modern per stirpes (per capita with representation)

· If any children survived A, the system is identical to EPS.  If not, A’s estate is divided into equal shares at the first generation with living descendants.  The children of each descendant represent their dead parent and moved into their parent’s position.

· Followed in most states and CA (CPC 240).

- Per capita at each generation 

· The first step is identical to MPS.  A’s estate is divided into equal shares at the first generation with living descendants.  For all dead descendants on this level, the shares are put into one pot and divided equally among the next living generation.  This is done again if necessary.  This system treats each taker at each generation equally with the other takers at that generation.

· About a dozen states use this system. (1990 UPC § 2-106b)

· Negative disinheritance

- An express statement in a will disinheriting a child; many kids are disinherited when their parents leave their entire estates to the surviving spouse

- An old rule of American inheritance law says that disinheritance is not possible if the will does not provide an alternate heir.  

- Under the UPC and the Restatement (3rd), the barred heir is treated as if he predeceased the estate.

- Common law, CA, and majority view = no negative inheritance allowed.

-- Shares of Ancestors and Collaterals

· Table of Consanguinity:
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· In all jxs, if the decedent is not survived by a spouse, descendant, or parent, the property passes to first-line collaterals (i.e., brothers and sisters and their descendants by representation, using the appropriate system of representation).

· If there are no first-line collaterals, the states differ as to who is next in the line of succession.  2 basic systems:
- Parentelic (related by blood) system

· Intestate estate passes to grandparents and their descendants, and if none to great-grandparents and descendants, and so on down each line (parentela).

- Degree-of-relationship system

· Intestate estate passes to the closest of kin, counting degrees of kinship (count one for each generation up from the decedent to the nearest common ancestor of the decedent and the claimant, then count steps down to the claimant from the common ancestor).

- There are many mixtures of and variations on these 2 systems.

- CPC 6402d—If there is no surviving issue parent, or issue of a parent, but the decedent is survived by one or more grandparents or issue of grandparents, to the grandparent or grandparents equally, or to the issue of those grandparents if there is no surviving grandparent the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided section 240 (mps).

- Remote collaterals are known as “laughing heirs,” laughing all the way to the bank.

-- Half-Bloods

· In a large majority of states, a relative of the half-blood is treated the same as a relative of the whole-blood.  UPC § 2-107 (1990); CPC 6406—Relatives of the half-blood inherit the same share they would inherit if they were of whole blood.

· In a few states including Virginia, a half-blood is given a half share.  

· In a few states including Mississippi, a half-blood takes only when there are no whole-blood relatives of the same degree.  

· In Oklahoma, half-bloods are excluded when there are whole-blood kindred in the same degree and the inheritance came to the decedent by an ancestor and the half-blood is not a descendant of the ancestor.  

Transfers to Children

Adopted Children

-- Hall v. Vallandingham (MD 1988)

· No adoption in common law England.  

· The statute current in Maryland when this suit was brought provided that “all rights of inheritance btwn the individual adopted and the natural relations shall be governed by the Estates and Trusts article.”  The applicable section of the Md. Estates and Trusts Code provided that “on adoption, a child no longer shall be considered a child of either natural parent, except that upon adoption by the spouse of a natural parent, the child shall be considered the child of that natural parent.”

· Earl died in 1956 leaving his wife Elizabeth and 4 kids.  2 yrs later, Elizabeth married Jim, who adopted the kids.  25 yrs later, Earl’s brother died without a spouse and without issue.  His sole heirs were his surviving brothers and sisters and the kids of brothers and sisters who predeceased him.  The kids wanted a share of Jim’s estate.

· The current statute precluded the kids from inheriting from Jim.  However, at the time of the adoption 25 yrs prior, the statute provided that adopted kids retained the right to inherit from their natural parents and relatives.  The statute was amended after the adoption but before Jim’s death.

· Court said that the right to receive property by devise or descent is not a natural right but a privilege granted by the State…Every State possesses the power to regulate the manner or term by which property within its dominion may be transmitted by will or inheritance and to prescribe who shall or shall not be capable of receiving that property.  The state did not want to give adopted kids dual inheritance because that would bestow upon an adopted child a superior status.

· Because an adopted kid has no right to inherit from the estate of a natural parent who dies intestate, it follows that the same child may not inherit through the natural parent by way of representation.

· Kids lose—no inheritance from Uncle Jim

-- Inheritance rights of adopted kids vary considerably from state to state.

· Maryland view:  an adopted kid inherits only from adoptive parents and their relatives

· TX view:  adopted kid inherits from both adoptive parents and natural parents and their relatives

· UPC 2-113, 114 view (minority rule):  an adopted kid inherits from adoptive relatives and also from natural relatives if the child is adopted by a stepparent.  In a stepparent adoption, the children can inherit from their natural relatives, but the natural relatives cannot inherit from them.

- 2-113.  Individuals Related to Decedent through Two Lines

· An individual who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship that would entitle the individual to the larger share.

- 2-114.  Parent and Child Relationship

· “(a)…an individual is the child of his or her natural parents, regardless of their marital status…

· (b) An adopted individual is the child of his or her adopting parent(s) and not of his or her natural parents, but adoption of a child by the spouse of either natural parent has no effect on (i) the relationship between the child and the natural parent or (ii) the right of the child or a descendant of the child to inherit from or through the other natural parent. 

- [In a stepparent adoption, the children can inherit from their natural relatives, but the natural relatives cannot inherit from them.]

· (c) Inheritance from or through a child by either natural parent or his or her kindred is precluded unless that natural parent has openly treated the child as his or hers, and has not refused to support the child. [This is an exception to (a), not (b); “deadbeat dad statute”; minority rule]

· CPC 6451 Adoption

- (a) an adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:
· (1) natural parent and adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person’s birth
· (2) adoption was by the spouse of either of the natural parents or after the death of either of the natural parents
- (b) neither a natural parent nor a relative of a natural parent, except for a wholeblood brother or sister of the adopted person or the issue of that brother or sister, inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of (a)(1)&(2), unless the adoption is by the spouse or surviving spouse of that parent.

- (c) For the purpose of this section a prior adoptive parent and child relationship is treated as a natural parent and child relationship.
· In most states, adopted children are presumptively included in class gifts by T to the “children,” “issue,” “descendants,” and “heirs” of A.  Rest (3d) § 14.5(2).

Adult Adoption

-- Most state statutes draw no distinction between the adoption of a minor and the adoption of an adult.

-- If the testator adopts a child, the testator’s collateral relatives cannot contest the will on the ground that they would inherit by intestacy.

-- In Collamore v. Learned (Mass. 1898), it was held that the adoption for the purpose of preventing a will contest was perfectly proper.  
-- Relatives can attack an adoption decree on grounds of mental incapacity or undue influence and, if they succeed in setting aside the adoption, then attack a will leaving property to the adoptee.

-- In most states, an adult person, married or unmarried, may adopt any other person, minor, or adult, but the adoption of a spouse or lover may not be allowed.  You might need court approval to adopt someone older than you.
-- Minary v. Citizens Fidenlity Bank & Trust Co. (KY 1967)

· Involves both the adoption of an adult and the ancillary effect of intestacy statutes on the interpretation of dispositions under wills and trusts.

· Amelia Minary died, leaving a will devising her residuary estate in trust, to pay the income to her husband and three sons, James, Thomas, and Alfred, for their respective lives.  The trust was to terminate upon the death of the last surviving beneficiary, at which time the corpus was to be distributed as follows:  “After the Trust terminates, the remaining portion of the Trust shall be distributed to my then surviving heirs, according to the laws of descent and distribution then in force in Kentucky, and, if no such heirs, then to the First Christian Church.”

· Husband died, Thomas died w/ 2 kids, Alfred married Myra and adopted her in 1934.  Alfred then died.  Issue 1:  Did Alfred’s adoption of his wife Myra make her eligible to inherit under the provision s of his mother’s will?

· At the time of Amelia’s death, adopted children did not inherit.  At the time the trust was to end, adopted children did take.  Myra was entitled to take…or was she?

· Issue 2:  Does the fact that Myra Minary was an adult and the wife of Alfred at the time she was adopted affect her status as an ‘heir’ under the will?  The law stated “An adult person…may be adopted in the same manner as provided by law for the adoption of a child and with the same legal effect…”  “From and after the date of the judgment the child shall be considered for purposes of inheritance and succession and for all other legal considerations, the natural, legitimate child of the parents adopting it the same as if born of their bodies.”

· Adopted adults are to be treated just as biological children according to the law.  However, an adopted adult will NOT inherit according to the laws when she is adopted for the sole purpose of making her an heir and claimant to the estate of an ancestor under the terms of a testamentary instrument known and in existence at the time of the adoption.  Reasoning:  The intent of the testatrix shall not be circumvented.

· Adoption of an adult for the purpose of bringing that person under the provisions of a preexisting testamentary instrument when he clearly was not intended to be so covered should not be permitted and we do not view this as doing any great violence to the intent and purpose of our adoption laws.

-- The Uniform Adoption Act permits adult adoption, but bars adoption of one’s spouse.
-- The cases are split over whether adult adoptees are included within gifts to classes such as children, issue, or descendants.  The use of the adoption procedure for the purpose of creating a child to come within a class gift is not allowed.

-- Doris Duke case

· Doris, the tobacco heir to the famous Duke trust, adopted her female partner then they broke up.  

· Adoption, unlike marriage, is not revocable if the relationship turns sour.  

· In NJ, an adult adoptee was not considered a child of the adopting parent when the trust is created by someone other than the adopting parent.  The lesbian lover did not take under the trust.

Equitable Adoption

-- Equitable adoption (virtual adoption) can also determine the distribution of property in intestacy and under wills and trusts.

-- O’Neal v. Wilkes (Georgia 1994)

· In the trial court, the jury found that Hattie O’Neal had been virtually adopted by the decedent, Roswell Cook.  The court granted a judgment notwithstanding the verdict to appellee Firmon Wilkes, as administrator of Cook’s estate, on the round that the paternal aunt who allegedly entered into the adoption contract with cook had no legal authority to do so.  Affirmed—no valid contract to adopt.

· Hattie was a child whose parents died.  Hattie’s aunt took her to Roswell Cook and his wife, who wanted a daughter.  Hattie was never statutorily adopted by Cook, he raised her and provided for her education and she resided with him until her marriage in 1975.  She never took his name, but he referred to her as his daughter and identified her children as his grandchildren.  Cook died intestate.

· Essentials to an adoption contract (of a child):

- (1) The adoption must be made between persons competent to contract for the disposition of the child.

- (2) Some showing of an agreement between the natural and adoptive parents
- (3) Performance by the natural parents of the child in giving up custody

- (4) Performance by the child by living in the home of the adoptive parents

- (5) Partial performance by the foster parents in taking the child into the home and treating it as their child, and 

- (6) The intestacy of the foster parent.

· Issue:  Did Page (the aunt) have the authority to contract for O’Neal’s adoption?  NO.

· Even though Hattie’s dad was alive at the time of the adoption, the court acknowledged that his consent to the contract was not necessary as he never recognized or legitimized her or provided for her support in any manner.

· Page took care of Hattie before the adoption, but she was not a “legal custodian” as defined by the Georgia Code and therefore did not have the right to contract for her adoption.  Even so, a legal custodian does NOT have the right to consent to the adoption of a child, as this right is specifically retained by one with greater rights over the child, a child’s parent or guardian.  Page’s actions were due to a familial obligation, not a legal obligation.  Requirement (2) was not met.

· Sears’ dissent:  Equity considers that done which ought to have been done.  Equity would enforce the contract by decreeing that the child is entitled to the fruits of a legal adoption.

-- Once the child reaches her majority, she can consent to her own adoption.

-- If H and W take a baby A into their home and raise it as their child but do not formally adopt A, in some states A may be able to inherit from H and W under the doctrine of equitable adoption.

-- Equitable adoption permits an equitably adopted child to inherit from the foster parents, but the foster parents (and their relatives) cannot inherit from the child.  Having failed to perform the contract, they have no claim in equity.  

-- Other relatives:  In Maryland, a court held that an equitably adopted child could not inherit from her parent’s sister even though the sister’s estate thus escheated.  However, a WV court held that an equitably adopted child could inherit from another child of the foster parent.

-- In Welch v. Wilson (WV 1999), a woman who was raised by her grandmother and step-grandfather was treated as having been equitably adopted by the step-grandfather, allowing her to inherit his entire estate.  The ct did not require an explicit contract, nor did it mention estoppel, though it did note that the step-grandfather was listed as the woman’s parent on school records.  Mostly, the ct focused on the ample evidence of their having had a close, loving parent-child relationship.
-- CPC 6455 Equitable adoption allowed for the benefit of the child or the child’s issue.

-- In In re Estate of Ford (CA 2004), a foster child raised from the age of 2 by the decedent who continued to live with the decedent even after getting married was refused inheritance by the court.  Under CA law, equitable adoption was based on contract, and on the promise or intention to adopt must be proved by clear and convincing evidence.  CA recognizes equitable adoption, but it takes the minority view in requiring authority in the person giving up the child (like the O’Neal case).

Posthumous Children

-- A posthumous child is typically one who was conceived before, but born after, her father’s death.  

-- Where, for purposes of inheritance or of determining property rights, it is to a child’s advantage to be treated as in being from the time of conception rather than from the time of birth, the child will be so treated if born alive.

-- The normal pd of gestation is 280 days (10 lunar months).  If the kid claims that conception dated more than 280 days before birth, the burden of proof is usually upon the child.  

-- In Byerly v. Tolbert (NC 1959), a child was born to the decedent’s widow 322 days after his death.  Although there is a presumption that a child born more than 280 days after death is not the decedent’s child, the presumption is not irrebuttable, and the child was entitled to have the issue submitted to a jury.  

-- The Uniform Parentage Act §204 (2002) establishes a rebuttable presumption that a child born to a woman within 300 days after the death of her husband is a child of that husband.

-- CPC 249.5

Nonmarital children

-- All jxs permit inheritance from the mother, but the rules respecting inheritance from the father vary.  In Trimble v. Gordon (US 1977), the SC held unconstitutional, as denial of equal protection, an Illinois statute denying a nonmarital child inheritance rights from the father.  Total statutory disinheritance from the father was not rationally related to the objective of obtaining reliable proof of paternity.  In Lalli v. Lalli (US 1978), the SC upheld a NY statute permitting inheritance by a nonmarital child from the father only if the father had married the mother or had been formally adjudicated the father by a court during the father’s lifetime.  
-- Most states have amended their intestacy statutes to liberalize inheritance by nonmarital children.  Most states permit paternity to be established by evidence of the subsequent marriage of the parents, by acknowledgement by the father, by an adjudication during the father’s life, or by clear and convincing proof after his death.  As DNA analysis has made paternity testing both fairer and more accurate, the clear trend is toward allowing it, even if exhumation of the body is required.
-- The UPA is built upon the concept of a parent-child relationship, on which the law confers rights and obligations.  The parent-child relationship extends to every parent and child, regardless of the marital status of the parents.  When the father and mother do not marry or attempt to marry, a parent-child relationship is presumed to exist between a father and child if (1) while the child is less than age two, the father lives in the same household as the child and openly holds out the child as his natural child, or (2) the father acknowledges his paternity in a writing that is filed with an appropriate court of administrative agency.

-- CPC 6453 Natural Parent.  A parent-child relationship is established when relationship is presumed and not rebutted under section 7600 of family code, or
· Can be established under any other part of UPA, BUT not under Family Code 7630 UNLESS:
- (1) Court order was entered during lifetime of father declaring paternity
- (2) Paternity established by clear and convincing evidence that father held out child as his own, or 

- (3) It was impossible to hold child out as his own, and paternity is established by clear and convincing evidence.

-- CPC 6452: Out of Wedlock Birth.  Neither a natural parent or relative of natural parent inherits through or from the child unless both of the following are met:
· Parent or relative of parent acknowledged the child, AND
· Parent or relative of parent contributed to support or care of the child

-- CPC 6454: Foster Parent or Stepparent.  For intestate succession, parent/child relationship between child and stepparent/foster parent is established if both of the following conditions are met:

- The relationship began during the person's minority and continued throughout the joint lifetimes of the person and the person's foster parent or stepparent.

- It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.
· If there was no legal barrier, then child doesn’t inherit 
Reproductive Technology and New Forms of Parentage

-- The posthumously-conceived child (a child en ventre sa frigidaire) differs from the posthumous child in that the former is born and conceived after the death of one or both of the child’s genetic parents.  Hence, by definition, a posthumously-conceived child is, by definition, a nonmarital child even though the child’s parents, when both alive, might have been married.

-- Woodward v. Commissioner of Social Security
· Issue:  If a married man and woman arrange for sperm to be withdrawn from the husband for the purpose of artificially impregnating the wife, and the woman is impregnated with the sperm after the man, her husband, has died, will kids resulting from such pregnancy enjoy the inheritance rights of natural children under Massachusetts law of intestate succession?

· Husband had leukemia, froze sperm for wife, died, wife became pregnant with twins through artificial insemination after his death.  Wife applied for 2 forms of Social Security Survivor benefits—child’s benefits and mother’s benefits.  SSA rejected claims on the ground that she had not established that the kids were the husband’s “children” within the meaning of the Act because they are not entitled to inherit from the husband under the Massachusetts intestacy and paternity laws.

· Before this case, no court had considered the question of posthumously conceived genetic children’s inheritance rights.

· First, are the twins the “issue” of the husband?

- The intestacy statute did not define “issue,” but in the context of intestacy, it means all lineal (genetic) descendants, and now includes both marital and nonmarital descendants.  “Descendants” has long been held to mean persons who by consanguinity trace their lineage to the designated ancestor.

· Second, under Massachusetts intestacy law, is there any reason that kids conceived after the decedent’s death, who are the decedent’s direct genetic descendants, may not enjoy the same succession rights as kids conceived before the decedent’s death who are the decedent’s genetic descendants?

- No express legislation on this topic except that all children should be entitled to the same rights and protections of the law regardless of the accidents of their birth.

- 3 powerful state interests:  (1) best interests of children, (2) State’s interest in the orderly administration of estates, and (3) reproductive rights of the genetic parent.

- Artificial insemination was supported, not restricted, by the law.

- Posthumously-conceived children are nonmarital children and must obtain a judgment of paternity as a necessary prerequisite to enjoying inheritance rights in the estate of the deceased genetic father.

- As for the 1-yr limitations period for bringing paternity claims, the application of the limitation is not clear wrt posthumously-conceived kids.  It may pose significant burdens on the surviving parent, and consequently on the child.  It requires that the survivor make a decision to bear children while grieving.  It also requires that attempts at conception succeed quickly.

- Mother’s reproductive rights would be infringed by denying succession rights to children.  Father’s reproductive rights might be infringed if he didn’t affirmatively consent.

· Massachusetts Rule:  Limited circumstances may exist in which posthumously-conceived children may enjoy the inheritance rights of “issue” under Massachusetts intestacy law.  These limited circumstances exist where:

- The surviving parent or the child’s other legal representative demonstrates a genetic relationship between the child and the decedent.

- The survivor or representative must then establish both that the decedent affirmatively consented to posthumous conception and to the support of any resulting child.

- Even where such circumstances exist, time limitations may preclude commencing a claim for succession rights on behalf of a posthumously conceived child.  In any action to establish such inheritance rights, notice must be given to all interested parties.
-- At least 2 other courts have ruled that posthumously-conceived children are intestate heirs (Arizona and NJ).

-- The Social Security Act has not yet been amended to account for the possibility of posthumous conception.

-- Restatement (3rd) of Property § 2.5 cmt 1:

· “To inherit from the decedent, a child produced from genetic material of the decedent by assisted reproductive technology must be born within a reasonable time after the decedent’s death in circumstances indicating that the decedent would have approved of the child’s right to inherit.  A clear case would be that of a child produced by artificial insemination of the decedent’s widow with his frozen sperm.”

-- Uniform Parentage Act (UPA) §707:

· Stricter rule:  “If an individual who consented in a record to be a parent by assisted reproduction dies before placement of eggs, sperm, or embryos, the deceased individual is not a parent of the resulting child unless the deceased spouse consented in a record that if assisted reproduction were to occur after death, the deceased individual would be a parent of the child.”

-- CPC 249.5 P-C child is considered born in decedent’s lifetime if 

· (a) decedent gave written permission to a specific person, signed, dated, 

· (b) mother must give notice to whoever controls decedent’s property within 4 months of death, AND
(c) child is in utero within 2 yrs of the decedent’s death ((c) does not apply to SCNT)

-- Also problems with p-c children and wills and trusts.  

-- Should posthumous conception be considered in assessing the validity of future interests under the RAP?

Surrogate Motherhood and Married Couples

-- The courts are in disagreement as to who is a parent.

-- Johnson v. Calvert (CA 1993)—husband and wife signed a K with a surrogate mother that they would take the child after she gave birth and surrogate agreed; Rule:  parenthood should turn on the intent of the parties as shown by the surrogacy K.  Husband and wife got sole custody and parental status after surrogate mother wanted to keep the kid.

-- In re Marriage of Buzzanca (CA 1998)—husband and wife did not want child birthed through unrelated surrogate mom after they divorced; held:  both the wife and husband were parents because they had consented to the artificial insemination that created the child.
-- Jane Doe v. John Doe (Conn 1998)—husband’s sperm was used in surrogate mother, but not wife’s egg; after divorce, husband was held father but mother was not mother; however, mother could gain custody if in the best interest of the child.
Assisted Reproduction and Same-Sex Couples

-- In re Adoption of Tammy (Mass 1993)—court approved adoption of a child conceived by artificial insemination of a woman by her lesbian partner; court held both adoptive and natural mother had post-adoptive rights and that the adopted child would inherit from both mothers as the child of each.

-- UPC 2-114.  Parent and Child Relationship

· “(a)…an individual is the child of his or her natural parents, regardless of their marital status…

· (b) An adopted individual is the child of his or her adopting parent(s) and not of his or her natural parents, but adoption of a child by the spouse of either natural parent has no effect on (i) the relationship between the child and the natural parent or (ii) the right of the child or a descendant of the child to inherit from or through the other natural parent. 

- [In a stepparent adoption, the children can inherit from their natural relatives, but the natural relatives cannot inherit from them.]

· (c) Inheritance from or through a child by either natural parent or his or her kindred is precluded unless that natural parent has openly treated the child as his or hers, and has not refused to support the child. [This is an exception to (a), not (b); “deadbeat dad statute”; minority rule]

Advancements

-- At common law, any lifetime gift to a child was presumed to be an advancement—in effect, a prepayment—of the child’s intestate share.  To avoid application of the doctrine, the child had the burden of establishing that the lifetime transfer was intended as an absolute gift that was not to be counted against the child’s share of the estate.

-- 3 approaches:

· Common law:  When a parent makes an advancement to the child and the child predeceases the parent, the amt of the advancement is deducted form the shares of the child’s descendants if other children of the parent survive.  If a gift is treated as an advancement, the donee must allow its value to be brought into hotchpot if the donee wants to share in the decedent’s estate (it counts against inheritance).
· Modern approach:  Largely because of problems of proof of the donor’s intent, many states have reversed the common law presumption of advancement.  In these states, a lifetime gift is presumed not to be an advancement unless it is shown to have been intended as such (opposite of CL).  

· UPC approach:  In other states, statutes declare that a gift is not an advancement unless it is expressly declared as such in a writing signed by the grantor or acknowledged as such in writing by grantee. 
-- UPC 2-109.  Advancements

· (a) If an individual dies intestate as to all or a portion of his [or her] estate, property the decedent gave during the decedent's lifetime to an individual who, at the decedent's death, is an heir is treated as an advancement against the heir's intestate share only if (i) the decedent declared in a contemporaneous writing or the heir acknowledged in writing that the gift is an advancement or (ii) the decedent's contemporaneous writing or the heir's written acknowledgment otherwise indicates that the gift is to be taken into account in computing the division and distribution of the decedent's intestate estate.

· (b) For purposes of subsection (a), property advanced is valued as of the time the heir came into possession or enjoyment of the property or as of the time of the decedent's death, whichever first occurs.

· (c) If the recipient of the property fails to survive the decedent, the property is not taken into account in computing the division and distribution of the decedent's intestate estate, unless the decedent's contemporaneous writing provides otherwise. [2-109c changes the common law if the recipient does not survive the decedent.  In that case, the advancement is not taken into account in determining the share of the recipient’s issue.]

-- CPC 6409 same as UPC

Guardianship and Conservatorship of Minors

-- Clients with young children should be advised to provide for the possibility that their children might be orphaned.

-- Guardian of the person

· Responsible for the minor child’s custody and care

· As long as one living parent is competent, that parent is the natural guardian

· Without a will, the court will appoint a guardian from among the nearest relatives.

· Decides where the child lives, how he is educated and raised, and when he receives medical care

· Guardianship terminates when the child reaches majority, dies, or is adopted.

· Good idea to select alternate guardians

-- Property Management Options

- Guardian has no authority to deal with child’s property

- If a parent dies, leaving property to a minor child, often a guardian of the property or a conservator must be appointed by a court, unless state law allows payment instead to a custodian under the Uniform Transfers to Minors Act (UTMA) or to the person who has custody of the child.

· Guardianship of Property

- In feudal times, the guardian of a minor ward (usually the overlord) took possession of the ward’s lands.

- Guardianship for a minor’s property is somewhat like going through a continuous probate until the child reaches majority (usually 18).

- The guardian of property, who does not have title to the ward’s property, usually cannot change investments without a court order.  Guardian has the duty of preserving the specific property and delivering it to the ward upon majority.

- Guardian ordinarily can use only the income from the property to support the ward; the guardian has no authority to go into principal to support the ward, unless court approves.  Strict court supervision is expensive, burdensome and time-consuming.

· Conservatorship

- In many states, guardianship laws have been revised to allow a more trust-like treatment.  The “guardian” is called a conservator and given “title as trustee” to the protected property, as well as investment powers similar to those of trustees.  

- Appointment and supervision is still required by the court, but a conservator has far more flexible powers than a guardian, and only one trip to the courthouse annually for an accounting may be necessary.

- Higher net return on assets, more flexibility in investments, and a greater chance of meeting the financial needs of the child.

- Terminates when the minor reaches majority or dies.

- In states without Conservatorship laws, the only effective way to handle guardianship administrations is to avoid them.

· Custodianship 
- A custodian is a person who is given property to hold for the benefit of a minor under either the UTMA or its predecessor, the Uniform Gifts to Minors Act (UGMA).  Under these acts, some form of which has been enacted in every state, property may be transferred to a person (including the donor himself) as custodian for the benefit of the minor.  

- A devise or gift may be made to X “as custodian for minor under the state UTMA or UGMA,” thereby incorporating the provisions of the state’s uniform act and eliminating the necessity of drafting a trust instrument.

- Simple; most banks, brokers, and other financial institutions have standard forms.

- Well-drafted wills and trusts often include a facility of payment clause under which assets to be distributed outright to a minor may be paid instead to a custodian or even to the parent or guardian of the minor.

- Under the UTMA, the custodian ahs discretionary power to expend for the minor’s benefit whatever he thinks advisable for the use and benefit of the minor, without court order.  The custodian is required to transfer the property to the minor upon majority.  The custodian has the right to manage and reinvest property.  He is a fiduciary and subject to the standard of care that would be observed by a prudent person dealing with property of another.

- No court supervision, no accounting to the court, but an interested party may require one if she wishes

- Ideal for modest gifts to a minor; when a large amount of property is involved, a trust is usually preferable.

· Trusts

- Most flexible

- Can postpone possession until the donor thinks the child is competent to manage the property.
- Most well-drafted wills provide for a contingent trust for any minor beneficiary because named adult beneficiaries might predecease the testator, leaving minor children as contingent or substitute takers.

- A well-drafted will typically includes at least a contingent trust with extensive trust provisions.

· Variations on transfers to minors

- Most jxs allow guardians or conservators for limited purposes or limited times.

- Some federal agencies allow the designation of a representative payee or substitute payee to receive benefit checks on behalf of a minor or incompetent.

- If the testator wants to make a cash bequest to a beneficiary who is now a minor, without a custodianship or trust, the will can provide that any cash bequest to a minor beneficiary may be distributed to the beneficiary’s parents or legal guardian (aka a facility of payment clause).  If the will so authorizes, a bequest of other property to a minor can be satisfied by delivery to the minor’s parents.

- Many states have laws permitting the personal representative to pay small sums from the decedent’s estate to the custodial parent or to an account in the child’s name alone without requiring the appointment of a guardian or conservator (UPC 5-104—sums not exceeding $5K).

Bars to Succession

-- Homicide

· In re Estate of Mahoney (Vermont 1966)

- Howard Mahoney died intestate from gunshot wounds; his wife Charlotte was charged with manslaughter for killing him.

- No issue, survived by wife and parents; probate court had no jx to impose a constructive trust and gave estate to his parents 

- Issue:  May a widow convicted of manslaughter in connection with the death of her husband inherit from his estate?

- No relevant statutory provision in Vermont; 3 different lines of decision in jxs w/o a relevant statute:

· (1) legal title passed to the slayer and may be retained by him in spite of his crime

· (2) legal title will not pass to the slayer because of the equitable principle that no one should be permitted to profit by his own fraud, or take advantage and profit as a result of his own wrong/crime

· (3) legal title passes to the slayer but equity holds him to be a constructive trustee for the heirs or next of kin of the decedent

- A constructive trust is nothing but the formula through which the conscience of equity finds expression

- The slayer should not be permitted to improve his position by the killing, but should not be compelled to surrender property to which he would have been entitled if there had been no killing (additional punishment not fair).

- The Restatement of Restitution applies the constructive trust doctrine where a devisee or legatee murders the testator, but not where she was guilty of manslaughter.

- The court thought the line should be drawn between voluntary and involuntary manslaughter, not murder and manslaughter.

- Reversed and remanded to court of equity to determine whether it was voluntary or involuntary manslaughter.  Constructive trust if voluntary manslaughter and pure inheritance if involuntary.

· Almost all states have statutes dealing with the rights of a killer in the estate of a victim.  Most litigation involves whether killer is barred from succeeding to nonprobate as well as probate property or who takes if the killer is barred.

- Majority view:  killer is treated as having predeceased the victim to determine who takes

- UPC 2-803:  killer treated as having disclaimed; under 2-1106, a disclaimer is treated as having predeceased the deceased

· CA:  A person who feloniously and intentionally kills decedent may not inherit from the decedent

· No Conviction
- UPC Majority view:  If there is no conviction, the court must determine whether, under the preponderance of evidence standard, the individual would be criminally accountable for the killing.  If so, the individual is barred.  UPC 2-803g.  Where the killer commits suicide, the killer is barred.  UPC 2-803.
- CPC 254 is the same.

· CPC 250 Wills, intestate succession, and family protection 
- A person who feloniously and intentionally kills the decedent is not entitled to any of the following:
· Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust. 
- Anti lapse CPC § 21110 doesn’t apply in this situation, devisee doesn’t take
· Any property of the decedent by intestate succession.
- Anti lapse CPC § 21110 does apply here, descendents can take intestate share
· Any of the decedent's quasi-community property the killer would otherwise acquire under CPC 101 or 102 upon the death of the decedent. 
· Any property of the decedent under Part 5 (Gifts In View of Impending Death, commencing with Section 5700) of Division 5. 
· Any property of the decedent under Part 3 (Family Protection, starting with Section 6500) of Division 6. 
· What about accessory? No statutory authority on this, but some cases on this have held that the person trying to inherit is disqualified. 
· Can children of murderer take?

· If there is will, they should not be able to. 
· But case in Missouri ruled that named alternative beneficiary to the killer could take because they couldn’t speculate as to killer’s motive.  Primerica v. Suter
· An Illinois case refused to apply this standard as the killer would profit in having her daughters inherit, who weren’t the deceased heirs.  Estate of Mueller 
· An Indiana case states that neither the killer nor his heirs could inherit.
· If there is intent by killer, heirs of killer cannot take unless they are same as decedent’s heirs.  Maybe the decedent’s heirs will take.  If there is not a will, and children take by intestate succession, then they should. 
· No contest plea

- This plea will not preclude inheritance, because technically it is not a guilty plea. However, the court can make a determination by preponderance of evidence in their own trial. 
- The estate of the parents may be used to pay legal fees. 
· Acquittal
- Isn’t dispositive of the acquitted individual’s status as a slayer.  The disposition is determined by the preponderance of evidence standard set out above.

-- CPC 259.  Abuse of Elder or Dependent Adult Decedent
· A person is deemed to have predeceased a decedent if ALL of the following apply:
- Person is liable for physical abuse, neglect or fiduciary abuse of dependent adult
- Person acted in bad faith

- Person was reckless, fraudulent, malicious in any of these acts

- Decedent was unable to manage finances after these acts until their death
-- Disclaimer

· A refusal to take inherited property is called a disclaimer (the heir renounces).

· Allows for post-mortem estate planning

· Most common motivations:  tax reduction, keep property from creditors

· Under common law, an intestate successor CANNOT prevent title from passing to him.  Nonetheless, if the heir refuses to keep the inheritance, the common law treats the heir’s renunciation as if title had passed to the heir and then from the heir to the next intestate successor.

· If the person dies testate, the devisee can refuse to accept the devise, thereby preventing title from passing to the devisee.  Any gift requires acceptance by the donee.

· Most jxs have laws that provide that the disclaimant is treated as having predeceased the decedent.  UPC 2-1105,6.
· Most state disclaimer statutes require that a disclaimer be made within nine months of the creation of the interest being disclaimed.  The Uniform Disclaimer of Property Interests Act does not contain a time limit (UPC 2-1107).

· Avoiding creditors

- Most disclaimer statutes provide that a disclaimer relates back for all purposes to the date of decedent’s death.  The disclaimer takes effect as of the time of the intestate’s death.  UPC 2-1106b1.
- In most states, the disclaimed property is treated as passing directly to others, bypassing the disclaimant.  A minority of states do not allow an insolvent debtor to disclaim to avoid creditors.

- UPC 2-1106b3A Successors of disclaimant:  The disclaimed interest passes as if the disclaimant had died immediately before the time of distribution.  If, by law or under the instrument, the descendants of the disclaimant would share in the disclaimed interest by any method of representation had the disclaimant died before the time of distribution, the disclaimed interest passes only to the descendants of the disclaimant who survive the time of distribution.

- In most states, individual creditors cannot reach disclaimed assets, but Uncle Sam as a creditor is treated differently.

- Drye v. US (US 1999)

· Drye’s mother died, leaving him $233K, but he had $325K in unpaid taxes.  The IRS had filed tax liens on his property.  He disclaimed his property so that his daughter could take, in order to keep his mother’s estate away from the IRS.  

· One cannot disclaim property to circumvent tax liens.

- Troy v. Hart (Maryland 1997)

· A Medicare/Medicaid recipient cannot disclaim inheritance to avoid disqualification for benefits.

· Eligibility for Medicaid depends on meeting various income and resource tests.  It is required that applicants disclose all available assets to the Dept of Social Services (DSS).  An applicant must satisfy asset limits in order to receive coverage.  As a post-eligibility requirement, recipients or their representatives must notify the department within 10 working days of changes affecting credibility.  If one fails to disclose such a change, the shadow of fraud surfaces.

· If a recipient renounces an inheritance that would cause him to be financially disqualified from receiving benefits, the renunciation should incur the same penalty of disqualification that acceptance would have brought about and should render the recipient liable for any payments incorrectly paid by the State in consequence.  To permit disclaimed property to pass to transferees free and clear of any obligation would be a violation of public policy.

- Medicaid is a cooperative state-federal program intended to provide medical assistance to needy people.  Applicants must meet strict income and resource requirements, which vary from state to state.  To qualify, the applicant must “spend down” his assets to a few thousand dollars.  Giving away property before applying for Medicaid may result in disqualification.  Certain transfers are exempt, such as home transfers to a spouse and trust transfers for certain disabled persons.  In some states, the applicant is required to take steps to get the property back.  The state may look to assets, such as life insurance benefits or transfers upon death, to recover benefits paid to the recipient.

· Example page 134- O has two children, A and B. B dies, survived by one child, C. Then O, a widow, dies intestate. O’s heirs are A and C. A has four children. A disclaims. What distribution is made of O’s estate? 
· O
· |

· A-------------------B

· |

 |

· C1, C2, C3, C4

C

· UPC §2-801(d)(1) 
- The disclaimed interest devolves as if the disclaimant had predeceased the decedent, but if by law or under the testamentary instrument the descendants of the disclaimant would share in the disclaimed interest by representation or otherwise were the disclaimant to predecease the decedent, then the disclaimed interest passes by representation, or passes as directed by the governing instrument, to the descendents of the disclaimant who survive the decedent. 
· So above, because B is dead, C and C1-C4 would take by representation if A looked like he was dead, each getting 1/5, and this wouldn’t be fair because A could always just pretend to say he was dead to get them more than if he was alive.
· To remedy, when a disclaimer occurs and the generation is to take by representation, they don’t divide the interest at the C1-C4 and C level, but pass the disclaimed interest (1/2), so C1-C4 get 1/8 each. 
· CPC §282(b)(1)
- The beneficiary is not treated as having predeceased the decedent for the purpose of determining the generation at which the division of the estate is to be made
· Analysis

- UPC/CPC divide at the A and B level- so ½ to A and ½ to C (modern per stirpes)
- Disclaim? Treat A as if they predeceased- so C now gets 1/5 instead of ½
Capacity and Contests

Mental Capacity

-- Test of mental capacity

· Minimal requirements; to be competent to make a will, testator must be an adult (18 in most states) and “must be capable of knowing and understanding in a general way (1) the nature and extent of his or her property, (2) the natural objects of his or her bounty, and (3) the disposition that he or she is making of that property, and must also be capable of (4) relating these elements to one another and forming an orderly desire regarding the disposition of property.”  Rest (3rd) of Property:  WODT §8.1.

· CPC §6100.5 Persons Not Mentally Competent to make a Will- at the time the person makes the will. 
- If individual does not have mental capacity to 
· Understand the nature of the testamentary act

· understand and recollect the nature and situation of the individual’s property

· remember and understand the individual’s relations to the descendants, spouse and parents
- (MORE OFTEN THE CASE) Individual suffers from a mental disorder with symptoms including delusions or hallucinations which result in the individual’s devising property in a way which, except for the existence of the delusions, the individual would not have done. 

· What kind of evidence to bring in?

- CPC §6100.5- Nothing in this section supercedes existing law relating to the admissibility of evidence to prove the existence of mental incompetence or mental disorders.

-- In re Estate of Wright (California 1936)

· Lorenzo Wright died at 69

· Several people testified that he was of unsound mind when he drafted the will, including family members, the notary public and realtor, and the 2 witnesses to the will.  The ct found that the testimony was far too weak and unsubstantial to support the judgment.
· Cts exercise scrutiny and suspicion in considering the testimony of persons who admit their own guilt of self-stultification (notary and witnesses). Stultification = the act of making something futile and useless; inconsistency.

· The legal presumption is always in favor of sanity, especially after attestation by subscribing witnesses.  

· It is the duty of the subscribing witnesses to be satisfied of the testator’s sanity before they subscribe the instrument.  No honest man will subscribe as a witness to a will, or any other instrument executed by an insane man, an imbecile, an idiot, or a person manifestly incompetent for any reason to perform, with legal effect, the act in question.

· The witnesses testified as to a lot of silly and loopy things that Wright had done in the years before his death.

· The case was wholly without evidentiary support.  There is no evidence that testator suffered from settled insanity, hallucinations, or delusions. 

· Testamentary capacity cannot be destroyed by showing a few isolated acts, foibles, idiosyncrasies, moral or mental irregularities, or departures from the normal unless they directly bear upon and have influenced the testamentary act.

· There was no evidence of medical injury.

· The testimonies, even if true, are not enough to denounce the will for incapacity.

-- For lawyers, to draft a will for an incompetent person is a breach of ethics.  The lawyer may rely on her own judgment regarding the client’s capacity; she does not have to make an investigation.

-- The fact that a person has been declared incompetent and put under a conservator does not mean that the person has no capacity to execute a will thereafter—there is a higher standard.  One whose property is under a conservatorship may write a valid will if the trial court finds that the will was written during a lucid (sane) interval.

-- Capacity to make a will is governed by a different legal test and requires less mental ability than to manage one’s investments, to get married, to make a K, or to make a gift.  To make an irrevocable lifetime gift, not only must one meet all the elements for making a will, but one “must also be capable of understanding the effect that the gift may have on the future financial security of the donor and of anyone who may be dependent on the donor.”  Restatement 8.1.

-- Protecting a person from economic loss is not valid consideration for determining competency.

-- PP:  The law requires mental capacity to protect the decedent’s family.  By requiring mental capacity, society furthers its objective of caring for the aged in a humane manner.

-- Insane Delusion

· A person may have sufficient mental capacity generally to execute a will but may be suffering from an insane delusion so as to cause a particular provision in a will—or perhaps the entire will—to fail for lack of testamentary capacity.  Only the part of the will caused by the insane delusion fails; if the entire will was caused by the insane delusion, the entire will fails.  If insane delusions are shown, but they do not affect the dispositions, then the entire will stands.

· Insane delusion is a legal, not a psychiatric, concept.  A delusion is a false conception of reality.  E.g., the belief that all Irishmen have red hair.

· The majority view is that a delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the same conclusion reached by the testator.  Some cts have held that if there is any factual basis at all for the testator’s delusion, it is not deemed insane. 

· In In re Estate of Raney (Kansas 1990), father believed his kids were plotting against him for his money, he disinherited them by a will executed while he was in jail under a drunken driving charge.  The will was upheld against a claim of insane delusion.
· In re Strittmater (NJ 1947)

- Will challenged for insanity.

- The only medical witness, a general practitioner, testified that decedent suffered from paranoia of the Bleuler type of split personality.  The factual evidence justifies the conclusion.
- Would this be decided the same way today?

· In re Honigman (NY 1960)

- Deceased had an insane delusion that his wife was cheating on him and therefore disinherited her.  This part of the will was set aside.

- There was more than enough competent proof to warrant submitting to the jury the issue of decedent’s testamentary capacity.

- He had a number of medical problems and procedures, and his mental capacity quickly declined thereafter. 

- Seemingly aware of his mental state, he once mentioned that he was “sick in the head” and that “I know there is something wrong with me” in response to a light reference to his mental condition.

- If a person persistently believes supposed facts, which have no real existence except in his perverted imagination, and against all evidence and probability, and conducts himself, however logically, upon the assumption of their existence, he is, so far as they are concerned, under a morbid delusion; and delusion in that sense is insanity.  Such a person is essentially mad or insane on those subjects, though on other subjects he may reason, act, and speak like a sensible man.

- The burden of proving testamentary incapacity is a difficult one to carry, but when an objectant has gone forward with evidence reflecting the operation of the testator’s mind, it is the proponent’s duty to provide a basis for the alleged delusion.  This duty was not met.

- The courts should have no hesitation in placing the issue of sanity in the jury’s hands.  To hold to the contrary would be to take from the jury its traditional function of passing on the facts.

- In American Seamen’s Friend Soc. v. Hopper, this ct held that a will was bad when its “dispository provisions were or might have been caused or affected by the delusion.”

· Distinguish:  insane delusion and mistake.  A mistake is susceptible to correction if the testator is told the truth.  Courts do not reform or invalidate wills because of a mistake (although this rule is changing), whereas they do invalidate wills resulting from an insane delusion.
-- Some states allow “living probate” or “ante-mortem probate”, which is probate of a will during the testator’s life.  Living probate statutes authorize a person to institute during life an adversary proceeding to declare the validity of a will and the testamentary capacity and freedom from undue influence of the person executing the will.

Undue Influence

-- CPC §6104- a will or part or revocation will not be effective to the extent it was caused by duress, menace, fraud or undue influence.

-- Estate of Lakatosh (Penn 1994)

· Test for undue influence:  When the proponent of a will proves that the formalities of execution have been followed a contestant who claims that there has been undue influence has the burden of proof.  The burden may be shifted so as to require the proponent to disprove undue influence.  To shift the burden to the proponent, the contestant must prove by clear and convincing evidence:

- (1) that there was a confidential relationship, 

- (2) that the person enjoying such relationship received the bulk of the estate, and 

- (3) that the decedent’s intellect was weakened.
· In this case, Roger, a neighbor, began caring for the decedent and convinced her to give him the power of attorney and thus established a confidential relationship (although she revoked the power just before her death because he illegally converted large sums of her money for his own use).  He received a bulk of the estate.  Rose, the decedent, showed signs of weakened intellect on a video tape of the will execution.  She was an elderly, helpless woman who was unable to prevent the consumption of her assets by Roger.

-- Restatement (3rd) §8.3.  Undue Influence, Duress, or Fraud
· (a) A donative transfer is invalid to the extent that it was procured by undue influence, duress, or fraud.

· (b) A donative transfer is procured by undue influence if the wrongdoer exerted such influence over the donor that it overcame the donor's free will and caused the donor to make a donative transfer that the donor would not otherwise have made.

· Comment H:  Suspicious circumstances. 

- The existence of a confidential relationship is not sufficient to raise a presumption of undue influence. There must also be suspicious circumstances surrounding the preparation, execution, or formulation of the donative transfer. Suspicious circumstances raise an inference of an abuse of the confidential relationship between the alleged wrongdoer and the donor.  

- In evaluating whether suspicious circumstances are present, all relevant factors may be considered, including: (1) the extent to which the donor was in a weakened condition, physically, mentally, or both, and therefore susceptible to undue influence; (2) the extent to which the alleged wrongdoer participated in the preparation or procurement of the will or will substitute; (3) whether the donor received independent advice from an attorney or from other competent and disinterested advisors in preparing the will or will substitute; (4) whether the will or will substitute was prepared in secrecy or in haste; (5) whether the donor's attitude toward others had changed by reason of his or her relationship with the alleged wrongdoer; (6) whether there is a decided discrepancy between a new and previous wills or will substitutes of the donor; (7) whether there was a continuity of purpose running through former wills or will substitutes indicating a settled intent in the disposition of his or her property; and (8) whether the disposition of the property is such that a reasonable person would regard it as unnatural, unjust, or unfair, for example, whether the disposition abruptly and without apparent reason disinherited a faithful and deserving family member.

-- Test for undue influence

· The proponent of a will has the burden of proving its validity, but this is easily done in most cases by showing due execution.  

· The person contesting the will then has the burden of proving undue influence directly or by proving facts that would give rise to a presumption of undue influence.  To trigger this presumption the contestant must establish the existence of a confidential relationship between the influencer and the testator—plus something more:  In some jxs, the other element that is necessary for a presumption of undue influence is that the influencer procured the will.  In other jxs, the contestant must show both a confidential relationship and suspicious circumstances such as the ones listed in Comment H to the restatement.  In other jxs the extra elements are that the person in the confidential relationship received the bulk of the estate and that the decedent had a weakened intellect.

· If the presumption of undue influence is triggered, the burden shifts back to the proponent to negate undue influence.

- In Iowa, “the rule for rebutting the presumption of undue influence arising from a confidential relationship only requires the grantee of a transaction to prove by clear, satisfactory, and convincing evidence that the grantee acted in good faith throughout the transaction and the grantor acted freely, intelligently, and voluntarily.”  That is, the proponent need not disprove all the elements of undue influence, but rather must prove the ultimate issue, that the will is free of such influence, as well as establishing his own clean hands.

-- There is split authority as to whether undue influence standards for wills apply to lifetime gifts or nonprobate transfers such as a revocable inter vivos trust or life insurance.  Under Rest 3rd 8.3, all donative transfers use the same rule.  In Maryland, undue influence is easier to establish for lifetime gifts than for wills or revocable trusts.

-- If part of the will is the product of undue influence, those portions of the will that are the product of such influence may be stricken and the remainder of the will allowed to stand, if the invalid portions can be separated w/o defeating the testator’s intent or destroying the testamentary scheme.

-- Lipper v. Weslow (TX 1963)

· The decedent's will disinherited appellee contestants and gave a larger share to appellant executor, decedent's son, than he would have received had appellees not been disinherited.  Appellees brought an action against appellants, the executor and his sister, alleging that the will was the result of undue influence.  A jury found undue influence and the trial court set aside the will.  Appellants sought review. The court reversed the order and rendered judgment for appellants. The issue presented was whether there was any evidence of undue influence. 

· The test of undue influence was whether such control was exercised over the mind of the decedent as to overcome her free agency and free will and to substitute the will of another so as to cause her to do what she would not otherwise have done but for such control. 

· The evidence showed that decedent told witnesses her reasons for disinheriting appellees, the will itself explained her reason, and she was of sound mind.  While appellees did establish a confidential relationship and an opportunity for undue influence by appellant executor, they failed to prove that the will resulted from his substituting his mind and will for the decedent's.

-- Undue Influence a Question of Fact Where Testator is Easily Swayed
-- In re Kaufmann’s Will (NY 1965)

· Robert Kaufman, millionaire by inheritance, age 34, was in a relationship with another man, Walter Weiss, age 39.  They lived together, but there were signs of unfaithfulness.

· Robert gave Walter his complete confidence and trust.  Walter took charge of Robert’s bank accounts and investments as if they belonged to the both of them.  They lived together until Robert died unexpectedly.

· Robert left most of his property to Walter.  The final will was drafted one year before his death, but it had been altered several times, increasing Walter’s share each time.  Robert had also given Walter several other responsibilities, including handling his funeral arrangements, the power to consent to operations, and other rights given to a legal spouse.

· Robert’s brother challenged the will for undue influence.

· Held:  There was undue influence because the record indicates that Robert was pliable and easily taken advantage of, as proponent admitted, that there was a long and detailed history of dominance and subservience between them, that testator relied exclusively upon proponent’s knowledge and judgment in the disposition of almost all of the material circumstances affecting the conduct of his life, and proponent is willed virtually the entire estate, we consider that a question of fact was presented concerning whether the instrument offered for probate was the free, untrammeled and intelligent expression of the wishes and intentions of testator or the product of the dominance of the beneficiary.

-- In a similar case, Evans v. May (TX 1996), there was no undue influence where one man left all his estate to his male “lifemate,” with whom he had lived for 30 yrs.
-- Instances where Undue Influence May Exist
- Person in confidential relationship
- Receives bulk of T’s property
- From T of weakened intellect
- Burden shifts to person occupying relationship
- In many Jxs, though, there must be further evidence that there was dominance over T
-- CPC §21306. Forgery, revocation, or action to establish invalidity of certain transfers; contest; enforcement of clause; "reasonable cause"

· A no contest clause is not enforceable against a beneficiary to the extent the beneficiary, with reasonable cause, brings a contest that is limited to one or more of the following grounds:
- Forgery.
- Revocation.
- An action to establish the invalidity of any transfer described in Section 21350.
· "Reasonable cause" means that the party filing the action, proceeding, contest, or objections has possession of facts that would cause a reasonable person to believe that the allegations are likely to be proven after a reasonable opportunity for further investigation or discovery.

-- If a will contest is foreseeable, the attorney should take precaution by doing one or more of the following:

· Requesting that the client write, in his own handwriting, a latter to the attorney setting forth in detail the disposition the client wishes to make.  

· Videotape or record a discussion between the testator and the attorney before witnesses wherein the testator explains why he wants to dispose of the property in the manner provided in his will.  The witnesses should execute affidavits reciting why they believe the testator is of sound mind and acting freely.

· Make substantial documentation of mental capacity each time a will is signed after health begins to fail.  If the attorney does not document mental capacity, so as to ward off a foreseeable lawsuit, it may be malpractice.

· Include a no-contest clause.

· Include a videotape or affidavit explaining why an heir is favored over disinherited family members.

No-Contest Clauses

-- A no-contest clause provides that a beneficiary who contests the will shall take nothing, or a token amount, in lieu of the provisions made for the beneficiary in the will.  A no-contest clause is designed to discourage will contests.

-- The majority of courts enforce no-contests clauses unless there is probable cause for the contest.  UPC §§2-517 – 3-905 and Restatement 3rd §8.5.  This includes CA, with a few exceptions.

-- A minority of jxs enforce no-contest clauses unless the contestant alleges forgery or subsequent revocation by a later will or codicil, or the beneficiary is contesting a provision benefiting the drafter of the will or any witness.

· CA provides a procedure for a declaratory judgment that a particular suit will thwart the intention of the testator and trigger a no-contest clause, which will be strictly enforced.

Bequests to Attorneys

-- CPC § 21350.  Limitations on transfers to drafters and others (IF any of the persons below are being contested to by some beneficiary, that beneficiary cannot be pushed out of the will by a no-contest clause. The thinking is that these are not random people, and deserve to be questioned about)

· Except as provided in Section 21351, no provision, or provisions, of any instrument shall be valid to make any donative transfer to any of the following: 
- The person who drafted the instrument. 
- A person who is related by blood or marriage to, is a cohabitant with, or is an employee of, the person who drafted the instrument. 
- Any partner or shareholder of any law partnership or law corporation in which the person described in paragraph (1) has an ownership interest, and any employee of any such law partnership or law corporation. 
- Any person who has a fiduciary relationship with the transferor, including, but not limited to, a conservator or trustee, who transcribes the instrument or causes it to be transcribed. 
- A person who is related by blood or marriage to, is a cohabitant with, or is an employee of a person who is described in paragraph (4).
- A care custodian of a dependent adult. 
· For purposes of this section, "a person who is related by blood or marriage" to a person means all of the following:
- The person's spouse or predeceased spouse.
- Relatives within the third degree of the person and of the person's spouse.
- The spouse of any person described in paragraph (2).
-- CPC§ 21307.  Interested participant; Provision benefiting witness or person involved in drafting or transcribing instrument; contest; enforcement of clause 
· A no contest clause is not enforceable against a beneficiary to the extent the beneficiary, with probable cause, contests a provision that benefits any of the following persons: 
- A person who drafted or transcribed the instrument. 
- A person who gave directions to the drafter of the instrument concerning dispositive or other substantive contents of the provision or who directed the drafter to include the no contest clause in the instrument, but this subdivision does not apply if the transferor affirmatively instructed the drafter to include the contents of the provision or the no contest clause. 
- A person who acted as a witness to the instrument.

· 2 showings necessary under CPC- beneficiary complaining has 1) probable cause, and 2) there is another beneficiary under the will who meets one of the criteria under the section (drafted the will, etc.)
-- Many cts hold that a presumption of undue influence arises when an attorney-drafter receives a legacy, except when the attorney is related to the testator.  The presumption can be rebutted only by clear and convincing evidence provided by the attorney.

-- In NY, the surrogate must investigate any bequest to the attorney who drafted the will.  The attorney must submit an affidavit explaining the facts and circumstances of the gift, and if the surrogate is not satisfied with the explanation a hearing is held to determine whether the attorney’s bequest was the result of undue influence.

-- In CA, the legislature enacted a statute invalidating any bequest to a lawyer who drafts the will unless the lawyer is related by blood or marriage to the testator.  CPC 21350.  There is an exception permitting a bequest to a nonrelated lawyer-drafter if the client consults an independent lawyer who attaches to the document a “Certificate of Independent Review”, which must state that the reviewing lawyer concludes the gift is not due to undue influence, fraud, or duress.  CPC 21351b.
-- Model Rules of Conduct 1.8c.  Conflict of Interest:  “A lawyer shall not prepare an instrument giving the lawyer or relative of the lawyer any substantial gift from a client, including a testamentary gift, except where the client is related to the donee.”
· There are penalties

-- In re Will of Moses (Mississippi 1969)
· Issue: Does a presumption of undue influence exist where a sexual relationship between an attorney and client coexists with the attorney-client relationship? Yes - The evidence here shows that the attorney who drafted the will was little more than a scrivener, and that there was no meaningful independent advice or counsel touching upon the area in question.

· Fannie Moses was married 3 times, all three husbands died.  She became romantically involved with Holland who was 15 yrs younger.  She died at 57 after having left most of her estate to Holland w/o his knowledge.  

· She was sick during her last few years.  Her relatives challenged the will for undue influence by Holland.  There was strong evidence that the aging woman, seriously ill, disfigured by surgery, and hopelessly addicted to alcohol, was completely bemused by the constant and amorous attentions of Holland.  However, when she made the will, it seemed as though this was her intention and she was of sound mind.  There was no proof that Holland influenced her decision to leave him her estate.  

· Appeals court upheld the conclusion of law that such relationship gave rise to a presumption of undue influence which could be overcome only by evidence that, in making the will, Mrs. Moses had acted upon the independent advice and counsel of one entirely devoted to her interest.

· The attorney made sure she did not have a husband or children, but he did not inquire about Holland.  The attorney testified that he drafted the will to meet her desires.  

· Held:  The burden to overcome the presumption of undue influence was not met.  The attorney did not question Fannie’s relationship with Holland.  There was no independent advice or counsel touching upon the area in question and it is manifest that the role of attorney in writing the will was little more than that of scrivener.

· Dissent:  The attorney ascertained that Fannie was competent to make a will, she was acting of her own free will and accord, and that she was disposing of her property exactly as she wished and intended.  No more is required.  If full knowledge, deliberate and voluntary action, and independent consent and advice have not been proved in this case then they cannot be proved.

-- Lawyers as executors

· In State v. Gulbankian (Wisconsin 1972), the ct found a routine practice by an attorney to name the attorney as executor suspicious and decided that it was unethical for the attorney-drafter to suggest, directly or indirectly, that the attorney be named as executor or lawyer for the executor.

· A NY statute limits the lawyer-executor’s commissions to ½ the statutory rate unless the testator executes a separate form, which must be witnessed, indicating that the testator understood she had the option to name someone other than the lawyer as executor and to provide for a commission less than the default statutory rate.

· It is common in some states for the drafting attorney to name herself as attorney for the executor.  In NY, the testator’s signed acknowledgement must disclose the possibility that the executor could hire herself or an affiliated lawyer.

Fraud

-- Fraud occurs where the testator is deceived by a misrepresentation and does that which the testator would not have done had the misrepresentation not been made.  It is usually said that the misrepresentation must be made with both the intent to deceive the testator and the purpose of influencing the testamentary disposition.  

-- A provision in a will procured by fraud is invalid.  The remaining portion of the will stands unless the fraud goes to the entire will or the portions invalidated by fraud are inseparable from the rest of the will.

-- Where the probate ct cannot do justice by refusing probate, the will may be probated and then a ct with equity powers can impose a constructive trust on one or more of the beneficiaries to remedy the unjust enrichment caused by the fraud.

-- Fraud in the testamentary setting is usually either fraud in the inducement of in the execution.  

-- Fraud in the inducement occurs when a person misrepresents facts, thereby causing the testator to execute a will, to include particular provision in the wrongdoer’s favor, or to refrain from executing or revoking a will.

· The tricky problem is determining what the testator would have done if the true facts had been known.

-- Fraud in the execution occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent.  

-- Puckett v. Krida (Tennessee 1994)

· 2 nurses were hired to care for testator, Nancy, after Alzheimer’s treatment.  Her condition improved but the nurses persuaded Nancy that her relatives were wasting her money and wanted to put her in a nursing home—neither was true.  The nurses took steps to isolate Nancy from her family and friends, controlled access to her, and they took financial responsibility for her estate. 

· This was fraud in the inducement.

· “Since frauds are generally secret they have to be tracked by the footprints, marks, and signs made by perpetrators and discovered by the light of the attending facts and circumstances.

· The dealings with the deceased’s money by the defendants was irregular and unusual.  They offered no explanation to account for any of the cash funds that the deceased received while one of the defendants managed the financial affairs.

Duress

-- When undue influence becomes overtly coercive, it becomes duress.  The law invalidates transfers compelled by duress.

-- Restatement § 8.3c:  A donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making a donative transfer that the donor would not otherwise have made.

-- Latham v. Father Divine (NY 1949)

· Defendants are Father Divine, leader of a cult, 2 corporations associated with the cult, and one active follower.  Plaintiffs are 2 cousins which were not distributees of decedent’s will.

· Plaintiffs claimed that shortly prior to the death of the deceased she had attorneys draft a new will in which plaintiffs were named as legatees for a very substantial amount and that defendants' false representations, undue influence, and physical force prevented the deceased from executing the new will.  They claim that shortly before her death, decedent again expressed her determination to execute the proposed new will which favored plaintiffs, and that defendants thereupon conspired to kill, and did kill, the deceased by means of a surgical operation performed by a doctor engaged by the defendants without the consent or knowledge of any of the deceased’s relatives.  Plaintiffs claimed that those facts, if proven, would have entitled them to a judicial declaration that defendants, taking under the already probated will, held what they had so taken as constructive trustees for plaintiffs, whom decedent wished to, tried to, and was kept from, benefiting. The court reversed the judgment of the appellate court dismissing the complaint because plaintiffs may have had a constructive trust claim.

· Restatement of Restitution:  §184, comment i:  “Preventing revocation of will and making new will.  Where a devisee or legatee under a will already executed prevents the testator by fraud, duress, or undue influence from revoking the will and executing a new will in favor of another or from making a codicil, and the testator dies leaving the original will in force, the devisee or legatee holds the property thus acquired upon a constructive trust for the intended devisee or legatee.”
· When an heir or devisee in a will prevents the testator from providing for one for whom he would have provided but for the interference of the heir or devisee, such heir or devisee will be deemed a trustee, by operation of law, of the property, real or personal, received by him from the testator's estate, to the amount or extent that the defrauded party would have received had not the intention of the deceased been interfered with. This rule applies also when an heir prevents the making of a will or deed in favor of another, and thereby inherits the property that would otherwise have been given such other person.

· Where a legatee has taken property under a will, after agreeing outside the will, to devote that property to a purpose intended and declared by the testator, equity will enforce a constructive trust to effectuate that purpose lest there by a fraud on the testator.

· A constructive trust will be erected whenever necessary to satisfy the demands of justice. Since a constructive trust is merely the formula through which the conscience of equity finds expression, its applicability is limited only by the inventiveness of men who find new ways to enrich themselves unjustly by grasping what should not belong to them.

-- A constructive trust is sometimes said to be a “fraud-rectifying” trust.  A constructive trust may also be imposed where no fraud is involved if the court thinks that unjust enrichment would result if the person retained the property.  A constructive trust is really an equitable remedy.

-- Pope v. Garrett (TX 1948)

· Some of Carrie Simmons’s expectant heirs “by physical force or by creating a disturbance” prevented her from executing a will in favor of her friend, Claytonia.  Shortly thereafter, Carrie died.  

· The court imposed a constructive trust in favor of Claytonia not only on the heirs who had participated in the disturbance but also on the innocent heirs.  The court reasoned that the innocent heirs would be unjustly enriched if they were permitted to keep the property because, but for wrongful acts, they would have inherited nothing.

Tortious Interference with Expectancy
-- Restatement of Torts § 774B includes intentional interference with an expected inheritance or gift as a valid cause of action.  This theory extends to expected inheritances the protection courts have accorded commercial expectancies.

-- Plaintiff must prove that the interference involved conduct tortious in itself, such as fraud, duress, or undue influence.  The theory cannot be used when the challenge is based on the testator’s metal incapacity.

-- Marshall v. Marshall (Cal 2002)

· Defendant is Vicky Lynn Marshall aka Anna Nicole Smith.  Anna met J. Howard Marshall when she gave him a lap dance in a strip club; he was 86.  He promised her half of his estate if they married; they married 3 yrs after they met.  He died 18 months after the marriage.

· He gave her many inter vivos gifts.  She spent so much that his relatives restricted her access to his money while he was still alive.  She wound up in bankruptcy court.  Among other things, his son depleted his father’s assets, to keep them from her, by purchasing deferred annuities on J. Howard’s life.  These annuities could only be justified if the seriously ill 90-yr-old had been likely to survive for at least 5 more yrs.  

· Anna was awarded $88.5 million in compensatory and punitive damages as well as reimbursement for litigation.

· The court applied the following test for tortious interference with expectancy (from a NM case).  The Plaintiff must prove:

- (1) the existence of expectancy;

- (2) a reasonable certainty that the expectancy would have been realized but for the interference; 

- (3) intentional interference with that expectancy; 

- (4) tortious conduct involved with the interference; and

- (5) damages.

-- Cts are split on whether to recognize a cause of action for tortious interference with an expected inheritance or gift.

-- An action for tortious interference with an expectancy is not a will contest; it is an action to recover tort damages from a third party for tortious interference.  

-- Most cts require the plaintiff to pursue probate remedies first.  If the plaintiff contests the will and loses, ordinarily the plaintiff is barred by res judicata from suing later in tort.

-- Punitive damages are available for tortious interference, but not undue influence or fraud.

CH. 4 WILLS:  FORMALITIES AND FORMS
Execution of Wills

-- Basics
· CPC § 6100: Persons who may make will
- An individual 18 or more years of age who is of sound mind may make a will.

- A conservator may make a will for the conservatee if the conservator has been so authorized by a court order.

· CPC § 6101: Property which may be disposed of by will

- A will may dispose of the following property:
· The testator's separate property.
· The one-half of the community property that belongs to the testator under Section 100.
· The one-half of the testator's quasi-community property that belongs to the testator under Section 101.
· CPC§ 6110: Necessity of writing; other requirements

- Will shall be in writing and satisfy the requirements of this section.
- The will shall be signed by one of the following:
· By the testator, OR
· In the testator's name by some other person in the testator's presence and by the testator's direction, OR
· By a conservator pursuant to a court order to make a will 
- The will shall be witnessed by being signed by at least two persons each of whom:
· Being present at the same time, witnessed either the signing of the will or the testator's acknowledgment of the signature or of the will, AND
· Understand that the instrument they sign is the testator's will.
Attested Wills
-- 3 basic formalities:  (1) writing, (2) signature, and (3) attestation by witnesses

-- These basic requirements vary in detail from jx to jx.

-- Comparison of statutory formalities for formal wills:

	English Statute of Frauds (1677)land)
	English Wills Act (1837)
	UPC (1990)

	Writing
	Writing
	Writing

	Signature
	Signature
	Signature

	Attestation and subscription by 3 witnesses
	A&S by 2 witnesses
	A&S by 2 witnesses


-- Some states copied the English SOF; others copied the Wills Act of 1837

The Formalities
-- UPC 2-502.  Execution; Witnessed Wills; Holographic Wills
· (a) Except as provided in (b) and in 2-503, 506, and 5-13, a will must be:

- (1) in writing;

- (2) signed by the testator or in the testator’s name by some other individual in the testator’s conscious presence and by the testator’s direction; and

- (3) signed by at least two individuals, each of whom signed within a reasonable time after he [or she] witnessed either the signing of the will as described in (2) or the testator’s acknowledgement of that signature or acknowledgement of the will.

· (b) A will that does not comply with subsection (a) is valid as a holographic will, whether or not witnessed, if the signature and material portions of the document are in the testator’s handwriting.

· (c) Intent that the document constitute the testator’s will can be established by extrinsic evidence, including, for holographic wills, portions of the document that are not in the testator’s handwriting.

-- In re Groffman (England 1969)

· Groffman executed a will at the home of his friends, the Blocks.  The dispute centered on the fact that Groffman and both witnesses were not present together when he acknowledged his signature.

· The English Wills Act of 1837 provided:

- No will shall be valid unless it shall be in writing and executed in manner hereinafter mentioned; …it shall be signed at the foot or end thereof by the testator, or by some other person in his presence and by his direction; and such signature shall be made or acknowledged by the testator in the presence of 2 or more witnesses present at the same time, and such witnesses shall attest and shall subscribe the will in the presence of the testator, but no form of attestation shall be necessary.

· Under this Act, a testator is permitted either to acknowledge his prior signature to both witnesses “at the same time” or to sign the will before both witnesses.  Neither of these requirements was satisfied.

· Even though the ct was perfectly satisfied that the document was intended by the deceased to be executed as his will, it nevertheless refused to admit the will to probate.

-- 2 exceptions for witnesses signing in the presence of the testator: 

· Common Law- Line of sight test- assumes you would see the testator if you were looking up.

· UPC- Conscious presence test- testator through all of his senses is aware of the act of the signing. This is for blind testators really.

-- Stevens v. Casdorph (WV 1998)

· Two months prior to his death, the executors took the decedent to a bank to execute his will. A bank employee and public notary took the will to two other bank employees for the purpose of having each of them sign the will as witnesses. The decedent did not accompany the notary to the employees' work area, and the employees testified during their depositions that they did not actually see the decedent place his signature on the will. In their challenge to the will, the nieces asserted that the execution of the will did not comply with the WV Code.  In reversing the circuit court's grant of the executors' motion for summary judgment, the court noted that the law favored testacy over intestacy.  However, the court found that none of the parties signed or acknowledged their signatures in the presence of each other.  The situation met neither the narrow case law exception to the rule that actual execution of a written will had also comply with the dictates of the WV Code, nor with the specific provisions.

-- “Presence”

· In some jxs, presence is only satisfied if the testator is capable of seeing the witnesses in the act of signing.  Under this line of sight test, the testator does not actually have to see the witnesses sign but must be able to see them were the testator to look.  An exception is made for a blind person, where the test is usually whether she would have been able to see the witnesses sign if she had the power to see.  

· Other jxs use the conscious presence test—the witness is in the presence of the testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing.  

· UPC 2-502a dispenses altogether with the requirement that the witnesses sign in the testator’s presence.

-- Order of signing

· The testator must sign or acknowledge his signature before either witnesses attest.

· However, in a Connecticut case, a will was upheld if the testator and the witnesses all sign while assembled in a room, regardless of the order of signing.

-- Signature

· In CA, if the testator can’t write, alternate forms (like an “X” or a digital signature if the document is printed by the testator) or a shaky signature will be valid.

· Several statutes have adopted the Wills Act requirement that the testator sign the will “at the foot or end thereof,” a requirement that is often called subscription.  This was the common law rule

· Modern rule:  sign anywhere

-- Videotaped/electronic wills

· UPC is agnostic on whether a videotape could constitute a document or writing sufficient to be admitted under its dispensing power, a reform doctrine that allows a defectively executed document to be admitted to probate if there is clear and convincing evidence that it was intended to be a will.

· In 2001, Nevada enacted a statute authorizing electronic wills, subject to some strict requirements, including a single original and some way of determining if the original has been altered.

· An electronic will probably does not satisfy the writing or signature requirement of the Wills Act, but an electronic will might nonetheless be allowed under substantial compliance or the dispensing power.  Substantial compliance, like the dispensing power, is a reform doctrine.

-- Attestation clause

· An attestation clause recites that the will was duly executed.

· No state statute requires an attestation clause.
· The requirement of due execution can be satisfied merely by having the witnesses sign below the testator’s signature as “witnesses.”

· An attestation clause is very important—it makes out a prima facie case that the will was duly executed.  Thus, the will may be admitted to probate even though the witnesses predecease the testator or cannot recall the events of execution.  It guards against the possibility of a witness testifying against due execution.  
· It is professional malpractice not to include one.

· UPC 2-502a requires that witnesses must sign within a reasonable time after death.
· NY requires witnesses to sign within 30 days of death.

· In Estate of Eugene, a CA ct held that a witness may attest eight yrs after original execution, where witness mistakenly failed to sign one of two wills being executed at the same ceremony.

-- Notarization—most states require that a deed (not a will) be notarized to be recorded in the county recorder’s office; witnessing does not suffice.  

· Cts are split on whether a notary can act as a witness.

-- Witnesses

· CA requires only one witness for proof of execution

- CPC § 8220: Subscribing witness; affidavit; deposition
· Unless there is a contest of a will:
- The will may be proved on the evidence of one of the subscribing witnesses only
- Evidence of execution of a will may be received by an affidavit of a subscribing witness to which there is attached a photographic copy of the will, or by an affidavit in the original will that includes or incorporates the attestation clause.

- If no subscribing witness resides in the county, but the deposition of a witness can be taken elsewhere, the court may direct the deposition to be taken. 

· CPC § 8221: Subscribing witness unavailable; handwriting; witnesses' signatures; affidavit of person with personal knowledge
- If no subscribing witness is available as a witness court may permit proof of the will by proof of the handwriting of the Testator AND one of the following:
· Proof of the handwriting of any one subscribing witness.
· Receipt in evidence of one of the following documents reciting facts showing due execution of the will

- A writing in the will bearing the signatures of all subscribing witnesses.
- An affidavit of a person with personal knowledge of the circumstances of the execution.
· UPC minimizes formalities
- Witnesses not required to sign in presence of T and each other

- Beneficiary who acts as a witness is no longer prevented from taking

- Unwitnessed holographic wills may be admitted to probate

-- Estate of Parsons (CA 1980)

· Issue:  Whether a subscribing witness to a will who is named in the will as a beneficiary becomes “disinterested” within the meaning of CPC 51 by filing a disclaimer of her interest after the testatrix’s death.

· Held:  A disclaimer is ineffective for that purpose.
· Parsons executed her will and 3 persons signed the will as witnesses:  Evelyn, Marie, and Bob, a notary public.  Evelyn and Marie were named as beneficiaries in the will—Evelyn to receive $100 and Marie to get certain real property.

· Under CPC 51, a gift to a subscribing witness is void “unless there are 2 other and disinterested subscribing witnesses to the will.”  (THIS IS THE OLD RULE.  Now, CPC 6112 (2004) imposes a rebuttable presumption that the devise to an interested witness was “procured by duress, menace, fraud, or undue influence.”)
· Although Evelyn disclaimed her bequest after subscribing the will, the ct found that the subsequent disclaimer was ineffective to transform an interested witness into a disinterested one.

· Appellants, relatives of the deceased, challenged the devise to respondent executrix, claiming that because both she and another subscribing witness were beneficiaries under the will, there were not two disinterested subscribing witnesses as required by CPC 51.  Respondent executors contended that one of the subscribing witnesses disclaimed her interest under the will pursuant to CPC 190.1, and that CPC 190.6 made the disclaimer retroactive to the creation of the interest. The reviewing court reversed the judgment of the trial court. The court held that CPC 51 looked only at the time of execution and attestation of the will and that a subsequent disclaimer was ineffective to transform an interested witness into a disinterested witness. Section 190.1 did not apply because respondent was not a "beneficiary" within the meaning of the disclaimer statute.

-- Purging Statutes

· Purging approach:  When an interested witness attests to the will, only that witness’ interest is void. Purging statutes push that witnesses share into residuary. 

- CPC § 6112: Witnesses; interested witnesses 
· Imposes a rebuttable presumption that the devise to an interested witness was “procured by duress, menace, fraud, or undue influence.”

· Any person generally competent to be a witness may act as a witness to a will.

· A will or any provision thereof is not invalid because the will is signed by an interested witness.

· Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. 
· Excess approach (MODERN):  The witness gets the least between two options (because heirs would take under intestacy anyway)

- If there are 2 wills and 2nd gives more, witness gets property in 2nd, but nothing in excess of first

- If there is only 1 will, witness will not get in excess of what he would by intestacy

· Irrelevant interest approach (UPC):  Does not matter if witnesses are interested; they don’t forfeit anything. 

- Under UPC 2-505, an interested witness does not forfeit a devise under the will.  This is adopted in a little less than 1/3 of states.

· Many states (like old CPC 51 in Parsons), purge the witness only of the benefit the witness receives that exceeds the benefit the witness would have received if the will had not been executed (the “extra benefit”).

· The Massachusetts purging statute simply voids any devise to an attesting witness, who takes nothing under the will.

· Lawyer who drafts will may be held liable for faulty execution, like for not warning Testator that it cannot be witnessed by a spouse. Some states, however, will retain a privity barrier.

-- Recommended Method of Executing a Will

· A lawyer should NOT rely on the formalities required by the statute in the client’s home state because the will may be offered for probate in another state.  The law of the decedent’s domicile at death determines the validity of the will insofar as it disposes of tangible and intangible personal property.  The law of the state where real property is located determines the validity of a disposition of real property.  

· Most states have statutes recognizing as valid a will executed with the formalities required by (1) the state where the testator was domiciled at death, (2) the state where the will was executed, or (3) the state where the testator was domiciled when the will was executed.  UPC 2-506.  These statutes are not all uniform and sometimes contain ambiguities and internal conflicts.

· A lawyer should draft wills so that there is no need to resort to such an act.  Hence, the lawyer should draw a will and have it executed in a manner that satisfies the formal requirements in ALL states.  The following procedures, if followed, will satisfy all states’ formal requirements:

- (1) If the will consists of more than one page, the pages are fastened together securely.  The will specifies the exact number of pages of which it consists.

- (2) The lawyer should be certain that the testator has read the will and understands its contents.

- (3) The lawyer, the testator, 3 disinterested witnesses, and a notary public are brought together in a room from which everyone else is excluded.  If the lawyer is a notary, an additional notary is unnecessary.  The door to the room is closed.  No one enters or leaves the room until the ceremony is finished.

- (4) The lawyer asks the testator the following 3 questions:

· (i) “Is this your will?”

· (ii) “Have you read it and do you understand it?”

· (iii) “Does it dispose of your property in accordance with your wishes?”

· The testator should answer “yes” to these questions so that everyone can hear.

· The witnesses need not know the contents of the will, but this might be a good idea if the lawyer foresees a will contest.

- (5) The lawyer asks the testator the following question:  “Do you request [witness 1], [2], and [3] to witness the signing of your will?”  The testator should answer “yes” so that all can hear.

- (6) The witnesses should be standing or sitting so that all can see the testator sign.  The testator signs on the margin on each page of the will.  The testator then signs his or her name at the end of the will.

- (7) One witness reads the attestation clause aloud.  It should attest that the foregoing things were done.  See example on pg. 217.

- (8) Each witness then signs and writes his or her address next to the signature.

- (9) A self-proving affidavit, typed at the end of the will, swearing before a notary public that the will has been duly executed, is then signed by the testator and the witnesses before the notary, who in turn signs and attaches the required seal.  Almost all states recognize self-proving affidavits for probate. 

· UPC 2-504 recognizes 2 types of self-proving affidavits:  (a) a combined attestation clause and a self-proving affidavit so that everyone signs their name only once, and (b) a self-proving affidavit affixed to a will already signed and attested, which must be signed by the witnesses and testator in front of a notary after the testator has signed the will and the witnesses have signed the attestation clause.  

- 2-504b is permitted in more states than (a).

· UPC 3-406 provides that, if a will is self-proved, compliance with signature requirements for execution is conclusively presumed.  In states adopting the UPC, a self-proved will cannot be attacked on grounds of failure to comply with signature requirements but may be attacked on other grounds such as undue influence or lack of capacity.  

· In states that permit self-proved wills but have not adopted 3-406, a self-proved will may give rise to only a rebuttable presumption of due execution.

- (10) After the ceremony, the lawyer supervising the execution should make photocopies of the original executed will.  The lawyer should review the will to check that all the signatures are in the correct places and each page is initialed or signed in the margin, make note of any mistakes, place the original will in the firm’s vault (if it is kept by the firm) and place copies in the client’s file.  

· Some cts think lawyers safekeeping the will is unethical, but it is very common if the client does not store it himself.

· Many states have statutes permitting deposit of wills with the clerk of the probate ct before death.  

· UPC 2-515 provides for the deposit of a will in court for safekeeping.  This is a rare practice.

-- In re Pavlinko’s Estate (Penn 1959)

· An attorney drafted wills for the decedent and his late wife and by mistake decedent executed his wife's will and the wife executed the decedent's will. The wife's document was not offered for probate on her death but the brother-in-law offered the will mistakenly executed by the decedent for probate after his death. The register of wills refused to accept the will and the trial court affirmed the decision. The brother-in-law challenged the decision and the court affirmed. The document that the deceased signed was actually his late wife's will and the language would have had to have been rewritten in order to be meaningful. Additionally, section 2 of the Wills Act of 1947 required that every testamentary document had to be signed at the end by the testator. Thus, the document that was actually the decedent's will could not have been offered for probate because he had not executed it. The Wills Act was required to be strictly construed in order to effectuate its intent.  The court affirmed the decision that refused to admit the will to probate.

· Common law rule:  A court will not reform a will to allow probate when there is a mistake in execution of the will in that one party mistakenly signs the will of another.  

· Modern rule:  mistakes can be corrected where equitable.

· The Wills Act of 1947 provides in § 2:  “Every will shall be in writing and shall be signed by the testator at the end thereof, with certain exceptions.”  Those exceptions were not relevant here.  The wills were invalid.  The court wanted to strictly stick to the Wills Act.

-- A mere false description does not invalidate a will.

-- In re Snide (NY 1981)

· The husband and wife executed identical wills at the same time. By mistake each signed the other's will. The trial court decreed that the husband's will could be admitted for probate and reformed it to substitute the husband's name wherever the wife's name appeared. The guardian ad litem for the minor child asserted that the husband had lacked the required testamentary intent. Upon review, the court held that the husband's will should have been admitted for probate because: (1) although the husband mistakenly signed the will prepared for the wife, the dispositive provisions in both wills were identical; (2) the significance of the only variance between the two instruments was fully explained; (3) the will was undoubtedly genuine; and (4) the will was executed in the manner required by NY law.

· Under NY law, it is essential to the validity of a will that the testator possessed testamentary intent.  However, the Court of Appeals of New York declines the formalistic view that this intent attaches irrevocably to the document prepared, rather than the testamentary scheme it reflects.

Curative Doctrines

-- Traditionally, the Wills Act formalities must be complied with strictly.  

-- The UPC provides the court with the power to dispense with formalities if there is clear and convincing evidence that the decedent intended the document to be his will.

· UPC 2-503.  Harmless Error.  If 2-502 (formalities) is not satisfied, the will is treated as valid if the proponent of the document establishes by clear and convincing evidence that the decedent intended the document to be (i) his will, (ii) a partial or complete revocation of the will, (iii) an addition to or an alteration of the will or (iv) a partial or complete revival of his formerly revoked will or of a formerly revoked portion of the will.

- Adopted in Colorado, Hawaii, Michigan, Montana, SD, and Utah.

- Gives the court dispensing power (see below)

-- Substantial Compliance

· Under substantial compliance, if there is clear and convincing evidence that the purposes formalities—evidentiary, cautionary, protective, and channeling fxns—were served despite a defective execution, the will is admitted to probate.
· In re Will of Ranney (NJ 1991)

- The lawyer included at the end of the will a self-proving affidavit authorized for use in a 2-step process but failed to include before it an attestation clause for the witnesses to sign.  The witnesses signed only the self-proving affidavit.  

- Decedent executed an instrument purporting to be his last will and testament, but the two witnesses, required by NJ law to sign the attestation clause of the will, only executed an attached self-proving affidavit. On decedent's death, the will was ordered to be probated, but the chancery court reversed, on appellant will contestant's motion, finding the attesting witnesses had not strictly complied with the requirements of the relevant NJ law. Respondent will proponent brought the matter before the appellate division, which reversed, ruling that the self-proving affidavit was part of the will and that the witnesses' signatures thereon constituted signatures on the will. Appellant sought review of the appellate division's order of probate, and the court affirmed. Although it held that signatures on the self-proving affidavit did not comply with the requirements of the relevant NJ law, probate was proper, where an instrument substantially complied with the requirements of the law.  It remanded the cause to the trial court for hearing to determine whether the decedent's instrument was in substantial compliance with the law and, if so, for the instrument to be probated as a will.

· In re Estate of Hall (Montana 2002)

- The daughter argued that the joint will was invalid as a matter of law because no one properly witnessed it. The instant court noted that the daughter's arguments why the will was improperly witnessed were irrelevant to this appeal. The only question before the instant court was whether the district court erred in concluding that the decedent intended the joint will to be his will under Montana law. The instant court concluded that the district court did not err in admitting the joint will to probate. The district court made several findings of fact that supported its conclusion. In particular, the district court noted that the joint will specifically revoked all previous wills and codicils made by either the decedent or his wife. Furthermore, the district court found that, after the decedent and his wife had executed the joint will, the decedent directed the wife to destroy the original will. Because the decedent directed the wife to destroy his original will, the instant court also concluded that the district court did not err in finding that these acts were acts of revocation of the original will.

- Under Montana law, in contested cases, the proponent of a will must establish that the testator duly executed the will.  For a will to be valid, two people typically must witness the testator signing the will and then sign the will themselves.  If two individuals do not properly witness the document, Montana law provides that the document may still be treated as if it had been executed under certain circumstances. One such circumstance is if the proponent of the document establishes by clear and convincing evidence that the decedent intended the document to be the decedent's will.

-- Dispensing power 

· Provides for the probate of a document that was not properly executed if the court is satisfied that there is clear and convincing evidence that the deceased intended the document to constitute his will.  The court has dispensing power—the power to validate a document the decedent intended to be a will even though the formalities are not complied with.  

· The dispensing power is codified in UPC 2-503 (above).  Under 2-503, a signed, handwritten, but unwitnessed will could be probated.
· The dispensing power has only been adopted by a few states.

· Restatement § 3.3 adopts the dispensing power:  “A harmless error in executing a will may be excused if the proponent establishes by clear and convincing evidence that the decedent adopted the document as his or her will.”

· In the few states that have adopted the dispensing power, the effective minimum requirement for admitting a document as a will has been reduced to little more than the intent that the document be a will.  

· When the dispensing power is used, much more pressure is put on the concept of testamentary intent.  There are many possible components to testamentary intent, but there is not a clear rule.

Holographic Wills
-- Permitted in slightly over ½ of states.  

-- A holographic will is a will written by the testator’s hand and signed by the testator; attesting witnesses are not required.

-- Kimmel’s Estate (Penn 1924)

· The decedent died suddenly on the afternoon of the same day that he wrote and mailed the letter to two of his children. The letter instructed that if anything happened, the designated property was to go to the two children. The decedent added that they should lock the letter up and that it might help them out. The heir argued that the letter was not testamentary in character and that it was not properly signed as required by law in order to constitute a will. The court held that the letter was testamentary. The words “if anything happens” conditioned the gift and thus strongly supported the idea of a testamentary intent. The statement that the letter might help the named distributees out also indicated that the decedent meant to create a testamentary gift. Moreover, the decedent appeared to expect an early demise, as evidenced by the letter itself and the fact of his sickness and recent inability to work. The court also held that the decedent meant the word "Father" as a completed signature as it was the method employed by the decedent in signing all such letters and was mailed by him as a finished document. Thus, his intent to execute was apparent.  The will was held valid for probate.
· While the informal character of a paper is an element in determining whether or not it was intended to be testamentary, this becomes a matter of no moment when it appears thereby that the decedent's purpose was to make a posthumous gift. Deeds, mortgages, letters, powers of attorney, agreements, checks, notes, etc., have all been held to be, in legal effect, wills.

· Section 2 of the Wills Act of June 7, 1917, 1917 Pa. Laws. 403, 405, which is a reenactment of § 6 of the Wills Act of April 8, 1833, 1833 Pa. Laws 249, reads as follows: Every will shall be in writing, and unless the person making the same shall be prevented by the extremity of his last sickness, shall be signed by him at the end thereof, or by some person in his presence and by his express direction. Signing in the usual acceptation of the word and in the sense in which, presumably, it is used in the act, is the writing of a name or the affixing of what is meant as a signature.

-- In Eaton v. Brown (US 1904), the proper intent was found in a holographic will which stated, “I am going on a journey and may not return.  If I do not, I leave everything to my adopted son.”  The testator returned from the trip and died some months later.  The will was sent through probate.

-- To be valid, a holographic will must be written by the testator’s hand and signed by the testator.  There arise 2 interpretive problems:  (a) the nature of the requirement that the testator sign the holograph, and (b) whether the entirety, or if not, how much, of the holograph must be in the testator’s handwriting.

-- In almost all states permitting holographs, it may be signed at the end, beginning, or anywhere, but if not signed at the end there may be doubt about whether the decedent intended his name to be a signature.

-- Statutes fall into 3 categories regarding how much of the holograph must be written by the testator’s hand:

- (1) First generation statutes require that it be “entirely, written, signed, and dated” in the handwriting of the testator.

- (2) Second generation statutes (UPC 1969) require only that “the signature and the material provisions” of the holograph be in testator’s handwriting.

- (3) Third generation statutes (UPC 1990) require that the “signature and material portions of the document are in the testator’s handwriting.”  Its purpose was to allow probate if immaterial portions such as the date or introductory wording are not printed.  Extrinsic evidence is also allowed to establish testamentary intent, thus encouraging courts to look at the printed words as well as the handwritten words.

· UPC § 2-502(b) A will… is valid as a holographic will, whether or not witnessed, if the signature and material portions of the document are in the testator’s handwriting. 
· CPC § 6111  Holographic will (Watch for Material Provisions and Date)
- A will that does not comply with Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator. 

- If a holographic will does not contain a statement as to the date of its execution and:

· If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will. 

· If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity. 
- Any statement of testamentary intent contained in a holographic will may be set forth either in the testator's own handwriting or as part of a commercially printed form will.

· Several states, however, require that a holographic will be ‘entirely’ handwritten, not just material provisions. This furnishes more complete evidence for inspection by handwriting experts than would exist only if the signature were available.

-- Estate of Mulkins (Arizona 1972)

· 1st generation statute (requires that it be “entirely, written, signed, and dated” in the handwriting of the testator)

· The court rejected using an intent theory and treated the preprinted language as “mere surplusage” to be ignored.
· The holograph was upheld even though the handwritten portion was hard to follow.  

-- Estate of Johnson (Arizona 1981)

· 2nd generation statute (require only that “the signature and the material provisions” of the holograph be in testator’s handwriting)
· Testator wrote will on a stationer’s form, filling in certain blanks in his own handwriting and then signing it.  The will was notarized but did not qualify as an attested will for lack of 2 witnesses.  The question was whether the “material provisions” were in his handwriting.

· Despite the more permissive statute than in Mulkins, the ct held that the will could not be admitted to probate because the printed words of the will were essential to establish testamentary intent and hence were material provisions. The closest expression of intent was “To John Johnson 1/8 of my estate.”

-- Estate of Muder (Arizona 1988)

· 2nd generation statute (require only that “the signature and the material provisions” of the holograph be in testator’s handwriting)

· Handwritten will on a printed form, signed and notarized but not witnessed.

· Will read:  “I give to” (printed) “My wife Retha, our home and property….” (handwritten).

· The will was upheld as a holograph due to the clear intent of the testator.

· A testator who uses a preprinted form, and in his own handwriting fills in the blanks by designating his beneficiaries and apportioning his estate among them and signs it, has created a valid holographic will.  We see no need to ignore the preprinted words when the testator clearly did not, and the statute does not require us to do so.
-- Comment to UPC 2-502c says that holographs may be written on a printed will form if the material portions of the document are handwritten.  Same in Restatement §3.2.
-- Several states have authorized simple statutory form wills (aka fill-in-the-form wills or do-it-yourself wills).  See CPC §6240.  These must be signed and attested in the same manner as any attested will.

-- In re Estate of Kuralt (Montana 2000)

· The deceased and appellee maintained a long and intimate personal relationship. Each desired to keep their relationship secret. Although the deceased executed a formal will, that will did not specifically mention any of the real property owned by the deceased. Two weeks before his death, the deceased wrote a letter to appellee. The court held that the record supported the district court's finding that the letter expressed the deceased's intent to effect a posthumous transfer of his property to appellee. That the deceased wrote the letter in extremis was supported by the fact that he died two weeks later. The use of the term "inherit" by the deceased reflected his intention to make a posthumous disposition of the property. The court agreed that the letter was a codicil to the deceased's formal will, as a matter of law, because it made a specific bequest of property and it did not purport to bequeath the entirety of the estate.

· The holographic will stated the date, was signed, and read:  “In the event of my death, I bequeath to Patricia Shannon all my interest in the land, buildings, furnishings, and personal belongings on Burma Road, Twin Bridges, Montana.”

· Also, a letter to Shannon revealed his intent to leave the property to Shannon.

· When a second will does not make a complete disposition of the testator's estate, the second will is more in the nature of a codicil to the first will.

· In this case, his intent to leave the property to Shannon was clear, but it was not clear whether he intended that letter to be a will.

· A codicil is a testamentary instrument which amends, but does not replace, a prior will.

Revocation of Wills

Revocation by Writing or Physical Act
-- A will is subject to modification or revocation by the testator during his lifetime.  

-- All states permit revocation in 1 of 2 ways:  (1) by a subsequent writing executed with testamentary formalities, or (2) by a physical act such as destroying, obliterating, or burning the will.  

-- If a duly executed will is not revoked in a manner permitted by statute, the will is admitted to probate.

-- UPC 2-507.  Revocation by Writing or by Act
· (a) A will or any part thereof is revoked:

- (1) by executing a subsequent will that revokes the previous will or part expressly or by inconsistency; or

- (2) by performing a revocatory act on the will if the testator performed the act with the intent and for the purpose of revoking the will or part or if another individual performed the act in the testator’s conscious presence and by the testator’s direction.  For purposes of this paragraph, “revocatory act on the will” includes burning, tearing, canceling, obliterating, or destroying the will or any part of it.  A burning, tearing, or canceling is a “revocatory act on the will,” whether or not the burn, tear, or cancellation touched any of the words on the will.  [However, a cancellation writing cannot be written on another document.]

-- CPC 6120 follows UPC 2-507

· CA would probably follow the more modern rule of the UPC rather than the rule in Thomas v. Royall (Virginia case below).

Revocation by Inconsistency

-- A subsequent will wholly revokes the previous will by inconsistency if the testator intends the subsequent will to replace rather than supplement the previous will.

-- A subsequent will that does not expressly revoke the prior will but makes a complete disposition of the testator’s estate is presumed to replace the prior will and revoke it by inconsistency.

-- If the subsequent will does not make a complete disposition of the estate, it is rather viewed as a codicil.  A codicil merely supplements an existing will.  UPC 2-507b-d; Rest §4.1 cmts b-c.
-- Harrison v. Bird (Alabama 1993)

· Facts:  Daisy Speer executed a November 1989 will and named Katherine Harrison as the main beneficiary.  The attorney kept the original and gave a copy to Katherine.  In 1991, Daisy called the attorney and told him she wanted to revoke the will.  The attorney tore the will into 4 pieces in the presence of his secretary.  He wrote a letter to Daisy informing her that he had revoked her will as per her instruction and he enclosed the torn will for verification.  The letter stated “As it now stands, you are without a will.”  Daisy died in the same year.  The letter from the attorney was found, but not the torn will.  The probate ct issued the estate to a cousin of Daisy.  Katherine presented her copy of the will to the probate ct.
· The circuit ct ruled that Daisy’s will was not lawfully revoked because she was not present when it was destroyed, but that since the destroyed will was not found after Daisy’s death, there arose a presumption that Daisy thereafter revoked the will herself.  Also, that presumption was not rebutted by Katherine, so Daisy died intestate.

· Rule:  If evidence establishes that the decedent had possession of the will before her death, but the will is not found among her personal effects after her death, a presumption arises that she destroyed the will.  Furthermore, if she destroys the copy of the will in her possession, a presumption arises that she has revoked her will and all duplicates, even though a duplicate exists that is not in her possession.  However, this presumption of revocation is rebuttable and the burden of rebutting the presumption is on the proponent of the will.

· Katherine did not provide sufficient evidence to convince the trier of fact that the absence of the will from Ms. Speer’s personal effects after her death was not due to Daisy’s destruction and thus revocation of the will.

-- Concerning rebuttal, other cases have held:  presumption of revocation rebutted by testimony that the testator had recently referred to the will being in effect; opportunity of disinherited heir to destroy will does not rebut presumption of revocation; presumption of revocation of lost will disinheriting husband rebutted where husband lived in house with wife and the couple had been fighting before she died (will was considered lost rather than revoked).

-- Probate of Lost Wills

· In the absence of a statute, a will that is lost, or destroyed without the consent of the testator, or destroyed with the consent of the testator but not in compliance with the revocation statute can be admitted into probate if its contents are proved.  

· CA RULE:  If will missing, don’t presume that it’s revoked.  If we can’t find original, but duplicate is found, duplicate original in testator’s possession might be considered. CPC § 6124A 

· lost will can be proved by a copy in the lawyer-drafter’s office or by other clear and convincing evidence.

· A few states prohibit the probate of a lost or destroyed will unless the will was “in existence” at the testator’s death or was “fraudulently destroyed” during the testator’s life.  Courts have held that “existence” means “legal existence” and that destruction of a will by a method not permitted by the revocation statute is “fraudulently destroyed.”

-- Thompson v. Royall (Virginia 1934)

· Issue:  whether the will of Mrs. M. Lou Kroll had been revoked shortly before her death.

· Facts:  The valid will was kept by Brittain, the executor.  A valid codicil was kept by Coulling, the attorney who prepared both the will and codicil.  Mrs. Kroll instructed Brittain and Coulling to destroy the will and codicil.  Instead, at the suggestion of Coulling, she decided to retain them as memoranda, to be used if she decided to execute a new will.  Coulling handwrote and attached a note for both the will and codicil, saying that both were null and void and merely a memoranda for a possible future will.  Mrs. Kroll signed the notes.  The will and codicil were offered for probate.
· The jury found that the will and codicil were valid.  On writ of error from an order sustaining the ruling, the will was upheld because there was no proper revocation—neither by writing nor act or cancellation.
· Virginia statute required that a duly executed will is not revoked by a writing unless that writing declares an intention to revoke and is executed in the manner in which a will is required to be executed.

· The revocation writing was not in the testator’s handwriting and was not attested.  Thus, the notes were not an effective revocation.

· Appellants contend that the notes consisted of a “canceling” act.

· Virginia statute required that for a duly executed will to be revoked by an act, two things are required:  (1) one of the specified acts, and (2) the intent to revoke.

· Mrs. Kroll’s intent to revoke was clear, but was this one of the specified acts?  

· Authorities dealing with simple contracts (not wills which require more formalities) define cancellation as “any act which would destroy revoke, recall, do away with, overrule, render null and void, the instrument.”

·  In Warner v. Warner’s Estate (Vermont), the testator wrote a note and signed on a separate page from the will:  “This will is hereby cancelled and annulled.”  Also on the back of the will, the testator wrote “Cancelled and is null and void.  (signed,) I. Warner.”  These written notes were sufficient to revoke the will under a similar statute.  

- The statute in Warner gets much criticism from eminent writers on wills.  The case itself is rejected by a majority of courts with similar statutes. 
· Authorities hold that revocation of a will by cancellation within the meaning of the statute contemplate marks or lines across the written parts of the instrument or a physical defacement, or some mutilation of the writing itself.  If the writing intended to be the act of canceling does not mutilate, or erase, or deface, or otherwise physically come in contact with, any part of the written words of the will, it cannot be given any greater weight than a similar writing on a separate sheet of paper, which identifies the will, just as definitely as does the writing on the back.

· Under strict Virginia statute, words of cancellation must touch the words of the will.

-- UPC 2-507 is inconsistent with Thomas v. Royall

-- An act of revocation upon a photocopy is not sufficient for revocation, but in Estate of Tolin (Florida 1993), the ct imposed a constructive trust where the testator mistook the photocopy for the original will.

-- Partial revocation by physical act

· UPC 2-507 and many statutes authorize partial revocation by physical act.  However, several states do not allow partial revocation by an act; they only allow revocation in part by a subsequent instrument.  In these states, the will must be admitted to probate in the form in which it was originally executed if the original language can be ascertained.  

· In Estate of Malloy (Wash 1997), the ct held that partial revocation by physical act would not be permitted where the intent and effect of the change would result in a substantial enhancement of another bequest.
· A few cases have held that the testator can revoke a complete devise (e.g. my car to A), but cannot rearrange the shares in a single devise to increase the other devisee’s gift.

· Most cts do not distinguish between crossing out in pencil and pen.
· Restatement § 4.1, cmt i disapproves of any distinction between revocation of a complete devise and rearranging shares within a single devise or otherwise rewriting the terms of the will by deleting selected words.

· In a state that recognizes holographic wills, if the testator crosses out one name and writes in a new one, it would only be a valid revocation only if the original will was handwritten and not typed.  This is because standing alone, the handwritten words are insufficient to constitute a will.  A valid holographic will can be changed up until death.

Dependant Relative Revocation (DRR) and Revival
-- Doctrine of DRR = If the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked his will had he known the truth.

· E.g., when the testator destroys his will under the belief that a new will is valid, but for some reason the new will is invalid.

· This is a doctrine of presumptive intent, not actual intent.

· The court will probate the original will.

· LaCroix v. Senecal (Conn 1953)

- The testator, Celestine Dupre, executed a will leaving the residue of her estate in equal shares, half to her nephew and half to a friend, Aurea Senecal.  Dupre then executed a codicil to clarify the will because she had referred to her nephew as his nickname in the will.  Senecal’s husband witnessed the codicil.  Under the applicable statute, Senecal’s gift would be struck down.

- The niece of Dupre, who was left nothing, brought this action for a declaratory judgment as heir and next of kin.  She challenged the validity of the will and codicil of her aunt, claiming that the failure of the codicil left the aunt intestate. 

- The trial court disagreed. On appeal, the court affirmed, holding that there was no room for doubt that the sole purpose of Dupre in executing the codicil was, by making the very minor change in referring to her nephew, to eliminate any uncertainty as to his identity (because she had referred to him as his nickname in the will).  Obviously, it was furthest from her intention to make any change in the disposition of her residuary estate. When the will and codicil were considered together, as they must be, to determine the intent of the testator, it was clear that her intention to revoke the will was conditioned upon the execution of a codicil which would be effective to continue the same disposition of her residuary estate.  Therefore, when it developed that the gift under the codicil to the beneficiary was void, the conditional intention of the testator to revoke the will was rendered inoperative, and the gift to the beneficiary under the will continued in effect.

- Where the intention to revoke is conditional and where the condition is not fulfilled, the revocation is not effective.

· Limits on DRR:  With rare exceptions, cts have held that DRR applies only (1) where there is an alternative plan of disposition that fails (usually another will) or (2) where the mistake is recited in the terms of the revoking instrument or, possibly, is established by clear and convincing evidence.

- In one case, a lawyer’s testimony that the testator intended to prepare a new will was insufficient evidence of a definite alternative plan of disposition.

- There is California case law which allows extrinsic evidence (attorney-drafter’s testimony) where the mistake was inferable from dispositive instruments and supported by the testimony.

-- Revival

· Estate of Alburn (Wisconsin 1963)

- The trial court had found that the decedent had first executed the Milwaukee will. Later she executed the Kankakee will. Before her death she tore up the Kankakee will mistakenly believing that by doing so she would revive the Milwaukee will. Decedent never executed another will prior to her death. The appellant, testator’s sister, argued that there was insufficient evidence to support the trial court's conclusions. On review, the court affirmed the trial court's judgment. The court held that there was uncontroverted testimony from the decedent's sister-in-law that decedent had told her she intended the Milwaukee will to stand, that the testatrix had indicated that she did not wish to die intestate, that she took no steps after destroying the Kankakee will to make another will, and that both wills had similar provisions not providing for next-of-kin. On this basis it was not against the great weight and preponderance of the evidence that testatrix destroyed the Kankakee will in the mistaken belief that she was reviving the Milwaukee will. Thus, the doctrine of dependent relative revocation applied to support the probate of the Kankakee will.

- “We are constrained to conclude that the statement made to Olga Lehman that testatrix wished her Milwaukee will to stand, the inference that she did not wish to die intestate, and the fact that she took no steps following the destruction of the Kankakee will to make a new will are sufficient evidence to support the finding that she destroyed the Kankakee will under the mistaken belief that the Milwaukee will would control the disposition of her estate.  There is no evidence which controverts this finding.  Therefore, it is not against the great weight and clear preponderance of the evidence.”

- The doctrine of dependent relative revocation is based upon the testator's inferred intention. Under the doctrine, the destruction of a later testamentary document is intended to be conditional where it is accompanied by the expressed intent of reinstating a former will and where there is no explanatory evidence. Of course if there is evidence that the testator intended the destruction to be absolute, there is no room for the application of the doctrine of dependent revocation.

· Revival typically arises under the following facts (present in Alburn):

- T executes will #1

- Subsequently T executes will #2, which revokes will #1 by an express clause or by inconsistency.

- Later T revokes will #2.

- Is will #1 revived?

· 3 types of US statutes

- (1) English common law—will #1 is never revoked unless will #2 remains in effect until T’s death. (only a few states)

- (2) The large majority of jxs assume that will #2 legally revokes #1 at the time #2 is executed.

· (a) A majority of states hold that upon revocation of 2, 1 is revived if the testator so intends.

· (b) A minority of states take the view that a revoked will cannot be revived unless reexecuted with testamentary formalities or republished by being referred to in a later duly executed testamentary writing.  (Alburn case)

- UPC 2-509 (1990).  Revival of Revoked Will
· (a) If a subsequent will that wholly revoked a previous will is thereafter revoked by a revocatory act under Section 2-507(a)(2), the previous will remains revoked unless it is revived. The previous will is revived if it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator intended the previous will to take effect as executed. (like majority view)

· (b) If a subsequent will that [only] partly revoked a previous will is thereafter revoked by a revocatory act under Section 2-507(a)(2), a revoked part of the previous will is revived unless it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator did not intend the revoked part to take effect as executed. (like minority view)

· (c) If a subsequent will that revoked a previous will in whole or in part is thereafter revoked by another, later, will, the previous will remains revoked in whole or in part, unless it or its revoked part is revived. The previous will or its revoked part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect. (like majority view)

· Adopted in a substantial number of states.

- CPC 6123 represents the majority rule.

· If will #2 revokes #1 in whole or in part and then will #2 is revoked either by a physical act or subsequent instrument, the presumption is that will #1 is not revived.  This presumption can be overcome by circumstantial evidence showing the intent of the testator.

- CA and UPC are NOT the same.

Revocation by Operation of Law:  Change in Family Circumstances

-- Divorce

· In all but a few states, statutes provide that a divorce revokes any provision in the decedent’s will for the divorced spouse (does not apply to life insurance policies, pension plans, or other nonprobate transfers).  In the remaining states, revocation occurs only if divorce is accompanied by a property settlement.

- CPC § 6122 for spouses and CPC § 6122.1 for domestic partners- revokes what was given to partner in will.
· UPC 2-804.  Revocation of Probate and Nonprobate Transfers by Divorce; No Revocation by Other Changes of Circumstances (Applies to nonprobate transfers as well as to wills.  “Governing instrument” is defined to mean a deed, will, trust, insurance or annuity policy, account with a payable-on-death designation pension plan, or similar nonprobate donative transfer.)

- (b) [Revocation Upon Divorce.] Except as provided by the express terms of a governing instrument, a court order, or a contract relating to the division of the marital estate made between the divorced individuals before or after the marriage, divorce, or annulment, the divorce or annulment of a marriage:

· (1) revokes any revocable (i) disposition or appointment of property made by a divorced individual to his [or her] former spouse in a governing instrument and any disposition or appointment created by law or in a governing instrument to a relative of the divorced individual's former spouse, (ii) provision in a governing instrument conferring a general or nongeneral power of appointment on the divorced individual's former spouse or on a relative of the divorced individual's former spouse, and (iii) nomination in a governing instrument, nominating a divorced individual's former spouse or a relative of the divorced individual's former spouse to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee, conservator, agent, or guardian; and

· (2) severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with the right of survivorship [or as community property with the right of survivorship], transforming the interests of the former spouses into tenancies in common.

- (d) [Effect of Revocation.] Provisions of a governing instrument that are not revoked by this section are given effect as if the former spouse and relatives of the former spouse disclaimed the revoked provisions or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the former spouse died immediately before the divorce or annulment.

- (f) [No Revocation for Other Change of Circumstances.] No change of circumstances other than as described in this section and in Section 2-803 effects a revocation.

· Suppose T left everything to his wife and if she does not survive him, to her son (his stepson).  They divorce then T dies.  Under 2-804, relatives (the son) does not take.  CPC 6122 (and the majority of statutes), are silent as to relatives, so he would take. 

-- Marriage

· If a testator executes his will and subsequently marries, a large majority of states have statutes giving the spouse her intestate share, unless it appears from the will that the omission was intentional or the spouse is provided for in the will or by a will substitute with the intent that the transfer be in lieu of a testamentary provision.

· UPC 2-301 revokes the will to the extent of the spouse’s intestate share.

· Where the spouse omitted from a premarital will does not take an intestate share because mentioned in the will, the spouse may take a “forced share” of the decedent’s estate, which is given to all spouses whether intentionally or unintentionally disinherited.

-- Birth of Children

· A small minority of states, either by statute or judicial decision, follow the common law rule that marriage followed by birth of issue revokes a will executed before marriage, but this rule has not been incorporated in the UPC and is disappearing.  

· Almost all states have recognized child statute, giving a child born after execution of the parent’s will, and not provided for in the will, a share in the parent’s estate.

- Sometimes, pretermitted child statutes include children before the execution of the will as well as children born thereafter.

- A pretermitted child statute results in a revocation of the will to the extent of the child’s share.

Compromise of a Will

-- Despite the formal requirements of transfer, it is possible for documents and acts not executed with testamentary formalities to have the effect of determining who takes what property belonging to the testator.

-- 2 doctrines permit extrinsic evidence to resolve the identity of persons or property:

· (1) the doctrine of incorporation by reference and

· (2) the doctrine of acts of independent significance.

-- Integration of Wills

· Under the doctrine of integration, all papers present at the time of execution, intended to be part of the will, are integrated into the will.  Restatement § 3.5.
-- Republication by Codicil

· Under the doctrine of republication by codicil, a will is treated as reexecuted (republished) as of the date of the codicil:  “A will is treated as if it were executed when its most recent codicil was executed, whether or not the codicil expressly republishes the prior will, unless the effect of so treating it would be inconsistent with the testator’s intent.”  Restatement § 3.4.
-- Incorporation by Reference

· UPC 2-510.  Incorporation by Reference
- Any writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.

· Not recognized in Conn, LA, and NY.

· Clark v. Greenhalge (Mass 1991)

- Written bequests of personal property contained in a notebook maintained by the testatrix (Helen Nesmith) were incorporated by reference into the terms of her will by the probate ct.

- Facts: She duly executed a will in 1977 leaving to her cousin, Frederic, all her tangible property except those items which she “designated by a memorandum left by her and known to Greenhalge, or in accordance with her known wishes,” to be given to others living at the time of her death.  A 1972 “MEMORANDUM” was drafted with the assistance of Greenhalge; it identified items “for the guidance of myself in the distribution of personal tangible property.”  The memo made 50 bequests of personal property, including an $1800 painting.  In 1976, the memo was modified.  Also, there was a notebook with a “list to be given.”  One entry read:  “Ginny Clark farm picture hanging over fireplace.  Ma’s room.”  She expressed to her nurses and Clark her intentions regarding the notebook.  She told one nurse and Clark herself that the painting was to go to Virginia Clark.  Greenhalge, executor, distributed her property according to the will, codicils, the memo, and the notebook, except for the painting because he wanted it.  The probate ct found that the notebook was inexistence at the time of the codicils, it qualified as a known “memorandum” of her wishes, and that she wanted the painting to go to Clark.  The probate judge ruled that the notebook was incorporated by reference into the will and ordered that the painting should go to Clark.  Affirmed.

- A properly executed will may incorporate by reference into its provisions any document or paper not so executed and witnessed whether the paper referred to be in the form of a mere list or memorandum, if it was inexistence at the time of the execution of the will, and is identified by clear and satisfactory proof as the paper referred to therein.

- The document must not be entitled “memorandum.”  Also, more than one document can be incorporated.

- Intent of testator must be given preference.  Such intent is ascertained through consideration of the language which the testatrix has used to express her testamentary designs as well as the circumstances existing at the time of the execution of the will.

· Simon v. Grayson (Cal 1940)

- Will left money to executors “to be paid by them as shall be directed by me in a letter that will be found in my effects and which will be addressed to my executors and dated 3/25/1932.”  No letter with that date was found, but a 7/3/1933 letter addressed to executors was found in a safe deposit box.  The found letter was incorporated by reference due to the obvious intent and its reference to the will and the $4000.

· UPC 2-513.  Separate Writing Identifying Bequest of Tangible Property

- Whether or not the provisions relating to holographic wills apply, a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money. To be admissible under this section as evidence of the intended disposition, the writing must be signed by the testator and must describe the items and the devisees with reasonable certainty. The writing may be referred to as one to be in existence at the time of the testator's death; it may be prepared before or after the execution of the will; it may be altered by the testator after its preparation; and it may be a writing that has no significance apart from its effect on the dispositions made by the will.

· Johnson v. Johnson (Oklahoma 1954)

- The testator left a will that contained three typewritten paragraphs.  At the bottom of the sheet of paper was a handwritten provision giving his brother only a nominal amount:  “To my brother I give ten dollars only.  This will shall be complete unless hereafter altered, changed or rewritten.  Witness my hand this 4/6/1947.”  It was signed.

- The county court denied its admission to probate and the district court affirmed.  The court reversed the decision.  It noted that there was no question that the typewritten instrument was not signed, dated, or attested, that the testator intended that instrument to be his will, and that it made a complete disposition of his estate.  There also was no question that the handwritten words were wholly in the testator's handwriting and were testamentary in character.  

- The court found that the handwritten portion was a valid holographic codicil (rather than an unexecuted nonholographic will to which is appended a valid holographic codicil) and that it incorporated the prior will by reference and republished and validated the prior will as of the date of the codicil giving effect to the testator's intention.  

- The words met the requirements of a codicil.  A codicil is a supplement to, an addition to or qualification of, an existing will, made by the testator to alter, enlarge, or restrict the provisions of the will, to explain or republish it, or to revoke it, and must be testamentary in character. 

- The ct determined that there were 2 wills written on the same page with the second will (a handwritten codicil) incorporating the first will (the typed will). 

· If the testator draws lines through dispositive provisions of his typewritten will and writes between the lines and dates and initials each cancellation and interlineation, some cts would hold that the handwritten words constitute a holographic codicil because they did not intend to incorporate the attested typed material.  The codicil was valid because it started with a valid will and therefore republished and validated the will.  Another ct held that handwritten words written across an attested will did not constitute a holographic codicil because they made no sense apart from the typewritten words.

-- Acts of Independent Significance

· If the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, the gift will be upheld under the doctrine of acts of independent significance (aka doctrine of nontestamentary acts).  This is true even though the phrasing of the will leaves it in the testator’s power to alter the beneficiaries or the property by a nontestamentary act.

· E.g., I leave to my son the automobile that I own at my death.  To each person employed under me at my death, I leave $1,000.  Before dying, T buys a Cadillac and fires 3 employees.  Valid.

· There must be some independent lifetime significance to the act.  Therefore, leaving someone “whatever is in my safe deposit box” is a valid act of independent significance because the independent significance is protecting the stuff from theft or fire.  However, if you merely left something in a drawer without a lock, there is no independent lifetime significance.

· UPC 2-512.  Events of Independent Significance
- A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether they occur before or after the execution of the will or before or after the testator's death. The execution or revocation of another individual's will is such an event.

· CPC 6131 is the same

Contracts Relating to Wills

Contracts to Make a Will

-- A person may enter into a contract to make a will or a K not to revoke a will.  Contract law, not estate law, applies.

-- If, after a K becomes binding, a party dies leaving a will not complying with the K, the will is probated but the contract beneficiary is entitled to remedy for the breached K.

-- Courts vary as to remedies:

· Constructive trust

· Specific performance

· Remedy damages

-- Regardless of the ct’s method, the remedy amounts to either 

· An award to the K beneficiary of the value of the property which was to come to her under the contractual will, or

· An order compelling the decedent’s successors to transfer the property to the K beneficiary in accordance with the deceased’s agmt.  

· Many states apply the SoF and require the contract to be in writing.  These states nonetheless reward restitution damages for the value of services rendered (quantum meruit) and use the terms of the promise as evidence of the reasonable value of those services.

· There must be consideration for the contract to be valid.  

- Cases:  Rendered care does not amount to consideration when there was a legal duty (husband-wife relationship) to care for someone.  Promise to man to his live-in lover gives rise to claim for quantum meruit.  Stepson did not rebut presumption that personal services rendered to a decedent by a relative are gratuitous; quantum meruit claim denied.

Contracts Not to Revoke a Will

-- Typically arise where a husband and wife have executed a joint will or mutual wills.  

-- A joint will is 1 will for 2 people; probated twice, upon each death.

-- Mutual (reciprocal) wills are separate wills of 2 or more ppl that contain similar or reciprocal provisions.  Quote common because spouses want to favor each other and the same beneficiaries.  

-- A joint and mutual will refers to a joint will in which the respective testators make similar or reciprocal provisions.

-- No legal consequences peculiar to joint or mutual wills unless they are executed pursuant to a K between the testators not to revoke their wills.

-- Most cts hold that the mere execution of a joint or mutual will does not give rise to a presumption of K; a K not to revoke is unenforceable unless it is proved by clear and convincing evidence.  

-- CPC § 21700(b) The mere execution of a joint will or of mutual wills does not give rise to a presumption of contract.

-- In the case of a joint will, the use of a jointly executed instrument invites a claim of K, the terms of which can be inferred from the will.  Some cts also find an implied K with a mutual (reciprocal) will, an implication that is usually without basis.

-- Many states have enacted a SoF provision applicable to all agmts concerning contracts relating to wills.

-- UPC 2-514. Contracts Concerning Succession
· To reduce litigation, UPC tightens the methods by which Ks relating to wills can be proved:

- A K to make a will or devise, or to die intestate, if executed after the effective date of this Article, may be established only by (i) provisions of a will stating material provisions of the K, (ii) an express reference in a will to a K and extrinsic evidence proving the terms of the K, or (iii) a writing signed by the decedent evidencing the K.  The execution of a joint will or mutual wills does not create a presumption of a K not to revoke the will or wills.

-- A K not to revoke a will is breached if, after the K becomes binding, a party dies leaving a will that does not comply with the K.  

-- Via v. Putnam (Florida 1995)

· Contractual will revoked by operation of law arising from a change in family circumstances.

· Petitioners sought review of a decision of the District Court of Appeal - Direct Conflict of Decisions, Second District (Florida), which determined that respondent's right to receive either an elective share or pretermitted spouse's share of a decedent's estate had priority over the claims of petitioners, decedent's children from a previous marriage, pursuant to Fla. Stat. Ann. § 732.301.

· This case involved a dispute between respondent, decedent's surviving spouse, who claimed a share of decedent's estate under the pretermitted spouse statute, Fla. Stat. Ann. § 732.301, and petitioners, the children of decedent's first marriage, who claimed that the mutual wills executed by their parents, naming them residuary beneficiaries of their parents' estates, gave rise to a creditor's contract claim that had priority against respondent's claim against the estate. The lower court held that respondent's right to receive either an elective share or pretermitted spouse's share of the decedent's estate had priority over petitioners' claims. The lower court further noted conflict with Johnson v. Johnson, but this court disagreed with Johnson to the degree that it interfered with the ruling in its opinion. The court affirmed the decision of the district court, concluding that with the enactment of § 732.301, Florida evidenced a strong public policy concerning the protection of the surviving spouse of the marriage in existence at the time of a decedent's death. The court refused to amend § 732.301 and determined that, as third-party beneficiaries of a mutual will, petitioners did not have priority over the statutory rights of respondent, a surviving spouse.

· Florida has a strong public policy concerning the protection of the surviving spouse of the marriage in existence at the time of the decedent's death.

· Rule:  A third-party beneficiary of a mutual will does not have priority over the statutory rights of a surviving spouse (minority rule).
· The question of priorities between a surviving spouse and beneficiaries under a contract to make a will should be resolved based upon the public policy which surrounds the marriage relationship and which underlies the elective share statute. In addition to the public policy underlying these statutes, the public policy surrounding the marriage relationship also suggests that the surviving spouse's claim to an elective share should be afforded priority over the claims of beneficiaries of a contract to make a will. Like the majority of other courts, the court recognizes the well settled principle that contracts which discourage or restrain the right to marry are void as against public policy.

-- Majority rule:  the third party beneficiaries prevail over the second wife

-- Basic dilemma in many contractual wills:  H and W have kids by prior marriages.  They want to leave everything to their spouse but realize that their spouse will favor their own kids.  Best tool for this dilemma is a trust rather than a contract not to revoke a will.  If the surviving spouse does revoke the will despite the contract not to revoke, the would-be successors can enforce the contract against the estate or successors as third party beneficiaries of the contract.

CH. 5 NONPROBATE TRANSFERS AND PLANNING FOR INCAPACITY

Introduction to Will Substitutes 

-- Four main will substitutes (modes of transfer that pass property at death while avoiding probate), each reserving to the owner complete lifetime dominion, including the power to name and change beneficiaries until death:

· Life insurance

- Functionally indistinguishable from a will – (1) revocable until the testator’s death, and (2) interests of devisees are ambulatory (nonexistent until testator’s death).

· Pension accounts 

- Generally contain will substitutes, ie beneficiary designations that pass the owner’s interest to the persons of his choice in the event that he dies before exhausting the account in its retirement payout

· Joint accounts (bank, brokerage, and mutual fund accounts)

- Utilized by married people most often

- Creates a present interest in a donee-cotenant 

· Revocable trusts

- Owner retains both equitable life interest and the power to alter/revoke beneficiary designation

-- Imperfect will substitutes ordinarily effect lifetime transfers

-- CPC § 5000 / UPC § 6-101 Nonprobate Transfers on Death
· A provision for a nonprobate transfer on death in an insurance policy, contract of employment, bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property agreement, or other written instrument of a similar nature is nontestamentary. This subsection includes a written provision that: 
- money or other benefits due to, controlled by, or owned by a decedent before death must be paid after the decedent's death to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later; 
- money due or to become due under the instrument ceases to be payable in the event of death of the promisee or the promisor before payment or demand; or 
- any property controlled by or owned by the decedent before death which is the subject of the instrument passes to a person the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later. 

· This section does not limit rights of creditors under other laws of this State.

Revocable Trusts

-- Introduction

· Definition: Under a typical revocable inter vivos trust involving a deed of trust, the creator (settlor) transfers legal title of property to another person (trustee) pursuant to a writing that the settlor retains the power to revoke, alter, or amend during lifetime.

- Now, judicially recognized as valid even absent compliance with the formalities outlined in the Wills Act 

· Farkas v. Williams (Illinois 1955)

- Facts:  Albert Farkas, a retired veterinarian, died intestate leaving brothers, sisters, a nephew, and a niece as heirs at law.  As a vet, he employed Williams, and purchased stocks in his own name “as trustee for Richard J. Williams” while reserving for himself the power and right to act as sole trustee (vote, sell, redeem dividends, exchange stocks, etc.).  The stock certificates were discovered in a safety-deposit box after his death.  Did the declarations create a valid inter vivos trust to give Williams title to the stock after Farkas’ death?

- Rules/Holding

· To determine whether the instruments created a valid inter vivos trust (effective to give Williams title to the stock), consider:

- First, upon execution of the instruments, did Williams (beneficiary) presently acquire an interest in the subject matter of the trusts?, and

· Court believes that F intended to presently give W interest in the property.

· “What incidents of ownership Farkas intended to relinquish, in a sense he intended Williams to acquire.”

- Second, did Farkas (as settlor/trustee) retain such control over the subject matter of the trusts as to render the instruments as attempted testamentary dispositions?

· Yes, in all of these trust instruments, F reserved the powers to receive lifetime dividends, change beneficiaries, revoke trust, vote/sell stock, etc.

- Courts will frequently look to the formality of the transaction.  

· Underlying policy goal: to prevent fraud

· Here, Farkas manifested his intention in a formal and solemn manner.

- Court concludes that these trust declarations executed by Farkas constitute valid inter vivos trusts and were not attempted testamentary dispositions.

· In re Estate and Trusts of Pilafas (AZ 1992)

- Facts: Steve Pilafas’ original trust and will documents could not be found after his death, so his omitted children sought to have them revoked.

- Holding/Rules

· Common law presumption: a will last seen in the testator’s possession that cannot be found after his death is presumed revoked, 

- HOWEVER, when a settlor reserves a power to revoke his trust in a particular manner, he can only revoke it in that manner.
· Pilafas’ trust agreement was not susceptible to revocation by physical destruction – only “by instrument in writing delivered to the Trustee.”

· Unlike the execution of a will, the creation of a trust involves the present transfer of property interests in the trusts corpus to the beneficiaries.  These interests cannot be taken from the beneficiaries except in accordance with a provision of the trust instrument, or by their own acts, or by court decree.

· State St. Bank & Trust v Reiser (Mass. 1979)
- Facts: Bank sued to reach the assets of Dunnebier’s trust to pay a debt owed by the estate of the settlor of the trust.  May the assets of a Dunnebier’s inter vivos trust be used to pay a debt owed by the estate of the settlor of the trust?

- Holding/Rules:

· Yes – where a person places property in trust, and reserves the right to amend, revoke, or direct disposition of principal and income, the settlor’s creditors may (following the settlor’s death) reach the debts owed to them, to the extent not satisfied by the settlor’s estate.
· HOWEVER, assets which pour over into such a trust as a consequence of the settlor’s death or after the settlor’s death, over which the settlor did not have control during his life, are not subject to the reach of creditors.

· Here, court allows the bank to reach the assets in the trust up until Dunnebier’s death, but also limits the bank’s reach so as to disallow assets that enter the trust as a result of Dunnebier’s death, such as life insurance proceeds.

-- Pour-Over Wills 

· UPC 2-511. Testamentary Additions to Trusts
- (a) A will may validly devise property to the trustee of a trust established or to be established (i) during the testator's lifetime by the testator, by the testator and some other person, or by some other person, including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts, or (ii) at the testator's death by the testator's devise to the trustee, if the trust is identified in the testator's will and its terms are set forth in a written instrument, other than a will, executed before, concurrently with, or after the execution of the testator's will or in another individual's will if that other individual has predeceased the testator, regardless of the existence, size, or character of the corpus of the trust. The devise is not invalid because the trust is amendable or revocable, or because the trust was amended after the execution of the will or the testator's death.

- (b) Unless the testator's will provides otherwise, property devised to a trust described in subsection (a) is not held under a testamentary trust of the testator, but it becomes a part of the trust to which it is devised, and must be administered and disposed of in accordance with the provisions of the governing instrument setting forth the terms of the trust, including any amendments thereto made before or after the testator's death.

- (c) Unless the testator's will provides otherwise, a revocation or termination of the trust before the testator's death causes the devise to lapse.

· CPC 6300:  A devise, the validity of which is determinable by the law of this state, may be made by a will to the trustee of a trust established or to be established by the testator or by the testator and some other person or by some other person (including a funded or unfunded life insurance trust, although the settlor has reserved any or all rights of ownership of the insurance contracts) if the trust is identified in the testator's will and its terms are set forth in a written instrument (other than a will) executed before or concurrently with the execution of the testator's will or in the valid last will of a person who has predeceased the testator (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator. Unless the testator's will provides otherwise, the property so devised (1) is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and (2) shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including any amendments thereto made before or after the death of the testator (regardless of whether made before or after the execution of the testator's will). Unless otherwise provided in the will, a revocation or termination of the trust before the death of the testator causes the devise to lapse.

· Clymer v Mayo (Mass. 1985)
- Appellants, parents, ex-husband, and universities, sought review of decisions by the Essex Division of the Probate and Family Court (Massachusetts) in three actions arising out of the probate of the decedent's will, which included a pour-over provision into an inter vivos trust.
- At the time she executed her will and an inter vivos trust, the decedent and her ex-husband were still married. The will provided for two trusts. Trust A was a marital reduction trust in favor of her spouse. Trust B was a pour-over trust, which granted a life interest to her spouse, with the remainder for appellees, niece and nephews, until they reached age 30 when the trust would terminate. When that happened, the remaining assets were to be divided between the two universities. The court held that: (1) the decedent established a valid trust under Massachusetts law; (2) the ex-husband's beneficial interest in Trust A and Trust B was revoked by operation of Massachusetts law; (3) the nephews and niece were entitled to take the interest given to the decedent's "nephews and nieces" under Trust B even though they were the ex-husband's blood relatives, leaving the remainder to the universities; (4) the parents lacked standing to remove appellee estate administrator because they were not beneficiaries; and (5) the judge's award of attorneys' fees was vacated and remanded for reconsideration.
- Probate courts are empowered to terminate or reform a trust in whole or in part where its purposes have become impossible to achieve and the settlor did not contemplate continuation of the trust under the new circumstances.
- Massachusetts law revokes a former spouse's interest under a revocable pour-over trust funded entirely at the time of the decedent's death.

- The intent of the testator governs the interpretation of his will.
-- Effect of divorce

· Will provisions are revoked upon divorce
· Trust provisions can also be revoked, particularly where the trust was executed as part of a comprehensive estate plan
- Some would even revoke trust to spouse’s child. 
- CPC § 5600 Nonprobate transfer to former spouse executed before or during marriage

· A nonprobate transfer to the transferor’s former spouse fails if at the time of the transferor’s death, the former spouse is not the transferor’s surviving spouse
· Unless there is clear and convincing evidence that the transferor intended to preserve the transfer 
· UPC § 2-804 revokes not only all provisions for the divorced spouse in revocable inter vivos trusts but also in other revocable will substitutes, AND all provisions for a relative of a divorced spouse

· Effect of divorce on validity of dispositions to former spouse made by revocable inter vivos trust
-- An unfounded life insurance trust exists where the settlor names the trustee of her inter vivos trust as the beneficiary of her life insurance policy but does not add any other funds or assets to the trust.  If the settlor adds other assets to the trust, it is called a funded inter vivos trust.  Both are valid trusts.
-- Revocation by divorce:  Statutes in some states provide that divorce revokes any provision in a revocable trust for the ex-spouse, who is deemed to have predeceased the settlor.
-- Use of Revocable Trusts in Estate Planning

· A revocable trust can be created by a declaration of trust, whereby the settlor becomes the trustee of the trust property.  The settlor should name a successor trustee to take over the trusteeship upon the settlor’s death or incompetency.  Where the trust merely avoids probate and terminates upon the settlor’s death, the death beneficiary should ordinarily be named successor trustee.  The successor trustee takes over without a court order and distributes the property to the trust beneficiaries.

· A revocable trust can also be created by a deed of trust, naming a third party as trustee.  The settlor can be a co-trustee if desired.  

· A revocable trust can be funded by the settlor transferring stock to the trust, or the trust can be unfounded.

· The terms may call for distribution of the trust assets at the settlor’s death or it may provide the main vehicle for the disposition of the settlor’s estate.

· If control of assets is desired during life, the settlor can change all the beneficiary designations on the settlor’s nonprobate assets to make them payable to the revocable trust and also execute a will pouring over all probate assets to the revocable trust.  This lets the trust act as a single document for disposition of all a person’s property.  This document can be later amended just like a will.

· CPC 15400 

- Unless a trust is expressly made irrevocable by the trust instrument, the trust is revocable by the settlor. This section applies only where the settlor is domiciled in this state when the trust is created, where the trust instrument is executed in this state, or where the trust instrument provides that the law of this state governs the trust.

· CPC 15401  

- (a) A trust that is revocable by the settlor may be revoked in whole or in part by any of the following methods: 

· (1) By compliance with any method of revocation provided in the trust instrument. 

· (2) By a writing (other than a will) signed by the settlor and delivered to the trustee during the lifetime of the settlor. If the trust instrument explicitly makes the method of revocation provided in the trust instrument the exclusive method of revocation, the trust may not be revoked pursuant to this paragraph. 

- (b) Unless otherwise provided in the instrument, if a trust is created by more than one settlor, each settlor may revoke the trust as to the portion of the trust contributed by that settlor, except as provided in Section 761 of the Family Code. 

- (c) A trust may not be modified or revoked by an attorney in fact under a power of attorney unless it is expressly permitted by the trust instrument. 

- (d) Nothing in this section limits the authority to modify or terminate a trust pursuant to Section 15403 or 15404 in an appropriate case. 

- (e) The manner of revocation of a trust revocable by the settlor that was created by an instrument executed before July 1, 1987, is governed by prior law and not by this section.

· Consequences During Life of Settlor

- Property management by a fiduciary.  A third party trustee may be selected to manage a funded revocable trust to relieve the settlor from the burdens of financial management.

- Keeping title clear.  A revocable trust is useful in keeping separate and apart property that H and W want to avoid having commingled with their combined/shared assets.  This prevents ambiguities upon divorce or death.  Spouses who move from a community property to a separate property state may create a revocable trust for their community property in order to avoid a stepped-up income tax basis on all the property when one spouse dies.

- Income and gift taxes.  Under the federal income, gift, and estate taxes, assets in a revocable trust are treated as still owned by the settlor.  A revocable trust is not treated as a completed gift under the federal gift tax.The trust income is taxable to the settlor regardless of to whom it is paid due to the retained power to revoke.  There are no federal income tax advantages.

- Dealing with incompetency.  A revocable trust can be used in planning for the contingency  of incapacity.  The settlor may be a co-trustee, with the trust instrument providing that either trustee alone may act on behalf of the trust or that the other co-trustee shall act as sole trustee if the settlor becomes incompetent.  An alternative is a durable power of attorney.

· Consequences at Death of Settlor:  Avoidance of Probate

- Costs.  Avoids probate costs.  Trustee’s fees may be payable if a third party trustee is named, but these are much smaller than probate fees.  Lawyers cost more to draft a revocable trust than a will, especially when there are pour-over provisions.  Transferring title of assets to the trustee may entail certain costs, e.g., stock transfer fees.

- Delays.  Dispersement of assets is faster than with a will.  Rules governing trustees are more liberal than rules applicable to executors.

- Creditors.  There is no short-term statute of limitations applicable to revocable trusts.

- Publicity.  A will is a public record, whereas trusts are not.

- Ancillary probate.  To avoid ancillary probate, land in another state can be transferred to a revocable inter vivos trust.  Title to the land is changed to the trustee during the owner’s life.

- Avoiding restrictions protecting family members.  In states requiring spousal elected shares, the elective share does not extend by statute to revocable trusts created by the decedent spouse.  However, some courts have allowed the surviving spouse to reach the assets in a revocable trust created by the deceased spouse on equitable grounds.  A funded revocable trust may be used to put assets beyond the reach of a child born out of wedlock, protected by a pretermission statute, whom the client does not wish to mention in his will.

- Avoiding restrictions on testamentary trusts.  A testamentary trust (aka a court trust) is a trust created by a will which a court orders into being.  Therefore, the trustee may have the duty to account to the court.  Judicial approval of a trustee’s accounts is often time-consuming and expensive.  An inter vivos trust comes into being without any court order and is not subject to ct supervision unless a beneficiary or trustee comes into ct to settle some matter.

- Choosing the law of another jx to govern.  As a general rule, the settlor of an inter vivos trust of personal property may choose the state law to govern the trust, including where the settlor or a beneficiary is domiciled, or where the trust is administered.

- Lack of certainty in the law.  Laws applying to wills may or may not apply to revocable trusts.

- Avoiding will contests.

- Estate taxation.  No significant federal tax advantages.  The assets of a revocable trust are included in the gross estate of the settlor under the Internal Revenue Code.

- Controlling surviving spouse’s disposition.  To make sure a spouse carries out his wishes upon death, he can make the trust irrevocable upon death.

- Custodial trusts.  An alternative to individually tailored revocable trusts, there is a statutory custodial trust established by the Uniform Custodial Trust Act of 1987 (not adopted by all states).  The act provides a statutory trust for the support of the beneficiary.  The terms of the trust are spelled out in the statute.  Until the trustee is incapacitated, the trustee must pay so much or all of the trust property as the beneficiary directs.  The Act is designed for elderly persons of modest means who consult attorneys in general practice, not estate planning specialists, who want an inter vivos trust for management of assets in the event of incapacity.

Life Insurance, Pension Accounts, Bank Accounts, and Other Payable-On-Death Arrangements

-- These free market competitors to the probate system typically involve neutral financial institutions.
Life Insurance

-- Principal purpose is to shift the financial risk of dying young to the insurance co.

-- Effective at replacing lost income.  

-- For those w/ dependents, experts typically recommend purchasing life insurance totaling at least 6 to 10 times annual income.

-- 3 types:

· (1) Whole life insurance/ordinary or straight life insurance—combo product involving both life insurance and a savings plan.  The insured is covered for life, and the premiums remained fixed at the same amount until they are paid up (no more premiums are owed).  Insurance agents sell more whole life insurance policies than other types.

· (2) Universal/variable life insurance—also combines life insurance with a savings account but allows more investment options or greater flexibility.

· (3) Term life insurance/pure life insurance—no savings feature.  If the insured dies while the K is in force (during the term of the policy—commonly 1 to 5 yrs), a stated sum is payable to the designated beneficiary.  No cash surrender value.  Once the current term expires, the policy is no longer in force unless renewed.  A term policy can be purchased for less than a whole life policy with a comparable face amount.  The policy might provide for renewal without regard to the life insured’s state of health at the time of the renewal.  It might also might give the policy holder the option to convert the policy from term insurance to a more permanent type of life insurance, without regard to the life insured’s state of health at the time of conversion.

- More affordable than other forms of insurance, therefore sensible for younger couples who have or might have kids.  Healthy young couples can usually obtain a 20-yr policy for a reasonable cost, covering the years before the kids are self-sufficient.

- If the term policy includes a conversion option whereby it can be made more permanent, it protects the insured against the inability to obtain insurance in the future, after the policy would have otherwise expired, if the insured’s health declines.

-- Different settlement options for the receipt of death benefits:  lump-sum, annuity for remainder of beneficiary’s life, interest for yrs followed by a principal, or periodic payments of interest and principal.  Problems arise when there is ambiguity whether a particular arrangement qualifies as a life insurance K.  If not, the question arises whether the enforce payable-on-death contracts more generally.

-- Wilhoit v. Peoples Life Insurance (7th Cir 1955)

· Mr. Wilhoit died with a life insurance contract, to which the proceeds were paid to Mrs. Wilhoit.  Mrs. Wilhoit directed that the proceeds of the life insurance K be held in “trust” by the insurance K.  The “trust” established that it should be paid out to her brother upon her death.  An actual trust was not established.  The brother died, then she died.  Her will left everything to Robert Wilhoit, her step grandson.  The company refused to recognize Robert Wilhoit’s claim and wanted to pay the fund to her brother.

· The court held that Mrs. Wilhoit’s trust was actually a contract of deposit rather than an insurance contract—an invalid testamentary deposit.  Therefore, the fund was paid out to Robert Wilhoit under her will.

· Defendant could have also argued that the subsidiary law of wills should be applied (must survive decedent to inherit); or that the anti-lapse rule applies; or that the POD (payable on death) provision is revoked by her later will.

· The ct struck downt he POD designation in the contract of deposit because it was a testamentary act not executed with the formalities required by the Wills Act.  This is the traditional rule, still followed in a few states (that many POD designations in many Ks other than life insurance are invalid).

-- Estate of Hillowitz (NY 1968)

· Executors of Abraham Hillowitz’s estate v. his widow.

· Husband was partner in an investment club and, after his death, the club, pursuant to a provision of the partnership agreement, paid the widow his interest in the partnership.  Executors argue that this is an invalid testamentary disposition of property.  

· Rule:  A partnership agreement which provides that upon the death of one partner, his interest shall pass to the surviving partner(s), resting as it does in contract, is unquestionably valid and may not b e defeated by labeling it a testamentary disposition.  These partnership undertakings are, in effect, nothing more or less than third party beneficiary contracts, performable at death.  Like many similar instruments, contractual in nature, which provide for the disposition of property at death, they need not conform to the requirements of the statute of wills…e.g., contract to make a will; an inter vivos trust in which the settlor reserves a life estate; and an insurance policy.

-- A family limited partnership (FLP) allows the decedent to transfer assets to the partnership in exchange for a limited partnership interest.  The family likewise transfers assets to the partnership in exchange for limited partnership interests.  The general partner is a corporation owned by decedent and his family.  Allows the decedent’s limited partnership interests to pass to his family, and the value of those interests are discounted for estate tax purposes because of their lack of control rights and nonmarketability.

-- 1969 UPC authorized POD designations in all contracts, and all but a few states have followed suit.

-- UPC 6-101 (1990).  Nonprobate Transfers on Death
· (a) A provision for a nonprobate transfer on death in an insurance policy, contract of employment, bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property agreement, or other written instrument of a similar nature is nontestamentary. This subsection includes a written provision that:

- (1) money or other benefits due to, controlled by, or owned by a decedent before death must be paid after the decedent's death to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later;

- (2) money due or to become due under the instrument ceases to be payable in the event of death of the promisee or the promisor before payment or demand; or

- (3) any property controlled by or owned by the decedent before death which is the subject of the instrument passes to a person the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later.

· (b) This section does not limit rights of creditors under other laws of this State.

· [6-101 is silent on whether a death beneficiary named in a K must survive the contracting benefactor.]

· Although 6-101 does not require survivorship by POD beneficiaries of contracts, when the beneficiary is a close relative of the benefactor, the UPC includes an antilapse provision for POD designations, which substitutes the issue of the named beneficiary who does not survive the benefactor.  See 2-706.  Same as antilapse provision for wills (2-603).

-- In the Wilhoit case, Mrs. Wilhoit’s brother was the POD beneficiary.  If he was survived by issue, then the issue would be substituted for him as the beneficiary and would be entitled to the money on deposit.  This is not what Mrs. Wilhoit intended.

-- Cook v. Equitable Life Assurance Society (Indiana 1981)

· Douglas Cook purchased a whole life insurance policy, naming his wife at the time, Doris, as the beneficiary.  They divorced.  The divorce decree made no mention of the life insurance policy, and Douglas failed to change the beneficiary designation after divorce.  Douglas remarried to Margaret, with whom he had a son, Daniel.  Douglas made a holographic will leaving “all my Wordly possessions” to Margaret and Daniel, including specifically his life insurance policy.  The policy terms required a written notice to the company to change the beneficiary.

· This will was not enough to change the beneficiary of the insurance policy.  There was no showing that Douglas did all he could to comply with the policy provisions respecting a change of beneficiary.  

· The court was sympathetic to Margaret and Daniel, but chose not to erode a solidly paved pathway of the law and leave it with a gaping hole of uncertainty.

· Equity aids the vigilant, not those who slumber on their rights.

-- Would it be a good idea to have a superwill which would annul the beneficiaries named in various nonprobate instruments and name a new beneficiary?

Pension Accounts

-- Federal law has fueled the POD revolution.  The Federal gvt has long permitted a death beneficiary to be put on US savings and war bonds.  Congress has given favorable tax treatment to various types of savings plans for retirement.  Federal law permits death beneficiaries to be put on these plans, including pension and profit-sharing plans, Keogh plans, 401(k) plans, and individual retirement accounts (IRAs).

-- There are nearly $10 trillion in these pension plans.

-- Advantages of Pension Taxation

· Most contributions to the plan are tax-deferred.

· The earnings on qualified plan investments accrue and compound on tax-deferred basis.

· Because most retirees have lower taxable income in their retirement yrs than in their peak earning yrs, they find that distributions from pension accts are usually taxed at lower marginal rates.

· Due to these tax advantages, employers are willing to incur the regulatory costs incident to sponsoring these plans.  Employees, especially in high tax brackets, prefer to take compensation in the form of pension savings rather than cash wages.

-- The method by which pension wealth is consumed is annuitization.  This insures against living too long, shifting the financial risk to a large pension fund or insurance company.  Annuitization allows people to consume their capital safely, without fear of running out of capital during life.  Annuitization requires a large pool of lives, which is achieved by various methods of aggregating the pension savings of many workers.

-- In a defined benefit plan, the employer promises to pay an annuity on retirement.

-- In a defined contribution plan, both employee and employer make contributions to a specific pension account for the employee.  These plans often lead to lump-sum payouts upon death of the worker and her spouse.

-- Under a pure annuity, the heirs or devisees do not receive any payments upon death of the insured.  For this reason, annuitants often buy an annuity with slightly reduced payments in return for a promise from the insurance co. to make at least 5/10 yrs of payments to O or his heirs/devisees.  Similarly, a married annuitant might buy a joint and survivor annuity that makes annuity payments until both the insured and spouse die.

-- Egelhoff v. Egelhoff (2001)

· Does the federal regulation of pension plans preempt the applicability to them of the state subsidiary law of wills?  Pension plans have long been subject to a complex overlay of federal regulation, ERISA (Employee Retirement Income Security Act).

· After Egelhoff, it will be difficult for a state to unify its laws of wills and will substitutes, as endorsed by the UPC and the Restatement.

-- Metro Life Ins. Co. v. Johnson (7th Cir 2002)—After divorce, H tried to replace his ex-spouse as a beneficiary under his pension plan, but on the beneficiary change form H checked the box for the wrong plan.  The ct held that the beneficiary change was effective under the federal common law doctrine of substantial compliance, a gloss on ERISA.

-- Ahmed v. Ahmed (Ohio 2004)—Even though ERISA preempts the Ohio slayer statute, as a matter of federal common law, a slayer may not take under an ERISA plan.

-- Keen v. Weaver (Tx 2003)—reached the opposite result in Egelhoff by applying federal common law.  The ct held that ERISA preempted a state law that revoked pension interests on divorce.  However, the ct ruled that under federal common law, when waiver and assignment of pension assets in a divorce decree are specific enough, the pension plan may not pay the ex-spouse named as the pension beneficiary.

Multiple-Party Bank and Brokerage Accounts

-- Includes joint and survivor accounts, P.O.D. accts, agency accounts, and saving account trusts (Totten trusts).

-- With a joint and survivor bank or brokerage acct owned by A and B as jts with right of survivorship, both A and B have the power to draw on the acct and the survivor owns the balance of the acct, which does not pass through probate.

-- POD acct disguised as a joint account—no right to withdraw during life, but payable on death; UPC authorizes POD designations on stock portfolios held in custodial accts and on mutual funds.

· CPC § 5301(b) Lifetime Ownership- In the case of a POD account, payee has no right to money during the lifetime of decedent, unless evidenced otherwise
· The POD beneficiary designation of a bank account can be changed during life of T- just not by will.
- This is contrasted with silence of UPC stance of authorizing change of POD contract beneficiary  
· CPC § 5304- These transfers are NOT testamentary, not part of probate estate. 
-- Agency acct disguised as a joint acct—right to withdraw but not pod

-- Sometimes banks/brokerages give a joint acct form to customers regardless of their intention.  Cts are required to determine intention.  If an agency/POD acct is intended in a state that does not allow them, the survivor is not entitled to the proceeds in the acct, which belong instead to the depositor’s estate (Franklin v. Anna Ntl Bank of Anna (Ill 1980)).

-- 45 states and DC permit POD accts.  Invalid in a few states (Wilhoit).

-- UPC 6-201-227:  Authorizes jt accts, agency accts, and POD accts, but a Totten trust is treated as a POD acct.  Extrinsic evidence is admissible to show a joint acct was opened solely for the convenience of the depositor.  Joint accts belong to the parties during their joint lifetimes in proportion to the net contribution of each unless there is clear and convincing evidence of a different intent.  The beneficiary of a POD acct has no rights to sums on deposit during the lifetime of the depositor.  A requirement of survivorship is imposed on beneficiaries of POD bank accts and beneficiaries of securities in TOD registration, but not on beneficiaries of POD contracts.  The antilapse statute substitutes in place of a deceased beneficiary of a POD bank acct the beneficiary’s issue if the beneficiary was a close relative of the decedent.

-- To eliminate the extensive litigation over the depositor’s intent in creating a joint bank acct, several cts have held that a joint acct conclusively establishes a right of survivorship.

-- Savings acct trust (Totten trust)—fxns as a POD acct.

· In re Totten (NY 1904)—O made deposits in a savings acct in the name of “O as trustee for A.”  O retained the right to revoke the trust by withdrawing the funds at any time during his life.  Since A is entitled only to the amt on deposit at O’s death, A is merely a POD beneficiary of a “trust” of a savings acct.  The ct upheld the arrangement as a tentative revocable trust.  

· Accepted in most states, Rest 3rd of Trusts §26

· Revocable by will in most states (not CA). CA § 5302: account belongs to beneficiary when settlor dies but cannot be revoked by will
- This has been upheld in most jurisdictions as 
· A POD account
· NOT testamentary, so not subject to probate.
Joint Tenancies in Realty

-- Jts and TbEs are common and popular for avoiding probate. 
-- Gives the jts equal interest, requires the agmt of all tenants to make impt actions, and is irrevocable.  
-- Always a right to survivorship; cannot devise interest.  A creditor of a jt must seize the jt’s interest during life.  
-- At the jt’s death, his interest vanishes.
Planning for Incapacity

Durable Power of Attorney
-- An ordinary power of attorney creates an agency relationship whereby the agent, called an attorney-in-fact, is given a written authorization to act on behalf of the principal.  A durable power of attorney continues throughout the incapacity of the principal until he dies.  

-- Permitted by UPC 5-501-505 and all state statutes.

-- Specific language required for creation, expressing the desire for the power to continue through incapacity.  A written agmt is required and must be witnessed and notarized in some states.  

-- In some states, durable powers can be created by using a statutory short form, incorporating by reference statutory powers given the agent, or a durable power can be created by an instrument tailored to fit the wishes of a particular client.

-- The principal, if competent, can terminate the power at any time.

-- Agent owes the principal the fiduciary duties of loyalty, care, and obedience.

-- Franzen v. Norwest Bank Colorado (Co 1998)

· James Franzen set up a trust for the benefit of himself and his wife Frances, naming the bank as trustee.  Mr. Franzen died.  Frances had the right within 3 months to terminate the trust and receive the proceeds, and the bank sent her a letter conveying this right.  She responded by writing a handwritten note at the bottom of the letter, which she signed and dated, stating that “I wish to leave the trust intact for my lifetime.”  Frances’ brother, James O’Brien, whose sons were the remaindermen to the trust, moved his sister to a nursing home closer to him and asked the bank to turn the funds over to him.

· The bank asked the probate court what they should do.  O’Brien presented a copy of a power of attorney purporting to authorize him to act in Frances’ behalf and a letter attempting to revoke the trust and remove the bank as trustee. 

· The court held that the power of attorney was not specific enough—it should have specified which trust could be revoked (this specificity requirement does not exist in CA).

· If the agent dies, the power terminates unless a successor was named by the principal.

· The powers are not implied, but must be stated expressly.

Directives Regarding Health Care and Disposition of the Body

-- Instructional derivatives, such as a living will or a commonly used form known as a Medical Directive, which specify either generally or by way of hypothetical examples how one wants to be treated in end-of-life situations or in the event of incompetence.

-- Proxy directives, such as the health care proxy or durable power of attorney for health care, which designate an agent to make health care decisions for the patient (the power of the agent does not expire with the principal’s incompetency).

-- Hybrid or combined directives incorporating both of the first two approaches:  directing treatment preferences and designating an agent to make substituted decisions.  

· Uniform Health-Care Decisions Act uses hybrid approach, including forms that create a durable power of attorney fro health care and offer the person a chance to indicate how aggressively he would like to be treated.

-- Patient Self-Determination Act requires that every patient admitted to a hospital receiving federal funds must be advised of the right to sign an advance directive indicating a desire to withdraw medical treatment in specified situations.

-- In making health care decisions for an incompetent patient, an agent for health care decisions is held to a substituted judgment standard:  what the patient has chosen or would have chosen in that situation.  In the absence of an advance directive, responsibility for an incompetent patient’s decisions regarding health care usually falls to the patient’s spouse or next of kin, subject to the state’s interest in preserving life.  Many states have a statutory hierarchy (e.g., Illinois—guardian, spouse, adult child, parent, sibling, adult grandchild, close friend, guardian of estate; if more than one person in a class, majority controls).

-- Bush v. Shiavo (Florida 2004)

· Terri and Michael Shiavo were happily married.  Terri had an eating disorder, for which she was being treated, and she had a heart attack one day which left her in a vegetative state.

· Michael testified that Terri would want the plug pulled, but her parents did not want her to die.  The feeding tubes were removed.

· The legislature gave the governor (Jeb Bush) the power to issue an executive order to stay the continued withholding of nutrition and hydration on facts that matched Terry Shiavo’s case.

· Michael brought suit saying that the Act pursuant to the executive order was unconstitutional.

· The Act was held unconstitutional as applied in this case because it encroaches on the power of the judicial branch.  The Act was also held unconstitutional on its face because it delegates legislative power to the governor.

· Separation of powers precludes the other 2 branches from nullifying the judicial branch’s final orders.

· This case was affirmed on appeal to the USSC (after this book was published).

-- The Shiavo case is exceptional (the press, politics, etc.).  Withdrawal of medical treatment is fairly routine.  

-- Disposition of the body

· There is a conflict between law and religion/spirituality.

· Many jxs (all?) prohibit the sale of bodies or organs.  How do you give incentives, economic or otherwise, to donate their bodies/organs.  It can be argued that economic incentives constitute a sale.

-- Elder Law

· Deals with a wide range of issues facing the elderly, including health care, asset preservation, Medicaid eligibility retirement, competency and guardianship, discrimination, elder abuse, and housing and institutionalization.  

· On the property side, lawyers can help with pension plans and social security estate planning, durable powers of attorney, conservatorships, and trusts to preserve assets if the elderly person is admitted into a state institution.

CH. 8  TRUSTS:  CREATION AND CHARACTERISTICS
Background 

-- A trust is a device whereby a trustee manages property as a fiduciary for one or more beneficiaries.  The trustee holds legal title to the property and, in the usual trust, can sell the trust property and replace it with property thought more desirable.  

-- 5 common uses of trusts in estate planning:

· (1) Revocable Trust—O declares herself trustee of property to pay the income to O for life, then on O’s death to pay the principal to O’s kids.  O retains the power to revoke the trust.  A revocable trust avoids probate. 

· (2) Testamentary Marital Trust—The federal estate tax law permits a marital deduction for property given to the surviving spouse.  The deduction is allowed for a life estate given to the spouse.  To get the deduction, H devises property to X in trust to pay the income to W for her life, and on her death to pay the principal to H’s kids.  No estate taxes are payable at H’s death; they are postponed until W’s death. Particularly useful when W needs professional money management or is the stepparent of H’s kids and might not bequeath the property to them herself.

· (3) Trust for Incompetent Person—O’s son A is incompetent and is unable to manage his property.  O transfers property to X in trust to pay the income to A for life, remainder to A’s issue, and if A dies without issue to his sister B.

· (4) Trust for Minor—The federal gift tax allows a tax-free gift of $11,000 per yr to a donee.  A gift to a minor creates special problems inasmuch as the minor is legally unable to manage her property.  To permit annual tax-free gifts of $11,000 to his minor daughter A, O creates a trust to use the income and principal for the benefit of A until she reaches 21, and to pay A the principal when she reaches 21.  Every yr O can make a $11,000 tax-free gift to the trustee for A.

· (5) Discretionary Trust—T devises property to X in trust.  The trust provides that the trustee in its sole and absolute discretion may pay the income or principal to A, or for A’s benefit, as the trustee may see fit.  Or the trustee may be given discretion to pay income to any one or more of a class of persons, such as A and her issue.  Discretionary trusts are useful in lessening the tax burden on family wealth by distributing income to the members of the family in the lowest tax brackets.  Discretionary trusts are also useful in preventing creditors of the beneficiary—including ex-spouses with alimony or child support judgments, Uncle Sam with an unpaid tax bill and Medicaid authorities deciding whether the trust is a resource of the trust beneficiary—from reaching the income or principal of the trust.

Parties to a Trust

-- Settlor/Trustor

· An inter vivos trust may be created during settlor’s lifetime by a declaration of trust (in which the settlor declares that he holds certain property in trust) or by a deed of trust (in which the settlor declares that he holds certain property in trust) or by a deed of trust (in which the settlor transfers property to another person as trustee).

· A testamentary trust is created by will.

· Settlor may be both a trustee and a beneficiary.  In order to have a valid trust, the trustee must owe equitable duties to someone other than herself.  If O were both the sole trustee and also the sole beneficiary, the equitable and legal titles would merge, leaving O with absolute legal title.  Most trusts have different beneficiaries at some point in the life of the trust (valid if property will go to A at O’s death because O owes duty to A to take care of the property).

-- Trustee

· May be one or several, individual or corporation, settlor or a third party, may be beneficiary.

· Trustee cannot be the sole beneficiary; must owe equitable duties to someone else.

· If the settlor intends to create a trust but fails to name a trustee or if the trustee dies, a ct will appoint a trustee to carry out the trust.  Rest 3rd §31, 34.

· Held to a fiduciary std of conduct; duty of loyalty, prudence, and a host of subsidiary rules that reinforce the duties of loyalty and prudence.

· Duty of loyalty—must administer the trust solely in the interest of the beneficiaries

· Duty of prudence—held to an objective std of care;

· Subsidiary rules—duty of imparity btwn classes of beneficiaries such as income beneficiaries and remaindermen, duty to keep the trust property separate from trustee’s own property, and the duty to inform and account to the beneficiaries.

· May be denied compensation, subjected to personal liability, and removed as trustee.

· Trust may fail if trustee has no active duties, and beneficiaries acquire legal title.  Rest 3rd §6.
· Trustee must accept duties.  Once he accepts duties, can only be removed from liability with consent of the beneficiaries or by a ct order.  UTC §705 allows for resignation with 30 days notice to all interested parties.

- Rest 3rd §35 Acceptance or Renunciation of Trusteeship

· (1) A designated trustee may accept the trusteeship either by words or by conduct.

· (2) A designated trustee who has not accepted the trusteeship may decline it.

- UTC §701.  Accepting or Declining Trusteeship

· (a) Except as otherwise provided in subsection (c), a person designated as trustee accepts the trusteeship: (1) by substantially complying with a method of acceptance provided in the terms of the trust; or (2) if the terms of the trust do not provide a method or the method provided in the terms is not expressly made exclusive, by accepting delivery of the trust property, exercising powers or performing duties as trustee, or otherwise indicating acceptance of the trusteeship.

· (b) A person designated as trustee who has not yet accepted the trusteeship may reject the trusteeship. A designated trustee who does not accept the trusteeship within a reasonable time after knowing of the designation is deemed to have rejected the trusteeship.

· (c) A person designated as trustee, without accepting the trusteeship, may:  (1) act to preserve the trust property if, within a reasonable time after acting, the person sends a rejection of the trusteeship to the settlor or, if the settlor is dead or lacks capacity, to a qualified beneficiary; and (2) inspect or investigate trust property to determine potential liability under environmental or other law or for any other purpose.

-- Beneficiaries

· Hold equitable interests 

· Have personal claim against trustee for breach of trust

· Personal creditors of the trustee, other than the trust beneficiaries, cannot reach the trust property.

· If the trustee wrongful disposes of the trust property, the beneficiaries can recover the trust property unless it has come into the hands of a bona fide purchaser for value.

· Private trustees almost always create successive beneficiaries.  All property should be disposed of with trusts rather than life estates and future interests.  Trusts with equitable interests are much more flexible and useful than legal interests.

· CPC § 15205: Designation of beneficiary
- (a) A trust, other than a charitable trust, is created only if there is a beneficiary.
- (b) The requirement of subdivision (a) is satisfied if the trust instrument provides for either of the following:
· A beneficiary or class of beneficiaries that is ascertainable with reasonable certainty.
· A grant of a power to the trustee or some other person to select the beneficiaries.
· Classes of beneficiaries (all my relatives, brothers and sisters, etc) is an acceptable designation, as long as reasonably definite…. 

- “To all my friends” is not definite enough; friend has no legal meaning

- BUT powers of appointment can solve this, “to my wife for life, then to the issue as my wife appoints”

Commercial Uses of the Trust

-- Mutual funds

-- Asset securitization trusts (e.g., A bank sells its rights to unsecured loan payments (usually loans to businesses) to T as a trustee of an asset securitization trust.  To pay for those rights, T sells passive equitable ownership shares in the trust to sophisticated investors.  O is able to realize the full value of its portfolio of individual loans notwithstanding its risk on the business loans.)

-- Pension funds

Creation of a Trust

Intent to Create a Trust

-- Settlor MUST manifest an intention (ORAL OK, except real property—SoF requires written declaration) to create a trust relationship AND vest beneficial ownership in a third person.
· No special verbage is required, the sole question is whether the grantor manifested an intent to create a trust relationship.  There is no fixed formula as to when a testamentary disposition should be classified as an outright gift or trust.  Case-to-case basis.  Lux v. Lux (RI 1972).
· CPC § 15206. Statute of frauds
- A trust in relation to real property is not valid unless evidenced by a written instrument signed by the trustee/agent OR settlor/agent.
· CPC § 15201: Intention to create trust: 
- A trust is created only if the settlor properly manifests an intention to create a trust.
· CPC § 15200: Trust may be Created By:

- A declaration (ORAL included) by the owner of property that the owner holds the property as trustee.
- A transfer of property by the owner during the owner's lifetime to another person as trustee.
- A transfer of property by the owner, by will or by other instrument taking effect upon the death of the owner, to another person as trustee (testamentary trust)
- An exercise of a power of appointment to another person as trustee
- An enforceable promise to create a trust.
· CPC § 15203: Trust purpose: 

- A trust may be created for any purpose that is not illegal or against public policy.
· CPC § 15204: Trusts for indefinite or general purposes
- A trust created for an indefinite or general purpose is not invalid for that reason if it can be determined with reasonable certainty that a particular use of the trust property comes within that purpose (CHARITY??)
· CPC §15400 Presumption of Revocability- If a trust is drafted and there is nothing stating whether the trust is revocable or irrevocable, generally it is irrevocable. In CA, the minority, it becomes a revocable one. 

- Majority: Trusts cannot be revoked UNLESS the settler specifies that the trust is revocable

· If it states how to revoke the trust, it can only be revoked by this method
· If it does NOT state how to revoke trust- Any method will suffice, even by will

- Minority: Trusts that are silent on revocability are presumed to be revocable (CPC § 15400)

· Divorce: UPC 2-804: Many states see trusts revoked to revoke devises of property to former spouse, just like wills.
-- Jimenez v. Lee (Oregon 1976)

· Gift was given to the father for the educational benefit of the daughter. 

· Daughter suing her father who happens to be both a lawyer and a judge. Father is attempting to unilaterally terminate the trust by turning it into a custodianship.

· Daughter argues that he is a trustee and thus she is owed an accounting of the property.

· Why does the father want this to be a custodianship?

- As a custodian he can use the money for the general benefit of the minor. But as a trustee he must comply with the specific intent of the trust.

· The court finds that as a trustee, father violated his obligations and he may not unilaterally attempt to terminate the trust. 

· Can you terminate a trust?

- This case tells us that on one’s own, a trustee may not terminate it.

- Sometimes a trust may be terminated by the consent of all the beneficiaries or a court order. 

- Can the beneficiaries get together and end a testamentary trust?

· A lot of courts say yes, unless termination would be in conflict with a material purpose of the settlor setting up a trust.

-- Precatory Language: (T didn’t indicate well enough that he wanted to create a trust, but he expressed a wish, hope, or recommendation that the property devised should be disposed of by the devisee in some particular manner, but this language   clearly indicate whether the testator intends to create a trust or merely a moral obligation unenforceable in ct.)

· Defined: Language expressing a wish that the property devised be disposed of by the devisee in some particular manner- whereby the language does not clearly indicate that the T intends to create a trust- or it could be that it is a moral obligation unenforceable by law. 

· “To A with the wish/hope that A provides for B” does not create a trust, it is not legally binding
- BUT- Do NOT need to use words trust or trustee 
- Could result in a resulting trust if no family takes under intestacy
- Totality of circumstances should be considered.
-- Equitable Charge:  If A devises property to B, but requires B to pay C some money, it is not a trust, and has no fiduciary duty, it is merely an equitable charge.

· An equitable charge creates a security interest in the transferred property (more of a debtor-creditor relationship). 

-- The Hebrew University Association v. Nye (Connecticut 1961)

· Property must be delivered by the settlor to effectuate an inter-vivos transfer.

- Actual Delivery: The property must be out of the settlor’s control (unless declaration of trust made)
- Constructive Delivery: Must be nearly perfect and as complete a delivery as the circumstances permit (pointing out hidden places where money is, delivery of safety deposit box keys)
- Symbolic Delivery:  gives the donee something symbolic of the object; e.g., a written note when manual delivery is impossible
- But the court could have assumed the imperfect delivery meant that the donor wanted to impose a declaration of trust.
-- Rest 3rd §16(2):  If a property owner intends to make an outright gift inter vivos but fails to make the transfer that is required, the gift intention will not be given effect by treating it as a declaration of trust.

Necessity of Trust Property 

-- Must be identifiable and separate and subject to legal ownership by the trustee.

-- Does NOT need to be real property, or even a substantial amount of personal property.

-- Even a penny can be enough to find a trust, just needs to be an interest that can be transferred.  Rest 3rd §40 (2003).  Can also be contingent remainders, leasehold interests, choses in action royalties, life insurance policies—anything that is called property.

· CPC § 15202: Trust property: A trust is created only if there is trust property.
- The property can NOT take the form of future uncertain earnings:

· The actual stock is enough, but future profits is NOT, no certainty

- The property CAN take the form of future certain earnings:

· Expected earnings from existing contract can form trust property

· Chose in action can be property: Right to being suit

- Property can not be an unenforceable gift

-- Unthank v. Rippstein (TX 1964)

· Mr. Craft wrote a lengthy letter to Mrs. Rippstein saying that he “I stood before I made the statement that I would send you $200 cash the first week of each month for the next 5 yrs, also to send you $200 cash for Sept. 1960 and thereafter send that amount in cash the first week of the following months of 1960…I hereby bind my estate.”

· Rippstein argued the letter was a holographic will.  Rippstein then argued that he was creating a remainder trust.  The ct found no intention by Craft to create a will or a trust with fiduciary duties in Rippstein.  Also, the ct declared that there was not sufficient property to create a trust—“Craft did not expressly declare that all of his property , or any specific portion of the assets which he owned at such time, would constitute the corpus or res of a trust for the benefit  of Mrs. Rippstein; and inferences may not be drawn from the language used sufficient for a holding to such effect to rest in implication.

· Lacked testamentary intent so the will could not be probated as a holographic will

· One could argue sufficient testamentary intent by looking at the language he used. “I will here bind my estate” demonstrates testamentary intent. 

· This turns into an interpretation problem. If the letter meant a probate estate then there may have been sufficient intent. If it meant estate in terms of present property then it might be an attempted declaration of trust. Even so, if this is a trust without a specific designation then this will not be sufficient. 

· The court held that there was not enough certainty in intent to bind the estate into trust. This is no more than a gratuitous gift with a promise for making a gift in the future. 

· Reasons why this was not a trust:

- failure to say where the $200/mo. is to come from

- RULE: property must be identifiable in order to have a trust

-- Resulting trusts.  A resulting trust is an equitable reversionary interest that arises by operation of law in 2 situations:  (1) where an express trust fails or makes an incomplete disposition or (2) where one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of the purchaser.  The person who is declared by equity to be the beneficiary of the resulting trust is the one responsible for supply the trust prop (corpus).  He has either directly conveyed the prop to the person held to the be the trustee, or he has supplied the consideration for a transaction through which the other person, the “trustee” acquired title to the prop.  Thus, the person who holds title did not give consideration.  From this fact, equity presumes that he was not intended to have the benefits of ownership and that he should be a trustee for the person who did furnish the consideration or conveyed title to him. 
· 3 types:

- (1) purchase money resulting trusts (B purchases Blackacre with money supplied by A.  Unless B can show that A intended to make a gift to B, B holds title to Blackacre on resulting trust for A, often called a purchase money resulting trust.)
- (2) resulting trusts arising on failure of an express trust

- (3) resulting trusts arising from an incomplete disposition of trust assets (O devises property to X in trust to pay the income to A for life and upon A’s death to distribute the property to A’s descendants.  A dies without descendants.  The remainder to A’s descendants fails.  X holds the remainder on resulting trust for O’s heirs or devises.)
· The transferee is not entitled to the beneficial interest, so the interest is said to result (i.e., it reverts) to the transferor or to the transferor’s estate or other successor(s) in interest.”  Once a resulting trust is found, the trustee must reconvey the property to the beneficial owner upon demand.
-- Brainard v. Commissioner (7th Cir 1937)

· Types of property that are insufficient to establish a trust (as in Craft).

· Husband made oral declaration, before his wife and mother, declaring a trust for any stock trading profits he would make for the benefit of his wife, mother, and 2 kids.  However, he “agreed to assume personally any losses resulting from the venture.”

· He made profit and kept some money himself and declared as income on his 1928 tax return, the remaining profits were divided into 2 equal shares and credited on Brainard’s books to the trusts of the 4 beneficiaries.  The beneficiaries reported the profits credited to their trusts on their respective 1928 income tax returns.

· Majority rule:  The hope of receiving some property in trust that does not yet belong to the settlor is not valid trust property.  That is, once a trust is established, future acquisitions of property or money cannot be put into the trust.
· Rest 3rd of Trusts § 41:  “An expectation or hope of receiving property in the future, or an interest that has not come into existence or has ceased to exist, cannot be held in trust.”  
· Trusts are creatable orally.

· Court was worried about tax fraud.

-- Speelman v. Pascal (NY 1961)

· Gifts

· Issue:  Did the delivery of this paper constitute a valid, complete, present gift to plaintiff by way of assignment of a share in future royalties when and if collected from the exhibition of the musical stage version and film version of “Pygmalion”?  A consideration was, of course, unnecessary.

· Written instrument. 

· Issue: Was there a proper gift i.e. was 5% of the future profits of a musical to be done in the future enough to create a gift?

· A trust of future profits compared to a gift of future profits

- Majority view: a mere statement that you are going to set a trust up of future profits is not enough to establish a valid trust regardless of the inconsistency with gift cases.

- maybe the court just dislikes the idea of someone getting away

-- Under CPC § 1527, an oral trust can only be proven by clear and convincing evidence. There must be other witnesses to you having created the trust other than yourself.

-- Creditor’s Rights to Trust

· Settlor who retains the power to amend, revoke, and spend monies of his trust is subject to reach of creditors after his death.

- Rationale: He effectively owned the property during life and at his death he should pay his debts from this trust (IRS rule)

· When a settler does NOT retain control over his trust, creditors can not reach it after death

-- Remedies for trust assets wrongly distributed

· If the trustee still has the trust property you can get it.

· If property no longer exists, but assets were acquired or replacement property was acquired, then the beneficiaries may trace that property

-- Examples

- (a) O orally declares to A:  “I give you 5% of the profits of a musical play based upon Shaw’s Pygmalion, if I produce it and if there are any profits.”

· no delivery, so gift is invalid.

- (b) O orally declares himself trustee for one yr of all stocks he owns with any profits from stock trading to go to A.

· Valid as a trust because the stock exists.  In addition to the declaration of trust, settlor would have to 

- (c) In a notarized writing O declares himself trustee for the benefit of A of any profits O makes from stock trading during the next calendar yr.

· invalid (Brainard)

- (d) O orally declares himself trustee for the benefit of A of 5% of the profits, if there are any of a musical play that O is writing, based upon Shaw’s Pygmalion.

· Invalid trust, no property exists yet

Necessity of Trust Beneficiaries

-- A private trust must have one or more ascertainable beneficiaries (because there must be a fiduciary duty to someone—someone who can call the trustee to account).  UTC §402a3, Rest 3rd §44. 
-- Exceptions:

· Charitable trust; no ascertainable beneficiaries required

· The beneficiaries may be unborn or unascertained when the trust is created, but must satisfy RAP.

-- Clark v. Campbell (NH)

· Issue:  whether the bequest for the benefit of the testator’s “friends” must fail for the want of certainty of the beneficiaries.

· Rule:  There must be definite beneficiaries or at least beneficiaries who are ascertainable within the RAP.  There must be someone to enforce the trust against the beneficiary.  

-- There is a common law distinction between a trust with indefinite beneficiaries where the beneficiaries are to be chosen by the trustee, and a trust that gives the power of appointment to someone.  There cannot be an executor or trustee with power of appointment, but there can be a beneficiary or other person with the power of appointment.  

· E.g., a valid trust provision would be, “To A for life, to distribute to any of my friends or family upon death.”

-- In re Searight’s Estate (Ohio 1950)

· Settlor set up trust for her dog.

· Issues:

- Can an animal be a beneficiary?  No, because they can’t enforce any equitable rights against a trustee.

- Can it be a charitable trust?  No.

- Can it be an honorary trust?  No.  Cannot satisfy the RAP.

Honorary Trusts

-- Trusts for the benefit of a pet or to maintain one’s gravesites, while honorable, technically fail for want of a beneficiary.  The trust fails, but may be saved as an honorary trust.  May be used for any specific, designated purpose that is not capricious (impulsive).

-- Where the purpose is such that it will be impossible to ascertain beneficiaries and the purpose is specific and honorable, the trust may continue as long as the trustee is willing to honor the terms.

-- The common problem is that they’re subject to the RAP, so most honorary trusts are invalid.  

· The modern trend is a wait and see approach where the honorary trust is allowed to continue for 21 years

-- UPC §2-907, UTC §§408-409 allow you to use the life of the animal as the life in being. 

-- CPC 15212:  A trust providing for the care of an animal is valid.

Necessity of a Written Instrument

-- Intervivos trusts:

· Don’t have to be in writing unless it holds real property

· Common law strictly applies the SoF

· Modern view (Hieble v. Hieble (Conn 1972)) finds that CL constitutes unjust enrichment of the intended trustee

- Imposes a constructive trust ordering the purported trustee to distribute the real property to the intended beneficiaries outright
- Usually where there is an additional equitable basis (e.g. the trustee has procured the transfer as a result of undue influence, or confidential relationship w/ settlor, etc.)

- Rest 2nd §44:  Where the owner of an interest in land transfers it inter vivos to another in trust for the transferor, but no memorandum properly evidencing the intention to create a trust is signed, as required by the SoF, and the transferee holds the interest upon a constructive trust for the transferor, if…the transferee at the time of the transfer was in a confidential relation to the transferor.
-- Testamentary trusts:

· Must be in a writing pursuant to the Wills Act

· Where it fails for want of a writing, question is whether it should be a constructive trust or a resulting trust

- Answer based on whether “secret” or “semi-secret”

· Secret trust:
- Fails b/c the terms aren’t set forth in the will

- On the face, it looks like an outright gift because the will indicates no trust; nothing on the face that indicates the testator intended the devisee to take as trustee

- Admit extrinsic evidence to determine that the devisee was to take as a trustee, in order to prevent unjust enrichment.  Cts also use the extrinsic evidence to impose a constructive trust.
· Semi-secret Trust:
- Fails b/c the terms aren’t set forth in the will; a trust is obviously intended, but the will does not identify the beneficiary (Olliffe v. Wells (Massachusetts 1881)).

- There is something in the express language that indicates, or hints, the fact that the devisee wasn’t intended to take for his own benefit

- Modern trend (minority) is for a constructive trust for semi-secret trust.  Rest 2nd §55.
- If there is no extrinsic evidence to identify the intended beneficiaries

· The gift to the devisee fails

· The courts impose a resulting trust and give the prop back to the settlor/testator

· Prop then falls to the residuary clause, or if the testamentary trust was the residuary clause, to intestacy

Rights of the Beneficiaries to Distributions from the Trust

-- Trusts can be divided into mandatory trusts and discretionary trusts.  

· In a mandatory trust, the trustee must distribute all the income.  

- O transfers property to X in trust to distribute all the income to A.  The trustee has no discretion to choose either the persons who will receive the income or the amt to be distributed.

· In a discretionary trust, the trustee has discretion over payment of either the income or the principle or both.  Discretionary powers of a trustee may be drafted in limitless variety.

· E.g., O transfers property to X in trust to distribute all the income to one or more members of a group consisting of A, B, and C in such amts as the trustee determines.  This is known as a spray trust.  The trustee must distribute all the income currently, but has discretion to determine who gets it and in what amount.

- There are different levels of discretion.

- Support trust:  “such amts are necessary to support my children in the style of living to which they are accustomed”

- Discretionary support trust combines an explicit statement of discretion with a stated support standard:  “such amts as the trustee shall, in his uncontrolled discretion, deem necessary to support my children in the style of living to which they are accustomed”

- The primary mechanism for policing the trustee’s exercise of discretion is the fiduciary obligation

- Marsman v. Nasca (Mass 1991)

· Case examines the beneficiary’s rights to the trust fund in a discretionary support trust.

· The trust at issue contained an ascertainable standard  (“comfortable support and maintenance”) as well as a broad grant of discretion (“sole and uncontrolled”).   The trustee, Farr, drafted the trust instrument.

· “It is my desire that my husband, T. Fred Marsman, be provided with reasonable maintenance, comfort and support after my death. Accordingly, if my said husband is living at the time of my death, I give to my trustees, who shall set the same aside as a separate trust fund, one-third (1/3) of the rest, residue and remainder of my estate. . .; they shall pay the net income therefrom to my said husband at least quarterly during his life; and after having  considered the various available sources of support for him, my trustees shall, if they deem it necessary or desirable from time to time, in their sole and uncontrolled discretion, pay over to him, or use, apply and/or expend for his direct or indirect benefit such amount or amounts of the principal thereof as they shall deem advisable for his comfortable support and maintenance.”

· The trustee had the power under a testamentary trust to pay principal to a beneficiary for his support and maintenance. Aside from one payment, the trustee never made any payments to the beneficiary and, as a result, the beneficiary had to convey his house. The probate court agreed that the trustee should have made distributions to the beneficiary so that he could have kept the house. The court agreed with the probate court's finding but disagreed as to the remedy. The court found that the trustee failed in his duty of inquiry into the needs of the beneficiary. The court determined, however, that the proper remedy was not to set aside the conveyance but to determine the amounts which should have been paid to the beneficiary to enable him to keep the house, and to pay that amount from the trust to the beneficiary's estate. The court also found that the exculpatory clause which had been drafted by the trustee was effective and thus the trustee would not be personally charged. The court affirmed the denial of attorney fees to the executrix as within the discretion of the probate court.

· Even where the only direction to the trustee is that he shall in his discretion pay such portion of the principal as he shall deem advisable, the discretion is not absolute. Prudence and reasonableness, not caprice or careless good nature, much less a desire on the part of the trustee to be relieved from trouble furnish the standard of conduct.

· That there is a duty of inquiry into the needs of the beneficiary follows from the requirement that the trustee's power must be exercised with that soundness of judgment which follows from a due appreciation of trust responsibility.

· Although exculpatory clauses are not looked upon with favor and are strictly construed, such provisions inserted in the trust instrument without any overreaching or abuse by the trustee of any fiduciary or confidential relationship to the settlor are generally held effective except as to breaches of trust committed in bad faith or intentionally or with reckless indifference to the interest of the beneficiary.

· There are six factors which may be considered in determining whether a provision relieving the trustee from liability is ineffective on the ground that it was inserted in the trust instrument as a result of an abuse of a fiduciary relationship at the time of the trust's creation. The six factors are: (1) whether the trustee prior to the creation of the trust had been in a fiduciary relationship to the settlor, as where the trustee had been guardian of the settlor; (2) whether the trust instrument was drawn by the trustee or by a person acting wholly or partially on his behalf; (3) whether the settlor has taken independent advice as to the provisions of the trust instrument; (4) whether the settlor is a person of experience and judgment or is a person who is unfamiliar with business affairs or is not a person of much judgment or understanding; (5) whether the insertion of the provision was due to undue influence or other improper conduct on the part of the trustee; (6) the extent and reasonableness of the provision.

- When a trustee is given discretion, a failure to inquire into the needs and circumstances constitutes an abuse of discretion.

- A troublesome source of litigation is whether a trustee, in exercising a discretionary power to spend income or principal for the beneficiary’s support, may consider the other resources of the beneficiary.  If the issue is not dealt with in the trust instrument, the presumption is that the settlor intended the beneficiary to receive his support from the trust estate regardless of the beneficiary’s other financial resources, but this presumption can be rebutted by the special circumstances of the case.

- Extended discretion—If the trustee has discretion unqualified by adjectives such as sole, absolute, uncontrolled, etc., the cts will not substitute their judgment for that of the trustee so long as the trustee has acted in good faith and from proper motives, as well as within the bounds of a reasonable judgment.

- The Marsman trust included an exculpatory clause (exoneration clause), excusing the trustees (including Farr himself) from liability except for “willful neglect or default.”  The court upheld the clause because there was no evidence that it was inserted as a result of an abuse of confidence reposed by the client in the lawyer.

- However, Uniform Trust Code § 1008b:  “An exculpatory term drafted or caused to be drafted by the trustee is invalid as an abuse of a fiduciary or confidential relationship unless the trustee provides that the exculpatory term is fair under the circumstances and that its existence and contents were adequately communicated to the settlor.”  There is precedent for this UTC approach.  Generally, the line is drawn at bad faith, reckless indifference, and intentional or willful neglect.  An exculpatory clause that purports to immunize the trustee for any such conduct will not be enforced.

· “The requirements of (b) are satisfied if the settlor was represented by independent counsel.”

- A mandatory arbitration clause provides that all disputes between trustee and beneficiary must be resolved by arbitration.  Mandatory arbitration clauses are enforceable unless they authorize bad faith or reckless indifference.  

Rights of the Beneficiary’s Creditors

Discretionary Trusts

-- Rest2nd of Trusts (1959):  A discretionary trust that does not supply an ascertainable support standard (a pure discretionary trust) is not accessible by the beneficiary’s creditors.  Since the beneficiary has no right to payment, neither does the creditor.

· In some states, the creditor may be entitled to an order directing the trustee to pay the creditor before paying the beneficiary.  This is referred to as a cutting-off-income procedure.  A lien attaches at the moment in time before the property is transferred to the beneficiary.

-- As for a discretionary trust that does supply an ascertainable support standard (a support trust—requires the trustee to make payments of income or principle to the beneficiary to provide support), the traditional view is that the beneficiary of a support trust cannot alienate her interest.  

· Suppliers of necessaries may reach the beneficiary’s interest to recover through the beneficiary’s right to support.  

· There is authority which holds that the beneficiary’s kids and spouse may enforce claims for child support and alimony against the beneficiary’s interest in a support trust.

-- Drawing a distinction between a pure discretionary trust and a support trust is difficult.

-- Restatement 3rd of Trusts §60 allows the beneficiary’s creditors to stand in the beneficiary’s shoes and compel a distribution; there is no distinction between discretionary and support trusts).  

-- UTC §504 takes the opposite view.

-- Protective trusts give the client the opportunity to give the beneficiary a mandatory right to regular payments out of the trust fund and the asset protection features of a discretionary trust.  The trustee is directed to pay income to A, but if A’s creditors attach A’s interest, A’s mandatory income interest ceases, whereupon a discretionary trust automatically arises.  The trustee then has discretion to apply the income for A’s benefit, and the creditor’s of A cannot demand any part of it.  Restatement 3rd of Trusts § 58.

Spendthrift Trusts

-- Because jurisprudential tradition abhors restraints on alienation of property, a beneficiary’s interest in a trust is ordinarily freely transferable, both voluntarily by sale and involuntarily to satisfy a judgment against the beneficiary.  

-- A beneficiary of a spendthrift trust cannot voluntarily alienate her interest.  Nor can her creditors reach her interest in the trust.  This is true even if the trust provides for mandatory payments to the beneficiary.

-- A spendthrift trust is created by imposing a disabling restraint upon the beneficiaries and their creditors.  Restatement 3rd of Trusts § 58.  Also under this section, spendthrift provisions are not enforceable if the beneficial interest is retained by the settlor.
-- A spendthrift clause would say that A cannot transfer her life estate, and it may not be reached by A’s creditors.

-- In most jxs, trusts are not spendthrift unless the settlor expressly inserts a spendthrift clause, but spendthrift provisions are routinely included in professionally drafted trusts, if only by rote inclusion of formbook boilerplate.

· In NY, all trusts are spendthrift as to income unless the settlor expressly makes the beneficiary’s interest transferable.

-- Example:  X is wealthy and old.  X’s son is in a lot of debt, so X gives him money.  A’s creditors have no recourse against X’s assets.

-- Example:  Y a successful businessman, died at an early age, survived by his son, B.  B has a lot of debt and no job.  Because Y died intestate, B inherited a large share of Y’s fortune.  However, these funds have either been lost through B’s mismanagement or have been attached by B’s creditors.

-- A spendthrift trust would put Y in the same position as X.

-- The spendthrift trust has been widely criticized as creating a privileged class.  

-- Policy support:  Creditors have only themselves to blame for extending credit to a person whose interest under the trust had been put beyond their reach.

-- Scheffel v. Krueger (NH 2001)

· Scheffel claims Krueger sexually assaulted her minor child and seeks damages in tort (D lost in criminal court and was sentenced to jail time).  The court entered a default judgment and ordered Krueger to pay over $550K in damages.  Plaintiff sought attachment of Krueger’s beneficial interest in the irrevocable spendthrift trust established by his grandmother to which he was a beneficiary.

· The NH law provided that spendthrift provisions are enforceable unless the beneficiary is also the settlor or the assets were fraudulently transferred to the trust.

· Plaintiff lost and was not able to access the trust.  There is no tort creditor exception to the statute allowing spendthrift trusts.

-- Shelley v. Shelley (Oregon 1960)

· T’s will left his residuary estate in trust for his son Grant.  The income was to be paid to Grant for life.  The trustee was to begin distributing corpus to Grant after he reached 30 in amts that the trustee deemed Grant capable of investing properly.  The trustee was also given discretion to distribute corpus to Grant or his kids in case of emergency where unusual and extraordinary expenses were incurred for their support and care.  The trust included a spendthrift clause.

· Grant married twice and divorced twice, leaving 2 kids by each marriage.  He was required to make child support and alimony payments.  Grant disappeared.

· Issue:  Does the spendthrift provision bar the claims of the beneficiary’s children for support and ex-wife for alimony?

· The court held that public policy required that the interest of the beneficiary of a trust should be subject to the claims for support of his children. The court also held that the duty of the husband to support his former wife overrode the restriction called for by the spendthrift provision. The court held that the beneficiary's interest in the income of the trust was subject to the claims of the second wife for alimony and to the claims for the support of the ex-husband's children as provided for under both decrees for divorce. The court also held that the ex-husband's interest in the corpus was not made immune from the claims. However, by the terms of the trust, the disbursement of the corpus was within the discretion of the trustee, and therefore, the ex-husband's right to receive any part of the corpus did not arise until the trustee had exercised his discretion and had decided to invade the corpus.

· Rule:  Particular Classes of Claimants: Although a trust is a spendthrift trust or trust for support, the interest of the beneficiary can be reached in satisfaction of an enforceable claim against the beneficiary, (a) by the wife or child of the beneficiary for support, or by the wife for alimony.  However, the discretionary interest is unreachable unless the trustee abuses her discretion.

-- UTC § 502.  Spendthrift Provision

· (a) A spendthrift provision is valid only if it restrains both voluntary and involuntary transfer of a beneficiary’s interest.

· (b) A term of a trust providing that the interest of a beneficiary is held subject to a “spendthrift trust,” or words of similar import, is sufficient to restrain both voluntary and involuntary transfer of the beneficiary’s interest.

· (c) A beneficiary may not transfer an interest in a trust in violation of a valid spendthrift provision and, except as otherwise provided in this article, a creditor or assignee of the beneficiary may not reach the interest or a distribution by the trustee before its receipt by the beneficiary.

-- UTC § 503.  Exceptions to Spendthrift Provision

· (a) In this section, “child” includes any person for whom an order or judgment for child support has been entered in this or another State.

· (b) Even if a trust contains a spendthrift provision, a beneficiary’s child, spouse, or former spouse who has a judgment or court order against the beneficiary for support or maintenance, or a judgment creditor who has provided services for the protection of a beneficiary’s interest in the trust, may obtain from a court an order attaching present or future distributions to or for the benefit of the beneficiary.

· (c) A spendthrift provision is unenforceable against a claim of this State or the US to the extent a statute of this State or federal law so provides.

-- Child support and alimony

· Judgments for child or spousal support can be enforced against the debtor’s interest in spendthrift trusts in the majority of states.  Shelley v. Shelley, UTC 503b, Restatement 3rd 59a.
· In a minority of states, a spouse or child cannot reach a spendthrift trust to satisfy judgments for support.

· In some states the power to permit cts to order child and spousal support payments from spendthrift or discretionary trusts is provided by statute.

-- Tort creditors

· This area of law is unsettled and varies from state to state.

· UTC 503 does not recognize an exception for tort creditors, and the comment makes clear that this omission was deliberate.

· Restatement §59 also does not recognize an exception for creditors, but comment a2 states that evolving policy might justify recognition of other exceptions… “The nature or a pattern of tortious conduct by a beneficiary may on policy grounds justify a ct’s refusal to allow spendthrift immunity to protect the trust interest and the lifestyle of that beneficiary especially one whose willful or fraudulent conduct or persistently reckless behavior causes serious harm to others.”

-- Furnishing necessary support

· Traditional rule:  no person who has furnished necessary services or support can reach the beneficiary’s interest in a spendthrift trust (e.g., physicians and groceries).  Restatement 3rd § 59b.

· UTC 503 rejects the traditional rule.  “Most of these cases involve claims by governmental entities, which the drafters concluded are better handled by the enactment of special legislation as authorized by subsection (c).”

-- Federal tax lien

· US can reach the beneficiary’s interest to satisfy a tax claim against the beneficiary.  

· Whether a state can reach the interest depends on state statute.  UTC and Restatement say the state can reach the interest.

-- Excess over amt needed for support

· In NY, the beneficiary’s creditors can reach that part of spendthrift trust income in excess of the amt needed for the support and education of the beneficiary.  Several states have copied this statute.

- Station-in-life rule:  creditors can reach only the amt in excess of what is needed to maintain the beneficiary in his station in life.  

- This rule is often worthless to creditors because spendthrift trusts are often created by persons of considerable wealth who have raised their kids in luxury.

-- Percentage levy; spendthrift caps

· A few states allow a creditor to reach a certain percentage (usually 10-30%) of the income of the spendthrift trust beneficiary in a garnishment proceeding ordinarily applicable to wage earners. 

- CPC 15306.5 (2004) allows 25%.

· In addition, a handful of states cap the amt of income or principal that can be shielded by a spendthrift provision.

-- Pension trusts

· The federal Employee Retirement Income Security Act (ERISA) requires that “Each pension plan covered by the act shall provide that benefits provided under the plan may not be assigned or alienated.”  Such benefits may be reached for child support, alimony, or marital property rights.

· Employees’ future retirement security should be protected even at the expense of current creditors.

-- Bankruptcy

· A beneficial interest in a spendthrift trust cannot be reached by creditors in bankruptcy.

· The Bankruptcy Code provides that an interest in trust that is not alienable under local law does not pass to the trustee in bankruptcy.  The Code also excludes from the bankrupt’s estate any interest in a pension trust covered by ERISA, inasmuch as such interests are made nonassignable by ERISA.

Self-Settled Asset Protection Trusts

-- General rule:  You cannot shield your assets from creditors by placing them in a trust for your own benefit.  Creditors have recourse against your entire interest in a self-settled trust, even if the trust is discretionary, spendthrift, or both.  Creditors can reach the max amt that the trustee could pay the settlor or apply for the settlor’s benefit.

-- UTC 505 (2000) and Restatement 3rd §§58(2) & 60, cmt. f (2003).
-- However, some states, offshore and domestic, authorize self-settled trusts that insulate the trust fund from the settlor’s creditors (self-settled asset protection trusts).  They do this to attract trust funds to their state.  The world recognizes the right of an owner of liquid wealth to move it to any nation that offers a better deal.

· Cook Islands— no recourse for creditors against a self-settled spendthrift trust so long as settlor is not a resident

· Alaska—no recourse for creditors against a self-settled discretionary trust so long as the initial transfer was not fraudulent

· Delaware—similar to Alaska; exception for support claims by kids and former spouses and for claims arising from death, personal injury, or property damage that occurred before the trust was settled.

· Nevada, Oklahoma, RI, and Utah have passed statutes authorizing some form of self-settled asset protection trust.  Oklahoma’s statute limits settlors to one such trust, capped at $1 million.

-- FTC v. Affordable Media, LLC (CA 9th Cir)

· This case teaches a lesson on how not to draft a self-settled asset protection trust. 

· Defendants-appellants formed a LLC to serve as the primary telemarketer of media units. The group was unable to sell enough products to return the promised yields to the media-unit investors, but the group was able to take the later investors' investments to pay the promised yields to earlier investors, which was a classic Ponzi scheme. Plaintiff-appellee filed a complaint, charging appellants and others with violations of the Federal Trade Commission Act and the Telemarketing Sales Rule for their participation in a scheme to telemarket fraudulent investments to consumers. A preliminary injunction was entered against appellants, which required appellants to repatriate any assets held for their benefit outside of the United States. Appellants refused to comply with the order and the lower court held them in civil contempt of court. The appellate court affirmed the lower court's decision. The court found that because there was no clear error in the lower court's finding that appellants remained in control of their trust and could repatriate the trust assets, the lower court did not abuse its discretion in holding them in contempt.

· A situs court will not enforce a United States order from a state court compelling the turnover of trust assets to a creditor that was defrauded under United States law, or assets that were placed into a self-settled spendthrift trust.

· Asset protection trusts typically are designed so that a defendant can assert that compliance with a court's order to repatriate the trust assets is impossible. Another common issue is whether the client may someday be in the awkward position of either having to repatriate assets or else be held in contempt of court. A well-drafted asset protection trust would, under such a circumstance, make it impossible for the client to repatriate assets held by the trust. Impossibility of performance is a complete defense to a civil contempt charge.

· In the asset protection trust context, moreover, the burden on the party asserting an impossibility defense will be particularly high because of the likelihood that any attempted compliance with the court's orders will be merely a charade rather than a good faith effort to comply. Foreign trusts are often designed to assist the settlor in avoiding being held in contempt of a domestic court while only feigning compliance with the court's orders.

· A protector can be compelled to exercise control over a trust to repatriate assets if the protector's powers are not drafted solely as the negative powers to veto trustee decisions or if the protector's powers are not subject to the anti-duress provisions of the trust.

-- In Re Lawrence (11th Cir 2002)

· This case teaches a lesson on how not to draft a self-settled asset protection trust.

· 2 months after he created and funded an offshore asset protection trust in Mauritius with $7 million, Lawrence lost a securities law arbitration proceeding, resulting in a $20.4 million judgment against him.  Lawrence then filed for bankruptcy.  The bankruptcy ct ordered Lawrence to turn over to the bankruptcy trustee the assets held in the offshore trust.  Lawrence did not comply and was held in contempt.

· Under the terms of the trust, Lawrence had the authority to appoint trustees, and these trustees would have the discretion to reinstate Lawrence as a beneficiary.  Once restored as a beneficiary, the new trustees could distribute the entire trust fund to Lawrence.  

· The sole purpose of this provision was to aid the settlor to evade contempt while merely feigning compliance with the ct’s order…where the person charged with contempt is responsible for the inability to comply, impossibility is not a defense to the contempt proceedings.

· Therefore, the ct rejected Lawrence’s argument that, because he had no control over the offshore trust fund, compliance with the turnover order was impossible and he should be released.  Lawrence stressed that he had been removed as a beneficiary under a duress provision in the trust that extinguished his interest in the event of bankruptcy.

-- It is a risky situation when the trust protector is given broad powers and is a US person or organization subject to jx of US cts.  A US ct could treat the protector as the debtor/settlor’s agent and order the protector to act, subjecting the protector to contempt proceedings if he refuses to comply with the order.

-- It remains to be seen how often, and in what circumstances, cts will be willing to impose contempt sanctions on settlors who retain fewer powers.

-- It is unclear how long a ct will be wiling to incarcerate an offshore trust settlor for civil contempt since such penalties are designed to coerce the contemnor into compliance with the ct’s order.

-- To the extent that a self-settled asset protection trust gives the settlor additional negotiating leverage, it might be valuable even if its asset protection is imperfect.

-- Under traditional fraudulent conveyance law, a transfer made with the intent to hinder, delay, or defraud creditors is actual fraud.

-- It remains to be seen how domestic cts will react to self-settled asset protection trusts from out of state.

Trusts for the State-Supported

-- An individual must have financial resources under a few thousand dollars to qualify for Medicaid and public support benefits.  Do trusts benefiting the individual count as resources available for the support of the individual?

-- Federal law draws a distinction between self-settled trusts and trusts created by 3rd parties.

· Self-settled trusts:

- For Medicaid purposes, a trust is created by the individual applicant if assets of the individual were used to form all or part of the corpus of the trust and the trust was established by the individual, by the individual’s spouse, or by a person or ct with legal authority to act on behalf of, or on request of, the individual or the individual’s spouse.

- If the trust is revocable by the individual, the corpus and all income of the trust are considered resources available to the individual.

- If irrevocable, any income or corpus that under any circumstances could be paid to or applied for the benefit of the individual are considered resources of the individual.  

- Hence, in a discretionary trust, the Medicaid applicant will be deemed to have resources in the maximum amt that could be distributed to him, assuming full exercise of discretion by the trustee in his favor.

- 2 important exceptions (self-settled trusts that will not be considered a resource in determining Medicaid eligibility):

· A discretionary trust created by the will of one spouse for the benefit of the surviving spouse is not deemed a resource available to the surviving spouse.

· A trust will not be considered a resource if it is established for a disabled individual from the individual’s property, by a parent, grandparent, or guardian of the individual or by a ct, and the trust provides that the state will receive upon the individual’s death all amts remaining in the trust up to the amt equal to the total medical assistance paid by the state.

- If the disabled person establishes a self-settled trust (or someone does it for her), the trust does not count as a resource if there is a provision stating the remaining money in the trust will be paid to the state upon death of the disabled person.

· Trusts established by a third person for the benefit of the Medicaid applicant

- Trust income or principal is considered available both when actually available and when the applicant or recipient has a legal interest in a liquidated sum and has the legal ability to make such sum available for support and maintenance.

- E.g., in mandatory or support trusts where the beneficiary has the legal right to income, such income is a resource.

- If a discretionary supplemental needs trust is created for the beneficiary of the disabled person, and the individual has no legal right to trust income or principal, the trust is not considered a resource unless it was intended to be used for the applicant’s support.  The drafter should be careful not to say that this is a support trust.  The trustee should be someone who is not a remainder beneficiary because there would be a conflict of interest.

-- Reimbursement for state-supported trust beneficiaries

· In most states, persons institutionalized in state hospitals are responsible for the cost of their care.

· In seeking to reach self-settled trusts, cts have permitted states to recover the max amt that could be paid to the settlor (generally the same amt as is deemed an available resource under the Medicaid eligibility rules).  The cts follow the common law rule applicable to creditors of self-settled trusts.

· If a trust is set up by a third party for the institutionalized beneficiary, the common law rules applicable to creditors of beneficiaries of mandatory, support, and discretionary trusts apply.

· Although UTC 503 does not recognize an exception for those who provide the beneficiary with necessary support, the exception under 503c for claims by the state addresses cases in which the state provided necessary support.

· Generally, the state cannot reach discretionary trusts.  However, if a beneficiary of a discretionary trust can, under some conceivable circumstances, obtain a ct order requiring payment to the beneficiary, because the trustee has an obligation to exercise discretion consistent with the purpose of the trust, it is possible that the trust assets may be reached by the state.

· The state cannot reach a supplemental needs trust (where the settlor intended to provide only benefits that he state is unable or unwilling to provide).

Modification and Termination of Trusts

-- If the settlor and all beneficiaries consent, an irrevocable trust may be modified or terminated.

-- If the settlor is dead or does not consent, the question arises whether the beneficiaries can modify or terminate the trust if they all agree.

-- Whose preferences should be paramount—beneficiaries’ or settlor’s?

-- Clafin doctrine:  In the US, most authority holds that a trust cannot be terminated or modified prior to the time fixed for termination, even if all the beneficiaries consent, if termination or modification would be contrary to a material purpose of the settlor.  Clafin v. Clafin.  Rest 2nd of Trusts § 337 (1959).

-- American irrevocable trusts have proven difficult to amend or terminate without the settlor’s consent.

Modification

-- In re Trust of Stuchell (Oregon 1990)

· Irrevocable trust (testamentary trust) set up by the grandfather.  One of the remainder beneficiaries is a retarded adult, John Harrell, who receives Medicaid and Social Security benefits.  The trust did not allow for modification or termination.

· The remainder beneficiaries want to modify the trust so as to continue John’s interest for life as a discretionary supplemental needs trust.  If the trust is not modified, his ability to qualify for public assistance will be severely limited.  The changed circumstances unforeseen by the grandfather should allow for modification.

· Traditionally, modification was applied to administrative terms of the trust rather than dispository terms of the trust.  Administrative matters concerned investments, etc.

· Also, the Ct was concerned that the other remainder beneficiaries are merely trying to benefit themselves.

· The Ct says that modification for changed circumstances cannot be extended to withhold money from the State.  (This is the old traditional and majority view, but some states instead allow equitable modification in changed circumstances.)

-- A recurring fact pattern in modification cases involves a widow who cannot live comfortably on the income from a trust created by her husband and asks the ct to permit invasion of principal for support.  Unless all the remainder beneficiaries consent (which is usually not possible because the remainder may ultimately vest in persons unborn or unascertained), relief is often denied unless the trust is construed to contain a power to invade, express or implied.  Some states have a statute addressing this issue.  NY gives cts discretion to make allowance from principal to provide sufficient support for income beneficiary, if ct is satisfied that such invasion effectuates the intention of the settlor.

-- To solve unforeseen problems that may arise during long-term trusts (turnover in the named beneficiaries, changes in named beneficiaries’ needs/abilities, changes in tax laws and diff types of investment opportunities, inflation and changes in the purchasing power of the dollar), long-term trusts could include the power to modify or terminate the trust to either the life tenant or a remainderman, or an independent third party (sometimes called a trust protector).

-- Cts have been much more liberal in permitting trustees to deviate from administrative directions in the trust, because of change of circumstances, than they have been in permitting modification of distributive provisions.

-- CPC 15409 (2004) authorizes the ct to modify the administrative or dispositive provisions of the trust or terminate the trust if, owing to the circumstances not known to the settlor, the continuation of the trust under its terms would defeat or substantially impair the accomplishment of the purposes of the trust.  

· This and similar statutes confirm the applicability of equitable deviation to administrative terms and extend it to the trust’s dispositive terms.

-- UTC §412.  Modification or Termination because of Unanticipated Circumstances or Inability to Administer Trust Effectively

· (a) The ct may modify the administrative or dispositive terms of a trust or terminate the trust if, because of circumstances not anticipated by the settlor, modification or termination will further the purposes of the trust.  To the extent practicable, the modification must be made in accordance with the settlor’s probable intention [settlor’s intent matters].

· (b) The ct may modify the administrative terms of a trust if continuation of the trust on its existing terms would be impracticable or wasteful or impair the trust’s administration [settlor’s intent does not matter].

· (c) Upon termination of a trust under this section, the trustee shall distribute the trust property in a manner consistent with the purposes of the trust.

-- UTC §413 allows distributive deviation in charitable trusts on the ground of wastefulness.

-- Restatement 3rd §66(2) the trustee has an affirmative duty to petition the ct for a modification when the trust’s administrative terms are rendered unwise by changed circumstances.  However, UTC 412 comments suggest that the duty was purposefully omitted.
-- UTC §105b4 the settlor cannot opt out of the law of modification or termination.

-- Reformation and Modification for Tax Advantages

· Cts in several states have reformed or modified a trust so as to obtain income or estate tax advantages.

· Sometimes cts have corrected a lawyer’s error in drafting the instrument.  This is reformation, an equitable remedy that conforms the instrument to what the settlor actually intended at the time of its execution.  UTC 415, Rest of Property:  Donative Transfers (2003) §12.1.
· In other cases, the cts have modified the trust because of changed circumstances.  This is equitable deviation, a modification to achieve the settlor’s probable intent in light of changed circumstances.  UTC 412, 416 (modification for tax purposes), Rest 3rd of Property:  Donative Transfers (2003) §12.2 (for tax purposes).

-- Trust Protectors

· Having gained prominence as a check on local trustees in offshore trusts, the appointment of a trust protector is becoming more common in domestic trusts as a response to the reality that the donor of a gift cannot foresee all of the problems or opportunities that her family might face after the gift is made.

· Usually authorized by the trust instrument to (1) replace the trustee with another corporate fiduciary, (2) to approve modifications to the trust’s administrative and dispositive provisions including increases to the beneficiary’s lifetime share, and (3) to terminate the trust, and to select a successor trust protector.

· Usually given broad powers to modify the trust for tax purposes

· UTC 808b-d

· Some states establish as a default rule that the protector is not subject to a fiduciary obligation.

Termination

-- Clafin doctrine:  Generally, a trust cannot be terminated if it is a spendthrift trust, if the beneficiary is not to receive the principal until attaining a specified age if it is a discretionary trust, or if it is a trust for support of the beneficiary.

-- There is considerable disagreement as to the circumstances under which termination would be contrary to the purpose of the settlor.  

-- In re Estate of Brown (Vermont 1987)

· Trust was set up to provide for the college education of children of the settlor’s nephew.  Trust was to continue for this purpose until the last child has received his or her education and the trustee, in his discretion, has determined that the purpose has been established.  Then, the income and such part of the principal as may be necessary shall be used by trustee for the care, maintenance, and welfare of the nephew and his wife, so that they may live in the style and manner to which they are accustomed, for and during the remainder of their natural lives.  Upon their demise, the remainder of the trust was to be paid to the then living children in equal shares.

· All kids had been through college, and the trustee established that this purpose had been effectuated.  The remainder beneficiaries and the nephew and his wife wanted to terminate the trust.  The Ct did not allow this because “An active trust may not be terminated, even with the consent of all the beneficiaries, if a material purpose of the settlor remains to be accomplished.”  Restatement 2nd §337.
· Trustee argued that the trust cannot be terminated because it is a support trust and a spendthrift trust, but the ct did not reject termination for this reason.  The trust was neither a support trust nor a spendthrift trust.

· The trust cannot be compelled here because a material purpose of the settlor remains unaccomplished—the trustee must use all of the income and such part of the principal as is necessary to care for the nephew and his wife so that they may live in the style and manner to which they are accustomed during the remainder of their lives.

· If there was a spendthrift clause, the nephew and his wife could have sold or assigned their interest in the trust.

-- The application of the material purpose std to a proposed modification is not necessarily identical to its application to a proposed termination.  Modification cases commonly pit the beneficiary’s desires against those of the settlor.  Termination cases typically raise this tension as well as the desires of the remainder beneficiaries against the settlor.

-- It may be possible to terminate a testamentary trust by a compromise agmt ending a will contest.  Most states approve compromise agmts that deliberately eliminate trusts, even spendthrift trusts.  Restatement 3rd § 65, cmt h (provided that there is a bona fide underlying dispute).  UPC 3-1101.  

· Some cts refuse to approve a will compromise where the compromise destroys a trust that is essential to a material purpose of the settlor.

-- UTC and Restatement 3rd advance several liberations in the law of trust termination:

· Spendthrift trusts are now usually considered a material purpose, even though they are often included through rote duplication of formbook language.

· Change in circumstances—UTC 412a and several states allow for termination in light of circumstances not anticipated by the settlor if termination will further the purposes of the trust.
· Uneconomic trusts; combination and division—UTC 414 provides a mechanism for modifying or terminating small trusts in which the value of the trust property is insufficient to justify the cost of administration.  UTC 417 and Rest 68 authorize the combination or division of trusts if doing so does not adversely affect any beneficiary or the purposes of the trust.
· Unanimity of the beneficiaries—UTC 411e and Rest 65cmt b provide a mechanism for obtaining a modification or termination even without the consent of all beneficiaries, provided that the interests of a beneficiary who does not consent will be adequately protected.  

· Continuing viability of the matl purpose standard—Rest 65 authorizes modification w/o a showing of unanticipated circumstances and w/o settlor’s consent if all the beneficiaries consent and the beneficiaries can show that the rationale for the modification outweighs the settlor’s material purpose.  UTC 411b hews closer to the original Claffin doctrine, allowing such a modification only if it is not inconsistent with a material purpose of the trust.
-- In states that have not abolished it, the RAP indirectly limits the duration of trusts.
Revocable v. Irrevocable Trusts
-- In most states a trust created by written instrument is irrevocable unless there is an express or implied provision that the settlor reserves the power to revoke.  
-- A minority of states, including CA, presume the opposite.  A trust is revocable unless declared to be irrevocable  UTC 602a.
-- Unless the terms of the trust so provide, a revocable trust cannot be revoked by a will.  However, UTC 602c2A and Rest 3rd of Property:  DT §7.2 cmt e reverse this rule when doing so better comports with expectations—in cases where the terms of the trust do not provide a method or the method provided in the term is not expressly made exclusive.
Trustee Removal
-- Removal of the trustee is a remedy for breach of a trust, not a modification of the trust terms.
-- Cts are authorized to remove a trustee who is dishonest or who has engaged in a serious breach of trust, but may not remove a trustee for a breach that is not serious or for a simple disagreement with the beneficiary.  There is a higher burden for a removal of a trustee appointed by the settlor than one appointed by the ct.
-- UTC 706.  Removal of a Trustee (Has not been adopted, relaxes traditional law)
· (a) The settlor, a cotrustee, or a beneficiary may request the ct to remove a trustee, or a trustee may be removed by the ct on its own initiative.
· (b) The ct may remove a trustee if:
- (1) the trustee has committed a serious breach of trust;
- (2) lack of cooperation among cotrustees substantially impairs the administration of the trust;
- (3) because of unfitness, unwillingness, or persistent failure of the trustee to administer the trust effectively, the ct determines that removal of the trustee best serves the interests of the beneficiaries; or
- (4) there has been a substantial change of circumstances or removal is requested by all of the qualified beneficiaries, the ct finds that removal of the trustee best serves the interests of all of the beneficiaries and is not inconsistent with a material purpose of the trust, and a suitable cotrustee or successor trustee is available.
· (c) Pending a final decision on a request to remove a trustee, or in lieu of or in addition to removing a trustee, the ct may order such appropriate relief under §1001b as may be necessary to protect the trust property or the interests of the beneficiaries.
Interpretation and Construction of Wills

Construction of Wills

-- Overview

· Main purpose of this section is to point out errors in wills that could have been avoided by appropriate drafting. 

-- Admission of Extrinsic Evidence

· Majority jurisdictions follow Plain meaning rule- a plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended. 
· IMPORTANT DISTINCTION- This section deals with use of extrinsic evidence AFTER formation (before we talked about extrinsic BEFORE formation to prove it was formed). 
· Some jurisdictions do not apply this rule rigidly, but invoke a presumption that can be overcome with strong evidence of a contrary meaning. Parol evidence may be admissible to resolve ambiguities in a will. 
-- Interpretation

· Latent Ambiguities- A latent ambiguity exists when the language of the will, though clear on its face, is susceptible to more than one meaning when applied to the extrinsic facts. 
- In these cases, parol evidence is admissible. 
· Patent Ambiguities- A patent ambiguity exists when the uncertainty appears on the face of the will. 
- The traditional view is that parol evidence is not admissible to clarify a patent ambiguity.
- The modern trend is to admit parol evidence here as well. 
· CPC §6111.5 Admission of Extrinsic Evidence

- Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine the meaning of a will or portion of a will if the meaning is unclear. 
· (PLAIN MEANING RULE). CA Court will not allow extrinsic evidence to show testamentary intent if there is no evidence of such in the will, BUT will allow evidence to show that there was not testamentary intent in order to determine what the true meaning is.
· CPC § 21102: Limits on use of extrinsic evidence (Intent!)

- The intention of the transferor as expressed in the instrument controls the legal effect (PLAIN MEANING RULE) of the dispositions made in the instrument.
- The rules of construction in this part apply where the intention of the transferor is not indicated by the instrument.
- Nothing in this section limits the use of extrinsic evidence, to the extent otherwise authorized by law, to determine the intention of the transferor.
· No extrinsic evidence to correct drafter’s mistake
- Mahoney v. Grainger Supreme MA 1933 p410
· Upon Sullivan (Ts) death, her only heir at law was her aunt. 
· However, shortly before T’s death, T executed a will, instructing her attorney to leave the residue of her estate to her 25 cousins and “let them share equally”.
· The language of the residue clause read: “I give, devise, and bequeath to my heirs at law living at the time of my decease, absolutely; to be divided among them equally, share and share alike.”
· ISSUE: Are statements regarding T’s understanding of “heirs at law” admissible? 
· NO. 
· There is no doubt as to the meaning of “heirs at law”. A drafter’s mistake does not authorize a court to reform or alter a duly executed and allowed will. 
· Court says- not latent ambiguity, it is patent, so you can’t bring in extrinsic. THIS RULING IS FOLLOWED REGARDING DRAFTERS ERROR, BUT NOT DISTINCTION BETWEEN PATENT AND LATENT.

-- Equivocation (Description meets 2 or more objects)- Admission of evidence to clarify a latent ambiguity first began in cases of equivocation, where a description fits two or more external objects equally well. 

· Rule: When there is equivocation, direct expressions of the testator’s intent are admissible in evidence.

· Personal usage exception to rule that extrinsic not allowed- If the extrinsic evidence shows that the testator always referred to a person in an idiosyncratic manner, the evidence is admissible to show that the testator meant someone other than the person with the legal name of the legatee. 

- CPC § 21122 Ordinary grammatical meaning; technical words
· The words of an instrument are to be given their ordinary and grammatical meaning unless the intention to use them in another sense is clear and their intended meaning can be ascertained. 

· Extrinsic evidence admissible to ascertain circumstances under which will was made

- Estate of Russell Supreme CA 1968 p417

· Decedent, Thelma Russell, died leaving a validly executed holographic will written on a small card that bequeathed everything to Chester Quinn and to Roxy, her dog, except for gold coins and diamonds to her niece, (P) and only heir. 

· Extrinsic evidence was raised at trial to show that Roxy was a dog and the relationship between Quinn and Russell. 

· ISSUE- may extrinsic evidence of the circumstances under which a will is made be considered in ascertaining what the testator meant by the words used in a will? 

· YES. 

· Rule: When the language of will is ambiguous, resort may be to extrinsic hard evidence. A court cannot determine whether the terms of the will are clear and definite in the first place until it considers the circumstances under which it was made. 
· Failure to Comply with Statutory requirements of Intent 

- Flemming v. Morrison Supreme MA 1904 p414

· Francis Butterfield (T) executed a sham will leaving all of his property to Flemming in an effort to get her to sleep with him. The will was drafted by Goodridge, T’s attorney, who also attested the will as a witness. 

· Prior to having two other witnesses attest to T’s signature, T informed Goodridge that the will was a fake and made for a specific purpose. 

· ISSUE- has the proponent of the will proved the necessary animus testandi (intention) to make a will? 

· NO. Decree reversed. 

· Rule: If the (animus testandi) intention to make a will does not exist when a will is signed or acknowledged before each of the necessary three witnesses, the statutory requirements have not been complied with. 

-- Nuts and Bolts re: Construction of Wills
· Misdescription of property or person​- A well established principle is that a mere false description does not make the instrument inoperative. 

- A false description of property or the intended recipient may be stricken (but not corrected)

· Malpractice- When a lawyer has drafted an ambiguous will, should the lawyer be liable in malpractice for any costs and loss from litigation of the will? 

- An attorney is liable to the testamentary beneficiaries if the beneficiaries designated by the testator lose their legacy as a direct result of the attorney’s negligence

- An attorney is not liable for drafting an ambiguous document. 

· Correcting mistakes

- If the alleged mistake involves the reasons that led the testator to make the will and the mistake was not fraudulently induced, no relief is granted. 
- If a provision was omitted mistakenly from the will, or it is not what the testator intended, parol testimony is generally not admissible to show the existence of the mistake and what they had intended. 
- Thus, mistakes of omission generally cannot be corrected, nor can a mistake in describing a beneficiary or item of property.

- But new rulings and ideas show courts leaning towards correcting mistakes. This is primarily done through:
· Striking a mistaken description
· Calling mistaken beliefs insane delusions
· DRR
· If T believes incorrectly that child is dead
· Using extrinsic evidence to resolve scrivener’s error
· Extrinsic evidence of scrivener’s error admissible to ascertain testator’s true intent
- Erickson v. Erickson Supreme CT 1998 p427
· Decedent, RONALD Erickson, executed a will 2 days before he married DOROTHY Erickson (D). 
· The will left everything to D. If she predeceased him, half of Ronald’s estate was to go to HIS children and half to D’s children. 
· Ronald’s attorney innocently misrepresented to Ronald that the will would be valid after the marriage to D, but the will did not contain any language of the sort. (***CT law provides that if a testator marries subsequent to the making of a will and the will makes no provision for such contingency, the marriage operates as a revocation of the will.) 
· Issue- should the trial court have admitted extrinsic evidence regarding the decedent’s intent that his will would not be revoked automatically by his subsequent marriage? 
· YES. 
· Ruling: If a scrivener’s error has misled the testator into executing a will on the belief that it will be valid notwithstanding the testator’s subsequent marriage, extrinsic evidence of that error is admissible to establish the intent of the testator that his will be valid notwithstanding the subsequent marriage. 
· Gifts by Implication

- Doctrine of probable intent (NJ)- if a contingency for which no provision is made in the will occurs, the court studies the family circumstances and the plan of testamentary disposition set forth in the will, then places itself in the position of the testator and decides how the testator probably would have responded. 

- Restatement 3rd of PROPERTY § 12.1 Reforming Donative Documents to Correct Mistakes
· A donative document may be reformed to conform the text to the donor’s intention- if the following are established by clear and convincing evidence:
- That a mistake of fact or law affected specific terms of the document, AND
- What the donor’s intention was
Death of Beneficiary Before Death of Testator
-- Lapse
· Premise- Unless T specifies otherwise, if a devisee does not survive the testator, the devise lapses.
- UPC § 2-601- Under this section, if a devisee does not survive the testator by 120 hours, then he is treated as having predeceased the testator, unless the will contains explicit language dealing with simultaneous deaths. 
· Lapse caused by:

- Death of devisee before T dies
- Devisee commits crime (legally designated as predeceased)
- Devisee disclaims gift (legally designated as predeceased)
-- What happens to devise?
· Alternative disposition

- If T specified an alternate taker, then that provision takes effect
· Common Law- apply only if the will does not provide what happens when a beneficiary predeceases the testator
- Void devise- where a devisee is dead at the time the will is executed, the devise is void

- Specific or general devise- if it lapses, it falls into residue
· Specific gift- gift of a particular thing that can be identified
· General devise- gift that is insufficiently described
- Residuary devise 
· No-residue of a residue rule- (NOT FOLLOWED by modern statutes, ONLY COMMON LAW)- If a share of the residue lapses, the lapsed residuary share passes by intestacy to the testator’s heirs rather than the remaining residuary devisees. 

- Class gift- if devise is to a class of persons and one member of the class predeceases the testator, the surviving members of the class divide the gift. 
· In order to be a class, the group # must be able to fluctuate
· A “class” label is not necessary for a class gift. 
· IS: To my children- members identified only by label
· IS NOT: To my 3 children- members identified by number or name
· BUT: Can disregard rules and call it a class if it carries out the testator’s intent. Beneficiaries described by their individual names, but forming a natural class, may be deemed a class gift.
· Anti-Lapse Statutes

- If enacted, supercede common law, but do not apply if the testator indicates that it not. 
- Substitute other beneficiaries (usually issue) for the dead beneficiary if certain requirements are met. 
- Rationale: Provide a distribution that T would have preferred over the property passing under the residuary clause or via intestacy. 
- Analysis:

· An anti-lapse statute applies to a lapsed devise only if the devisee bears a particular relationship to the testator specified in the statute. 

- There appears to be no empirical rationale to support the limiting anti-lapse statutes to close relatives even though the majority of legislatures do so.
- Experience has shown this makes statutes too narrowly drawn and that courts have sometimes found a substitute gift to issue in the words of the will or stretched the concept of a class gift so as to apply, in circumstances where they desire to protect the testator’s intent. 
- [Statute indicates necessary relationship, if satisfied, then go to next step. If not, then it goes to residue, then intestacy- or look at common law]
· Who are the substitute takers? [Usually issue or estate]
- CPC § 21109 Transferees; failure to survive
· A transferee who fails to survive the transferor of an at-death transfer or until any future time required does not take under the instrument.

· If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
- PRESUMED TO NOT HAVE SURVIVED
- UPC § 2-605 Anti-Lapse; Deceased Devisee; Class Gifts
· If a devisee who is a grandparent or a lineal descendant of the testator is dead at the time of execution of the will, the issue of the deceased devisee who survive the testator by 120 hours take

· And if all issue are of same degree in relation to devisee- will take equally

· If not equal degree, the remotest will take by representation.
- ALMOST ALL STATES apply their anti-lapse statutes to class gifts. 
- UPC § 2-603(b)(3) revised UPC 2-605 (above)
· The revisers reversed the majority rule and provided that words of survivorship, such as in a devise to an individual ‘if he survives me’ or in a devise ‘to my surviving children’ are not, in absence of additional evidence, a sufficient indication of an intent contrary to the application of this section (the anti-lapse statute section). 
- This provision of §2-603 has come under sharp criticism. 
- The UPC 1969 §2-605 is still used in most states as a result.
- CPC § 21111 / UPC § 2-604 Failed Transfers
- Except as provided in subdivision (b) and subject to Section 21110, if a transfer fails for any reason, the property is transferred as follows:
· If the transferring instrument provides for an alternative disposition in the event the transfer fails, the property is transferred according to the terms of the instrument.

· If the transferring instrument does not provide for an alternative disposition but does provide for the transfer of a residue, the property becomes a part of the residue transferred under the instrument.
· If the transferring instrument does not provide for an alternative disposition and does not provide for the transfer of a residue, or if the transfer is itself a residuary gift, the property is transferred to the decedent's estate.
- CPC 21111(b) Subject to Section 21110, if a residuary gift or a future interest is transferred to two or more persons and the share of a transferee fails for any reason, and no alternative disposition is provided, the share passes to the other transferees in proportion to their other interest in the residuary gift or the future interest.


· THIS OVERRULES NO-RESIDUE OF RESIDUE- says that the void gift goes to the other residuary transferees in proportion to their interest in their state.

- CPC § 21110. Transferee's death; taking by representation; contrary intent in instrument
- Subject to subdivision (b), if a transferee "fails to survive", the issue of the deceased transferee take in the transferee's place 

- The issue of a deceased transferee do not take in the transferee's place if the instrument expresses a contrary intention or a substitute disposition. 

· A requirement that the initial transferee survive the transferor or survive for a specified period of time after the death of the transferor constitutes a contrary intention.

· A requirement that the initial transferee survive until a future time that is related to the probate of the transferor's will or administration of the estate of the transferor constitutes a contrary intention.

- As used in this section, “transferee” means a person who is kindred of the transferor or kindred of a surviving, deceased, or former spouse of the transferor.

· 21110 (c)= 21110 does not include the spouse of the T, it is kindred of the T or kindred of the spouse, but not the spouse. WATCH FOR DEVISE TO SPOUSE- THIS ONE DOESN’T APPLY! (Goes to estate)

- To know what kindred means, have to go to CPC 21115
· Kindred- Includes all those related by blood, or adoption, or as foster children, to the testator, or OF the testator’s wife- but not the spouse himself or herself. 

· Ex: Brother-in-law gets if T dies, T’s kids get. 

· Ex: A says “to the children of B”. B is dead at A’s death:

· B

· ---------------------

· |
|
 |

· x 
y
z

· |

· C
· Common law- x and y take

· CPC 21115- x, y and C take

· Non-probate transfers?
- If a beneficiary does not survive, an anti-lapse statute may be applicable. Should the survival requirement and the anti-lapse statute be applied to nonprobate transfers?

· Payable-on-death designations? Beneficiaries of P.O.D. are required to survive.

· Revocable trusts? Remainders are created, and typically- no requirement of survivorship is implied, but some states require it. 

· Joint tenancies? The anti-lapse statutes do not operate to save a decedent’s interest in property held in joint tenancy. Under common law, it vanishes. 

· Rule of Construction- “And” must be read as “or” to effectuate testator’s intent

- Jackson v. Schultz DE 1959 p446

· The will bequeathed all property to Bessie Bullock and “whatever nature and kind to her and her heirs and assigns forever.”
· Issue: Will the words “and” or “or” be substituted for each other in arriving at a proper construction of a will for the purpose of carrying out an obvious testamentary purpose of the testator?

· YES. 

· Reference to “heirs” or the like has been deemed to designate those who will take by way of substitution in the event that the primary devisee predeceased the testator and a lapse is thereby avoided. 

- NOTE

· Hofing v. Willis 1964, court held that while there is some support for the proposition that the phrase ‘and to their heirs’ could be considered as words of purchase by reading the word “and” as “or”, the presence of the words “and assigns” makes such a construction unacceptable. 

-- Changes In Property After Execution of Will: Specific and General Devises Compared
· Ademption by extinction- Failure of a specific gift, it is adeemed (TAKEN AWAY) because it is no longer in T’s estate after her death. 

- Ademption only applies to specific devises, not general or demonstrative devises. 

· If there is specific devise, which is disposition of a specific item of the T’s property, it is adeemed. 

· If there is general devise, “A legacy to G of $10,000”, and there isn’t $10,000 in T’s estate, other assets can be sold. 

· If there is demonstrative devise, which is hybrid of a general devise payable by a specific source, “Proceeds of my GM stock of $10,000”. If there aren’t these funds, other assets must be sold. 

- Wasserman v. Cohen MA 1993 p459

· Frieda Drapkin created an inter vivos trust and retained the right to add property by inter vivos transfer and will, and right to amend and withdraw property from the trust. 

· A trust provision ordered David Cohen (D), trustee, to convey a building to Elaine Wasserman (P). However, Drapkin sold the building prior to her death. 

· Issue: Does the doctrine of Ademption by extinction apply to the specific gift of real estate contained in a revocable trust? 

· YES. 

· Rule: When a testator disposes during her lifetime of the subject of a specific legacy in her will, that devise is held to be adeemed. 

· Identity Theory (MAJORITY) Objective- It is irrelevant whether T intended to adeem the gift. If property isn’t found at T’s death, the gift is adeemed. 

- Test: Can we find this piece of property in the estate? If NO, then adeemed. 

- Courts have developed escape routes, however, to avoid ademption:

· Classify the devise as general or demonstrative rather than specific

· Classify the inter vivos disposition as a change in form, not substance. 

- Corporate merger which changes nature of shares, not substance. 

· Construe the meaning of the will as of time of death rather than time of execution

· Create exceptions- like when the T is not the one who gets rid of property, but a conservator

- HYPO: T bequeaths “my bank account in First National Bank” to A. After executing her will, T closes the account at First National and purchases certificates of deposit to obtain a higher rate of interest. At T’s death, is A entitled to the certificate of deposit? 

· Courts have ruled no, and adeemed. 

· Stock Splits- Suppose that T executes a will devising 100 shares of stock of Tigertail Corporation to A. Subsequently, Tigertail splits its stock three-for-one. A T’s death, T owns 300 shares of Tigertail. Does A take 100 or 300? 

- if specific – beneficiary gets 300 shares

- if general – beneficiary gets 100 shares

· BUT- This is the old rule. The new/modern rule acknowledges that the gift relates to percentages of ownership and stock splits should not change the amount of the gift because the split did not alter the percentage of stock owned of the company only the number of shares that are required to maintain the same percentage. 

· Intent Theory (MINORITY) Subjective- 

- Test: Did T intend to adeem the gift? 

· If YES, then it’s adeemed. 

· If NO, the devisee is entitled to replacement property, but if no replacement property, then equal value. 

- UPC § 2-606 Can replace with something similar in function. Focuses on intent of T. Gives exceptions of when Ademption doesn’t apply. 

- UPC 2-606: Nonademption of Specific Devises; Unpaid Proceeds of Sale
· A specific devisee has a right to specifically devised property in the testator's estate at the testator's death AND to:

- Any balance of the purchase price, 

- Any amount of a condemnation award for the taking of the property unpaid at death;

- Any proceeds unpaid at death on fire or casualty insurance on or other recovery for injury to the property;

- Any property owned by the testator at death and acquired as a result of foreclosure, or obtained in lieu of foreclosure, 

- Any real property or tangible personal property acquired as a replacement for specifically devised real property or tangible personal property; and

- If not covered by paragraphs (1) through (5), a pecuniary devise equal to the value as of its date of disposition of other specifically devised property disposed of during the testator's life.

· If specifically devised property is sold or mortgaged by a conservator or by an agent acting within the authority of a durable power of attorney for an incapacitated principal, or a condemnation award, insurance proceeds, or recovery for injury to the property is paid to a conservator or to an agent acting within the authority of a durable power of attorney for an incapacitated principal, the specific devisee has the right to a general pecuniary devise equal to the net sale price, the amount of the unpaid loan, the condemnation award, the insurance proceeds, or the recovery.

· The right of a specific devisee under subsection (b) is reduced by any right the devisee has under subsection (a).

- Replacement property rules:

· If item not in estate, devisee entitled to replacement property (similar in use)

· If NO replacement property, then entitled to value of property as of the time it was sold
· CA- If there is replacement property, then there is presumption against ademption.
· CA- If NO replacement property, then need to overcome presumption for ademption (you assume T adeemed unless shown otherwise). 

· Problems p466- 

- Under UPC § 2-606(a)(5), dealing with replacement property, if T executes a will bequeathing “My Ford car” to A and later sells it and buys a Rolls Royce, is A entitled to the Rolls? 

· It is arguable that the devisee should get the car because it is a replacement for the Ford even though the values are substantially different. 

· If the decedent bought two cars, Rolls and Honda? It becomes more difficult to argue. 

- If T devises Blackacre to A and sells it and buys Whiteacre with the proceeds, is A entitled to Whiteacre? 

· Yes, because this is a replacement. 

- Aunt Fanny has a collection of snuff bottles, some of which may be worth a lot of money, all of which are rare. Aunt Fanny bought hers in the 1950s through the 1970s, one at a time. She kept no records and they were not insured. She bequeaths some of them to Wendy. At her death, they are not found in her house. No one knows how many there were. What are Wendy’s rights under common law? UPC? CPC?

· Identity rule (Massachusetts) clearly tells us that this is a specific devise that is no longer there and thus is adeemed.

· UPC intent rule however gives a presumption that the devisee is intended to receive the value of the bottles. 

- If a devise is against a testator’s intent then it should be adeemed. 

- If there is intent to give it away, and the property is lost or stolen then the devisee should get the property. 

· Ademption by Satisfaction
- The failure of a testamentary gift because the T has already transferred the property. 

- Applies when T makes a transfer to a devisee after executing the will. 

- If T is parent of beneficiary and after execution of will transfers to the beneficiary property of a similar nature to that given in will, there is a presumption that the gift is in satisfaction of the gift made by will. 

- Must prove that inter vivos gift is in fact satisfaction, so must prove

· Intent via writing, OR

· Intent via express directions in will providing for deduction in amount already given inter vivos

- General gifts are when this comes into question

- Specific gifts are not a concern, because they are gone by ‘ademption by extinction’. 

- CPC 21115- Advancements? Raises presumption that lifetime advancements are not in satisfaction of will.  

· Abatement (Reduction in gifts…)

- The process of reducing testamentary gifts in cases where the estate assets are not sufficient to pay all claims against the estate and satisfy all bequests. 

- At common law, all gifts of personal property abate before dispositions of real property. 

- Today, in most states, the distinction between real and personal property has been abolished- statutes provide a general order in which types of gifts are abated (reduced). 

- CPC says how abatement happens depends on the nature of gift. Follows the same line as below: 

- If T doesn’t provide an order, the general order is:

· Intestate devises is reduced

· Residuary devises are reduced

· General devises are reduced

· Specific devises are reduced

· Exoneration of Liens
- Jurisdictions that follow this doctrine presume that specific dispositions of property subject to mortgages or other encumbrances are to be paid out of the testator’s residuary estate, absent language to the contrary. 

- In CA, devisee takes subject to mortgage. 
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