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I. TRANSFER OF PROPERTY
a. POWER TO TRANSFER PROPERTY AT DEATH
i. Right to Transfer Property at Death

1. Government cannot completely abrogate the power to pass property at death
a. Holdel v. Irving (1987): the “escheat” provision of the Indian Land Consolidation Act of 1983 constituted an unconstitutional “taking” of decedent’s property w/o just compensation 

i. b/c statute was overly broad, it virtually abrogated right to transfer at death
2. A will can devise only property owned by the testator at time of death 
a. Shaw Family Archives v. CMG Worldwide (2007): publicity rights created after Marilyn Monroe’s death were not devised as part of her will. Her estate cannot devise the newly created right in her will

i. After Court decision, CA amended statute to provide that publicity rights are devisable at death, even by general residuary clauses in wills made before 1984
ii. Public Policy 
1. PRO: Person should have the right to transfer property at death 

a. Such a policy is consistent w/ a system of private property 

b. Encourages & rewards a life of hard work 

c. Consistent w/ & promotes family ties 

d. Encourages individuals to accumulate wealth for old age & to give to family 

e. Encourages family members to love, serve, protect their elders 

f. Investments in health/ education/ culture & connections account for disparity in opportunities & wealth than inherited wealth 

2. CON: Person should not have right to transfer property at death 

a. Such a policy perpetuates economic disparity & discrimination & constitutes an unearned windfall to those who happen to have wealthy relatives 

i. Such unearned wealth creates powers & privileges that are undeserved & denies equal opportunity to all children 

b. “DEAD HAND” CONTROL
i. Dead hand control ( decedent conditions a gift to a beneficiary upon a beneficiary behaving in a certain way 
1. By qualifying the testamentary gift, the decedent is attempting to exercise control over the beneficiary even after the transferor’s death 

2. Donor’s intention determines the meaning of donative document 

ii. Public Policy:
1. Arguments in support of “dead hand” control:

a. Because an inter vivos gift can be conditioned on donee acting a certain way, decedent should have right to condition testamentary gift 
b. Given that decedent can completely disinherit a beneficiary, decedent should be able to condition/ restrict intended beneficiary’s inheritance 

2. Arguments against:

a. Some conditions are so contrary to fundamental rights or public policy that they should be considered invalid conditions 

b. Circumstances change, & where donor is deceased, he cannot take such circumstances into consideration in structuring gifts 

iii. Restraints on marriage are generally considered invalid, EXCEPT partial restraints that impose only general, reasonable restrictions
1. Shapira v. Union National Bank (1974): father’s bequest required son to be married w/in 7 years to “a Jewish girl whose both parents were Jewish.” Court said the partial restraint on marriage is reasonable & not against public policy. 

iv. Invalid conditions:
1. Absolute restraints on marriage; religion requirement; encouraging separation and/ or divorce; promoting family strife; property destruction directive 

c. THE PROBATE PROCESS
i. Purpose of estate planning:

1. Ensure decedent’s intent w/ respect to who gets what & when is honored 

2. Avoid/ minimize state/ federal estate taxes 

3. Avoid probate (it can be costly & tie up property for years) 
ii. Probate v. Nonprobate property 

1. Probate: property that passes through probate under the decedent’s will or by intestacy 

a. Properly executed will

b. If no will (or if will doesn’t dispose of all property), then passes via intestacy to heirs

c. No one is under an affirmative duty to offer a will for probate unless requested to do so by an interested person (UPC §2-516)

i. Interested party = someone whose interest may be lost for failure to probate the will (so creditors are not interested parties, b/c T’s estate liable to creditors whether or not will is probated)

2. Nonprobate: property that passes outside of probate under an instrument other than a will

a. Joint tenancy ( dead joint tenant’s shares extinguished, others’ shares recalculated 

b. Life insurance ( insurance proceeds distributed directly to beneficiaries 

c. Legal life estates & remainders ( original grantor determines possession 

d. Inter vivos trusts ( artificial legal entity that holds & manages the property placed in the trust

iii. The Probate Process
1. Probate is the default 

2. Probate performs 3 functions:

a. Evidence of transfer of title to the new owners 

b. Protects creditors by providing a procedure for payment of debts 

c. Distributes the decedent’s property to those intended after the decedent’s creditors are paid 
d. Ensures decedent’s property properly distributed to those entitled to receive it 

3. Opening probate ( present decedent’s death certificate to court; court appoints executor/ administrator 
a. Probate court in county that decedent was domiciled at death has jurisdiction 

4. Will contests ( a party wanting to file claim challenging validity of will 

5. Probate administration ( once court issues its letters, the personal rep can begin 

d. WEALTH TRANSFER TAXATION

i. Gift tax: where tax is imposed where a donor makes a taxable inter vivos gift 

1. Tax is imposed on donor, but if donor unable to pay tax, the donee is liable for the tax

2. Donor can give up to $13k in gifts w/o being taxed 

ii. Estate tax: tax imposed on decedent’s taxable estate at time of death 
1. Taxable estate = decedent’s gross estate less deductions 

e. PROFESSIONAL RESPONSIBILITY 
i. Duties to Intended Beneficiaries 

1. Attorney-client relationship is construed broadly, so intended beneficiaries have standing to sue testator’s attorney for malpractice (majority & modern approach)
a. Simpson v. Calivas (1994): attorney erred in drafting will & decedent’s son sues. Reasonably foreseeable harm to intended beneficiaries justified extending the duty of care to include intended beneficiaries  

b. POLICY: does not bar valid claims from intended beneficiaries where attorney erred

c. CON: drives up malpractice insurance premiums for attorneys making cost of obtaining services more expensive for clients 

d. Under Common Law ( no duty to 3rd parties 

i. Policy: protects attorneys from baseless/ fraudulent claims from frustrated individuals who thought they were going to receive from decedent 

ii. Conflicts of Interest 

1. Attorney has duty to disclose what otherwise would be considered T’s confidential information to another party, if there is attorney-client relationship w/ that party 

a. A v. B (1999): firm represented H & W for estate planning purposes. H had illegitimate child w/ X, and X came into firm seeking services. Firm had ethical duty to disclose to W the existence of illegitimate child b/c H was committing fraud on W, and using firm’s services to further the fraud (MR 1.6(c)). 
II. INTESTACY 
a. BASIC SCHEME
i. Governing law: 

1. The law of decedent’s domicile at his death provides law governing the intestate passing of his personal property 

2. The law of the situs of real property provides the law governing the intestate passing of that real property at the death of the owner 

ii. Intestacy ( the distribution of an intestate decedent’s probate property (default rules)

1. Heir = intestate taker that survives the decedent 

a. A person who is alive has no heirs—only heirs apparent
iii. Distribution Scheme:

1. Surviving spouse takes… 

a. 100% if no surviving issue/parents/ issue of parents 

b. 50% if 1 child/ issue of 1 deceased child OR no child but parents/ issue of parents 

c. 33% if > 1 child (alive or deceased w/ issue) 

2. Any property passing to surviving spouse passes as follows: (1) Surviving spouse, (2) Issue, (3) Parents, (4) Issue of parents, (5) Grandparents, (6) Issue of grandparents, (7) Next-of-kin, (8) Escheats to the statute 

3. Community Property 

a. Upon 1st spouse’s death, community property is immediately divided: 50% to surviving spouse, 50% to deceased spouse. Deceased’s 50% goes into probate. 
i. Deceased spouse may devise his 50% as he wishes 

ii. If deceased dies intestate, typically his 50% goes to surviving spouse, & his separate property is distributed pursuant to intestate distribution scheme
4. Surviving spouse is better off w/ UPC than under any other distribution scheme:

	UPC §§2-102 to 2-105:

	Who takes?
	How Much?

	1. Surviving Spouse
	100% if no issue or parents; OR

100% if all decedent’s issue are also issue of surviving spouse & surviving spouse has no other issue; OR 

$200K + 75% of rest if no issue but surviving parent; OR 

$150K + 50% of rest if all issue are also issue of surviving spouse & surviving spouse has other issue; 

$100K + 50% of rest if 1 or more issue not issue of surviving spouse 

	Any property not passing to surviving spouse passes as follows: 

	2. Issue 
	Equally 

	3. Parents 
	Equally, or all to the survivor 

	4. Issue of Parents 
	Equally 

	5. Grandparents 
	50% to paternal grandparents or survivor; otherwise to their issue equally 

50% to maternal grandparents or survivor; otherwise to their issue equally

If not surviving grandparents or issue on 1 side, all to the other side 

	6. Escheat to state 
	100% 


	CPC §6401 ( Surviving spouse gets:

	Community Property 
	Separate Property 

	50% of community property 
	100% of separate property if no surviving issue, parent, sibling, or issue of sibling 

50% if 1 issue or no issue but parents or siblings

33% if > 1 child (or their issue) 


iv. Who Qualifies as a Surviving Spouse? 
1. Spouse = someone you have gone through a valid marriage ceremony with 

a. Putative spouse ( believes in good faith that she was married to decedent (qualifies as a spouse)

b. Common law marriage ( if cohabitants meet common law marriage requirements, they have inheritance rights of a married couple (no common law marriage in CA)
2. States that recognize same-sex marriage 

a. Connecticut, Iowa, Massachusetts, New Hampshire, Vermont & Washington DC

b. Policies underpinning spousal intestate share also apply to domestic partnerships

i. i.e. probable intent of decedent & protecting those whom he treated as family

c. CA ( if married after Prop 8 took effect, recognized as domestic partnership

3. Spouses that are legally separates still qualify as spouses for purposes of intestate distribution (even if they filed for divorce—legally married until final judgment) 

v. Simultaneous Death 
1. Uniform Simultaneous Death Act (USDA): where there is no sufficient evidence as to who survived whom, the party claiming a right to take is to be treated as having predeceased the decedent 

a. Thus, neither inherits from the other

b. Criticism: encourages litigation b/c of this “winner takes all” approach 

2. Janus v. Tarasewicz (1985): H dies in ambulance; W dies 48 hours later in hospital. H’s life insurance policy names W beneficiary, and H’s mother contingent beneficiary if W does not survive H. Enough evidence to support finding that W survived H. 

3. Survival requirement:

a. Did claimant actually survive decedent? (fact-based)

b. Did claimant legally survive decedent? (statutory survival requirement)

4. UPC requires survival by at least 120 hours (5 days) 

5. Modern trend ( death occurs when there is irreversible cessation of total brain activity 
6. If survival requirement is not met, claimant is treated as if he predeceased the decedent

b. TRANSFERS TO DESCENDANTS
i. Shares of Descendants 

1. If decedent’s issue is predeceased, issue’s children take in their place 

2. If issue takes, his children do not 

3. Absent adoption, only blood relatives qualify as heirs 

a. e.g. if child predeceases decedent, her husband (decedent’s son-in-law) cannot take

4. Per stripes ( first division of decedent’s property is always made at the 1st generation of descendants (whether or not there are any live takers). Dropping shares drop by bloodline.  
5. Per capita w/ representation ( first division of decedent’s property at 1st generation where there is a live taker. Dropping shares drop by bloodline.  

6. Per capita at each generation ( first division of decedent’s property at 1st generation where there is a live taker. The dropping shares are combined & distributed equally among the eligible takers at the next generation. 
7. Negative disinheritance:
a. Common law ( disinherit only be executing a valid will, leaving nothing to pass through intestacy (depriving heir of any chance of taking)

b. UPC (modern trend) ( disinherit by executing valid will & expressing such an intent (even if some of the property will be passing through intestacy) 

ii. Remote Collaterals 


1. Collateral relatives = the decedent’s parents & their other issue are 1st-line collaterals, grandparents & their other issue are 2nd-line collaterals, great-grandparents & their other issue are 3rd-line collaterals, & so on 

2. Half-bloods = relatives that share only 1 common parent 

a. Common law ( only whole-blooded relatives are entitled to inherit 
b. UPC (modern trend majority) ( treats half-bloods the same as whole-bloods 

c. Modern trend minority ( whole-blooded relative takes more than half-blood 

iii. Who qualifies as a descendant/ issue?
1. To qualify as a descendant/ issue, a party must establish a parent-child relationship

2. Establishing a parent-child relationship:

a. Biological test ( mother gives birth to child, man who contributes sperm is father

b. Parents married ( child is born & parents married (common law & modern trend) 

i. Wife presumed to be mother& husband presumed to be father 

c. Inheritance rights are in both directions ( child can inherit from parent if he dies intestate, & parent can inherit from child if he dies intestate 

i. UPC: parent needs to openly treat child as his own & not refuse to support child before parent can inherit from child 

3. Adoption: adoptive parents step into shoes of natural parents, & parent-child relationship is established b/w adoptive child & adopting parents 
a. Severs relationship b/c natural parents & child—natural parents can no longer inherit from child & child can no longer inherit from child

b. Adoption by stepparent—

i. Adoption does not affect parent-child relationship (& inheritance rights) b/w adopted child & natural parent who is married to the stepparent

ii. Adoption establishes parent-child relationship b/w adopting stepparent & child

iii. Child can still inherit from natural parent (not married to stepparent)

iv. Hall v. Vallandingham (1988): court did not apply stepparent rule, & did not allow children to inherit from natural father’s brother, saying relationship is completely severed. 

1. Court: adopted children should be no better off than non-adoptive children. 
2. Under modern approach, children would be able to inherit from uncle 

v. CPC §6451: child would still be able to inherit from both natural parents 

c. If child is adopted by relatives of their parents OR when he’s adopted after both parents’ death, he still has right to inherit from both natural parents
d. Adopted adults are treated the same as adopted minors 

e. Adopted children can inherit from and through adoptive parents (modern trend) 

i. Minary v. Citizens Fidelity Bank (1967): T’s child adopted his own wife. Child died, then T died. Adopted wife could not inherit through child b/c it was subterfuge attempting to thwart T’s intent (does not follow general rule) 

4. Equitable adoption: natural parents transfer custody to a couple/ person who promises to adopt the child, but never legally does 
a. Child is then considered a child of the adoptive parents 

b. All traditional requirements have to be met, except paperwork 

c. Equitable adoption should apply any time the child is led to believe that he was adopted (promotes equity) 

i. O’Neal v. Wilkes (1994): applied doctrine in technical matter, denying the claim

5. Child born out of wedlock:

a. Common law: Illegitimate— child of no one, could not inherit from mother or father

b. UPC (modern trend): automatically has a parent-child relationship w/ mother; inheritance from & through father requires proof of paternity 

i. Presumption that father is man that: (1) is married to the mother at time of birth, (2) attempts to marry mother at birth, (3) attempts to marry or does marry after birth, (4) attempts to be the father of the child (e.g. I want to be the father, cares for child as his own)
6. Nontraditional parent-child relationship—reproductive technology 

a. Posthumously born child ( child conceived while father alive, but born after he dies

i. As long as W gives birth w/in 280 days of H’s death, there’s a rebuttable presumption that child is natural child of H 

ii. If born after 280 days of H’s death, burden on child to prove relationship 

iii. If natural parent wants posthumously born child to be treated as his child, he can provide for such in his will 
b. CPC §6407

c. CPC §6452

d. Sperm Banks ( child can inherit from natural parent if he demonstrates (1) genetic relationship b/w child & decedent, & (2) decedent consented to posthumous conception & to support any resulting child 

iv. Gifts to Children 

1. Advancements 

a. Advancement = inter vivos gift a decedent made to an heir 

i. Issue whether it should count against heir’s share of decedent’s probate estate 

b. Common law ( if parent makes inter vivos gift to child, rebuttable presumption that it counts against child’s share of parent’s intestate estate 

i. Inter vivos gifts are added back to “hotchpot” of intestate estate to divide equally among children (b/c assumption that parents loved children equally) 

ii. If gift exceeds child’s share of hotchpot, he does not need to give any of it back to the probate estate, but cannot share in distribution of parent’s estate 

iii. If child predeceases the parent, advancement doctrine still applies to share of parent’s estate going to child’s issue 
iv. Criticism: leads to costly administration & fighting amongst siblings 

c. UPC (modern trend) ( inter vivos gifts do not constitute an advancement unless a writing indicates that the donor intended the gift to constitute an advancement 
i. Donor must create writing contemporaneously w/ inter vivos gift 

ii. If child predeceases parent, advancement does not count against share of probate estate for child’s issue 

iii. UPC advancement doctrine applies to any heir, not just the children 

2. Transfers to Minors 

a. Minors lack the legal capacity to hold property, but there are options to manage property for a minor 

b. Guardianship: guardian guards & preserves the ward’s property until minor reaches age of capacity 

i. Guardian has minimal power over property—authorization by court to deal w/ property, cannot use property itself if minor needs help (i.e. cash), have to account regularly w/ probate court—leading to inefficiency & high costs 

ii. Modern trend converts it to conservatorship—conservator takes title as trustee for minor & has all powers that trustee would have over property 
c. Uniform gifts/ transfers to minors act: custodian has discretionary power to use property for benefit of minor, as custodian deems appropriate, w/o court approval 
i. When minor turns 21, custodian must disburse remaining property to him 

d. Trusts: terms of trust control trustee’s power over property & ability to use income 

i. Requires writing expressly opting for this arrangement  

c. BARS TO SUCCESSION
i. Homicide 

1. When a party otherwise entitled to take from decedent kills decedent, he cannot take

a. Rationale: one should not profit from one’s own wrongdoing 

b. In re Estate of Mahoney (1966): W convicted of manslaughter in death of H. H died intestate, & court said it would be inequitable to permit W to profit from H’s death.

2. UPC §2-803: killer shall not take from his victim (treats killer as if predeceased decedent) 

3. Intentional & felonious killing ( killing must be intentional & felonious to bar killer 

a. Involuntary manslaughter lacks intent; self-defense is not felonious 

b. Assisted suicide is intentional & felonious, but whether he should take is debated 

4. Even if killer is acquitted of criminal charges, he may still be barred from taking if found liable for the intentional & felonious wrongful death 

a. Burden of proof in criminal cases is beyond a reasonable doubt (higher than civil)

5. Joint tenancy ( if victim & killer had joint tenancy it is converted to tenancy in common; killer keeps his share, & victim’s share distributed as if killer predeceased him
6. Only covers probate property 

a. One could argue that constructive trust should be imposed on nonprobate property, which is in favor of those who would have taken had killer predeceased victim

ii. Abandonment/ Elder abuse 

1. Taker is barred from taking if taker is guilty of misconduct short of homicide 

2. CPC §259: elder abuse = acts that amount to physical abuse, neglect, or fiduciary abuse of the decedent while he/ she was an elder or dependent adult 

iii. Disclaimers 

1. Disclaimer = way of expressing one’s intent that he declines to accept testamentary gift

a. If a party disclaims, he is treated as if he predeceased decedent

2. Benefits of disclaiming 

a. Redistribute property (e.g. kids disclaim so decedent’s surviving spouse gets all)

b. Avoid estate & gift tax consequences 

c. Avoid creditors (creditors entitled to reach transferable property that debtor holds) 
i. Except where federal govt. is a creditor—still subject to claim of federal govt. 
III. TESTAMENTARY CAPACITY 
a. GENERAL TESTAMENTARY CAPACITY 

i. First requirement for valid will is that testator (T) have requisite testamentary capacity 

1. Policy: 

a. A person who lacks capacity is not recognized as an individual

b. Assures T that the intent expressed when he has capacity will be protected from risk that he may lost capacity later in life 

c. Protects family members—it’s assumed that T will leave most property to family; if not, that’s evidence that T may have lacked capacity
d. Protects T from unscrupulous 3rd parties that may take advantage of weakened T

2. T must have the requisite capacity at the time he performs testamentary act—execute or revoke a will 

ii. Requirements ( T must be at least 18 years old and of sound mind 
1. Sound mind ( requires that T have the ability to know (a) the nature & extent of his property, (b) the natural objects of his bounty, (c) the nature of the testamentary act he is performing, & (d) how all of these relate together to constitute an orderly plan of disposing of his property 
a. Low threshold—only requiring the ability to know, not actual knowledge of info. 

b. Burden of proof 

i. Majority ( once a proponent offers prima facie proof that will was duly executed, it creates a rebuttable presumption that T had capacity 

1. Burden is on contestant to prove a lack of capacity 

2. e.g. in Wilson v. Lane there was no evidence T did not have capacity 

ii. Minority ( the will proponent bears the burden of proving capacity 

1. e.g. in In re Estate of Washburn court found no testamentary capacity 

2. Standing: party has standing only if he will financially benefit if his challenge is successful
3. Other capacities 

a. One must have contractual capacity b/c it’s higher than testamentary capacity 

b. One does not need marriage capacity, b/c testamentary capacity is higher 

c. Summary: contractual capacity > testamentary capacity > marriage capacity 

4. Attorney has duty to asses T’s capacity before drafting will, & is authorized to rely on his own judgment 
5. Mistake: courts do not correct mistakes b/c they should not rewrite T’s will; process is too speculative & opens door to fraudulent claims 

b. DEFECTS IN CAPACITY 

i. Insane Delusion 
1. Insane delusion: false sense of reality to which a person adheres despite all evidence to the contrary 

a. Rational Person Test (majority): if a rational person in T’s situation could not have reached the same conclusion, the belief is an insane delusion 

b. Any factual basis to support test (minority): if there is any factual basis to support T’s belief, it is not an insane delusion  

i. More protective of T’s intent 

2. Courts more likely to conclude insane delusion if T had traumatic event in lifetime  
3. Causation: even if T suffers insane delusions, they are irrelevant unless it’s shown that the belief caused T to dispose of his property in a way T would not have otherwise 

a. “But for” causation (majority: but for the insane delusion, T would not have disposed of his property as he did 

i. Many courts require that insane delusion materially affect the will’s provisions

ii. More protective of T’s intent 

b. Minority: insane delusion might have affected the disposition of T’s property 
c. Generally courts & juries reluctant to apply the doctrine to religious/ spiritual beliefs 

ii. Undue Influence 

1. Undue influence = “substituted intent”—when 1 influences T to the extent that the will expresses the influencer’s intent, not T’s intent (i.e. mental/ emotional coercion) 

a. There is rarely direct evidence; at best there is circumstantial evidence 

b. Generally, party challenging the will has burden of proof 

2. Elements:

a. Susceptibility ( was T susceptible to undue influence?

b. Opportunity ( did D have the opportunity to exert undue influence?

c. Motive ( did D have motive for exerting undue influence? 

d. Causation ( did undue influence cause T to dispose of his property in a way that T would not have otherwise? 

3. Burden-shifting approach: presumption of undue influence arises IF:
a. There was a confidential relationship b/w D & T 

b. D receives the bulk of T’s estate, AND

c. T was of weakened intellect 

d. Estate of Lakatosh (1995): D had power of attorney on T’s affairs, & referred her to his cousin to draft will. Undue influence presumed b/c (1) there was a confidential relationship, (2) T was of weakened intellect, & (3) D received bulk of T’s estate
4. Restatement: a confidential relationship coupled w/ suspicious circumstances are sufficient to raise an inference of abuse of the confidential relationship 
5. Gifts to attorneys: attorney cannot draft instrument that makes a gift to himself 
a. Majority: presumption of undue influence arises if attorney that drafts instrument receives a substantial gift under it (unless T is related to attorney) 

i. Easy to determine that T had weakened intellect, relative to attorney, especially if client is elderly/ physically debilitated 

b. Minority: irrebuttable presumption of undue influence 

c. In re Will of Moses (1969): T had a sexual relationship w/ attorney (D). She went to different attorney to draft will to leave bulk of estate to D. Court still held that there was a presumption of undue influence b/c of attorney-client relationship (D breached fiduciary duty) & D should have warned of potential of undue influence 
d. Lipper v. Weslow (1963): son (attorney) drafted T’s will, who was 81. She died 22 days later. Even though T was susceptible, D lived next door (opportunity), & had motive (disliked predeceased brother’s issue), there was no undue influence 
6. No contest clause: if a beneficiary under will contests the will, he loses whatever he is taking under the will 
a. UPC §2-517 (majority): no contest clause is unenforceable if there is probable cause to support the will contest, whatever the nature of the contest 

b. Minority: no contest clause is unenforceable 

c. PRO: deters frivolous claims & protects T’s intent 

d. CON: may shield a party’s wrongful conduct 

e. CPC §21310: no contest clauses are unenforceable 

iii. Fraud
1. Fraud = someone intentionally misrepresents something to T, w/ the intent of influencing T’s testamentary scheme, & the misrepresentation causes T to dispose of his property in a way that he would not have otherwise 

a. Fraud in the inducement = a person misrepresents a fact to T for the purpose of inducing T to execute a will w/ certain provisions, or for the purpose of inducing T to revoke a will 

i. Misrepresentation concerns a fact that is important to T & may induce T to dispose of his property differently in light of misrepresentation 

b. Fraud in the execution = a person misrepresents the nature a document T is signing

i. i.e. tricks T into signing a document that purports to be T’s will, or when T knows he’s signing his will, but person misrepresents some of the contents of the will

2. Elements:
a. Mens Rea ( misrepresentation must be made knowingly & for purpose of T’s testamentary scheme (not a practical joke) 

b. Causation ( fraud must cause T to dispose of his property in a way that he would not have otherwise 

c. Remedy ( depends on the effect of the fraudulent misconduct
i. Fraudulent provisions: strike as much of the will as was affected by the fraud or, if necessary, to strike the whole will 

ii. Fraudulent failure to revoke: strike the will (or clause) that T would have revoked but for the misconduct 

iii. Fraudulent failure to execute: court imposes a constructive trust on the parties who take D’s probate property & order property distributed to the parties who would have taken property had decedent executed the will that the misconduct prevented decedent from executing 

1. Constructive will has practical effect of giving effect to will that decedent did not execute 

3. Remedy ( constructive trusts 

a. Constructive trust used to prevent unjust enrichment 

iv. Duress 

1. Duress = wrongdoer performs, or threatens to perform, a wrongful act that coerces donor into making a donative transfer he would not have otherwise made 

a. Transfers procured by duress are invalid 

b. Duress can be viewed as an extreme subset of undue influence 

v. Tortious Interference w/ an Expectancy
1. Intended beneficiaries can sue wrongdoers for tortuous interference w/ an expectancy 
a. Intended beneficiaries = those who would have taken but for the misconduct 

b. Intended beneficiary must prove: 

i. The existence of an expectancy, 

ii. A reasonable certainty that expectancy would have been realized but for the interference, 

iii. Intentional interference w/ the expectancy, 

iv. Tortuous conduct involved w/ the interference (fraud, undue influence), AND

v. Damages 

2. Advantages of suing under this doctrine:

a. Not a will contest (if there’s a no contest clause in the will)

b. Punitive damages—by suing in tort, P is eligible to claim punitive damages 

c. Longer statute of limitations (claims against will have s shortened time period) 

3. Schilling v. Herrera (2007): it is T who is defrauded or unduly influenced by D, not the claimant. So, P has remedies outside of probate. 

4. CPC §6110

IV. WILLS EXECUTION, REVOCATION, & SCOPE
a. EXECUTION 

i. Whether a will is properly executed requires: 

1. Jurisdiction’s statutory Wills Act formalities 

a. Each state has requirements that an individual needs to do to execute a valid will 

b. The formalities (writing, signing, witnessing) serve functions: 

i. Evidentiary ( evidence that will truly reflects T’s intent as expressed in will 

ii. Protective ( makes it more difficult for fraudulent claims to be brought 

iii. Ritualistic ( impressing upon T the finality of the act he is performing 

iv. Channeling ( encourages individuals to consult an attorney to draft & supervise, thereby facilitating probate of the will & reducing admin costs 

2. Jurisdiction’s judicial philosophy as to what degree of compliance w/ the Wills Act formalities is acceptable 

a. Common law requires strict 100% compliance w/ formalities 

b. Modern trend favors substantial compliance or harmless error approach 

ii. Common Law 

1. Statutory requirements 

a. At a minimum, an attested will includes a writing that is signed & witnessed

i. Other requirements vary from state to state 

b. Typical statute: writing, signature, witnesses + plethora of other requirements 

2. Judicial approach 

a. Absolute strict compliance w/ each requirement—any deficiency renders it invalid
b. Testator’s intent 

i. Numerous, detailed formalities means if T is not careful, his clear testamentary intent could be given no effect for failure to comply perfectly w/ formalities 

ii. Steven v. Casdorph (1998): witnesses did not see T sign his will b/c he was in another room. Statute required signature in presence of witnesses—will invalid

3. Typical formalities 

a. Writing ( orals wills not permitted; it must be in writing 

b. Signature 

i. Signature = anything T intends as his signature 

1. No requirement that T sign his name in full, unless that is what he intends 

ii. A mark may qualify as a signature if that’s what T intends (e.g. “X”) 
1. Taylor v. Holt (2003): T typed his name on word document, & printed it. He didn’t “re-sign” the document. The will was validly signed 

iii. Signing by another is permissible IF:
1. Person signs T’s name, in T’s presence, at T’s express direction 

c. Witnesses 

i. Most jurisdictions require 2 witnesses to sign will 

ii. Some jurisdictions require knowledge that they are signing T’s will 

iii. In most states, T does not need to sign in front of witnesses as long as he acknowledges to witnesses at the same time his signature is on the document 

d. Presence 

i. T must sign/ acknowledge in the presence of witnesses, & under traditional approach, witnesses must sign in presence of T 

1. Line of sight test ( actor who has to perform in the presence of the 2nd party has to perform the specified act so that the 2nd party either sees or has the opportunity of seeing the act 
a. Doesn’t have to actually see it, as long as he would have if he looked

2. Conscious presence test ( presence is defined by whether the party, whose presence the act has to be performed, can tell from sight, sound, & general awareness of the events that the required act is being performed 
a. Broader than Line of Sight test 

3. UPC §2-502(a)(3) (modern trend) ( abolished requirement that witnesses sign in front of T. Only required that T sign/ acknowledge his will in presence of witnesses 
e. Order of signing 

i. Traditionally ( T has to sign before either witness signs 

ii. Modern trend ( witness may sign before T signs/ acknowledges, as long as all parties sign the will as part of 1 execution ceremony 

1. This is not in line w/ UPC 2-502(a)(3)—requiring witnesses sign after witnessing T perform (but UPC harmless error doctrine can be applied) 

f. Writing below signature 

i. Subscribed = signed at the end 

1. If statute requires will be subscribed, then writing below signature raises question of whether will was actually subscribed

ii. Writing added before will signed 

1. If statute requires subscription, the will is not subscribed (b/c it was not signed at the end), so it’s invalid (under strict compliance) 
a. Modern trend—court will likely just strike the writing below signature
2. If no subscription requirement, then whole will is valid 
iii. Writing added after will signed 

1. Writing that was added physically below the signature is null & void 

g. Delayed attestation 

i. Is statute does not require witnesses to sign in T’s presence they may sign later, even after T’s death as long as they sign w/in a reasonable time period 

ii. Reasonable time period = witnesses should sign the will while their recollection of execution ceremony is still fresh enough that they can remember whether the ceremony was valid 

h. Videotaped wills 

i. No court has yet upheld a videotaped will 

ii. Concerns: idle comments a person made as to who should take his property when he dies that are on tape, in front of other; lacks ritualistic function 

i. Electronic wills 

i. Presumed that electronic wills would not satisfy traditional formalities unless jurisdiction were to apply substantial compliance or harmless error 

ii. NV permits electronic wills executed under very strict requirements 

4. Interested witness 

a. Witness should be disinterested—not take under the will 

i. If witness has a financial interest under the will, he has a conflict of interest in assessing whether T had requisite capacity 
1. Remedies include:

a. Invalidate will (harsh)

b. Void interested witness’s gift 

c. Purging approach ( if amount witness is taking is greater than how much he would take if will were not valid, that is purged 

i. How much he would take if will were not valid is determined by T’s prior wills or intestate-scheme 

d. Rebuttable presumption of misconduct ( if witness is able to rebut presumption of misconduct, he keeps entire gift 

e. Abolish the doctrine ( UPC abolishes interested witness doctrine b/c it does more harm than good. If misconduct is suspected, it can be litigated through undue influence/ fraud doctrines 

i. Estate of Morea (1996): son was interested witness, but did not stand to gain under will (gift = intestate share); will was upheld.
5. Swapped wills 

a. 2 individuals (typically spouses) have “mirror” wills prepared that have parallel testamentary schemes, & accidentally sign one another’s 

i. General common law rule: strict compliance, ruling that will is void 

1. Policy: court will not correct mistakes 

2. In re Pavlinko’s Estate (1959): couple signed one another’s will. W died. Then H died. Everything was to be left to X, but court held will was invalid. 
ii. Modern trend: courts more concerned w/ T’s intent than formalities 

1. Misdescription doctrine: court uses extrinsic evidence to determine extent of misdescription & then strikes the words that constitute misdescription 

a. It still has to be intelligible after all the strike-outs 

2. Which will: offer the will that T actually signed into court; it’s worst to offer a will that’s not signed by T, then one that doesn’t have T’s intent 

b. Two wills as one
i. In re Snide (1981): where there was an obvious mistake, court saw the 2 wills as constituting reciprocal elements of a unified testamentary scheme which were executed as part of a unified execution ceremony 

c. Scrivener’s error doctrine 

i. Same as fraud—if attorney intentionally swaps the wills, that represents fraud in the execution 

iii. Modern Trend Approach to Attested Wills 

1. UPC Statutory Provision 

a. The UPC has simplified execution process by:

i. Reducing the number of requirements, and 
ii. Loosening up on several of the requirements that remain 

b. UPC §2-502 requires: 
i. (1) a writing (2) signed (3) by the testator or (4) in the testator's name by another (5) in the testator's conscious presence (6) and by the testator's direction; and (7) signed (8) by at least two individuals, each of whom (9) signed within a reasonable time after he [or she] witnessed either (10) the signing of the will or (11) the testator's acknowledgment of the will
2. UPC Requirements 

a. Need not sign at end ( UPC does not require subscription 

b. Signed by another 

i. UPC expressly allows for another to sign for T where he signs in T’s presence, at T’s direction 

1. Requirement of T’s presence is tested by conscious presence test (more lax)

c. Acknowledgement 

i. T may acknowledge either his signature or the will (as opposed to common law where T had to expressly acknowledge his signature) 

d. Separate witnesses 

i. Witnesses need not be present at same time, even when T signs/ acknowledges 

e. Witnesses’ execution 

i. Witnesses do not need to sign in presence of T, nor in presence of each other 

ii. But, they must sign w/in a reasonable time after witnessing T sign/ acknowledge 

3. Curative doctrines—UPC judicial philosophy 

a. Substantial Compliance 

i. UPC §2-503: Court can probate will if: 

1. Clear & convincing evidence shows that T intended the document to constitute his last will & testament, and 

2. Clear & convincing evidence shows that the will substantially complies w/ the statutory formalities 

ii. UPC §2-504 permits a combined attestation clause & self-proving affidavit 

1. In re Will of Ranney (1991): witnesses signed only affidavits, & not will. Because affidavits were not part of will, the will was not properly executed.
a. Court applied strict compliance. This would not happen under UPC 

iii. In re Estate of Hall (2002): court applied substantial compliance where couple destroyed their signed will, but kept the unsigned copies. 

b. Dispensing power/ harmless error 

i. If a will is not executed in strict compliance w/ statutory formalities, the court can probate the will if clear & convincing evidence shows that decedent intended the document to constitute his last will & testament 
1. It’s essentially the substantial error doctrine w/o the 2nd prong 

ii. Court can “dispense” w/ those formalities that it deems appropriate as long as there is clear & convincing evidence that T intended the document to be his will

1. Arguably, the writing requirement is the most important & cannot be dispensed with; the witness requirement is the least important 

iii. Criticism ( these doctrines are not bright line rules, & thus are fact-sensitive & increase cots of administration & potential of fraud 

c. Majority Approach 

i. Although academics favor substantial compliance & harmless error, most states favor strict compliance 

ii. CALIFORNIA?

iv. Notarized Wills 

1. Under UPC, a will is valid if signed by 2 witnesses, or a notary 

a. A single notary can serve the functions underlying statutory formalities (evidentiary, protective, ritualistic) just as 2 witnesses can 

b. Under harmless error doctrine, such a will would be valid even w/o notarization 

b. HOLOGRAPHIC WILLS 

i. Distinguishing Features 

1. Holographic will = a will that has been handwritten & signed by T

a. Must be in T’s handwriting 

b. Does not require that the will be witnesses 

2. UPC recognizes holographic wills 

3. Criticism: difficult to determine whether T had capacity when will was executed, or whether it was intended to be his last will; increased potential for fraud & undue influence; how to resolve conflicts b/w multiple wills 

ii. Requirements 

1. In writing 

2. Signed & dated 

a. Only T may sign his own holographic will

b. Some states require the holographic will to be dated (UPC does not)

3. Handwritten

a. To offset the lack of witnesses, the holographic will has to be  handwritten 

i. Some jurisdictions require it to be entirely handwritten, whereas others only require material provisions be in T’s handwriting 

1. If entirely handwritten, any printing on document may invalidate it 

2. Material provisions: those provisions that affect the disposition of T’s property (the “who gets what”), any administrative provisions (e.g. appointment of guardian), & maybe testamentary intent

ii. UPC only requires material provisions be handwritten 

b. Kimmel’s Estate (1924): T wrote handwritten letter to sons, giving them money in stocks. Even though stocks were on different documents, this was a holographic will

c. Conditional clauses generally show up in holographic wills (b/c not drafted by an attorney)—courts disfavor conditional wills, & read them as explanation for why T executed the will, as opposed to a condition precedent 

4. Testamentary intent 

a. Intent that document constitutes T’s last will & testament—intent that the document be probated as T’s will 

i. Ensures that the document serves as a will, as opposed to drafts/ idle thoughts 

b. If jurisdiction construes testamentary intent as a material provision that needs to be handwritten, T likely cannot use just a fill-in-the-blank form will b/c intent is typed 

i. UPC does not require testamentary intent to be handwritten 

ii. Estate of Gonzalez (2004): T printed form will & showed it to brother & his wife. T intended to print a 2nd “neater” copy. T never copied testamentary intent clause over from 1st will. Court incorporated it by reference, so will was valid. 

iii. Judicial Approach 

1. Some argue that strict compliance is required for holographic wills, b/c witness requirement is eliminated, making other requirements that much more important. 
2. Others argue for a looser standard since purpose of holographic will is to permit layperson to execute it w/o cost of attorney 

3. In re Estate of Kuralt (2000): T executed an attested will, leaving all property to wife & kids, but intended to give property to lover. Wrote letter saying lawyer will visit to make sure she inherits property. Court interpreted that as a holographic codicil to T’s will. 

c. REVOCATION 

i. Revocability of Wills—T can revoke, replace or amend will at any time 
1. By (1) act, (2) writing, (3) presumption, & (4) operation of law 

ii. Revocation by Act 

1. Will may be revoked by physical act as long as its destructive in nature (e.g. burning, tearing), & is performed w/ intent to revoke 
a. Can be revoked by another if it’s in T’s presence, & at T’s direction 

b. Physical act must be performed on the original will (not a copy) 

2. Common law ( destructive act must affect some part of the written portion of will

3. UPC §2-507 (modern trend) ( destructive act must only affect some part of the will

iii. Revocation by Writing 

1. Will may be revoked by subsequent writing expressing intent to revoke, but only if subsequent writing qualifies as a valid will 

a. Must be executed by statutory formalities; can be attested or holographic will

2. Express revocation ( express statement to revoke prior will (e.g. “I hereby revoke my prior will”)

3. Revocation by inconsistency ( subsequent will disposes of T’s property in a way that’s inconsistent w/ prior will b/c the later expression controls 

4. Will v. Codicil 

a. If subsequent will completely revokes the prior, it becomes T’s sole will 

b. If subsequent will only partially revokes/ amends prior will, it is a codicil 

i. A codicil is a will, so it must be executed w/ requisite statutory formalities 

ii. Except codicils to holographic wills do not need qualify as a valid holographic will in their own right to be a valid codicil 

c. Mixed wills & codicils: holographic codicils to attested wills are valid, & attested codicils to holographic wills are valid 
d. Revocation of a codicil does not revoke the underlying will 

e. Revocation of a will revokes all codicils thereto 

5. Writing as revocation by act ( writing “VOID” across will qualifies as a destructive act
a. Thomson v. Royall (1934): lawyer wrote “null & void” on back of will, in front of T & at her direction. Did not count as destructive act b/c the handwriting did not touch written portions of the will as required by common law 

i. Modern trend: the handwritten “null & void” would count as a valid revocation by act b/c it arguably affected some portion of the will 
iv. Revocation by Presumption 

1. If will was last in T’s possession & cannot be found following T’s death, rebuttable presumption arises that T revoked the will by act 

a. If will is not overcome, will is deemed revoked 

b. If rebutted, will is deemed “lost” & extrinsic evidence is used to prove its terms 

i. Weak presumption—challengers need only offer a more plausible explanation

2. Rationale—Ts know that will is important document, so it’s presumed that they safeguard it. If will is not found, more likely that T revoked it than lost it 

3. Duplicate originals = multiple originals of the same will, each properly executed 

a. Evidence that T revoked 1 duplicate original, automatically revokes the others 

b. Jurisdictions split over whether presumption doctrine applies to duplicate originals

i. Should revoke all even if other duplicate originals are found to be in line w/ revocation by act (which revokes all if 1 duplicated is destroyed) 

ii. Should not revoke all unless none of duplicates are found b/c possibility that 1 is just lost is greater (T is less likely to safeguard knowing there are duplicates) 

c. Harrison v. Bird (1993): attorney destroyed T’s duplicate will at her direction, but not in her presence, so standard revocation did not apply. BUT, b/c attorney’s duplicate was never found, presumption doctrine applied. 

4. Partial revocation by physical acts ( jurisdictions are split 
a. Jurisdictions that do not recognize it, ignore the act & give effect to original will 

i. Partial revocation is intrinsically new gift for someone else; new gifts should be executed w/ statutory formalities 

b. UPC (modern approach): will should be read w/ partial revocation regardless of where that means the revoked gift goes 

i. Some states only allow revoked gift to go to residuary or through intestacy 

v. Dependant Relative Revocation 

1. If valid revocation was based on mistake (of fact or law) & if T would not have revoked if T knew the truth, it’s possible to still probate it 

2. Revocation by act ( T revokes original will by act, on belief that new will/ codicil is valid, when it’s actually invalid 

a. Better to save the original gift if that’s what she would have otherwise wanted 

b. e.g. T had valid will giving $10K to D. T crosses it out & writes in $20K. Revocation is valid (destructive act, w/ intent to revoke, that affected printed part of will), but new gift is not (T was attempting holographic codicil, but failed b/c not signed & handwriting doesn’t have all material provisions). D can argue dependant relative revocation b/c there’s valid revocation based upon a mistake, & T would not have revoked but for the mistake (he was trying to give D more, so he’d prefer original)  

3. Revocation by writing ( revocation is in writing, but is based on a mistake. It requires (1) mistake be set forth in writing & (2) mistake be beyond T’s knowledge 
a. Generally when revocation is in writing & based on mistake, it’s a mistake of fact 

b. e.g. T revokes gift to D writing: “I hereby revoke by gift to D in light of her marriage to F.” D didn’t marry F. Mistake is set forth in writing, & it’s beyond T’s knowledge—no reason to believe T should have known whether D was really married. 

4. LaCroix v. Senecal (1953): T’s will identifies her nephew my nickname. T then executes a codicil w/ identical clause except referring to nephew by real name. But 1 of the witnesses was a beneficiary’s husband. Under interested witness statute, beneficiary’s gift was void. Revocation by writing based on mistake of law—mistake was set forth in writing (codicil evidences T’s mistaken belief) & was beyond T’s knowledge. 
vi. Revival 

1. When T executes valid will #1, then executes valid will #2 that revokes #1, and thereafter revokes #2 intending to give effect to #1.

a. English approach ( wills are not effective until T dies, so T can change it until death. 

b. American approach ( revoking will #2 doesn’t automatically revive will #1 

i. Minority: T must re-execute will #1 (or incorporate it by reference into new valid will) to revive it—must still go through statutory formalities 
1. Estate of Alburn (1963): T revoked will #2 by tearing it up, & told people she wanted property to pass pursuant to will #1. Court applied minority approach, & did not revive #1 b/c did not re-execute w/ formalities. 

a. But court did apply dependent relative revocation to probate will #1
ii. Majority/ UPC: all T has to do to revive will #1 is intend to revive will #1

1. Proving intent to revive: depends on how T revoked will #2. If revoked by act, courts take most evidence of T’s intent—even T’s own alleged statements. If #2 was revoked by writing a new will (#3), intent to revive will #1 must be set forth in new will (#3)

2. Where will #2 is a codicil, & is subsequently revoked, will #1 is automatically revived (as per English approach) 

vii. Revocation by Operation of law—Divorce 

1. Divorce automatically & irrebuttably revokes all provisions in T’s will in favor of ex-spouse, unless the will expressly provides otherwise (UPC §2-804)
a. Policy: law presumes that ex-spouses no longer love each other, no longer consider each other natural objects of their bounty (so do not wish to leave him property)

2. Majority: doctrine only applies to wills—not life insurance, joint tenancies, pension plans, & other non-probate arrangements 

a. UPC: doctrine applies to wills & all will substitutes (life insurance, pension plan, etc.)

3. Jurisdictions split as to whether provisions in favor of ex-spouse’s relatives also revoked
a. UPC revokes provisions in favor or ex-spouse & ex-spouse’s relatives 

4. Domestic partners ( if partnership terminated, it automatically revokes all provisions in T’s will in favor of ex-domestic partner

5. Revocation by marriage/ birth of a child 
a. Doctrine gives new spouse or child a share of T’s property before giving effect to will

b. No provision is being revoked—rather a “new gift” is being read into will that may reduce/ eliminate other gifts already in will 

d. SCOPE OF A WILL 

i. Integration ( those pieces of paper that are physically present at the time of execution & that T intends to be part of the will constitute the pages of the will 

ii. Republication by Codicil 

1. Executing a codicil to a will re-executes/ republishes the underlying will 
a. A codicil automatically re-dates the underlying will 

i. When re-dating is counterproductive to T’s wishes if no express clause stating it

2. Classifying a will as a codicil presumes that there is a pre-existing will 

a. If underlying will is not valid, the “codicil” is its own freestanding will 

i. Possible to give effect to wishes in underlying will by incorporation by reference

3. Codicil’s republication of underlying will cures possible problems in the will (interested witness, undue influence), as long as problem wasn’t present when executing the codicil 
iii. Incorporation by Reference 

1. A will can incorporate by reference a document that was not executed w/ formalities IF:
a. The will expresses the intent to incorporate the document, 

b. The will describes the document w/ reasonable certainty, AND 

c. The document being incorporated was in existence when the will was executed 

2. Intent & describe requirements 

a. Low threshold—if a will makes reference to another document, that is enough to constitute intent to incorporate it 

b. Description of document does not need to be 100% accurate, as long as court is persuaded that it’s the document T was referring 

i. Clark v. Greenhalge (1991): T’s will referenced a “memorandum” that would list distribution of tangible property. T created memorandum and notebook listing beneficiaries. Court said language in will is broad enough to include notebook. 

ii. UPC §2-513 allows T to create a list distributing tangible personal property

1. List does not need to be executed w/ statutory formalities 

2. List can be created after the will is executed, as long as will expressly states such an intent 

3. Document in existence requirement

a. P bears the burden of proving by a preponderance of evidence that document was in existence when will was executed 

i. If document changes over time, only the document as it existed at time will was executed is incorporated 

b. Simon v. Grayson (1940): letter that was incorporated was created after will was executed. But, T added codicil to the will after writing the letter, which republished the underlying will &re-dated it to a date after the letter. 
4. Typed material can be incorporated by reference into a holographic will 
a. Johnson v. Johnson (1955): T typed a will that was not signed or witnessed. At end, he handwrote gift to brother that was signed. Handwritten part was valid holographic will, & court incorporated typed will by reference. 

i. Dissent: it was 1 will, & part of the will cannot be incorporated into another part
iv. Acts of Independent Significance 

1. A will may dispose of property by reference to acts outside the will as long as the referenced act has significance independent of its effect upon T’s probate estate 

a. The referenced act can control either who takes or how much a beneficiary takes 

2. In essence, it permits T to “change” the provisions of his will w/o executing a codicil 
a. Counterargument: will is not really being changed b/c the act would have happened independent of the effect on T’s will 

b. e.g. T’s will gives $1k to each son-in-law when neither of T’s daughters are married. The act of them getting married affects T’s will, but occurred independently. 

3. Writing as independent act ( creation of a writing (even a testamentary writing) qualifies as an act of independent significance as long as the referenced writing has its own independent significance apart from effect on will 
a. e.g. T leaves $10k to each person listed as beneficiaries in her brother’s will. Brother writes a will. That writing is an independent act, but affects T’s will. 

v. Temporal Perspectives 

1. Doctrines such as (1) republication by codicil, (2) incorporation by reference, & (3) acts of independent significance have “temporal” perspectives 

2. Backward looking 

a. Republication by codicil— looks back in time by requiring that a valid will be executed before the codicil is executed 

b. Incorporation by reference— looks back in time by requiring that document to be incorporated be created before the will was executed 

3. Forward looking 

a. Acts of independent significance—the referenced act is an act to occur in the future, after the will is executed 

e. CONTRACTS CONCERNING WILLS 

i. Creditors take before beneficiaries 

1. Principle that creditors take before beneficiaries/ heirs creates a potential for fraud in that someone who mistakenly expected to be a beneficiary under T’s will might claim that T “promised” to leave him a gift in exchange for doing something for T 

2. Contracts to make a will/ provision or not to revoke a will/ provision must meet standard contract requirements 

a. Offer, acceptance, & consideration 

b. e.g. if P contracts w/ T to care for T in exchange for T leaving all property to P 

3. Remedy ( constructive trust 

a. Court still probates the will that T created that’s not in line w/ contract, but constructive trust based on contract typically is imposed on T’s probate property

i. Devisees/ heirs are ordered to give property to contract beneficiary  

ii. Writing requirement 

1. Some jurisdictions require contracts concerning wills be in writing, even if not under SoF

2. Equitable estoppel ( common law allows oral agreements to leave property to another upon T’s death (encourages fraud & potential for litigation) 

3. Clear & convincing evidence ( some states require clear & convincing evidence to establish contracts concerning wills 

4. Modern trend/ UPC §2-514 ( requires contracts concerning wills to be evidenced by some writing signed by decedent 

iii. Contracts not to revoke wills 

1. Joint & Mutual Wills 
a. Joint will = single will properly executed by 2 parties that serves as will for each of the 2 parties (typically H & W)

b. Mutual wills = 2 wills, each having same testamentary distribution scheme 
c. Ambiguity ( issue as to whether a contract not to revoke is implicit in the will to make sure intent of 1st party remains in tact 

i. UPC (modern approach): no implicit contract not to revoke. Surviving party is free to dispose of property as he sees fit 

2. Contract rights v. spousal protection rights 

a. If 1st spouse dies, & 2nd spouse remarries, a contract not to revoke is at issue 

i. Permitted spouse doctrine ( Where a will executed pre-marriage & T married & dies w/o changing the will to provide for new spouse, in essence law presumes that T wanted to provide for new spouse but failed to get around to it 

1. New spouse gets her intestate share before any other beneficiaries take 

ii. Elective spouse doctrine ( permits surviving spouse to claim share of T’s estate regardless of terms of will & before any beneficiaries take under will 

b. Order of takers ( (1) creditors’ claims, (2) spousal protection claims, (3) beneficiaries in the will 

c. Priority between surviving spouse and beneficiaries under a contract to make a will:
i. Majority/CA: priority given to contract beneficiaries 
1. Spouse's rights has limited rights to property during his lifetime: "life estate with power to consume but not to waste"
ii. Minority: resolution should be based on public policy, in favor of protection of surviving spouse over 3rd-party contract beneficiaries. 
1.  Via v. Putnam (1995): H & W had mutual wills w/ contract not to revoke. H died, W remarried to H2. W died. Court held that H2’s spousal protection trumped creditors (children) claiming contract not to revoke. 
a. See Elective Spousal Doctrine above 
iii. Trusts are a better way of doing this than a mutual will because duties of a trustee are defined.
iv. No survivorship requirement if party is claiming under breach of contract

3. Property affected 

a. Property that is subject to contract not to revoke should be defined in contract

i. In absence, court holds that contract pertains to property that surviving party received from T AND to surviving party’s property 

4. Right to use ( surviving party has a life estate in the property subject to contract not to revoke, w/ right to use & consume such property reasonably 
5. Survival requirement 

a. Under general wills doctrines, beneficiary has to survive T to take 

b. Under contract, beneficiary does not have to survive T to claim his benefit 

i. If beneficiary is devisee of will & has benefit under contract not to revoke, he only becomes a creditor when T breaches the contract 

1. So if no breach, beneficiary must survive T to take 

2. If no breach, they do not have to survive T under contract principles 

V. CONTRUING WILLS 

a. ADMISSIBILITY OF EXTRINSIC EVIDENCE 
i. Validity v. Construction

1. If extrinsic evidence is being offered to help determine validity of will, it is admissible 

a. e.g. whether it was properly executed, whether T had requisite testamentary capacity, whether T suffered a defect in capacity, whether it was properly revoked 
b. Fleming v. Morrison (1904): at time T executed document he told his attorney it was a “fake” to induce P for sex. This extrinsic evidence is admissible to determine whether T had the requisite testamentary intent. 

c. CPC 6111.5: extrinsic evidence not permitted to show existence of intent 

i. Extrinsic evidence permissible to show (1) lack of testamentary intent, (2) whether document is a valid will, (3) meaning of unclear parts of will 

2. If extrinsic evidence is being offered to help construe valid will, it is inadmissible  

ii. Common Law ( very reluctant to admit extrinsic evidence to construe will 

1. Policy: the fact that T went through trouble & expense of executing will constitutes the best evidence of T’s intent 

iii. Plain Meaning Rule = in construing & giving effect to a will, the words used in the will should be given their plain meaning 

1. Extrinsic evidence not admissible to show T used words to mean something other than their plain meaning 

a. Extrinsic evidence only admissible to construe language if there is an ambiguity 

b. Mahoney v. Grainger (1933): T left residue of her estate to “heirs at law” intending to leave it to her 1st cousins. Heirs at law included her living aunt. Extrinsic evidence not admissible to establish a meaning inconsistent w/ the plain meaning. 

c. CPC 21122: Technical Terms 
i. Technical words are to be considered as having been used in their technical sense UNLESS (1) context clearly indicates a contrary intention, or (2) it appears that will was solely by T & that T was unacquainted with the technical sense.

2. Criticism: assumption is that reader’s meaning of the language trumps T’s meaning of the language. b/c probate is about T’s intent, T’s meaning should arguably trump. 
3. Counterargument: extrinsic evidence opens estate up to fraudulent claims & increases costs of administration (increased litigation) 

4. Personal usage exception ( if T always referred to a person by a nickname other than person’s true name, extrinsic evidence is admissible to show who that person is 

iv. Patent v. Latent Ambiguity 

1. Patent ambiguity ( ambiguity is apparent from the face of the will 
a. Extrinsic evidence is not admissible to help clarify (common law) 

i. Many states will still admit extrinsic evidence to construe patent ambiguity 

2. Latent ambiguity ( ambiguity that is not apparent from the face of the will

a. Extrinsic evidence is necessary to establish the ambiguity 

b. Equivocation ( language fits more than 1 object/ person equally well

i. e.g. “I leave $10k to my favorite neighbor.” T has 2 neighbors, so extrinsic evidence admissible to determine which one. No addition of words required.  

ii. Personal Usage Exception is arguably analogous to an equivocation 

c. Misdescription ( description of object/ person does not match an object/ person exactly, but one exists that almost matches description 

i. Misdescription is generally a typo where numbers/ names get inverted 

ii. Court will not rewrite the will, but will strike the misdescription 

1. Arnheiter v. Arnheiter: instead of “314 Harrison Ave.,” T wrote “304.” Court stuck out “304,” leaving “I leave my house at Harrison Ave. to…” 
3. Court will not rewrite the will 
a. If extrinsic evidence is inconsistent w/ the language, court will not add words or rewrite the will

i. If ambiguity cannot be solved, the gift fails 

v. Modern trend—migrating toward reformation 
1. Many courts have repudiated the plain meaning rule & the patent v. latent distinction; & are correcting mistakes in light of T’s true intent—reforming the will. 
a. CA rejects patent v. latent distinction & admits evidence explaining any ambiguity 

2. Arguments supporting reformation 

a. Mistakes functionally have same effect as intentional wrongdoing (undue influence, fraud, duress) b/c it affects T’s intent. Extrinsic evidence is permitted to establish the latter, so it should be allowed to establish mistakes too. 

b. Excluding extrinsic evidence may undermine T’s intent if document doesn’t reflect it

c. There is a rebuttable presumption that a will accurately reflects T’s intent. If there is clear & convincing evidence of mistake that effects T’s intent, it should be admitted

3. Scrivener’s error doctrine ( extrinsic evidence is admissible if there is clear & convincing evidence of scrivener’s error & it’s effect on T’s intent 
a. Scrivener = writer of the will 

b. Erickson v. Erickson (1998): Lawyer executed will 2 days prior to wedding. State law automatically revoked T’s will after he got married. 
Clear & convincing evidence of lawyer’s error & T’s intent to give property to new wife & children of prior marriage.

b. CHANGES IN THE BENEFICIARY 

i. Survival Requirement ( anyone taking from decedent must survive the decedent 
1. Wills may expressly opt out of survival requirement & permit beneficiary to take even if he predeceases T 

ii. Lapse 

1. If a beneficiary fails to survive T, the gift is said to lapse; lapsed gifts fail 

2. Reasonable presumption that T wants beneficiary to personally benefit from the gift 
3. Gift is void if beneficiary is dead when will is executed 
a. Gift lapses if a beneficiary is alive when will is executed, but dies before T 

iii. Failed/ void gift—default takers 

1. Gifts to ineligible takers fail 

a. Pets are ineligible takers, so all gifts to pets fail 

2. If specific gifts or general gifts fail, it falls to the residuary clause

a. If a residuary gift fails completely, it falls to intestacy 

b. Estate of Russell (1968): residuary clause included gift to dog, so that part failed. The dog’s part fell to intestacy to T’s heirs. 

3. Residuary devise = devise of what is left over after all of the specific, general, & demonstrative gifts are paid 

4. If multiple takers in residuary clause, & gift fails as to 1 or more of them:
a. Common law ( if part of the residuary clause fails, that part falls to intestacy 

i. This is the “no residue of a residue rule” 

b. Modern trend/ UPC ( if part of the residuary clause fails, the other part catches it. The part that fails is distributed among other residuary beneficiaries (§2-604(b)). 
i. CPC 21110: deceased residuary beneficiary’s share goes to other residuary beneficiaries that survived T in proportion to their interests 

iv. Anti-lapse Statutes 

1. Anti-lapse statutes provide that (1) where there is a lapse, & (2) the predeceased beneficiary meets the statutory degree of relationship to T, & (3) the predeceased beneficiary has issue who survive T, the lapsed gift goes to the issue of predeceased beneficiary (4) unless the will expresses a contrary intent 

2. Lapse requirement ( lapse doctrine expanded to cover beneficiaries that are treated as predeceasing the decedent (e.g. beneficiary that disclaims interest, beneficiary kills T) 
3. Requisite degree of relationship 

a. CA: predeceased beneficiary must be a blood relative of T or T’s current or former spouse (e.g. if gift made to predeceased spouse, it cannot go to T’s stepchild)

b. UPC: predeceased beneficiary must be a grandparent or a lineal descendant of a grandparent to qualify; and stepchildren 

4. Survived by Issue ( predeceased beneficiary’s issue must survive beneficiary and T 

5. Contrary intent 

a. There is a rebuttable presumption that T would want gift to go to predeceased beneficiary’s issue, rather than fail 

b. A contrary intent must be expressed in the will 

i. Low threshold ( “To X, if he survives me.” 

c. UPC: mere words of survival (“if he survives me”) w/o more, are insufficient to constitute an express contrary intent barring application of anti-lapse statutes 
i. Ruotolo v. Tietjan (2006): T included “if she survives me” language to his stepdaughter’s gift. She did not survive him, & court held the words standing alone were not sufficient to constitute express contrary intent 
6. Anti-lapse statutes do not apply to spouses 
a. Rationale: issue of predeceased spouse is also issue of T, but this is not always true

i. Jackson v. Schultz (1959): T’s spouse predeceased T, & none of her issue were T’s issue. Although state’s anti-lapse statute did not include spouses, it did here to give spouse’s heirs gift, instead of it ending up w/ the state. 

v. Class Gift 

1. Class gift = gift to be divided among a group described such that membership in that class can fluctuate based on lifetime events 

a. A gift that specifies takers by name/ number is presumptively not a class gift

b. e.g. “my children alive at my death” is a class gift; but “my children A, B & C” is not

2. If the devisee is to a class of persons, and one member of the class predeceases the T, the surviving members of the class divide the gift (CPC §21111(b)). 

a. Analysis ( (1) how did T describe the beneficiaries, (2) how did T describe the gift, (3) do the beneficiaries share a common characteristic, (4) what is T’s overall testamentary scheme
b. T does not have to use word "class"; T must simply be "group minded" and envision fluctuation.

c. A gift "of all my linens to X, Y, and Z" was deemed a class gift, also language such as "share and share alike"

d. However, "1/3 to A, 1/3 to B and 1/3 to C" is not a class gift b/c T has divided the property into exact shares. 

3. Court may interpret a class gift if it better carries out T’s intent 

4. Devise is void when: 

a. The devisee is dead at the time the will is executed 

b. The devises is a cat or dog or some other ineligible taker

c. CHANGES IN TESTATOR’S PROPERTY 

i. Type of gift:
1. Specific gift ( T has a specific item in mind when making gift (e.g. “I give my car to X”)

2. General gift ( gift of general pecuniary value that is satisfied by using any item that fits the description of the gift (e.g. “I give $1,000 to X”)

3. Residuary gift ( any clause that gives away all of T’s property except whatever was given away specifically/ generally is a residuary gift (e.g. “I give all of my property to X”)

ii. Ademption 

1. Ademption = where T makes a specific gift in his will & thereafter the item in question is transferred 

a. Applies only to specific gifts 

2. Common law (Identity) ( irrebuttable presumption that T intended to revoke the gift 

3. Modern trend ( “modified intent”—presumes that T revoked the gift unless it was through involuntary act, and/ or made w/o T’s knowledge or consent 

a. A beneficiary may be entitled to the cash value of the item, depending on whether the beneficiary can show that this is what T would have wanted

i. In re Estate of Anton (2007): T devised property to 2 children. When she became ill, her other attorney-in-fact sold the property to pay for her support. The two children were entitled to the remaining proceeds of the sale. 
b. CA: mixture of two approaches. Ademption is dependent on T's intent to revoke at the time that he disposes of the specific property

4. Avoidance/ softening doctrines to Identity approach:

a. Characterize gift as general, not specific ( if general gift, executor has duty to go out & acquire that gift, thereby avoiding ademption 

b. Change in form, not substance 

i. If substance of gift is same, beneficiary is still entitled to it (e.g. $ changes bank)
c. Construe meaning of will as of the time of death rather than as of time of execution

d. Conservatorship Transfer: If gift was transferred by conservator or agent with durable power of attorney, then beneficiary is given pecuniary value of gift.

e. Outstanding Balance: Any balance of the purchase price owing from a purchaser by reason of sale of property or destruction (Insurance)
iii. UPC/ intent approach 

1. Accepts extrinsic evidence on what T intended, or would have intended, as to the specific gift in question
2. CPC §21133/ UPC §2-606: Exceptions often followed by courts when specific property is not in T's estate, giving the devisee instead: 

a. Outstanding Balance: Any balance of the purchase price owing from a purchaser by reason of sale of property or destruction (Insurance)

b. Any amount of an eminent domain award

c. Property owned by the T at the time the gift takes effect and acquired as a result of foreclosure

3. Intent

a. Beneficairy must establish that (1) ademption is inconsistent w/ T’s plan; & (2) T did not intent to adeem

4. Conservatorship Transfer: If gift was transfered by conservator or agent with DPoA, then beneficiary is given pecuniary value of gift.

5. Replacement: 

a. UPC §2-606(a)(5): Real or tangible personal property owned by T at death which T acquired as a replacement for specifically devised real or tangible personal property goes to the person b/c ademption would be inconsistent w/ T's plan of distribution

i. e.g. if T bequeaths "his Ford car" to A & later sells the Ford & buys a Rolls-Royce, A is entitled to the Rolls-Royce 
b. CA: no similar section. 

iv. Stocks 

1. Gifts of stock can be influenced by stock splits, stock dividends, mergers, acquisitions 

2. Common Law ( If a specific gift, then given additional shares after a split (but not if it was a general gift)

3. Modern Trend ( No distinction between general and specific gift, intent was to give a certain percentage of ownership, given additional shares

4. UPC §2-605 ( If T owned stock at time of Will execution, then beneficiary is given the benefit of all corporate initiated changes even if the stock is of a completely different company.
v. Miscellaneous CA construction doctrines 

1. Satisfaction (CPC §21135): 

a. A specific, general or demonstrative gift may be satisfied in whole or in part by an inter vivos transfer from T to the beneficiary subsequent to the execution of the will IF T intends the transfer to have that effect. 

i. e.g. T's will bequeaths $10k to A, after executing the will, T transfers $10k to A w/ a written statement that this is in satisfaction of the bequest in T's will. The bequest to A is satisfied, A takes nothing under T's will

b. Unlike ademption, satisfaction depends upon T's intentions

i. CA - satisfaction of a testamentary gift can apply to a gift made under a will, trust, or other testamentary instrument. 

c. Requirements ( (1) T's intent expressed in a contemporaneous writing stating that the gift is to be deduced from the testamentary gift or is in satisfaction of the testamentary gift, (2) Donee acknowledges in writing that gift is in satisfaction of the testamentary gift, OR (3) Instrument itself provides for deduction of the lifetime gift

2. Exoneration (CPC §21131):

a. Common Law ( Property given “free and clear”

b. Modern/CA/UPC ( A specific devise of real property passes "subject to any lien existing" on the date of death, w/o right demand that T's representatives pay off the obligation, regardless of a general directive in the instrument to pay off debts

c. T can always indicate his intention to require exoneration. In which case, a specific gift of other property does not abate for the purpose of exonerating the encumbered property

3. Abatement (CPC §21402):

a. When T gives away more of his will than he has to give, the doctrine, abatement reduces the gifts to beneficiaries under a will 

b. If the T has indicated, by her will, which gifts will be abated, her wishes will be honored. In absence of will provisions, the order of abatements is:

i. Intestate property

ii. Residuary gifts

iii. General gifts to persons other than T's relatives

iv. General gifts to T's relatives

v. Specific gifts to persons other than T's relatives

vi. Specific gifts to T's relatives 

1. Demonstrative Gifts are abated with specific gifts to the extent that the specified asset can cover the gift, rest is abated with general

VI. WILL SUBSTITUTES & PLANNING FOR INCAPACITY ( See Outline #2
VII. LIMITATIONS ON TESTAMENTARY POWER TO TRANSFER 

a. SURVIVING SPOUSE’S RIGHT 
i. Policy issues: (1) what credit, if any, the non-wage-earning spouse should receive for contributing to the partnership & enabling the wage-earning spouse to focus on earning money, & (2) when that credit should be recognized 

ii. Difference b/w elective share & community property:

	
	Elective Share
	Community Property

	Temporal difference 
	Spousal protection doctrine does not arise until 1 of the spouses dies & the surviving spouse elects to claim his statutory amount instead of taking under spouse’s will
	Spousal protection scheme attaches the moment the marital property is acquired

	Rights during marriage
	Non-wage earning spouse is dependent upon wage-earning spouse to share property. If he does not, her only recourse is divorce. 
	Non-wage earning spouse enjoys equal right to half of all income during marriage

	Scope of property covered
	Applies to all of deceased spouse’s property (not just marital property)
	Applies only to marital property acquired during the marriage

	Factional shares
	Elective share limited to 1/3 of deceased spouse’s property (or 1/2 if no issue)
	Immediate 50% interest in each marital asset to non-wage earning spouse the moment community property is acquired 

	Order of deaths
	If non-wage earning spouse dies first, she has no right to devise any marital property acquired by wage-earning spouse (only her separate property) 
	Even if non-wage earning spouse dies first, she can still share in the marital property & devise her 1/2 of the community property 


b. THE ELECTIVE SHARE

i. Scope of Doctrine 

1. During marriage, each spouse owns all of his earnings as his separate property 

a. Assumes that spouses will care for each other, & intervenes only when marriage is terminated by death/ divorce 

2. Issue is how much of deceased spouse’s share is subject to the elective share 

3. Traditional Scope ( surviving spouse is entitled to a share (typically 1/3) of deceased spouse’s probate estate only 

ii. Non-probate Avoidance ( only decedent’s testamentary transfers (property that decedent owns at time of death) are subject to the elective share 
1. Judicial Responses: 

a. Illusory transfer test (majority): looks at whether the inter vivos property arrangement that allows the avoidance of probate is really an inter vivos transfer:
i. Did the decedent retain such an interest in the arrangement that the transfer is more testamentary then inter vivos?

b. Intent to defraud test: decedent’s state of mind—did decedent intend to defraud the surviving spouse by creating a non-probate arrangement? 

i. Subjective approach: must show that decedent actually intended to defraud  

ii. Objective approach: objectively looks at amount of property relative to whole, when the non-probate arrangement was created relative to death & marriage, amount of interest decedent retained 

c. Present donative intent: whether decedent really had a present donative intent at the moment that he created the non-probate transfer 

d. Sullivan v. Burkin (1984): H created inter vivos trust to which he transferred most of his assets. He only left 15% in will, none of which went to W. W invoked right to elective share. Court held it was a valid inter vivos trust. 

2. UPC Response:

a. Augmented estate ( surviving spouse entitled to 1/3 of deceased spouse’s augmented estate, which includes: 

i. Non-probate & gratuitous transfers made during marriage: (1) where decedent retained right of possession or income from property; (2) Transfers that were revokable or retained power of appointment; (3) Joint Tenancy with someone other than spouse; (4) gifts >$3000 given to third parties within two years of death; (5) property given to surviving spouse either inter vivos or non-probate

b. Marital property approach ( strove to achieve an elective share that would result in approximately the same amount of the deceased spouse’s property going to the surviving spouse as would have gone under community property 
iii. Funding the elective share w/ a life estate 

1. If surviving spouse claims elective share, it is satisfied:

a.  1st by counting the property the deceased gave under his will to the surviving spouse

b. Rest of the property due the surviving spouse is taken pro rata from the other beneficiaries 

2. EXCEPT, any life estate interests left in the will are not permitted to count against the elective share to the surviving spouse 
a. Life estate is intrinsically “support” in nature, while elective “share” is intended to ensure that surviving spouse receives fair, outright share of marital property 

iv. Waiver 

1. Surviving spouse can waive her right to elective hare at any time, as long as waiver is in writing & signed by the waiving spouse 

a. Waiver is not enforceable if: (1) it was made involuntarily, or (2) unconscionable when executed, & surviving spouse did not know nor reasonably could have known the deceased spouse’s financial situation 

b. Reece v. Elliot (2006): H & W signed a pre-nuptial agreement, but H did not list value of his assets. W argues the agreement is not valid b/c she didn’t have full knowledge of value of H’s assets. Court held it was valid b/c W could have asked. 

2. Prenuptial agreement ( CA requires that for a valid pre-nup (1) each party has independent counsel, & (2) 7 days notice to each party before signing 

c. OMITTED CHILD 

i. Omitted child presumption ( T has child after executing his will & dies w/o revising it, creating a presumption that T meant to include child, but never got around to it  

1. Rebuttable by showing that: (1) failure to provide for child is intentional, & intent appears in will; (2) T provided for child outside of the will & it’s in lieu of child taking under the will; OR (3) T had 1 or more children when the will was executed & devised substantially all of his estate to the other parent of omitted child 

a. MO-type statute ( intent to omit child must be proved solely from terms in will

b. MA-type statute ( extrinsic evidence is permissible to determine intent of omission

2. If presumption that omission accidental is not rebutted, most states give omitted child his intestate share of T’s probate state 
3. Gray v. Gray (2006): H wrote will before child was born, then divorced. But will never revised. Presumption that omission was accidental applies b/c most of estate was left w/ ex-W. Dissent—child shouldn’t inherit b/c ex-W could not take. 

ii. UPC

1. Adopted children—doctrine applies to children born or adopted after execution of will

2. Evidence of intent to omit must come from the will, unlike UPC’s omitted spouse doctrine (which has a broadened scope of evidence)

3. Omitted child’s share 

a. If no other children, then omitted child gets his intestate share 
b. If 1 or more living children, then omitted child gets a pro rata share of the estate being devised to the other living children 

4. Overlooked child ( applies doctrine to children that T believed were dead when he executed the will; but does not apply to children that T does not know about 
iii. If T devised property through trust, omitted child doctrine does not apply (unless state statute permits it) 
1. Kidwell v. Rhew (2007): mother transferred property to trust, & named 1 daughter as successor trustee upon mother’s death. Other daughter petitioned for rights to property, but state refused b/c state statute only applied to wills. 

VIII. TRUSTS 
a. OVERVIEW 

i. Trust Structure ( settler transfers property to the trustee, who holds & manages the property for the benefit of 1 or more beneficiaries 

1. If settlor = trustee ( intent & terms of trust is called the declaration of trust 

2. If settlor ≠ trustee ( expression of intent & terms of trust is the deed of trust 

ii. Bifurcated gift ( Legal title is given to trustee, who holds & administers property for benefit of beneficiaries, who hold the equitable title 
1. Once title is bifurcated, trustee owes beneficiary fiduciary duties 
iii. Basic trust rules 
1. Same party can wear all three hats—X can be settlor, trustee, & beneficiary all at same time as long as there is another trustee or beneficiary 
2. A trust is not created until it is funded—a deed/ declaration is not sufficient 

3. A trust will not fail for want of a trustee—if a trustee declines, dies, or is unable to serve, the court will appoint a successor trustee (if trustee powers are personal, to be exercised only by a specific person, court will let the trust fail)

4. Co-trustees ( common law—co-trustees must agree on an action; Uniform Trust Code—a majority of co-trustees must vote for an action 

b. REQUIREMENTS TO CREATE A VALID TRUST 

i. Requirements to create a valid trust: (1) settlor must have the intent to create a trust; (2) there must be funding—property transferred to the trust/ trustee; (3) beneficiaries must be ascertainable; & (4) possibly a writing 

1. Requirements for an inter vivos gift is arguably the same as for a valid trust, w/ differences to reflect the inherent nature of the two (e.g. gift—delivery, trust—funding) 

ii. Intent 

1. Intent = anytime one party transfers property to another party w/ the intent to vest the beneficial interest in the 3rd party (no technical words necessary)

a. Lux v. Lux (1972): T’s will included that her real estate “shall be maintained” for the benefit of her grandchildren & “shall not be sold.” Court said language indicated a trust, & appointed executor as trustee. 

b. Jimenez v. Lee (1976): grantors gave money to father to be used for daughter’s educational needs. b/c grantors intended to vest beneficial interest in daughter, grantors had intent to create a trust, & father held money as trustee. 
2. Most courts reject that an inter vivos gift that fails for want of delivery can be saved by recharacterizing the donor’s intent as an intent to declare a trust 
a. The Hebrew University Assoc. v. Nye (1961): an imperfect gift due to lack of delivery may not be turned into a trust w/out an express manifestation of intent
3. CPC §15206-07 ( distinction b/w personal property & real property trusts 

a. Oral trusts of personal property may be established by clear & convincing evidence

b. Trusts funded by real property must be written & signed by settlor/ trustee

4. Precatory Trust—transferor merely expresses a hope/ wish/ suggestion that the property be used for a certain purpose, but no a legal obligation to do something. 

a. No trust was created—that is not sufficient intent 

iii. Funding 

1. Trust must be funded—some property must be transferred to the trust/trustee 

2. Expectancies & future profits are insufficient & too speculative to constitute funding 

a. Future profits from stock trades do not count 

i. Brainard v. Commissioner (1937): H’s oral declaration in 1927 to distribute profits from stock in 1928 for the benefit of his family was a gratuitous undertaking to create a trust in the future (when the profits would be realized)
ii. Unthank v. Rippstein (1964): mere promise to give periodic gifts in the future will not support a finding that a trust has been established 

iii. Policy: potential for tax fraud by shifting profits to trust

iv. The moment the profits are realized, they will be deemed transferred to trust & sufficient to fund the trust (if party still has intent to hold them in trust) 

b. Promise of future profits is a valid intention to make a present transfer of interest 

iv. Ascertainable beneficiaries 

1. Beneficiaries need to be ascertainable b/c (1) trustee needs to know whom he owes a fiduciary duty & (2) courts need to know who has standing to enforce terms 

a. Unborn child exception ( trusts created in favor of settlor’s unborn children are upheld b/c of public policy (encouraging people to create such trusts)

b. Charitable trusts exception ( ascertainable beneficiary requirement only applies to private trusts, not charitable trusts (b/c they are for the community at large) 
2. Ascertainable = must be able to identify the beneficiaries by name 
a. If their names are not set forth, their needs to be a formula/ description of beneficiaries that permit court to determine by objective means who they are

i. Clark v. Campbell (1926): “friends” is not an objectively ascertainable formula

b. Familial terms ( courts generally hold that familial terms such as “children,” “issue,” “nephews” etc. are objectively ascertainable 

i. Some courts even hold that “relatives” refer to one’s heirs & thus ascertainable

c. Compared to Power of Appointment:

i. “To A to distribute to my friends as A chooses.” ( This gives A power of appointment & A owes no fiduciary duty to “friends.”

ii. Minority view: If executor or trustee given power to appoint, instead of failing altogether, they get a power of appointment

iii. CPC §15205(b)(2): follows minority view and rejects the CL 
3. Honorary trusts 

a. Trust where there is no beneficiary capable of enforcing the trust, simply binding on the conscience of the trustee

i. Must be for a specific, designated purpose, that is not capricious or illegal 
ii. Also subject to Rule Against Perpetuities (RAP)—if administration of trust the trust can continue for longer than the max. period allowed under RAP, the trust is invalid from the moment of its attempted creation
b. Pets

i. If a person is willing to care for the dog, the executor may carry out the wishes of the testator
ii. Animals cannot be used as relevant life
iii. An outright bequest to a pet animal is VOID, however a trust may be created for the care of an animal
1. In re Searight’s Estate (1950): T gave P $1k to be used to pay P for caring for T’s dog for its life. b/c money that P was being paid was for the benefit of the dog (not for P’s benefit), T’s intent was to create a trust for the dog. 
iv. Must be some person to whom trustee owes fiduciary duties
1. Pets do not qualify as a beneficiary whose existence can validate a trust. 
2. This rule also voids any trusts for any specific non-charitable purpose
c. CPC §15212: provides that a trust for care of a designated pet animal may be performed by the trustee for the life of the animal. 
i. Where the amount in the trust substantially exceeds the amount required for the intended use, the trust will be reduced 
v. Writing 

1. Inter vivos trusts ( do not have to be in writing unless the trust holds real property 

a. SoF—oral trust involving real property cannot be enforced against transferee 

b. Common law—if A conveys real property to B for benefit of C, but agreement b/w A & B is oral, when A conveys property to B, he receives it as a donee (not a trustee). 

c. Modern trend—imposes a constructive trust & ordering the purported trustee to distribute the real property to the intended beneficiaries outright (not in trust)
2. Testamentary trusts ( typically created in T’s will, must be in writing pursuant to wills’ statutory formalities
a. If trust fails for want of writing: 

i. Secret trust ( trust that fails b/c terms of trust are not set forth in the will

1. A leaves property to B (in an oral agreement B agrees to do w/ it as A wishes).  B would hold in a constructive trust for the beneficiaries of the secret trust

a. Courts would admit evidence of the promise for the purpose of preventing B from unjustly enriching himself

ii. Semi-secret trust ( trust that fails b/c terms of trust set forth in will, but express language hints at the fact that devisee is not intended to take property for his own benefit 

1. Court gives property back to settlor/ T, which then typically falls to residuary clause or intestacy

2. Will indicates that B is to hold the property in trust but doesn’t say the terms of the trust.  The resulting trust would fall back to the estate.

3. Restatement—doesn’t make a distinction between the two and both create a constructive trust 

4. Olliffe v. Wells (1881): T devised residue of estate w/ an instruction to carry out the T’s pre-expressed wishes. The will upon its face showed that devisee takes legal title only & not the beneficial interest, & trust was not sufficiently defined by the will to take effect, so the equitable interest goes by way of resulting trust to the heirs or next of kin as property of the deceased not disposed of by his will.  

3. CPC §15206: requires a writing for creation either by declaration or deed, which is signed by the trustee or settlor

a. If not in writing, a constructive trust is created by operation of law

c. LIFE & TERMINATION

i. Extent of Beneficiaries Interests 

1. Mandatory Trust 

a. Mandatory trust = trustee must distribute the income to the beneficiary (typically according to a fixed schedule set forth in the express terms of the trust) 

2. Discretionary Trust

a. Pure Discretionary trust = beneficiary has no right to receive payments of income &/or principal. Any such payments are at discretion of trustee 

i. Trustee’s discretion can be limited by coupling it w/ an express standard 

1. Support trust: trustee’s discretion limited by ascertainable support standard
b. Trustee has duty to make decisions—even if it’s not to make payment to beneficiary 
c. Trustee has duty to inquire about beneficiary’s status & needs before paying 

i. Includes duty to follow up where initial attempts at getting info are incomplete
d. Trustee must act reasonably & in good faith in deciding whether to make payment 
i. If trustee has absolute discretion the duty to act reasonably is eliminated 

e. If there is a statement of standard/ purpose, it’s given great weight 

i. e.g. make payments for beneficiary’s “comfortable support & maintenance”

ii. If settlor’s intent not clear, trustee is to take into account beneficiary’s other resources in deciding whether to make payment 

1. Marsman v. Nasca (1991): discretionary trust for benefit of H. Trustee was to consider his other sources. When H’s standard of living declined, principal was to be used to maintain his comfortable support & maintenance.  
f. Exculpatory clauses ( discretionary trusts often include exculpatory clauses protecting trustee against liability for breach of trust absent “willful neglect” 
i. Courts will uphold clause as long as no evidence that it was inserted as a result of trustee’s abuse of fiduciary/ confidential relationship (burden on beneficiary) 

ii. CA: permits exculpatory clauses, but invalidates them where failure to disclose/ breach of confidential relationship by not telling them 
1. Trustee can be liable for just “gross negligence” or “reckless indifference”

3. Perpetual dynasty trust ( states that abolished Rule Against Perpetuities allow for perpetual dynasty trusts 
a. Trustee has discretionary powers over both income & principal 

i. Grants trustee the flexibility to manage trust to permit corpus to remain intact or grow while creating a stream of income for settlor’s descendants 

ii. Life of Trust—Creditors’ Rights 

1. Creditors can reach debtors’ property as long as the interest is transferable—generally, a beneficiary’s interest is transferable 

2. Discretionary Trusts 

a. Beneficiary’s creditors do not have rights to a discretionary trust b/c neither does the beneficiary (beneficiary nor creditor can force trustee to distribute property)

i. CPC §15303: codified this rule 

b. Support trusts ( the beneficiary cannot alienate her interest; nor can creditors reach the interest, except supplier of necessaries may recover through the beneficiary’s right to support.  

i. However, the beneficiary’s children and spouse may enforce claims for child support and alimony against the beneficiary’s interest in a support trust. 

c. Under a discretionary trust w/ a spendthrift clause—the creditors can’t step in until the trustee exercises his power to pay the beneficiary.

i. CPC §15306(a): a creditor can’t compel trustee to distribute, but can recover once trustee does 

3. Spendthrift Trusts 

a. Spendthrift clause = expressly restricts the beneficiary’s power to transfer his interest. Generally bars a beneficiary’s ability to transfer interest voluntarily (by sale of gift) or involuntarily (creditors reaching) 

i. If clause only bars voluntary transfers, creditors can still reach the property 

ii. Trust cannot only bar involuntary transfers—against public policy 

iii. Scheffel v. Krueger (2001): D had tort judgment against him, but P could not reach the discretionary trust b/c it had a spendthrift clause 

b. Exceptions to protection of spendthrift clause:

i. Mandatory trusts—creditors of settlor can reach settlor’s interest in income or principal; if settlor is entitled to income, then creditors can require trustee to pay the income to them.  

ii. Discretionary trusts—creditors can reach the max amount the trustee could, in his discretion, pay the settlor or apply for the settlor’s benefit

1. CA: other creditors cannot reach until amounts/income payable to trustee.  Cannot exceed 25% of amount going to beneficiaries
iii. Children/ spouses can reach for child support/ alimony
1. CPC §15306: spendthrift clause can be reached for child/ spousal support; trust may be liable to reimburse state for benefits paid to support children
iv. Furnishing necessary support—a person who has furnished necessary services/  support can reach beneficiary’s interest in spendthrift trust (NOT allowed in CA)
v. Fed tax lien—US/ state can reach the beneficiary’s interest to satisfy a tax claim
vi. Excess over amount needed for support—allows creditors to reach what is in excess of that needed for support
1. Station in life rule—used in determining what is necessary for the support of the beneficiary and what is in excess
2. CPC §15307: creditors can reach income in excess of what is needed 

4. Settlor as Beneficiary 
a. If beneficiary is settlor, the creditors have greater right to reach interest in trust 
b. Mandatory interest— creditors can reach mandatory interest in the trust 

c. Discretionary interest—creditors can force trustee to exercise his discretion to the full extent permitted under the terms of the trust for the benefit of the settlor 
d. Spendthrift clauses are void as applied to creditor of beneficiary who is also settlor 

e. FTC v. Affordable Media (1999): a party who is a protector (settlor) for a trust that he is a beneficiary cannot assert an impossibility defense w/ regard to his ability to get back the trust’s assets. 

5. Public Health Benefits 

a. Applicant created trust (“self-settled trust”) ( applicant’s trust property is included among applicant’s resources for determining the applicant’s eligibility for Medicaid & other state-sponsored health programs 

i. If revocable trust by the individual: corpus & all income are resources 

ii. If irrevocable trust: any income or corpus, which under any circumstances could be paid to/ applied to the beneficiary are available as resources 

iii. Exceptions:
1. Discretionary trust created by will of a spouse for the benefit of surviving spouse is generally not deemed a resource available to the surviving spouse

2. Supplemental Needs Trust: If trust is established for disabled person, w/ their property, by a parent or guardian, and the trust provides that the state will receive upon the individual’s death all amounts remaining in the trust up to the amount equal to the total medical assistance paid by the state 

a. CPC §15306(b) supplemental needs trust 

b. 3rd-party created trusts (beneficiary’s interest in the trust is considered part of the applicant’s resources only to the extent the beneficiary could compel the trustee to make a payment of income/ principal (typically in mandatory trust) 
i. Discretionary trusts generally is not considered a resource available to individual (b/c he has not legal right to interest or principal) 

ii. As a provider of necessities, govt. is generally not subject to spendthrift clause
iii. Trust Modification & Termination 

1. Revocable trust ( settlor can single-handedly terminate the trust

a. CA: unless otherwise stated, presumption is that trust is revocable 

2. Consent 

a. Trust can be modified/ terminated w/ settlor, trustee, & beneficiary’s consent 

b. If settlor & beneficiary consent, even if trustee objects, the trust can still be modified/ terminated (trustee has no beneficial interest) 

c. If it’s an irrevocable trust—consent of only trustee & beneficiary is sufficient to modify/ terminate (b/c settlor has no interest in the trust)

d. Settlor dead, trustee objects,& all beneficiaries consent—courts split:

i. English approach: beneficiaries deemed owners of trust for modification/ termination purposes 

ii. American approach: trustee has duty to invoke settlor’s intent as expressed in terms of the trust 

3. Trust Modification
a. Modification of trust if an unforeseen change of circumstances defeats or substantially frustrates settlor’s intent & all beneficiaries consent 

b. Accepted reasons to modify trust:

i. Obtain income or estate tax advantages

ii. Correct lawyer’s error in drafting (accepted to modify trust more so than wills) 

1. Reformation(equitable remedy that conforms an instrument to what is was intended to say

iii. Changed circumstances [changes the terms of the instrument to reflect what the court believes the settlor would have said had the settlor anticipated the changed circumstances.]
iv. CA ( court will modify trust if, owing to circumstances not known to or anticipated by settlor, the continuation of the trust would defeat/ substantially impair its purpose
c. Court will not allow trustee to deviate from terms of the trust merely b/c it would be more advantageous to the beneficiaries 

d. Administrative Modification—courts are more willing to modify administrative provisions under “unforeseen change in circumstances” doctrine than they are to modify distributive provisions 
i. Distributive provisions go to the heart of the trust, whereas administrative provisions are just means of achieving those objectives
4. Trust Termination 

a. Claflin doctrine ( trustee can block premature termination of trust, even if all beneficiaries consent, if trust has an unfulfilled material purpose 
i. Some trusts intrinsically include an unfulfilled material purpose—(1) discretionary trusts, (2) spendthrift trusts, (3) support trusts, & (4) trusts where the property is not to be disbursed until the beneficiary reaches a specific age 

ii. Settlor’s consent trumps trustee’s attempt to block (even if there is an unfulfilled material purpose) 

iii. In re Estate of Brown (1987): trust had purpose of funding beneficiary’s interest, & then for the care & maintenance of beneficiary & his wife. Trustee successfully blocked beneficiaries’ attempt to terminate after education. 
b. CA: termination is permissible when: 

i. It is uneconomical to continue (e.g. fees are eating up what is left) 

ii. Beneficiaries may terminate/ modify w/o consent of all beneficiaries provided that those non-consenting beneficiaries’ shares are protected 

5. Trustee Removal

a. Trustee can be removed only if he is unfit to serve or commits a breach of trust 

i. e.g. the trust has underperformed persistently relative to other trusts

ii. UTC: trustee can be removed by consent of all beneficiaries + it is in the benefit of the trust

iii. CPC §15642: trustee can be removed for breach of trust, otherwise unfit, hostility, lack of cooperation, excessive compensation 

b. Trustee cannot be removed for simple disagreement w/ beneficiaries 

d. TRUST ADMINISTRATION & TRUSTEE’S DUTIES 

i. Duty of Loyalty 
1. Everything trustee does must be done solely in the best interests of the beneficiaries 

2. Duty against self-dealing ( trustee cannot engage in a transaction w/ the trust 

a. It’s a personal conflict of interest 

3. Duty to avoid conflicts of interest ( no dealing w/ a party that may affect trustee’s assessment of the proposed transaction 

4. A co-trustee may be liable if (1) he consents to the action that constitutes breach or (2) negligently fail to stop the action that constitutes breach 

5. Settlor of trust cannot waive the duty of loyalty 

ii. Duty of Prudence 
1. Trustee has duty to administer the trust w/ such skill & care as a person of ordinary prudence would use in dealing w/ his own property

a. Objective standard—focusing on what a reasonable person would do

2. Settlor can waive the duty of prudence 

a. CA: settlor can expand/ restrict the duty, but not completely waive it 
IX. POWERS OF ATTORNEY
a. OVERVIEW 

i. Party that holds a power of appointment has ability to direct a trustee to distribute some/ all of trust property regardless of the distributive provisions of the trust 

1. Generally the power is given to 1 of the trust beneficiaries if it is a power to appoint property held in trust 

2. Power can be structured to limit to whom the property can be distributed, & when the power can be exercised 

3. Discretionary ( holder of the power of appointment owes no fiduciary duty to anyone 

4. Donor creates the power & gives it to the donee. The donee exercises the power in favor of appointees (or objects of the power) 
a. Property is transferred into trust by donor, & donee is the lifetime beneficiary of the property 
i. Donee is never an owner of the property in the trust—it goes directly from donor to appointee 
b. Donor can give the appointment to himself
c. Donor dictates when the power is to be exercised 
i. Inter vivos ( must be exercised by a writing/ deed executed by the donee during lifetime  
1. CA: if donor does not want it to be exercised by will, he must explicitly say so. Otherwise, presumption is that if it’s exercised in a will that is made during lifetime, it was exercised during lifetime. 
ii. Testamentary ( must be exercised by the donee at death, typically in his will
ii. General v. special power 
1. General power = may be exercised in favor of donee, donee’s estate, creditors of the donee, or creditors of the donee’s estate 

a. It may be exercised in favor of anyone in the world 

2. Special power = may be exercised in favor of anyone except the donee, his estate, his creditors, or creditors of his estate 

a. Donee’s creditors cannot reach the trust; only the interest income from the trust

iii. Creditors’ rights 

1. Creditors of a donee may be able to reach the appointive property only if the power is exercised 

a. Irwin Union Bank v. Long (1974): H had general inter vivos power of appointment. Ex-W tried to reach property in the trust, but could not b/c it was not H’s property until he exercised the power in favor of himself. He was still just the donee.
iv. Tax Implications 

1. General power ( donee is generally treated as the owner of the property over which he holds the power, & any income is treated as donee’s income for tax purposes 
2. Special power ( donee is not treated as the owner of the property 
3. Rule against Perpetuities 
a. Powers of Appointment is not a way to get around the Rule against Perpetuities 
b. A number of states have repealed the Rule Against Perpetuities IF the money is kept in trusts (e.g. Wisconsin)
i. A way to get all rich people to keep their dynasty trusts in that state's banks
ii. These trusts are often still subjected to a "Generation-skipping" tax if it is giving a life estate to each generation 
4. §2041: if power is limited by an ascertainable standard, it is still a general trust
a. Can only appoint to himself for: Health, education, support, maintenance 
b. And can use either $5k a year, or 5% of assets each year 
c. This is still less than absolute ownership 
5. Donors always want to know how much they can give by still avoiding taxes
b. CREATING A POWER OF APPOINTMENT 

i. Intent ( a power of appointment is created as long as one has the intent to create a discretionary power in one party, over property held by another party, to direct the one holding the property to transfer the property 

1. Donor needs to be clear in who can exercise, how, and when they can exercise the appointment 
c. EXERCISING A POWER OF APPOINTMENT 

i. Donee can exercise the power through will 
ii. Intent ( Donee has to express intent to exercise the power of appointment 
iii. If you, as a lawyer, has a client that may have a power of appointment, ask for the document to see if there are any restrictions & specifically refer to it in the will (if client is exercising via will) 
1. POLICY: do not want donees to willy nilly exercise the power w/o thinking about it 
iv. Can a residuary clause in the will, that doesn't mention the power, count as exercising the power?
1. Majority ( a standard residuary clause that does not make reference to a power of appointment does not exercise either a general or special testamentary power of appointment that T may have held 

a. Some courts construe the absence of reference as an ambiguity to permit extrinsic evidence 

2. Minority ( a standard residuary clause adequately expresses T’s intent to exercise the general power of appointment, but not a special power that T held 

a. Beals v. State Street Bank (1975): although donee’s power was a special power of appointment at the time of donee’s death (b/c of her partial release of power), her actions w/ respect to the appointive power showed that she treated the appointive property as if it were her own & rationale for the general power of appointment should be applied. So donee’s residual clause exercised the power
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