· Introduction:
· “Assessing the strengths and weaknesses of P's claims for negligence”:

· “A cause of action for negligence requires that the plaintiff  prove four elements: 1) duty, 2) breach, 3) causation, and 4) damages.  Duty is a question of law for the court to decide, while the other three elements are questions of fact for the jury.  We will examine each of the elements in this memo.”

 

DUTY for Physical Harm - Question of Law

 

· Duty in General:  (default)
· In general, everyone owes a duty to others to use ordinary reasonable care to avoid negligent acts that endanger others or their property.

· In most jurisdictions, this is the default duty and likely the duty owed by the D.

· Given the circumstances, look at whether this default duty needs to be modified.

 

· Heightened Duty of Care:
· Strict Liability:
· Absolute duty of care.

· Typically only imposed for ultra-hazardous activities like dynamite blasting where the hazard is so great relative to the value of the activity, that we desire the actor not just to take reasonable care, but that he consider the possibility of foregoing the activity altogether.

· Applying R2d Torts Section 520 utilized in  Indiana Harbor Belt which defines an ultra-hazardous activity, this situation is not likely an ultra-hazardous activity:

· Inability to eliminate the risk by the exercise of reasonable care

· Inappropriateness of the activity to the place where it is carried on

· Common Carrier: Duty of utmost care as traditionally imposed on common carriers  (Kelly v. Manhattan Ry. Co, 1889)
· Common-carrier rule overruled in some jurisdictions because it was motivated by historically dangerous steam railroads that no longer exist. Public transport is now at least as safe as private transport.  (Bethel v. NYC Transit Authority NY 1998)
· Unlikely court will extend the duty of utmost care outside the common carrier context when its application appears to be outdate and eroding.

· Extraordinary duty of care: (hazardous activities)

· The courts may impose an extraordinary duty of care requirement, typically with regard to hazardous activities such as operation of electrical utilities, operation of handguns, etc.

·  "High degree of vigilance" needed for "destructive agency"   (Nelson v. Branford). Exercise care in proportion to danger involved in his act.

· Wood v. Groh (pg52) "Highest degree of care in safekeeping the handgun
· Superior Ability or Knowledge
· Duty to act according to superior attributes

· Professionals (Doctors, race car drivers, lawyers etc)

· Standard of care defined by Custom:  "Reasonable doctor " standard

· Need to call expert witnesses to establish custom and standard:  

· Except if obvious (Eg: Doctor cut off wrong leg)

· Must act with level of skill and learning "commonly possessed by members of the profession in good standing".  

 

· Lesser Duty of Care:  D would likely argue that a lesser duty should be imposed. 

· No duty to take affirmative [action] to rescue another from harm or to warn another of immanent harm  (Harper v. Herman: MN SC 1993)
· Exceptions to No Duty to Act in the Affirmative: 
· Assumption of Duty:      Farwell v. Keaton MI 1976: 
·  if someone voluntarily undertakes to come to the aid of another or to warn another, then they are liable for failure to use reasonable care in doing so.  

· R2d Torts Section 311:   Randi W v. Muroc Joint Unified School District CA 1997]
· One is liable for injury caused by negligently giving false information to another if

· Action taken by that other in reasonable reliance upon such information AND

· Such harm results to That other or to such 3rd person as the actor should reasonably expect to be put in peril by the action taken

· Duty Based on Innocent Creation of Risk:
· If you have created a risk of physical harm to others, even if non-negligently, you have a duty to exercise reasonable care to warn of the risk, or help to prevent the danger from occurring.

· Act where actor realizes or should realize that he has created an unreasonable risk of causing physical harm to another

· Injured someone - Duty to prevent further Harm: R2d 322

· If you know or have reason to know that your conduct whether non-negligent or tortious, has caused bodily harm to another, one may have a duty to exercise reasonable care to prevent further harm.  Eg: Call police, ambulance etc.

· Special Relationship exists:  R2d Torts 314A:

· common carriers

· Innkeepers

· Possessors of land, and 

· Persons who have custody of another person   (Harper v. Herman: MN SC 1993)
· Deprived of normal opportunities for self-protection

· Particularly vulnerable and dependent upon defendant

· Defendant holds considerable power over plaintiff's welfare

· D receving financial gain

· P expected protection

· Duty to Assist Co-Venturers:  (special relationship)

· Imposed affirmatives upon companions on a social venture, by analogy to the more traditional rule regarding co-adventures embarked on a hazardous undertaking, such as scuba diving or mountain-climbing.  Farwell v. Keaton MI 1976 [137]: 
· Engaged in a common pursuit and understanding that one relies on the other if they get into difficulty.  

· Duty to control others (3rd Party):  Tarasoff v. Regents of University of Cal, CA 1976
· Duty to warn third party (foreseeable victims) if:

· Special Relationship to Perpetrator or to victim

· Caretakers of children, mental patients or prisoners

 

In situations where no duty is default, whether duty exists courts apply multi-factor balancing test:

· Includes foreseeability of harm (CA places more weight on this)

· Degree of certainty that P suffers injury

· Moral blame attached to Ds conduct

· Extent of burden on defendant

· Closeness of connection between Ds conduct and injury suffered

· Policy of preventing future harm

· Consequences to society of imposing a duty on D

· Availability, cost and prevalence of insurance for the risk involved

· Relationship between the parties

· Social utility of the conduct

 

· Duty only to foreseeable Plaintiff  (Cardozo's “Zone of Danger” rule - Palsgraf)
· A defendant owes a duty of care only to those who are in the reasonably foreseeable zone of danger.

· SPOUSE: Duty to spouse to not negligently cause Loss of Consortium :
· Virtually all states recognize LoC action for both spouses.  Rare exception: (Boucher UT1992)
· States split on LoC for parent-child

 

· BUSINESS:  Business Practice Rule: Randall v. K-mart 2nd Cir. 1998 (Vermont)
· For business practices that create a reasonably foreseeable risk of harm to invitees --> No constructive notice  needed

· Store has duty to discover and remove hazard created by inherent risk of business practice.  

· Also has burden to show what steps taken to avoid the foreseeable risk of harm.

 

· POLICY Considerations that Limit Duty:
· Utilities:  

· Strauss v. Belle Realty Co NY 1985
· No duty to third party (non-customers) to provide electricity -  Courts want to fix the orbit of duty so as to limit the legal consequence of the wrong and avoid a crushing liability.

· Duty to supply electricity limited to contractual relationship (customers) - person's apartment and not common area

· New york: Water company does not have a legal duty to supply building owners with water to fight fires, despite the fact they had a contract with the city.   Partly that has to do with notion of duty that we want to avoid crushing liability, partly has to do with insurance.  It may be cheaper for each building owner to maintain his own insurance and spread the risk, rather than having the water company effectively become the insurer of all of the property.

· Liability to 3rd party for serving alcohol to minor:  (Reynolds v. Hicks WA 1998)
· Social Host - Majority State: No duty to exercise due care in furnishing alcohol to its guests.  A few states have imposed direct or indirect liability for serving alcohol to a minor, if the minor subsequently have an accident.

·    (ill-equipped to monitor guest's alcohol consumption, sweeping and unpredictable result)

· Commercial Vendor -  Duty to exercise due care in furnishing alcohol to its customers where they would be liable if an intoxicated customer commits a tort as a result of the vendor negligently supplying the person with alcohol - Profit driven, good policy to temper them with responsibility.  Limit slice of population. 

 

· Negligent entrustment:  
· Courts imposes a duty to not negligently lend out any object (directly or indirectly) to another when he knows or has reason to know that the other person is likely to use it in a manner involving an unreasonable risk of harm to himself or others.  Eg: automobile, firearm, or something else could be dangerous.

· Theory extended to seller or a person financed purchase. Unclear how long liability lasts.  Vince v. Wilson (Vermont, 1989)
 

· The Duties of LANDOWNERS and Occupiers:
· Traditional View (based on default of no duty to warn): Many states have abolished distinction between licensee and invitee

	 
	Definition
	Duty

	Trespasser
	No permission
	· No duty for negligent acts.  Only duty to avoid intentional or reckless harm.

· Some states impose a duty when landowner knows people frequently trespass, particularly if there is an attractive nuisance or for children

For Children: (restatement)

· Liable if possessor knows or should know that children likely to trespass AND

· possessor knows that condition could involved unreasonable risk of death or harm to such children AND 

· children don't know any better because of their youth AND

· Burden is slight compared to risk AND

· Possessor fails to exercise reasonable care to eliminate the danger or protect the children.

	Licensee
	Consent, social guest
	Duty to warn of or make safe known dangers

Carter v. Kinney (Missouri, 1995) - No duty to bible study invitee who slipped on ice

Public emergency workers (Firefighter rule)

	Invitee
	Consent, Expectation of material benefit,

Invitation to general public
	Duty to warn of or make safe known dangers and those that would be revealed by a reasonable inspection.  

However, no duty to warn or protect against open and obvious dangers


 

 

·  Abolishing Traditional Classifications: Question for jury now

· Half of the states have abolished some or all of the classifications

· Duty of reasonable care under the circumstances for all lawful visitors.   Rowland v. Christian, CA 1968, Heins v. Webster County NE 1996
· Policy reasons for and against abolishing old rule:

· Against: Loses predictability.  Landowners less able to guard against risk.

· For:  Life and limb are not less worthy of protection depending on the purpose or permission of the visit, and reasonable people do not vary their conduct based on the permission or purpose of the visit
· For: Eliminate complex and unpredictable state of the law necessitated by the harsh nature of the common-law-rules.

· Among factors to determine reasonableness:

· Foreseeability  of harm.

· Reasonableness of inspection and repair or warning.

· Purpose of visitor entering the premises

· Time , manner and circumstance for which the entrant entered the premises

· The use which the premise are put to

 

· Duty of Landlord to Tenants:
· Landlord liable for injury is attributable to: Sargent v. Ross, NH 1973
· Hidden danger in premises which Landlord but not tenant was aware.

· Premises leased for public use

· Premises retained under the landlord's control (common areas)

· Premises negligently repaired by landlord or failed to repair after promising to

· Landlord has duty to act as a reasonable person under the circumstances: Sargent v. Ross, NH 1973
· Foreseeability and unreasonableness of the particular risk of harm.

 

· Duty to Protect Public against Criminal Activity on property:   Posecai v. Wal-Mart LA 1999
· Landowners and business owners have a duty to take reasonable measures to protect tenants and customers against foreseeable criminal activities on the premises.    What's foreseeable?  Defined below:

· Modified duty because crime is in the intentional act of a third person whom the defendant does not control, and who therefore might otherwise be considered a superseding cause.  If risk is within control of D, then not superseding cause and can't use this.

· Duty imposed in different states vary:
· Specific harm rule:  Duty to protect only against known specific imminent harm   (Most restrictive)
· Similar incidents test: Duty to protect if prior similar crimes on or near the property.  (Restrictive)
· Totality of circumstances: (most widely used) takes into account, similar incidents, nature, condition and location of the land, level of crime in surrounding area, any other relevant factual circumstances.   (Very Broad)
· Balancing test: (CA and TN use this) Court weighs the foreseeability and gravity of the harm against the burden imposed on business to protect its customers from that harm.  (D2)  Decided by court, not jury

· The duty imposed varies among in different states.  The most restrictive duties are a duty to protect only against known specific imminent harm, or a duty to protect if there have been prior similar incidents.  Other states have adopted a totality of the circumstances test or a balancing test that considers the burden of imposing a duty into the determination of whether a duty exists...
 

 

· PARENTS: Intra-family Duty -  
· Spousal Parental immunity eliminated in the vast majority of states for both negligent and intentional injury

· Parental immunity eliminated in majority of states for intentional harm.

· Some states still have parental immunity, but only for acts of parental authority, supervision or discretion
· Some states eliminated parental immunity all together:

· Use A reasonable and prudent parent standard under similar circumstance  Broadbent v. Broadbent: (Az, 1995)
· Policy reasons for eliminating Parental Immunity:

· Injury to child worse that disturbing domestic tranquility

· Judicial process and system will sort out collusion and fraud issues

· Insurance prevents depletion of family resources.  Awarding damages helps parent raise child and pay for injuries

· Won't interfere with parental care or discipline  because typically jury award for  serious injury - willful and wanton

· GOVERNMENT:  State and Municipal Liability: (Only looked at NY)
· City/Government typically have sovereign immunity from suit.  Policy:  Don't want governments to be immobilized from tort liability
· However,  for most states, sovereign immunity has been waived for proprietary activities,  retaining immunity for some governmental functions.
· A governmental function = Services that only the government does, such as restaurant inspection, animal control,

· A proprietary function = private entity can perform

· Act looks much less governmental in nature. Many zoos are run by private organizations, and there is nothing about a zoo that is inherently governmental, so it is likely that sovereign immunity will not apply. 
· Duty of police to protect individual: Riss v. City of New York (NY 1968)
· Police do not owe a duty to protect any one individual against criminal wrongdoing.  Duty owed is only to the public as a whole and not to particular individuals.  Don't want to dictate how limited resources available are allocated.
· Exception in NY for 'special relationship' where there is an 'assumption of duty' which is defined as when the city:

· Assumed an affirmative duty through promises or undertakings,

· They know that inaction could lead to harm

· There's a direct contact between the city's agent and the injured party, and 
· The injured party justifiably rely on the city's undertaking.

· Policy:

· Imposing liability to police would increase tax for everyone

· Role of legislature to determine use of limited resources and scope of public responsibility

· Dissent: the duty owed is one acting as a reasonably careful and prudent police department under like circumstances.  Duty to all is a duty to none

· Medical Examiner:  Lauer v.City of New York (NY 2000)
· Duty owed to public as a whole not to particular individual - no special relationship

· Intent of Statute for keeping full and complete records for benefit of public at large.  Duty only to District Attorney.

· Dissent: (Policy):  Could be considered special relationship with P.  Precipitated investigation and should correct harm.  Very limited such cases, so no crushing liability

· Federal Government + Municipalities: Qualified Immunity for Discretionary acts
· Discretionary decisions/acts = Conduct of government employees exercising reasoned judgment

· "Discretionary decisions that involve allocation of resources such as police protection some​times requires a special relationship for duty to exist"

· Eg: Allocation of resources (police function)

· Ministerial acts = Conduct requiring adherence to a governing rule

· Department of Transportation - Highways:   Friedman v. State of New York (NY 1986)
·  Municipality owes non-delegable duty to keep streets in reasonably safe condition, but have some discretion under qualified immunity.  Under the doctrine of qualified immunity, the municipality may be held liable only if the study of traffic conditions is plainly inadequate or lax in reasonable bases.

· Duty to conduct study once informed of dangerous condition

· If repair found necessary from study, have discretion to set priorities, but duty to reasonably implement plan in a reasonable time .

· Liable if:

· Study grossly inadequate

· Study determines something needs to be fixed and not fixed in reasonable time without good reason

· The results of the study itself are consider Discretionary acts and are therefore immune to tort claims.

· Public Transit:
· No duty to 3rd party criminal activity - "Impact the  transit authority's resources"

· Also could argue proprietary function = private entity can perform

· Federal Tort Claims Act (FTCA):
· US federal government is liable for personal injury or death caused by the negligent or wrongful act or omission of a government employee:

· Acting within the scope of his employment, to the same extent as a private person under state law, with a vague exception for discretionary functions or duties of a federal agency or employee.  If it's a discretionary function, US retains its sovereign immunity.

 

· Duty of Care for Attorneys to clients:
· Meeting filing deadlines: good claim,    Poor strategic choices: difficult to prove

· Recommending settlements: settling for too little can be liability

· Criminal Cases:   Can only sue if prove that he's innocent of crime.

· Emotional Distress:  Court looks at foreseeability

· To Third Party:
· Wills:  3rd party beneficiary can hold you liable.

 

Negligence: Physical Harm

· Question:
· The plaintiff will claim that the negligence consists of …
· However, the negligence case raises a triable issue of fact for the jury.
· Plaintiffs may also try to show negligence in several other ways:
· This likely raises a triable issue of fact
· Expert testimony would be required to show that 
 

· Proof of Negligence  
(P has burden of proof.  Evidence viewed in light most favorable to the plaintiffs)
· Failure to act as a Reasonable Person of ordinary prudence (objective standard)
P must show that :

· D's conduct imposed an unreasonable risk  of harm on P

· The anticipate harm was reasonably foreseeable 

· Also talk about what precautions were reasonable and negligent not to take those precautions

· P must show that D "Knew or Should have known about unreasonable risk and failed to remove risk or warn of danger within a reasonable time  

(Negri v Stop and Shop)
· "Known" - D had constructive notice?

· "Should have known" --->  foreseeable risk?

 

· Learned Hand Formula: (B < LP, if negligent)  (US v Carroll Towing Co., 1947)
· Liability exists if Burden < L (injury) x P (probability that harm will occur from D’s conduct).
 

· Custom - Fact that D didn't follow customary practice is evidence of negligence  (Trimarco v. Klein, NY 1982):
· Because it establishes:
· Gives Constructive Notice on the D (should have known)
·  Feasibility and practicality,
· What reasonable person would do because custom is the judgment and experience of a large number of people - presumably reasonable
· NOT DISPOSITIVE either way  (suggestive, not conclusive)
 

· P may try to use Negligence Per Se doctrine to support case for negligence:
· Show that D violated a statute adopted by legislature or administrative regulation where the statute:
· Intended to guard against the kind of injury 

· Intended to protect the class of persons in questions

· Note:  Compliance with statute doesn't however show lack of negligence
· Establishes Negligence because a reasonable person would not violate safety statute  Martin v Herzog NY1920
Still negligent even if 'common practice' (Eg jaywalking Robinson v. DC)

· Exceptions:
· Incapacity (minor)
· Lack of knowledge of need to comply (tail light)
· Inability to comply (blizzard)
· Emergency (swerving to avoiding child in street) 'sudden emergency' doctrine.  In like of the 'circumstances'
· Compliance poses greater risk than violation   Tedla v. Ellman, NY 1939 (Policy: consistent with safety intention of legislature)
· For state and federal regulations: (Pre-emption)
· Just because product complies with state or federal regulations (FDA and Agriculture) doesn't mean that it automatically meets the higher standard of reasonable care.  (Edwards v. Basel Pharma, 1997) pg84
 

· Doctrine of Res Ipsa Loquitur   Byrne v. Boadle England 1863
· P may also try to apply the doctrine of Res Ipsa Loquitur where Jury is asked  to infer that P's injury/damage must have resulted from some negligence by D
· Res ipsa is often used to shift the burden of proof when the plain​tiff is unable to otherwise prove negligence;
· The very fact that [negligent act occurred], it can be argued, warrants an inference that someone must have been negligent
· Elements: Ybarra v Spangard CA SC 1944:
· Agent or Instrument causing injury was within exclusive control of D?
· Accident would not ordinarily have occurred without negligence. (Based on common knowledge, past experience (notice!) etc.  Jury decides).
· If plaintiff can prove negligence by other means, instruction of Res Ipsa Loquitur is not likely to be given to jury.
 

McDougald v Perry FL SC 1998: (No Evidence - lost chain)

· Ybarra v Spangard CA SC 1944: (burden shifting)
· Extension of RIL because can't identify specific instrument/agent and multiple suspects
· D is better position to know who's guilty than the P.
 

· Physical and Mental Abilities:
· Physical Disability =  taken into account "Reasonable person with a similar disability"
· Mental/Insanity/Emotional/Intellectual/Temperamental: -  Not relieved from liability unless very severe
· No leeway for mental deficiency: (Vaughan v. Menlove 1837) hay burned down
· Intoxication: - No defense.  "Ordinary reasonable person" would be considered sober.
· Stroke:  - No defense.  Policy:  serious concern for slippery slope.  
· (Roberts v. Ramsbottom, 1980).  Same as old or infirm.  
· Only defense when total loss of consciousness.  
· Children:  - Held to standard of a reasonable person of that age  and experience
· Unless engaging in adult activity (eg: driving).  Then held to reasonable adult standard
· Most states would say that a child < 7 years can't be negligent, between 7 - 14 presume not negligent, but rebuttable.
· Emergency Doctrine: Reasonable Person under circumstance  
· (Lyons v. Midnight Sun Transportation Services, 1996, pg60).
· Some courts use "exhibit Honest Judgment" 
· Parental Supervision: (not vicarious liable for torts of their children)
· May be held liable for negligent supervision
· Must exercise reasonable care to supervise the conduct of his/her minor child:
· Prevent child intentionally harming others
· Posing unreasonable risk of harm to others
 

· Creating Unreasonable Risk:
· Foreseeability of Risk:   (Adams v Bullock NY 1919)
·  "High degree of vigilance" needed for "destructive agency"   (Nelson v. Branford)
· Braun v. Buffalo: Electrocution: 15 year old wiring  5ft above a 20ft tall building in NY.  Insulation only lasts 3 years. 
· Wood v. Groh (pg52) "Highest degree of care in safekeeping the handgun"
· Constructive Notice Theory: Negligent if knew about the risk and no address it     
· Bethel v. NYC Transit Authority NY 1998
· Defect should be around long enough for D to notice and address it Negri v Stop and Shop: NY  1985
Otherwise: Gordon v. American Museum of Natural History: NY 1986

· Warnings:
· Failure to warn of known dangers can constitute negligence
· Does not immunize D:
· Still liable for "unreasonably dangerous" activities even if warn (Eg:  throwing a TV out the window)
 

· CAR/VEHICLE - Negligent entrustment:  Vince v. Wilson (Vermont, 1989)
· “Knew or should have known some reason why entrusting the item (eg: Car)  to another was foolish or negligent”. 
· Theory extended to seller or a person financed purchase. Unclear how long liability lasts.
 

· Employer:
· The employer may be liable for its own negligence, in negligent hiring or supervision
· Also vicariously liable for torts of its employees (see respondeat Superior)
· Medical Malpractice (Breach in Reasonable Doctor Standard):
· Custom defines the standard of care and determines whether negligent:
· D must exercise the same degree of diligence and skill commonly possessed by other members of the profession; engaged in the same kind of practice in the same or similar locality.  
· “Same or similar locality rule”  over-ruled Sheeley v Memorial Hospital RI 1998
·  Modern communication, transportation and national standards overcome differences in city v. rural standards.
· Many states now apply a national standard:
· Standard of care is the same degree care and skill expected of a reasonably competent practitioner in the same field as the defendant,  performing the same procedure, and acting under same or similar circumstance
· Requires Qualified expert testimony to establish custom: knowledge or and familiarty with the procedure
· One who has knowledge of and familiarity with the procedure through experience, observation or education

· Take into consideration: years of experience , how up to date is practice, recently performed procedure? etc

· Doctrine of Informed consent: Negligent if doctors doesn't explain risks and alternatives
· Patient must be given adequate information concerning the proposed course of treatment before consent to such treatment will be considered valid.  Doctor must disclose:
· Information that would be material to a reasonable patients informed decision including reasonable alternatives. 
· That includes if the proposed treatment is invasive or not.  Matthies v. Mastromonaco NJ 1999
· What would a reasonable patient consider enough information for informed decision, risks, alternative:
· Objective Reasonable patient standard:
· Objective=fair, but unfairly imposes jury position on patient.  Each patient different.
· Subjective patient standard (what patient himself considers reasonable)
· Patient's individual needs met, but hindsight bias
· Causation.
· Lost Chance Theory:  (Alberts v Schultz NM 1999)
· When malpractice obliterated or reduced the odds of recovery that existed before the act of malpractice
· Typically only adopt this for <50% lost chance.  If >50, more likely than not negligence caused the entire damage and pay 100%.  A few cases have awarded >50% lost chance.
· Burden of proof for P still the same (duty, breach, causation, damages):
· Proving Causation:
· Must demonstrate to a reasonable degree of medical probability a causal link between the doctor's negligence and the loss of that chance of being cured
· Proving Damages, Must look at both:
· Underlying injury caused by the presenting problem
· The exacerbation of the presenting problem which evinces the chance that has been lost
· Using Expert Testimony:  Zuchowicz v US (2nd Cir 1998)
· Admissibility of Expert testimony:
· Daubert Factors: Determine  whether EXPERT testimony rests on reliable foundation and is relevant to the task at hand.
· Whether theory can be or has been tested according to the scientific method

· Whether the theory or technique has been subjected to peer review and publication

· The known or potential rate of error

· Whether theory is generally accepted

· Federal test.  Some but not all States have adopted this.
· Frye-Kelly Test:
· Scientific evidence presented must be "generally accepted" by a meaningful segment of scientific community
·  CA, NY and some other states use some form of Frye.
 

· Business Practice Rule: Randall v. K-mart 2nd Cir. 1998 (Vermont)
For business practices that create a reasonably foreseeable risk of harm to invitees --> No constructive notice  needed
Store has duty to discover and remove hazard created by inherent risk of business practice.  
Also has burden to show what steps taken to avoid the foreseeable risk of harm.
 

 

Negligence: - Economic Harm

No duty to avoid causing pure economic loss to P in absence of something more tangible like physical injury.

 

ECONOMIC HARM due to Negligence:

Typically no negligence recovery for pure economic losses
Economic loss must flow from physical injury or property damage.
 

Economic Harm due to misinformation from Accountant:
To Whom Owes a Duty:  Nycal Corporation v. KPMG Peat Marwick LLP (MA 1998)
Foreseeability test: (NJ uses modified Foreseeability approach)
Those who reasonably have foreseen would obtain and rely on the accountant's opinion (known or unknown investors)
Near privity test: (NY, has lots of accounting firms)
Those who they are in privity or in a relationship sufficient approaching privity: (test)
Rely to their detriment on an inaccurate financial report 
Accountant aware that report was to be used for a particular purpose
Conduct by the Accountant creating a link showing reliance or near privity.
 552 of Restatement: (Majority states favor including Mass.)
Justifiably Relied to their detriment on information
Limited to those that accountant:
Intended to supply or knew recipient intended to supply information AND
Intended information to influence or knew recipient so intended
 

 Economic Harm due to Lost Opportunity in Business:  532 Madison Ave  v. Finlandia:  (NY 2001)
Duty only when personal injury and economic loss is involved.  
Balancing factors for determining duty:
Reasonable expectations of parties and society generally
Proliferation of claims
Likelihood of unlimited o insurer-like liability
Disproportionate risk and reparation allocation
Public policies affecting the expansion of limitation of new channels of liability
Policy driven:   
Difficult to distinguish damage from that suffered by the community as a whole.
Pure economic loss leaves too many people open to sue, and the court is trying to limit liability legally
 

Attorneys:
 Lawyer might be liable for economic harm that results from failure to meet the customary standards of the profession.  
To clients:
Could be transactional malpractice:
Negligently, resulting in the loss for client, or settling for too little
or could be litigation malpractice, 
Missing statute of limitation otherwise failing to properly maintain the action.  
To Third Party:
Negligently drafting a wills:  3rd party beneficiary can hold you liable.
Causation:
Requires showing that you had a likely success in the underlying case had it been litigated.
 

 

 

 

 

· NIED - Negligent Infliction of Emotional Distress
 

· Direct Action:
· Impact Rule [Traditional Rule, Ward v. West (NJ.1900)]: (Minority)
· Traditionally,  Proof of physical impact required to recover for emotional harm (including pain and suffering)
· Some states may require proof of physical injury.  Other states allow proof of severe emotional distress  (injury cannot be 'pure' emotional' distress.  Must be associated with physical injury)
· Rationale: a good way to limit fraudulent cases.  Has been mitigated by zone of Danger rule.
 

· Zone of Danger Rule: (Majority, Many states adopted this, Cited in Gottshall, US SC 1994)  Falzone v Busch: NJ 1965
· Requires:
· Recovery is permitted for a reasonable fear of immediate and personal injury if plaintiff was in the zone of danger caused by the defendant's negligence. (Gottshall). - Based on foreseeabilty
· Suffers severe  mental or emotional distress
 

· Exposure to Carcinogens (Eg: asbestos) NOT considered physical impact:  Metro-North v Buckley  US SC 1997 [273]:
· Cannot recover for future physical harm with unknown risk unless one has manifested physical symptoms
· Can recover for exposure to Carcinogens if prove "more likely than not" will develop cancer due to exposure.  
Potter v. Firestone CA 1993 [279]: 

 

· Reasonable Foreseeability Standard of Care   Gammon v Osteopathic Hospital of Maine, Inc. ME 1987
· Recovery based on Reasonable Foreseeability of emotional harm for the ordinary sensitive person
 

· Some jurisdictions create special categories that allow Recovery for ED even with No physical harm:
· Eg: mishandling human remains, misinforming someone of a death of a close relative
· Require only reasonable "Foreseeable" emotional distress
 

· By-Stander Action:
· Zone of Danger: (NY)  Johnson v. Jamaica Hospital NY 1984 [295]: 
· P can recover for emotional harm suffered from witnessing negligently inflicted harm causing death or serious injury to another (generally a close relative) when he is in a position to fear for her own safety or in risk of physical injury
 

· California initially implemented the Dillion Factor Test to determine whether emotional harm was foreseeable:
· Dillion Factors Test: minority (Dillon v. Legg, Cal.1968) 
· Whether the plaintiff was located near the scene of the accident  (foreseeability increases as you get closer)

· Harm from direct and contemporaneous sensory observation of the accident 

· Whether the plaintiff and the victim were closely related 

· Severe emotional distress

· Death or serious physical injury caused by D's negligence.

 

· California later turned those 3 factors into elements:
· Modified Dillion Elements:  Thing, CA 1989
· mother who was nearby, neither heard nor saw accident injuring her child, but was told about it, rushed to scene to find child’s bloody and unconscious body.

· P must be present at scene of accident

· Witnessed the accident (consequences not enough)

· Relatives residing in the same household, parents, siblings, children and grand-parents

· Severe emotional distress

· Death or serious physical injury caused by D's negligence

 

· Portee Elements Test:  majority  (Portee v. Jaffe:  NJ 1980)
i. At the scene of the accident

ii. Observation of the death or injury (not just accident)

iii. A marital or intimate familial relationship 

iv. Severe emotional distress

v. Death or serious physical injury caused by D's negligence.

 

· Policy for recovery:
· Purpose of restricting recovery is to limit fraudulent claims.  Courts doing this may allowing instances where ED is most foreseeable 
Courts are amenable to stretching the rules - Portee stretched witnessing accident to witnessing death/serious injury.

Possibly more traumatic than being at the scene – seeing in high-definition
More foreseeable harm
Does this overstretch the umbrella of liability?  Or still limited?
 

Ochoa [Cal 1985, p291]:

Mother watches child get sicker and sicker in juvenile hall when medical staff did not respond to the emergency, died after she left for night. 
There is a sufficient cause of action for NIED; observance of D's negligent conduct sufficient.
But no accident involved! Represents high water mark of recovery under Dillon standard. CA Court changed hands, liberals out, conservatives in, to stop slippage of Dillon. 
 

Loss of consortium:

Spouse:   All states will allow recovery for the emotional harm resulting from the loss of society and companionship of a spouse who has been injured.  
Parent-Child:  Some will award loss of consortium to parents for an injury to a child.  
Child-Parent:  Only a few will permit child to sue for the loss of consortium of a parent.
 

· CAUSATION:
· Two sub-elements to causation:
· Factual cause  (Cause in fact)

· Proximate cause (legal cause): injury is closely related to D’s conduct that liability should attach.
· Chain of events not so unusual or unpredictable as to trigger the limitations on proximate cause discussed in Palsgraf 

 

· Cause in Fact:
· "BUT FOR" test: (Traditional)
·  P must prove that “but for” D’s negligent act, the injury/damage would not have occurred
· D would try to show that P would be still be injured even if not negligent.
· This test doesn't work well for multiple sufficient (independent) causes
· Can still work for Summer v. Tice case for alternative liability and racing hypo for acting in concert.
 

· "Reasonable Certainty" Test:  Stubbs v City of Rochester, NY 1919
· Establish with reasonable certainty that the cause of the injury was the one for which the defendant was liable.
· Court will allow juries to infer causation, where the P was exposed to the agent of illness and other causes were introduced and ruled out.  
 

· Substantial Factor Test: (alternative approach when "but for" test does not yield satisfactory results.)
· Alternative approach when "but for" test doesn't work.  Several ways to look at it:
· A cause, not the cause
· Multiple sufficient cause (each could independently cause the injury/damage) - Jury decides whether there is "substantial" degree of causation.
· Third restatement rejects it because it causes ambiguity - could suggest proximate cause
 

· Burden Shifting for Causation:  (Cardozo and Traynor)  Zuchowicz v US (2nd Cir 1998)
· If negligent act increases the chances that a particular type of accident/harm would occur AND

· That particular type of harm did happen

Burden shifts to D to produce evidence rebutting causation.  If D can't prove otherwise, Cause-in-fact shown

 Might be limited to situations where the D has a better ability to explain what happened, or if because of policy, believe that an erroneous finding of no liability is more harmful than erroneous finding of liability

 

· Expert Testimony to determine causation:  Zuchowicz v US (2nd Cir 1998)
Daubert Factors:  Federal test.  Some but not all States have adopted this.
Determine  whether EXPERT testimony rests on reliable foundation and is relevant to the task at hand.
Whether theory can be or has been tested according to the scientific method

Whether the theory or technique has been subjected to peer review and publication

The known or potential rate of error

Whether theory is generally accepted

Frye-Kelly Test:
Scientific evidence presented must be "generally accepted" by a meaningful segment of scientific community
 CA, NY and some other states use some form of Frye.
 

Lost Chance Theory:  (Alberts v Schultz NM 1999)
Health provider's malpractice has obliterated or reduced those odds of recovery that existed before the act of malpractice
Most courts have only adopted this for <50% lost chance.  If >50, more likely than not negligence caused the entire damage and pay 100%.  A few cases have awarded >50% lost chance.
Burden of proof for P still the same (duty, breach, causation, damages):
Proving Causation:
Must demonstrate to a reasonable degree of medical probability a causal link between the doctor's negligence and the loss of that chance of being cured
Damages are measured by a % of the value of the entire injury where % =  lost chance of recovery
 

Proximate Cause:

Policy restrictions to limit liability for unforeseeable results of one’s actions.
 

Two General approaches
Early Approach: "Direct and Immediate Cause": (Polemis, 1921) - minority
D is liable if his conduct is the "direct cause" of the P's injury 
Problem: Liability cut off where subsequent conduct contributes to the accident
Reasonably Foreseeability/Scope of the Risk: (Wagon Mount, 1961) - majority
D is liable only for the harm which is a reasonable foreseeable consequence of the negligent act
Only need to foresee injury/damage could occur:
Not manner in which they were brought about
Not extent of the injury/damages (Eggshell Plaintiff)
 

Unforeseeable Harm - The Eggshell Plaintiff Rule: No foreseeability required  Benn v. Thomas, IO 1994
 Requires D to compensate P for all harm from D's negligence, even if P is unusually susceptible to harm.  Even for unforeseeable harm
 

Palsgraf Cardozo's No Duty - "Unforeseeable Plaintiff" rule
A defendant owes a duty of care only to those who are in the reasonably foreseeable scope of danger if person were to act negligently - Duty limited
Andrews Dissent:  Duty to the world at large.  However, not foreseeable Proximate Cause: remoteness in time and space, natural and continuous sequence
 

Superseding causes:  Doe v. Manheimer: Ct 1989
D is negligent and there is but for causation, but not liable if:
Third person's intentional action is so much greater so much more directly related to the harm, and not within the direct scope of the risk (supersedes initial negligence)
Eg: Defendant spilled gasoline and did not clean it up, he is not responsible for the resulting fire if someone intentionally ignites the gas. 
 

	Dillon v. Twin State Gas & Electric (NH 1932) [403]

Boy lost his balance while sitting on girder 19feet above bridge.    Grabbed negligently exposed wire and was electrocuted.  Fell down to his death.
Can contest causation: Would have died anyway despite exposed wire
Can contest damages:  Would have only lived 3 secs more after electrocution

	Wagner v. Mittendorf (NY 1922) [406]

D negligently broke P's leg.  While P was recovering, his crutch slipped and leg rebroken.  Court held D liable for aggravation.
How long can P be liable for?  Fire?

	Berry v Sugar PA 1899 [415]:

Trolley not supposed to go over 20 mph, went pass limit, tree fell on passenger just as it was passing by.
No proximate cause, negligence is speeding:
“but for” cause established: if had not been speeding, wouldn't have hit tree
No proximate cause because risk of tree falling was not increased by D’s conduct (speeding)

	Doe v. Manheimer: Connecticut, 1989

Woman raped behind negligently maintained bushes
Superseding intentional cause, so no liability
Can argue this case with duty:  No duty (walmart case)
Can also argue this case with proximate cause:
The court explains that the only way a negligent person can be removed from liability is when:
The harm is intentionally caused by a third person and 
Is not within the scope of the risk created by the defendants conduct. 
No record of anything like this happening at this location.  Only thing that has occurred there is the vagrancy of bums. 
No evidence aside from her circumstance that this location is a catalyst for crime. 
If she had tripped on the bush and broken her ankle the owner would have been liable.


 

  

Multiple Defendants:

 

· Joint and Several Liability:  (Traditional doctrine)  Assume this doctrine unless Prof otherwise states

·  Each D is negligent and both contributed to the entire harm.

· Both liable for the entire amount of damages.  P can claim from either D.

· D can seek indemnity (3rd party action) or contribution legal action.  Sue together and single judgment.

 

· Alternative Liability:   Summers v Tice CA 1948
· Two or more D acted negligent, can't determine which one liable, courts may hold them all liable and shift burden of proof to D to demonstrate that they were not negligent.  If no one admits, joint liability.

· If only one acted negligently, this wouldn't work.  Case dismissed (Garcia v. Joseph Vince, CA) - Defective Saber

 

· Concerted action: (Drag racing between 2 cars, Orser v George, 1967)

· Where the defendants have a tacit or express understanding to commit a tortuous act, joint and several liability apply 

 

 

· Contributory Negligence:  No majority.  States all over the place with this. (pg372)

· You divide out the percentage between the Ds based on fault.  Jury decides fault.

· California: joint and several liability exists only for economic harm, Non-economic harm: Contributory Negligence

 

· Market Share Rule:  No Causation needed, Several Liability Only 
 Hymowitz v Eli Lilly & Co NY 1989
· If P can't prove which of many D's caused injury, but can show that all were negligent in producing a defective product:
· Court may give each D the burden of proving that he did not cause the injury.

· Liability based on national market share.  Creation of a general risk of injury.
· Some jx allow D's to exculpate itself through evidence.  Other's do not allow.

· D can also bear the burden of determining the market share %.  Otherwise liability divided equally. (Martin v. Abbott Labs)

· Extreme.  Used only when lack of information

· Several Liability - Need separate claim for each manufacturers.  Impossible to get 100% recovery.

· No need to prove causation and companies can't claim there is no causation and their pill didn't cause the injury (based on evidence of color of pill etc).

· Applicable only when product is identical:

· Asbestos:  No.  Composition differs too much

· Lead paint: No. Too many other sources of lead other than lead paint

 

DEFENSES TO NEGLIGENCE:

 

· Contributory Negligence:  (A few states, Alabama)

· P is COMPLETELY barred from recovery if:

· He is negligent (breaches duty of 'reasonable care' to self), and 

· His negligence is the proximate cause of the accident

· Limitations to this Defense:  

· Not available for Recklessness and intentional acts.

· Last Clear Chance:

· No contributory negligence if, just before accident, the D has an opportunity to prevent the harm, and does not.  D liable if she does not take advantage of that last opportunity.

· Refusal to Impute contributory negligence

· Court refused to impute driver's negligence to rental car company (owner).  Rental car company therefore not contributory negligent and can claim against D.  Continental Auto Lease Corp v. Campbell
 

If contributory fault is established, under the UCFA it reduced the plaintiffs’ recovery by the percentage of fault that is attributable to them, but it does not negate the cause of action. 

 

· Comparative Negligence (almost all states have adopted this):
· Divides liability between P and D in proportion to their relative degrees of fault.  Jury allocates percentage of fault among all people who's negligent acts contributed to the harm.

· Plaintiffs’ recovery decreased by the percentage of fault that is attributable to him.

 

· UCFA (pg 447)

· Defendants are jointly and severally liable for their share of damages based on proportion of fault (2c)

· If one of the defendants are insolvent, his share is divided according to the proportion of fault (2c)

· For counter claims, damages would still be split up according to the percentages fault.  (3)

· Set-off is denied in order to avoid a windfall to insurers and to maximize compensation.  (3).  Each pay the other what is owed.  No canceling out.

· Settling:  Effect of release - settling result in loss of benefits of joint and several liability.  Can't recover the remaining from other defendants.

· Medical Malpractice:  Fritts v. McKinne OK 1996 [459]
· Consider only P's contribution to the harm after admitting to the hospital, but not before.

· Imputation of negligence from one P to another:
· Loss of consortium:  YES (most jx)

· Where injured spouse and defendant both at fault, most state treat claim as derivative and imputed the negligence of injured spouse to the other spouse.

· Wrongful death:  YES (most jx)

· Most courts also treat as derivative

· Bystander emotional distress:  DIVIDED

· Griffin: P's fault not counted for Emotional distress.  Concerns the ED suffered by P due to D's negligence and makes no difference whether the victim was at fault.

· Portee:   Shouldn't allow P to recover a greater proportion than the injured party.  Any award should be reduced by the negligence of the injured victim as well as of course any contributing negligence of the plaintiff himself. [456]

· Parent-Child: NO

· Courts refuse to impute negligence of parents to children.

· If child is hurt by combined negligence of mother and stranger.  Child can sue stranger and mother.

 

· Doctrine Avoidable Consequences: (Burden of proof on D)

· Even if D is completely at fault, Plaintiff's recovery may be reduced if he failed to exercise due care after the accident to mitigate the harm done - Eg:  follow medical advice

· Duty to undergo surgery to mitigate damages caused by defendant's negligence if no 'recognized risk'.  Otherwise no duty. (Hall v Dumitru, IL 1993)
· Religious beliefs doesn't justify failure to accept mitigating treatment.   (Munns v. Algee, 5th Cir 1991).
· Seatbelts and helmets:

· Failure to wear safety devices can reduce recoverable damages, (CA - complete, Other states have cap)

· States cap the amount to less than 50% to prevent modified comparative negligence from allowing no damages

 

Assumption of Risk: 
 

· Express Assumption of Risk: 
· If there is no public policy against it, P completely barred from recovery after signing express agreement (written or oral) assuming the risk of the activity.
 

· Most states limit these expressed agreements in some manner for Public Policy Reasons:
· Well drafted exculpatory agreements should be upheld if:
· Freely and fairly made

· Between parties who are in an equal bargaining position, 

· There is no social interest with which it interferes.

 

· Tunkl factors - exculpatory agreement invalid for public policy reasons if some or all of below:  Dalury v. SKI
· Business of type generally thought suitable for public regulation 

· Party seeking exculpation- Providing important public service?
· Public facility - advertise and invite many people to ski.  When enough people visit, legitimate public interest arises.  Significant premise liability.
· Service open to anyone in public who seeks it

· Imbalance in bargaining strength

· Party provides no option whereby a purchaser may pay additional reasonable fees and obtain protection against negligence 

· Purchaser or his property placed under the control of the seller, subject to the risk of carelessness by the seller and its agents.

 

· Jones case,CO 1981 Exculpatory agreements invalid if:
1. Existence of a duty to the public

2. The nature of the service performed

3. Whether contract was fairly entered into

4. Whether the intention of the parties is expressed in clear and unambiguous language

 

· Totality of circumstances against the backdrop of current social expectations used:  Dalury v. SKI VT 1995 [467]:
· Place responsibility for maintenance of land on those who own or control it with the goal of keeping accidents to a minimum level.  
· D has expertise and opportunity to foresee and control hazards and to guard against negligence of their agents and employees.  
· Skiers are not in a position to discover and correct risks of harm.  Broad waivers of liability would removed important incentive to manage risk.
· Implied Assumption of Risk: 
Primary Implied assumption of risk:  (Murphy v. Steeplechase Amusement)
Elements: (Negates Duty!)
Reasonable person would know that the activity is unavoidably risky (objective standard)
P voluntarily chooses to engage in unavoidably risky activities.  P voluntarily assumes the risk inherent in the activity by taking part.  
Eg:  Hit by baseball in game, ice skating.
Secondary Implied assumption of risk:  (Davenport v. Cotton Hope Plantation)
True Affirmative Defense
D does have a duty and there is a breached the standard of care but P was aware of the negligence (risk) and chooses to encounter it .   
West Virginia: (Davenport)
In some comparative fault jurisdictions, no absolute defense:
Unreasonably encountered risk -->  P's recovery reduced by % fault  attributable to him
Reasonably encountered risk  --> no negligence, full recovery
Rhode Island:
In other jurisdictions, can be absolute defense:
If P subjectively knew about the risk and unreasonably encountered it --> Absolute Defense. 
If P reasonably encountered it (regardless of whether subjectively aware of risk), no negligence.
 

Firefighter's Rule: 
A firefighter or police officer who enters private property in the exercise of his duties occupies the status of a licensee and therefore is owed a duty of care by the property owner that is less than owed to an ordinary invitee.
Should not extend to non-premise liability. Eg:  Landowner not liable for injury due to brake failure 
Can recovery from third party based on negligence.   Levandoski v. Cone  SC of Conn 2004 
Bases of the firefighter rule:
On landowner liability as the case we read - Extend rule to police too.
But some states may also rely on assumption of risk as a rational
Some may rely on rational that landowners have already compensated thru property taxes and disability insurance and don't want double recovery.  
 

Preemption:
Preemption: is an aspect of constitutional law. All federal law and treaties shall be the supreme law of the land. Found in the supremacy clause.
Express preemption: congress sets the standard and no state may make a law conflicting it.
Implied preemption: State law interferes with the goals of federal law according to legislative intent.
Conflict: when unsure whether state or fed law should win. Wyeth: fed law sets a floor and not a ceiling
ERISSA pre-emption: Employee health benefit plans governed by ERISA.  ERISA pre-empts state in almost all circumstances.
Geier v. American Honda Motor Company

Court holds that even with a saving clause that saves certain lawsuits still can apply implied preemption. Requirements can be imposed by the court and thus would interfere with governmental goals or would interfere with their demand for no other policies in that area

 

 

· Strict Liability
· Liability imposed even when no intent or negligence
· Goals:
· Loss Spreading

· Risk reduction:  accidents avoidance

· Loss allocation: loss to be internalized by enterprise that engendered it.

· Administrative efficiency: (prevent costly and time consuming trials)

· Fairness: 

 

· Traditionally:  Rylands v. Fletcher, (Ex. 1868)
· Liable for all damages of anything you bring/keep on your land that's likely to do mischief if it escapes.
· Limited to only non-natural use of land
· US: SL on property could stifle development and progress  Losee v. Buchanan, NY 1873
 

· Keeping dangerous or wild animals:
· Uncommon, unnecessary and highly dangerous activity.
· Give low utility, inappropriate location, high risk of such activity -> Appropariate to ban it completely.
· Victims will be compensated regardless of conduct of owner.
 

· Ordinarily SL only imposed on Ultra-hazardous activities like dynamite blasting.  Sullivan v. Dunham, NY 1900
· Posner sug​gests that SL is imposed when the hazard is so great, relative to the value of the activity, that we desire the actor not just to take reasonable care, but that he consider he possibility of foregoing the activity altogether.
· Policy Reasons for SL:
· Encourage actors considering the act to forego the risky activity entirely.  Consider alternative ways to achieve the same goal.  Therefore SL would lead to less high risk activity
· Encourage those who do to take all possible precautions for safety.  Therefore SL makes high risk activities safer.
· Blasting company in better position to spread the cost by purchasing insurance and redistributing the cost to customers of its services.
 

· Definition of abnormally dangerous activity: R2d Torts §520  
· Existence of a high degree of risk of injury or damage

· Likelihood that the harm that results from it will be great;

· Inability to eliminate the risk by the exercise of reasonable care (negligence!)

· Extent to which the activity is not a matter of common usage;  (common=not great hazard or technology doesn't exist to make minimize risk)

· Inappropriateness of the activity to the place where it is carried on and;  (this can be used to eliminate risk)

· Extent to which its value to the community is outweighed by its dangerous attributes.

 Indiana Harbor Belt R.R. Co. v. American Cyanamid Co: (7th Cirt, 1990)
No SL needed if high risk can be eliminated with due care.  (ie negligence can be applied)
Product Liability:

 

Historical development:
No privity requirement to sue manufacturer for negligence:  MacPherson v. Buick Motor Co. NY 1916 [550]
Transition to SL for Product Liability Escola v. Cola Cola CA 1944,   Greenman v. Yuba Products (CA 1963)
 

Negligence in Product Liability:
Duty of reasonable care
Product was unreasonably dangerous and created unreasonable risk
Difficult to sue retailer for negligence if they bought product fully packaged from manufacturer.  Must use SL.
 

Policy Reasons for imposing SL for Defective Products:
Compensation to victims
Difficulty for consumers to assess risk, manufacturers in best position
Deterrence 
Manufacturer better position to spread the risk. 
 

Restatement:
R2d Torts §402A [566]  - Unreasonably dangerous (Most states)
Doesn't distinguish between Manufacturing, design defects , or failure to warn claims
Product in a defective condition and user can recover under SL if:
Product is unreasonably dangerous to user
Seller is in the business of selling such a product 

Product reaches the consumer w/o a substantial change in condition

Product defect caused injury/damage

Product used in a reasonably foreseeable manner

EVEN IF the seller has exercised all possible care AND there is no privity of contract.

 

R3d Torts  [567]  - Strictly Liable for harm to person/property caused by defective product if one engaged in the business of selling or otherwise distributing products.  Three types of defects:
Manufacturing defect if departs from intended design (even if not unreasonably dangerous??)
Design defect when foreseeable risk of harm posed by product could be reduce/avoided by using reasonable alternative design
Defective because of inadequate instruction/warning. 
 

Strict Liability for Defective Products:
Duty:  
Seller must in the business of selling such a product:
· No SL for used sales.  Does not apply for provision of services
· Seller and manufacturers have a duty not to sell or distribute defective products  (retailer can't exculpate itself)
· No duty to discover defect or guard against possibility of it.
· Breach:
· Seller is liable for any consequences of selling a defective product even if defect was introduced without any fault on his part by his supplier or by his supplier's supplier
· Whole supply chain liable for consequences of selling defective product:  Welge v. Plainters (7th Cir, 1994) 
 

· Manufacturing Defects: 
· Product defect
· Product departs from its intended design (even if all possible care was exercised)
· R2d Torts 402A elements:
· Product reaches the consumer w/o a substantial change in condition

· Product defect caused injury/damage

· Product used in a reasonably foreseeable manner

 

· Design Defects:
· Open and Obvious: Courts may or may not consider whether product is "open and obvious" in determining product defect where product cannot be made safer without fundamentally altering its nature.
Apply C/E test: consumers understand its danger and accept them
Apply R/B test: Can't be redesigned to be completely benign and still retain its nature.
Consumer Expectation test:   
Defective if product fails to perform as safely as an ordinary consumer would expect when:
Used in intended or “reasonably foreseeable” manner
Defect existed when it left manufacturer's possession
Defect was the proximate cause of the injury or enhanced injury (causation)?
Inappropriate to require a witness
Risk Benefit Test  (much like negligence):
Defective if the risk inherent in the design outweighs the benefit of that design
Need expert testimony
Must compare among similar products
For some states:  Need to show a reasonable alternative design (Banks) would reduce foreseeable risk of harm.   Need to consider limits of technology at the time product was manufactured.
Used in a “reasonably foreseeable” manner
Defect existed when it left manufacturer's possession
Defect was the proximate cause of the injury or enhanced injury (causation)?
 

R/B analysis from (Ortho v. Heath, CO 1986)
Danger-Utility Test: balance the following factors:  (5-7 not in CA factors)
Usefulness/desirability of product to users and public as a whole

Safety —likelihood it will cause injury and probable seriousness of injury 

Availability of safer substitute product that meet same needs

Manufacturer’s ability to eliminate the safety issues without impairing its usefulness or too expensive 

User’s ability to avoid danger by exercise due care

User’s anticipated awareness of the dangers and avoidability because of public knowledge, obviousness, warnings, or instructions 

Feasibility of manufacturer of spreading cost around or carrying insurance.

 

When C/E v. R/B is appropriate: Soule v. General Motors, (CA 1994):
C/E test when everyday experience  permits a conclusion that the product's design violated minimum safety assumptions 
R/B test when product so complex  that ordinary customers have no real clue about performance expected.  Need expert.
 

Crashworthiness doctrine.   Camacho v. Honda Motor  (CO 1987)
SL if manufacturing or design defect caused or enhanced injuries in an accident: 
Manufacture has a duty of reasonable care to minimize foreseeable injury to the degree that it is cost effective to do so because crashes are foreseeable
Open and Obvious danger not a defense to product being unreasonably dangerous
 

Inadequate warning/instruction:
No warning can save D from SL if defectively manufactured or designed.
No need to warn of obvious dangers
No encyclopedic warning required.  
Too detailed of a warning undermines the effectiveness of them and the warning losses its communicative value.  Hood v. Ryobi American Corp  (4th Cir. 1999)
A clear and specific warning is sufficient  Hood v. Ryobi American Corp  (4th Cir. 1999)
 

Warning need only be reasonable under the circumstances  Levin v. Walter (Md.1968)
Defective product if  known or foreseeable risks could be reduced or avoided by reasonable instructions or warnings. (R3d Torts)
More Detailed Warning needed?  Apply Learned Hand Rule: 
Weigh the Benefits of more detailed warning vs cost and risk of encyclopedic warning losing effectiveness.  Consider degree of danger too.
 To be adequate, the warning must indicate the 1) scope of the danger, reasonably communicate the 2) extent or seriousness of the harm that can result, must be prominent enough to adequately alert a reasonably prudent person to the danger.
 

State of the Art Rule - R2d Torts: (majority)   Vassallo v. Baxter Healthcare Corp. MA 1998 
Duty only to warn of foreseeable and reasonably knowable risks in light of scientific knowledge at the time product was sold/distributed. However, manufacturer must do reasonable testing to discover risks.
Court could give D burden to prove extent of knowledge at the time of sale/distribution because they are the expert in the field (Feldman)
Hindsight Duty to warn -implied warranty of merchantability (minority):  (Beshada, asbestos case)
Duty to warn of all risks associated with the product regardless of whether the risks were reasonably known at the time of the sale 
Policy justification: incentive to invest in safety research.  D is superior position to know the issues.
 

Causation: Heeding Presumption Coffman v. Keene (NJ 1993)
If inadequate warning, manufacturer have burden to show that accident would have happened anyway
Operates as a powerful incentive to manufacturers
Exception: 
Learned Intermediary Doctrine:   Edwards v. Basel Pharmaceuticals OK 1997 [592]
For certain products (prescription drugs) which you can't get unless going through a 3rd person (doctor), if manufacturer adequately warned intermediary, then no duty to warn end consumer.  Especially when new package and label given by pharmacy.  Exceptions:
Mass immunizations: not prescribed as a prescription drug.

Whenever FDA mandates that warning be given directly to the consumer. 

Compliance with FDA regulations does not necessarily satisfy duty to warn.  Duty is governed by common law, not by FDA regulations. (Pre-emption)

 

No SL for Services:  Royer v. Catholic Medical Center NH 1999 [632]:
SL only applies to goods (products) not to providers of services.  For mixed good/service providers, must be predominately supplier of goods person is engaged in the business of selling goods
Policy:  Fear of increasing hospital costs
Doctor, Dentist, and Pharmacist considered services.  Beautician held SL though.   
Policy:  Don't want to hinder important/vital service of Doctor, dentist, pharmacist.
 

Defenses to Product Liability:

 

Duty, Assumption of Risk and Comparative Fault for Product Liability
 GM v. Sanchez TX 1999 [620]
No duty to discover defect or guard against possibility of its existence.
Assumption of risk if discovers defect, aware of danger and still unreasonably uses the product
Consumer's conduct other than mere failure to discover or guard against a product defect is subjected to comparative responsibility. 
Behaved negligently?  Unreasonable behavior if product wasn't defective?
 

State of the Art:
Duty only to warn of dangers known at the time product sold and distributed.
No liability if design of product reasonably safe in light of the technology available at the time it sold/distributed product
 

Product only injures itself:  East River Steamship v. Transamerica Delaval, (1986)
Majority view (Seely) - No liability --> Preserve proper role for the law of warranty
Opponents: Arbitrary that economic losses are recoverable if P suffers bodily injury or property damage but not if a product injures itself.
Minority view (Santor) - Liability --> Manufacturer's duty to make non-defective products encompassed injury to the product itself whether or not the defect created an unreasonable risk of harm.  No inherent difference between economic loss and personal injury or property damage - all are proximately caused by the defendant's conduct.  
Opponent:  Should keep products liability and contract law in separate spheres and to maintain a realistic limitation on damages.
(Russell) - Disappointed users vs endangered ones.  Permit only the latter to sue in tort.  Determination said to turn on nature of defect, type of risk, and manner in which injury arose. 
Opponents feel too indeterminate to enable manufacturers easily to structure their business behavior.
When person is hurt it may be a overwhelming burden, however damage to the product itself may be insured and is likely not as crushing a burden. Also, commercial context, each party capable of negotiating all these terms ahead of time. 
 

Third Party Modification Rule:   Jones v. Ryobi( 8th Circuit, 1994)
 If product modified by 3rd party, relieves manufacturer of liability for harm even if modification is foreseeable.
Liability for Failure to Warn Despite Modification Defense: Liriano v. Hobart Corp  NY, 1998
D liable for failure to warn against the dangers of a foreseeable misuse/modification of its product.   
However, only a duty to warn against foreseeable modification. This duty extends even after sale once the need is brought to the attention of the manufacturer.

 

Post sale duty of a manufacture to warn:
Involves the weighing of a no. of factors including: 
Seller knows or reasonably should know that product poses a substantial risk of harm
The degree of danger the problem involves, 
The number of reported incidents
Warning can effectively be communicated to and acted upon by recipients
The burden/likelihood those who would benefit from the warning can be identified and are unaware of the risk
 

Workers Compensation:
Worker's compensation bars the employee's actions against employer for negligence that causes personal injury on the job.  
The employee may file a tort claim against a third party, but may not file a tort claim against the employer, instead they'll have to go thru the worker's comp system, which provides an administrative remedy for an injured employee without regard for fault. 
 

 

Damages:

· If D is found negligent, they are responsible for all damages (pecuniary and non pecuniary) proximately caused by their negligence. 
· Only get one damage award.  Can't revisit later.
· Elements of damages:
· Pecuniary Damages: (economic damages)
· Past and future Medical Expenses: past is easily defined, future is arguable.
· Past and future lost income: Things to consider for future income: 
· Estimated raises
· Injury's effect on ability to work
· How much of working life was left
· Investments
· If paid in present - apply appropriate discount rate to translate to net present value
· Federal income tax not taken into account - courts recognize that part of recovery will be given up to attorneys due to contingency fees.
· Non-pecuniary damages:
· Pain and suffering - Some courts feel this is analogous to punitive
· Difficult to estimate
· Per diem:  Seffert v. LA Transit Lines CA 1961 [699]: 
· Some states like:
· Because it affords jury as good an arbitray measure as any for that which cannot be measured.
· Some state dislike:  (dissent)
· Because no way of translating pain and suffering into monetary terms and per diem estimates for pain and suffering not based on evidence which results in excessive awards.
· Comatose State:  McDougald v. Garber, NY 1989 [719]
· Argue no pain and suffering  
· Cognitive awareness is prerequisite to recovery for pain and suffering and loss of enjoyment of life.  Just need "some level of awareness" as appropriate standard.
· Loss of enjoyment:   McDougald v. Garber, NY 1989 [719]
· most states incorporate this into P&S
· Argue that you could lose enjoyment of life without experiencing conscious P&S
·  Non-pecuniary damages is legal fiction, therefore unavoidable distorted translation to $.  Distortion amplified by repetition in separation
· Loss of consortium:
· Loss of enjoyment of person's company
· Typically available only to spouse
· Proof marital relationship harmony and happiness
· Companionship provided spouse with more meaningful life
· Some courts extend to emotional distress injury. (Barnes v. Outlaw)
· Some courts award for loss of both parents, very few courts award for child.
· Consider inadequacy of monetary compensation to alleviate tragedy, difficulty of measuring damages and danger of imposing extended and disproportionate liability.
· Consortium action only allowed if spouse's cause of action from injury allowed.
 

· Damage award too much?  -->  D can bring Motion for new trial
· Judge allowed to reduce damages if it 'shocks the conscious'  Seffert v. LA Transit Lines
· Some states have statutes that limit or cap damage awards for intangible losses
 

 

Damages in the Event of Death:

· Wrongful Death:  
· Suit brought by beneficiaries.  Economic Loss to Beneficiaries due to victim's death:
· =  Subtracting the estimated expenses that the deceased would have had from lost wages.
· Children:  argue that death of your child is more of a $ liability than $ gain.  Could argue loss of non-economic benefits.  Companionship. (non-pecuniary damages).   Stretching definition of economic loss to try to give them an award that otherwise wouldn't be available.  Could consider how much money would they have earned growing up.
 

· Survival Action: 
· Lost income and medical expenses between injury and time of death
· Suing for decedent's pain and suffering;  All injury/harm suffered by victim up until time of death. 
· Each state has different statute regarding this.  
· CA says no pain and suffering recovery if P dies pre-judgment.
 

· Collateral Source Rule:  Arambula v. Wells, CA 1999
· P can still recover full damages even though had received compensation for their injuries from “collateral sources” such as medical insurance or third party gifts, union contracts.
· Can't instruct jury to reduce damage award because of collateral sources.
· Applies even if no legal obligation to return the amount received from 3rd party.
· Policy reasons:
· Don't want to deter people from buying insurance or discourage charity.
· Double recovery?  Not a concern.  Moral obligation and attorney will take some.
· Applies even if there's no formal proceeding or legal obligation to return the amount received from 3rd party.
 

Insurance:

 

Types:

First party insurance:

·  Protects insured or insured's family from direct adverse economic effects of particular event.
· Coverages in auto: Medical Payment, collision, comprehensive (theft, fire, vandals), Personal Injury
Third party insurance: 

· Protect insured against economic impact of having to pay damages to another person
· If you're negligent to a 3rd party and cause them damages, insurance company will pay the judgment.
· Coverages in auto: Bodily injury liability, property damage liability
 

Typical Contractual Restrictions:

· Intentional Acts not covered:
· Mixed view for whether intentional if insane.
· Limits coverage to "accidents" or "sudden event… neither expected or intended by the insured"
· Assault and Battery = Intentional
· Must be Sudden Event:
· Does not cover pollution where injury/damage arises out of discharge, dispersal, release, escape of toxic chemical, liquids or other pollutants….  
· Must be "sudden" =  "not continuous or repeated in nature".
· Suicide not covered:
· Court employed a 2 step test:
· Subjective expectations of the insured

· Whether those expectations were objectively reasonable

· Trigger:
· Must define when 'occurrence' started to determine whether overlaps with coverage period
· Occurrence:
· Can be a coverage limit and deductable based on each "occurrence".
· Can't insure others.  Must have insurable interest:
· Avoids "moral hazard" that would exist.  Creating temptation.  Like a form of gambling
 

Subrogation Provisions: Typically expressed provision in contract

· Otherwise could argue implied subrogation:  (especially for settlements)
· Typically no objection for property damage since compensation is clear.  
· But not typically for personal injury:   Frost v. Porter Leasing Corp MA 1982
· For:
· Prevent unwarranted windfall to the insured.
· Duplicative recover is contrary to the indemnity purposes underlying insurance contracts and produces unjust enrichment. 
· Returns excess to insurer who can recycle it in the form of lower insurance costs
· Against:
· Investment rather than indemnity: thus imposes duty on insurer to pay if named condition occurs.
· No duplicative recovery.  Likely to suffer intangible (P&S) losses not susceptible to precise measurement and 2 sources may cover different ranges of loss. 
 

"Bad Faith" Insurer:

· Duty for insurer to defend and settle claims which it exercises exclusive control in "good faith"
· To establish bad faith:
· Reckless: Must establish insurer's conduct constituted a 'gross disregard" of insured's interests.
· Ordinary negligence would remove the latitude that insurers must be accorded in investigating and resisting unfounded claims.
· Intentional Dishonest motives would be practically impossible to satisfy and would effectively insulate insurance carriers from conduct that has potential to severely prejudice the rights of its insured.
· In considering whether bad faith, can consider:  Pavia v. State Farm, NY 1993
· P's likelihood of success on liability issue
· Potential magnitude of the damages each party may be exposed to if no settle
· Insurer's failure to properly investigate the claim
· Information available to insurer at time demand for settlement is made 
Punitive Damage:

 

· Often controlled by state statutes
· Not permitted when tortfeasor dies
· Can't account for past behavior
· Dissent for punitive damages (Taylor)
· Pecuniary damage --> fully compensated already.  Additional fine unjust enrichment
· Punishment should be left for criminal law.  Civil law concerned with compensation and vindicating rights.  Already have deterrent effect of criminal law, how would civil punitive damages   add to it.
· Must take into account financial.  Rich people wont feel deterrent / punishment as much as a poor person.  Therefore person's wealth relevant, but then encourages jury prejudiced by rich people.  
· Effect on liability insurance.  Award of punitive damages nullifies all insurance coverage.  
· Intentional or wilful misconduct not eligible for comparative/contributory fault.
· Ratio punitive to compensatory damages:   State Farm Mutual v. Campbell
· Single digit 
· Suggests unconstitutional (due process clause 14th amend)  if > single digit
· Requires Reckless, intentional, malicious, outrageous behavior:
· Reckless: continuing to drive drunk on notice   Taylor v. Superior Court - CA 1979
· Punitive damages governed by statute
·  a conscious disregard for the safety of others is sufficient
· Intentional, malicious, outrageous
 

SCOTUS guideposts for Punitive Damages:  State Farm Mutual v. Campbell
Degree of reprehensibility of D's misconduct:
Physical harm v. economic

Indifference / reckless disregard of health or safety of others

Target had financial vulnerability

Conduct involved repeated actions

Intentional malice, trickery, deceit v. accidental

Disparity between actual or potential harm suffered by P and the punitive damages award

Difference between the punitive damages awarded and the civil penalties authorized or imposed in comparable cases.

 

 

Intentional Physical Harm

 

· Causation: 
· Actual Cause: intentional tortious conduct was an actual cause of the harm - cause-in-fact

· Proximate Cause

· Is not relevant, Ohio court held "damages caused by trespasser need not be foreseeable to be compensable," [in case where landowner had heart attack, trespassers held liable]

· Damages:
· May be punitive and compensatory

 

Liability of a Minor:

· Minor who has committed a tort with force is liable as an adult  Garratt 5yr old
 

Intent:

· Purposeful or knowledge on the part of the actor that contact or apprehension is substantially certain to be produced  Garratt v. Dailey (Wash. 1955)
 

 

Battery:  Picard v. Barry Pontiac, RI 1995 (Poke Camera)
· Elements:
· Contact either with P's body or closely held personal effects

· Contact must be harmful or offensive

· Intent (see about definition)

· Damages:

· If conduct was outrageous or malicious -->  Punitive Damages

· If only physical or mental suffering --> Compensatory damages

· Act intended to cause and does cause offensive contact with or unconsented touch of or trauma upon the body of another.  Intent to injure P unnecessary, only D's will to commence the contact.

 

Assault: Picard v. Barry Pontiac, RI 1995
· Physical act of a 1) threatening nature or an offer of corporal injury which puts an individual in 2)  reasonable fear (frightened, apprehension) of 3) imminent bodily harm.  4) Must be intentional.

· Damages:

· If conduct was outrageous or malicious -->  Punitive Damages

· If only physical or mental suffering --> Compensatory damages

 

Rude and abrupt conduct as a matter of law is not battery.  Wishnatsky v. Huey  ND 1998
Closing door: The contact was incidental, indirect and momentary. 

Ordinary person not unduly sensitive as to his personal dignity would not have been offended 

Don't apply eggshell plaintiff rule on emotional distress.  Here is unduly sensitive

 

False Imprisonment:    Lopez v. Winchell’s Donut House, IL 1984
· Unlawful restraint of an individual’s personal liberty or freedom of locomotion.

· Any unlawful exercise or show of force by which a person is compelled to remain where he does not wish to remain or to go where he does not wish to go.

· Requires actual or legal intent to restrain  (words, acts or both)

 

· R2d Torts: False imprisonment requires:

· (1) actual or apparent physical barriers; 

· (2) overpowering physical force, 

· (3) threats of physical force; 

· (4) other duress; and 

· (5) asserted legal authority  –Rest 2d. of Torts secs. 38-41

 

Not enough for the π to have felt “compelled” or "moral pressure" to remain in the baking room in order to protect her reputation.

 

IIED

 

Intentional Infliction of Emotional Distress:  

Womack v. Eldridge   - picture taken, implicated in molestation case

· Certain amount of verbal abuse expected in society

· P can recover for ED unaccompanied by physical injury when 4 elements shown:  
· Wrongdoer's conduct was intentional or reckless
· Conduct was extreme, outrageous and intolerable
· Causal connection between the conduct and the distress

· P suffered sever emotional distress

 

· Adultery and Alienation of Affection:
· Half of states have abolished this action.  Policy Reasons to abolish:

· Revenge has no place in determining legal rights between 2 parties

· Suit could ruin D's reputation.

· Risk of damage not likely to deter Sexual activity 

· Injuries suffered are intangible and damage awards not governed by any true standard.

 

Alienation of affection suit cannot be followed under the guise of intentional inflection or emotional distress. This would bypass the legislatures intention in doing away with the former.  McDermott v. Reynolds
 

Libel cases Public Officials (extended to Public Figures) who sue for false statements that harm their reputations, Must Prove:   Hustler  v. Jerry Falwell
· D made the statement with malice: knowing that it was false, or recklessly uttered without caring whether it was true or false. 

· For Ads/parodies:  Reasonable person could believe them to be true. 

·  Free speech guaranties of the First Amendment prohibit public figures, from recovering from the tort of intentional infliction of emotional distress

· States can lawfully punish an individual for the use of "fighting words" - speech that is vulgar, offensive, shocking and designed to inflict injury or breach the peace.

 

 

Defenses to Intentional Harm

 

Consent:

· Consent is a complete defense for a claim for damages involving a tort for assault and battery. 

· Majority Rule:

· Mutual combat in anger, each liable to other for physical injury

· Minority rule:

· When mutual combat in anger, act of each is unlawful and relief denied unless excessive force, malice…

· One who has sufficiently expressed his willingness to suffer a particular invasion has  no right to complain if another acts upon his consent so given

Reasons are 1) one who willingly participates and consents to a particular invasion has no right to complain 2) no man shall profit from his own wrongdoing 

 

Self-Defense:

 

Force must be proportional to the threat.  

Force used in self defense to intentional harm:  Must show:

· Good faith

· Fears reasonable under the circumstance

· Force used reasonable

 

If only threat to property, only reasonable force permitted.  Deadly force is never justified.  Person is also more important that property. Katko - Spring Loaded Shotgun.

 

Landowner prohibited from willfully injuring a trespasser by means of force that can kill or greatly injure.

 

Private necessity: 

· Where D prudently and advisedly availed itself of the P's property for purpose of preserving its own more valuable property, P is entitled to compensation for injury done  Vincent v. Lake Erie Transportation
· Conduct was necessary under the circumstances and reasonable

· May use if private necessity but must pay for any damage you cause. Based on Eminent domain.

 

 

Fraud / Misrepresentation:

  

Elements of Fraud:

· Representation of Material Fact

· N5: Violin case.  Can't tell who made the violin.  Need expert.  Fraud if you didn't really believe.

· Fact must be untrue (false)

· Knowledge that the statement was false at the time it was said

· Reliance - other party justifiably relied to their detriment on this fact

· Damages (typically economic)

 

R2d Torts:

Party must disclose facts if a duty exists.  Duty exists under following circumstances:

1. Fiduciary relationship

2. Previous misleading or ambiguous statement

3. A false statement was previously made that was not expected to be relied upon

4. Facts basic to the transaction where the relationship or customs of the trade or other circumstances would reasonably expect a disclosure of those facts

 

Material fact:  Ollerman v. O'Rourke Co
· If reasonable purchaser would attach importance to it or the vendor knows that the purchaser regards it as important in deciding.  

 

 

 

 

 
· Vicarious Liability: (Form of strict liability)
· When one is liable for the torts of another
· Employer-Employee Relationship:
· Doctrine of "Respondeat Superior" (let the master respond):
· Employer is vicariously liable for torts (all torts: intentional, negligent, strict liability) committed by
· An employee (most cases excludes contractors) 
· during the "scope of his employment"  - even if employer hasn't done anything wrong independently
· Defining "scope of his employment", use Birkner v. Salt Lake County (Utah 1989)
· Conduct is of the general kind employee hired to perform
· Conduct must occur substantially within the hours and ordinary spatial boundaries of employment.
· Conduct must be motivated at least in part by purpose of serving the employer's interest.
· Policy for Respondeat Superior:
· Employer better able to respond to damage awards than employee.  
· Provides incentive for employers create safe operations and environment.
· Actual Authority:
· Principal liable for the torts of the agent if their is actual authority - if the agent was hired to act on the employers behalf
· Doctrine of "Apparent Authority": 
· Independent contractor may have  apparent authority to act on the principals behalf and therefore principal is liable for torts of the contractor
· May have apparent authority if 1) the principle treats this person as an employee or agent, represents or tolerates a representation that they are an employee or agent, AND 2) a third party relies on that representation to its detriment, then we may have apparent authority
·  Roessler v Novak:  FL 2003
 

· Non-delegable duty:
· Certain duties or liability cannot be delegated
· Why?  Policy:
· Don't want law of torts to affect your choice of business structure
· Work that involves inherent danger or requires special precautions, courts hold such duties as non-delegable
· Medical negligence:  Roessler v Novak, FL 2003
· Because of quality and safety of services aggressively advertised, hospitals should have non-delegable duty to provide adequate health care.  Patient doesn't have option to pick among several independent contractors
Duty:

1) Reasonable Care

2) Heightened duty:

a. Strict liability

b. Common Carrier

c. High degree of vigilance for destructive agency

d. Sperior Ability or Knowledge

3) Lesser duty:

a. No duty to take affirmative action to warn or aid the P

b. Exceptions:

i. Special relationship

ii. Assumption of duty

iii. Duty based on innocent creation of risk

iv. Duty to prevent further harm when aiding someone

4) Landowner liability:

a. Traditional Categories

b. New reasonable standard

c. Criminal activity on property?

5) Government 

6) Parent

Negligence:

1) Failed to meet reasonable person standard?

a. Knew or should have known of risk? (Constructive Notice)

b. Risk or harm was foreseeable

c. Failed to take precautions that were ‘reasonable’

2) Learned Hand Formula

3) Custom

4) Negligence per Se

5) RIL

6) Expert testimony used?  Standards:  Daubert, Kelly-Frye

7) Others:

a. Negligent entrustment

b. Negligent employer or parent

c. Medical Malpractice:

i. Custom

ii. Informed consent

iii. Loss of Chance

d. Business Practice Rule

8) Economic Harm

Causation:

1) Factual Cause

a. But for

b. Substantial Factor

c. Burden Shifting

d. Market Share

e. Lost Chance Theory

2) Proximate Cause:

a. Direct and Immediate Cause (Polemis)

b. Reasonably Foreseeability of the risk (Wagon Mount)

i. Only foresee injury/damage could occur.

ii. Not extent of the damages (Eggshell)

3) Superseding Cause:

a. Highly improbable and extraordinary intervening forces

Damages:

1) Pecuniary Damages

a. Medical expenses and Lost Wages (Past and present)

2) Non-Pecuniary Damages

a. Pain and suffering and Loss of enjoyment

b. Loss of consortium (spouse)

3) Punitive Damages:

a. Requires Intentional, malicious, outrageous behavior

4) Event of Death

5) Insurance:

a. Collateral Source Rule

b. Subrogation Provisions

Vicarious Liability:

Defenses:

1) Contributory Negligence + Comparative Fault

2) Assumption of Risk

