INTERPRETATION
Goal of K interpretation is to ascertain and effectuate the intent of the parties at the time of K formation. 
Determine whose interpretation/meaning prevails ( See R2K 201 
· Berke Moore: where one party had reason to know of the meaning of a term (“concrete surface”) he could not argue the existence of another interpretation
Where K language is plain and unambiguous, intent of the parties will be interpreted consistent with that language. K is to be construed as a whole and harmonized so far as reasonably possible. 
· Patent ambiguity: ambiguity apparent on the face of the K, arising by reason of inconsistency, obscurity, or an inherent uncertainty of the language adopted, such that the words convey either no meaning or a double one.
· Latent ambiguity: where the language employed is clear and intelligible and suggests but a single meaning, but some extrinsic fact or extraneous evidence creates a necessity for interpretation or choice among two or more possible meanings.
· To determine existence of latent ambiguity, court must first examine extrinsic evidence to determine if it fact such evidence supports the contention that language of the K, under the particular circumstances of its formation, is susceptible to more than one interpretation.
· If latent ambiguity is detected, the court must again examine the extrinsic evidence to ascertain the meaning if the language contained in the K.
It is the expressed, not the secretive, intent which is operative. An undisclosed interpretation is not sufficient to establish latent ambiguity (Turner: where a party’s undisclosed interpretation of “under consideration” was not sufficient to establish latent ambiguity).
Agreement, as distinguished from K, (1-201(b)(3)) (p. 7)
(See 1-303. Note: impute knowledge of usage of trade to trade members, those who regularly deal with the trade, and those who knew or should have known) (See also R2K202, 203)

GAP FILLERS
2-204(3): Even though one or more terms are left open a K for sale does not fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy. (39)
· Time for performance: Where K does not specify time for performance, court may imply a reasonable time. (Hanies)
· The courts may inquire into the intent of the parties re: time for performance and supply the missing term if it can fairly and reasonably be fixed by the circumstances. 
· Duration of K: Courts may imply that the parties intended performance to continue for a reasonable time.

· In the absence of an express term fixing the duration of a K, the courts may inquire into the intent of the parties and supply the missing term if a duration may be fairly and reasonably fixed by the circumstances and the parties’ intent. (Hanies)
· Law will not imply that a K calling for continued performance is perpetual in duration. 
· No duration contemplated or ascertainable: Where no termination is contemplated by the parties or can be ascertained the K is terminable at will, depending on the circumstances.
· To determine the duration where not addressed by the parties, examine the nature of the K, the subject matter, the relationship of the parties, testimony re: expected duration of the K, custom in the industry, trade usage, etc. 
· 2-309 Absence of Specific Time Provisions; Notice of Termination (49)
· K is rightly deemed unenforceable for indefiniteness when it leaves out (1) a crucial term that (2) a court could not reasonably be asked to supply in the name if interpretation. (Haslund) 

· Terms of payment: Where evidence shows that the parties intended to K, missing terms re: time for payment may be implied by the UCC ( 2-310
· Open price term: If parties so intended, they can conclude a K for sale even though the  price is not settled ( 2-305
· Warranty of title: 2-312(1)

· Warranty against infringement: 2-312(3)

· Disclaimer of title and infringement warranties: 2-312(2)

· Absence of specified place of delivery: 2-308 
GOOD FAITH
UCC 1-304: Obligation of Good Faith

· Every K or duty within the UCC imposes an obligation of good faith in its performance and enforcement. (17)
R2K 205: Duty of Good Faith and Fair Dealing

· Every K imposes upon each party duty of GF and fair dealing (GFFD) in its performance and its enforcement. (p. 745)
· GF performance or enforcement of a K emphasizes faithfulness to an agreed common purpose and consistency with justified expectations of the other party. 

· GF excludes a variety of types of conduct characterized as involving “bad faith” b/c such conduct violates community standards of decency, fairness, or reasonableness. 
· BF examples: evasion of spirit of bargain, lack of diligence and slacking off, willful rendering of imperfect performance, abuse of power to specify terms, interference with/failure to cooperate in other’s performance. 
Fortune: Employee fired before receiving full amount of sales commission.

· Every K contains an implied covenant that neither party shall do anything which will destroy or injure the right of the other party to receive the fruits of the K. That implied covenant is the implied covenant of GFFD. 

· Written K contains implied covenant of GFFD and termination not made in GF (motivated by malice or BF) breach of K.
Tymshare: K contained provision allowing employer to change quota plan “within its sole discretion.” D was permitted to increase the quota retroactively, the effect of which would decrease employee’s salary. 
· However, the express nature of the provision did not mean that employer could change the plan for any reason whatsoever, no matter how arbitrary or unreasonable.
· Sole discretion meant the discretion to determine the (non)existence of the various factors that would REASONABLY justify alteration of the sales quota. 
· Discretion clause did not confer power to reduce quota for any reason at all, including a desire to deprive an employee of the fairly agreed benefits of his labors

· Case remanded to determine employer’s motives
City of Midland: Police officers, brought suit against city; suit was voluntarily dismissed; officers were demoted in rank; officers filed 2nd suit alleging city reclassified them to retaliate for previous lawsuits, and that city’s retaliation breached duty of GFFD.

· Texas has NOT adopted R2K 205

· Therefore, there is not implied duty of GFFD in K, especially in at-will employment Ks

· Exception: employer cannot discharge employee b/c employee refused to perform an illegal act that carried criminal penalties

· Court has only imposed actionable duty of GFFD when a special relationship exists. 

· Example: insurer and insurance carrier b/c

· Unequal bargaining power

· Nature of Ks allow insurer to take advantage of carrier

· Insurers can arbitrarily deny coverage and delay payment of claim

· Insurer has exclusive control over evaluation, processing, and denial of claims

· Here, no special relationship exists b/n P and D b/c the employment relationship is at will, and employees are not restricted like insurance carriers

· Court also declined to impose duty of GFFD in light of various statutes that the Legislature had already enacted to regulate employment relationships

Feld: Output K, where D promised to sell the buyer all the bread crumbs it produced. 

· Cancelation provision required 6months notice in order to give the other party adequate time to find a substitute supplier or buyer.
· Provision doesn’t make K illusory. This is a reasonable time. Cancellation must be in GF.
· D argued that he needn’t produce crumbs, just sell as he produced. D claimed production was “very uneconomical.” 

· Output Ks require GF output. ( UCC 2-306: such actual output as may occur in GF. (48)
· GF requires continued manufacturing for full term.

· UCC 2-306: obligation by seller to use best efforts to supply and by buyer to use best efforts to promote sale. (48)

· Parties have bound themselves to use reasonable diligence and GF in performance of an exclusive dealing K. Under UCC GF cessation of production terminated further obligations and excuses performance. 
· Factors that would excuse performance include: bankruptcy or genuine imperiling of the existence of the entire business caused by the production of a particular product which would warrant cessation of production of that item. 
· GF requires continued production/performance until cancellation, even if no profit. ONLY if losses are more than trivial is it excusable to cease production.

Pillois: K provides compensation for services P renders shall be such as, in D’s sole judgment, he decides is reasonable. Discretion: not whether to pay BUT how much to pay. Not illusory. GF could govern. P obtained relief on quantum meruit theory of obligation. 

Centronics: Under an agreement investing one party with a degree of discretion in performance sufficient to deprive another party of a substantial portion of the agreement’s value, the parties’ intent to be bound by an enforceable K raises an implied obligation of GF to observe reasonable limits in exercising that discretion, consistent with the parties’ purpose(s) in contracting. 

· Determine whether the D’s exercise of discretion exceeded the limits of reasonableness.

· Identify the common purpose of the K, against which the reasonableness of the complaining party’s expectations may be measured, and in furtherance of which the community standards of honesty, decency and reasonableness can be applied. 

· Determine whether the cause of the damages is abuse of discretion or if it results from events beyond the control of either party, against which the D has no obligation to protect the P.

· GF is not a fail-safe device barring a D from the fruits of every P’s bad bargain, or empowering courts to rewrite an agreement when the discretion is consistent with the agreement’s legally contractual nature. 
PAROL EVIDENCE
The PE rule serves as a filter that controls the evidence a party can introduce at trial to prove the terms of a K. PE rule bars evidence of prior or contemporaneous oral or written agreements that contradict or vary an integrated written agreement. In the quest to ascertain the parties’ intent, the court must determine when to take into account evidence of prior or contemporaneous oral or written agreements

RULE: Once an agreement is reduced to a signed writing, evidence or prior or contemporaneous oral or written agreements is not admissible to change or contradict an integrated written agreement. 

· Prior/Contemporaneous vs. Subsequent modifications: PE rule never bars evidence of subsequent oral agreements. However, the K may contain a “No Oral Modification Clause,” which is usually enforceable unless waived. 

· Integration: Refers to whether the parties to the K intended the writing to be the final and complete expression of their agreement. The purpose of PE rule is to give legal effect to the intent of the parties as expressed in the written agreement EXCLUSIVE of superseded oral or written negotiations. If parties intended a writing to be the final and possibly complete expression of the agreement that it is INTEGRATED

· Merger clause: An integration clause may also be called a merger clause. Such a clause indicated the sole agreement b/n the parties. 

· Degrees of Integration: 

· Partial: Writing is final but incomplete expression of intent, some terms are unwritten, but are part of the agreement. This preserves some flexibility, o maybe some terms were part of an oral agreement. 

· Effect: No PE admissible if the evidence would contradict a term of the writing. 213(1)
· Complete: Writing is final and complete expression of the terms K contains. 

· Effect: No PE admissible if the evidence would contradict a term of the writing or add to the writing. 

· Determining Integration – apply one of the 3 competing approaches to determine whether K is integrated. 

· Four Corners Rule: decide integration by looking at the K (face). 

· Wilston: the agreement, on its face, must appear to be incomplete in order to permit PE of additional terms. 

· Surrounding Circumstances: look at context and circumstances at the time of agreement to determine integration, but NOT evidence of prior agreement (PE).

· Corbin: can’t prove completeness/exclusivity without examining all circumstances.

· Liberal: look at the context and evidence of prior agreement. 

· Ancillary Writing: If an ancillary writing is signed at the same time a formal document is signed, the ancillary document is treated as part of the writing and will not be subject to PE rule, i.e. a K and an assignment of rights in two separate documents signed at the same time. 

Exceptions

· Fraud, duress, mistake, etc: PE rule NEVER prevents the introduction of evidence that would show that no valid K exists or that the K is voidable. 214(d)
· Conditions: PE rule generally does not bar evidence of a condition to the K. (If a condition does not occur then there is no duty to perform. B/c the issue is whether K exits, failure of a condition to occur would indicate no K.).

· Collateral K: Separate, contemporaneous agreement b/n the parties that may be distinct from the written agreement. R2K 216: requires that there must either be separate consideration or the term must be one that under the circumstance might naturally be omitted from the writing. 

· Ambiguity: Capable of more than one meaning when viewed objectively by reasonably intelligent person familiar with customs, terminology and context of K. Court must admit PE if writing unclear, even if parties intended writing to be complete. Ambiguity exception applies when K language is reasonably susceptible to more than one meaning.

· Determining Ambiguity: (1) Look within 4 corners of K, judge does not consider any extrinsic evidence (4 Corners), (2) Plain meaning + evidence re: circumstance or context of agreement, (3) Consider evidence of parties’ statements during pre-K negotiations to determine whether term is ambiguous (consider PE to determine whether the term is ambiguous)(Liberal Rule) 

· Pacific Gas: D offered to prove by PE that indemnity clause meant to cover injury to property of 3rd party, not to P’s property. Judge hesitant to determine ambiguity without resort to contextual evidence b/c due to inherent imprecision of language, what appears clear to one judge might seem ambiguous to another. Test not whether writing is plain and unambiguous on its face, but whether evidence is relevant to prove a meaning to which K language is reasonable susceptible. Evidence used to establish intent. Extrinsic evidence not admissible to add to, detract from, or vary the terms of K. If court, after considering circumstances, determines K fairly susceptible to either interpretation, PE of such meaning admissible. PE admitted. Does this undermine utility of language?

· GoldKist: K said GK shall be under no obligation to engage you to haul commodities on its behalf. Court determined ambiguity by looking at K as a whole, in light of circumstances present when K was entered. Court concluded from 4 Corners + Surround Circumstances that K was not ambiguous. 

· Eskimo Pie: K said Ds were to have non-exclusive right to purchase Eskimo products. Ds wanted PE to show that parties gave term special or particular meaning to term not to be gathered from the language (PE to show what the parties understood and intended). NY rejected view that in absence of ambiguity, evidence re: parties’ subjective intent may be substituted for plain meaning that would otherwise be subscribed by a reasonably intelligent person with knowledge about circumstances, custom, and usages. NY principles: (1) meaning attributed to language that would be applied by reasonably intelligent person acquainted with general usage, custom, and circumstances; (2) in the absence of ambiguity, PE inadmissible to determine meaning to be attributed to K language. Court allowed parties to argue ambiguity of term. Proof may encompass 4 Corners as well as objective evidence, including course of dealing, usage of trade and course of performance. Evidence of subjective understanding of parties excluded. 

· Joy: Even if K is clear on its face, someone who knew nothing of the K’s background or commercial context would think its meaning was clear. PE admissible to demonstrate that K may not mean what it says IF evidence is “objective,” not being merely self-serving, unverifiable testimony.

Mitchill v. Lath: Evidence of a prior or contemporaneous agreement is inadmissible unless the agreement is: collateral in form, does not contradict express or implied provisions of the written agreement, and is one that would not be expected to have reduced to writing (not so clearly connected with the written agreement that it should be reasonably expected to be included).

· Here, court concluded that (1) oral agreement to remove icehouse could be separate K (collateral), (2) if K was specific, it was unclear whether inclusion of the icehouse agreement would be contradictory (non-contradictory), and (3) agreement to remove icehouse was too closely related to written agreement for sale of property not to be included in written K (likely to be naturally included). 

· Dissent: (1) oral agreement is collateral and related; the express/implied terms are not contradicted; written K was not intended to cover removal of icehouse, it was the inducement to enter written K; written K doesn’t evidence any intention to include other prior agreements re: other (icehouse) property.

Sine: Ranch conveyed by deed that included option to repurchase at designated price. Oral agreement ( option personal to seller (non-assignable). Court determined whether K integrated by examining whether parties’ intended writing to serve as exclusive embodiment of their agreement. Court used Surrounding Circumstances View – casting doubt on 4 Corners View by citing Wigmore: proposed concept of a writing as a sole memorial of subjects of negotiations is an impossible one. If K is only PARTIALLY integrated, PE may be used to prove elements not reduced to writing. This may be consistent with 4 Corners b/c document is silent on subject to which PE pertains (this would not be the case in jx’s that hold PE is not admissible to contradict IMPLIED K terms such as the rule that K is assignable unless parties explicitly provide otherwise. Court concluded that deed was silent on assignability and that non-assignment agreement is not one which the parties would certainly have included in the deed. Dissent: non-assignment contradicts K and should be inadmissible as PE. 
Baker: Water Well Agreement specifically provided that right to use water only extended to Bailey. Bailey claimed that, despite the plain language used in agreement, Baker orally promised to transfer water right to a subsequent reasonable purchaser of Bailey’s property, which was dependent on Baker for water. In absence of fraud, duress or mistake, all extrinsic evidence must be excluded if parties have reduced their agreement to an integrated writing. Under PE rule, all prior and contemporaneous negotiations are merged (integrated) once parties reduce agreement to writing. Where the language of written K is clear and unambiguous, there is nothing for court to construe. Rather, duty of court is simply to apply K language to facts of case and decide accordingly. 

Harrison: Employment agreement includes integration clause ( supersedes all prior agreements and understandings. Court concludes that when K sets forth, in plain and unambiguous terms, the entire agreement b/n the parties, PE of prior inconsistent negotiations, terms or agreements may not be considered, absent fraud or mistake.

Hield: Where parties have entered into written K, complete and unambiguous on the consideration to be paid, but it is claimed that the consideration was not stated so as to deceive a third party, PE is usable. However, party seeking to vary terms of written K has burden of establishing claim by clear and convincing evidence. 

R2K 213-216

UCC 2-202 Final Written Expression (PE/Extrinsic Evidence): Integrated writing cannot be contradicted by prior expressions, but can be explained or supplemented by course of dealing, usage of trade, or course of performance and by evidence of consistent additional terms, UNLESS court find writing intended as complete and exclusive statement of terms of agreement. 

· Such evidence is not parol; it is not evidence of prior of contemporaneous agreement b/n parties, but of their prior conduct or industry custom. 

Policies served by PE rule:

Evidentiary: (1) Assume writing more accurate than human memory (2) Deter fraud (untruthful attacks on K terms) (3) Don’t mislead factfinder 

Contractual Intent If parties intended writing to be final and complete, they intend to supersede their prior agreements.

POLICING DOCTIRNES
An agreement may be unenforceable even though it satisfies requirements of a bargained-for exchange b/c promisor may have defenses based on one or more of the policing doctrines (PD). PD generally deny enforcement of agreements when something is wrong with the process of forming the agreement or when the discrepancy b/n what each party receives is too large, or both.  

· Unconscionability (defense in equity to specific performance; incorporated by CL as defense to K formation): Courts are supposed to determine whether K or term is UC as a matter of law, at time of contracting. Generally, courts look at whether the bargaining process is deficient (procedural UC) and whether substantive terms are oppressive (substantive UC). 

· Procedural UC: Bargaining unfairness often triggered by duress, fraud, undue influence, or other PD; obtuse or hidden terms b/c reasonable person would not have understood the meaning of  K; one party taking advantage of the age, lack of sophistication or education, or emotional state of other party.

· Substantive UC: Focuses on nature of term or K itself, not on how parties made K. Terms are substantively UC when it subverts party’s purpose of contracting and other party cannot justify use of term to protect its own needs. 

· UCC 2-302: Unconscionability defense in the sale of goods. 

· Remedy: return aggrieved party to position he occupied when induced to enter into UC transaction.

· Duress: Compulsion or coercion controls conduct of party agreeing to demand by overcoming free will of party. There must be some threatened exercise of power of authority which can be avoided only by agreeing to terms. 

· R2K 175: When Duress by Threat Makes a K Voidable 

· R2K 176: When a Threat is Improper


· Standard Box: P needed boxes for business. D increased prices, compared to prior K with P, after earthquake. D charged market price and would not sell more boxes to P until P paid for others it purchased. Court explained: duress requires some compulsion or coercion which controls conduct of party making payment, some threatened exercise of power or authority over his person or property which can be avoided only by making payment; mere threat to withhold from a party a legal right which he has an adequate remedy to enforce is not, in eyes of law, duress. Also, D only charged market value. 

· Undue Influence: Undue susceptibility of one party and excessive pressure places on that party by another. Pressure must be exerted by a person enjoying a special relationship with victim that make victim susceptible to pressure. Such a “special relationship” is not confined to family relationships, e.g. lawyer-client, maternity home patient, or nursing home patient. R2K 177
· Misrepresentation: An assertion that is not in accord with the facts. (need justifiable reliance and misrepresentation must be one of fact, not opinion (see R2K 168-69))

· Innocent Misrepresentation: When A makes a material misrepresentation to induce B to act or refrain from acting, and B reasonably relies on the misrepresentation, B has a remedy even though misrepresentation is not made fraudulently or negligently. B may rescind the purchase and recover the purchase price, plus any consequential damages necessary to restore B to position prior to K, or B may continue with K and recover damages (difference b/n K price and actual value of what B got, plus any consequential damages). R2Torts 552C
· Bates: A represented a material fact (substantial factor in agreement, if absent, would not otherwise agree) that was untrue but that A did not know was untrue. B relied upon it and alleged that he would not have signed K if he had known it were false. Court: person may seasonably rescind void, cancel, or repeal K, to which he has been induced to become a party, in reliance upon false, though innocent, misrepresentations respecting a cognizable material fact made by the other party to the K. 

· Negligent Misrepresentation: When a party has a pecuniary interest in a transaction, supplies false information for the guidance of others in their business transactions, and fails to exercise reasonable care or competence in obtaining or communicating the information that party has committed a negligent misrepresentation R2Torts 552(1). One may become liable for NM even though acting honestly and in good faith if one fails to exercise the level of care required under the circumstances (Gibbs).

· Fraudulent Misrepresentation: FM constitutes a material, but false, factual representation that the maker knows to be false or asserts recklessly without knowing the truth R2Torts 552(1). One may become liable for breaching the general duty of good faith (Gibbs).  Not only can victim rescind and recover reliance and consequential damages, but victim can also recover the benefit of the bargain (value of what victim was promised – value of what victim received). See R2K 162
· Gibbs: Agent showed Gibb a single area where termite damage had occurred, assured Gibb that it was the only termite damages area and that all necessary repairs and treatments had been made to eliminate the termite problem. Agent knew that the non-visible termite damage had not been repaired and that it was much greater than the visible evidence indicated. (Could also have proceeded under fraudulent concealment)

· Elements of Misrepresentation:

· representation was made

· representation was false

· when made, representation was known to be false or made recklessly without knowledge of its truth and as a positive assertion

· made with the intention that P should rely upon it

· P reasonably did so rely (see R2K 169) 

· P suffered damage as a result

· Effect of “As Is” Clause in Gibbs: Clause does not prevent fraudulent representations from being relied upon. Clause may be relevant but not controlling in determining whether P relied on false representation. 

· Non-Disclosure and Concealment – R2K 160 and 161


· Elements of Fraudulent Concealment (to maintain FC action, P must allege and prove)

· concealed or suppressed material fact

· D had knowledge of material fact

· material fact was not within the reasonably diligent D 
· attention, observation, judgment of P

· D suppressed or concealed material fact with the intention that P be misled as to the true condition/circumstances of situation

· P was reasonably so misled

· P suffered damage as a result

· Policing K Modifications: Under the Preexisting duty doctrine, a promise to perform a pre-existing contractual duty that is owed to the promisee is NOT consideration. For example, If A agrees to buy B’s piano for $400, then A agrees to pay $450, K law would have declined to enforce modification based on preexisting duty rule. But, understanding that parties freely and fairly may modify their Ks, courts now avoid the pre-existing duty rule by finding mutual rescission, so that neither had a preexisting duty to perform. However, courts will not find mutual rescission is they believe that one party was coerced into a modification. 
· Alaska Packers: Ds were to work for P , on boat, during the fishing season. But at a time when it was impossible for the P to secure other men in Ds’ places, Ds, without any valid cause, refused to continue the services they were under K to perform unless P would pay them more money.  Consent to such a demand, under such circumstances, was without consideration, and was based solely upon Ds’ agreement to render the exact services, and none other, that they were already under K to render. 

· Court: New K must be supported by consideration. Examine whether duties or circumstance changed. Limited option of employer, seasonal work – time constraint, etc (many factors suggest duress). Ds had pre-existing duty. 

· RULE: a party who refuses to perform, and subsequently coerces a promise from the other party to the K to pay him an increased compensation for doing work that which he is legally bound to do, takes an unjustifiable advantage of the necessities of the other party

MODIFICATION
Preexisting duty rule: promise made to induce party to do what he is already bound by K to perform is without consideration. However, K may be rescinded/canceled by mutual assent and a new one created.

Modification of existing K must have new consideration. In that case the K is continued, not ended (i.e. don’t go back to formation). Mutual promises in termination of existing K and execution of new one provide consideration. Rescission followed by a new agreement would create the legal obligations in the subsequent agreement. Determining factor is consent to rescission.

· Schwartzreich: A agreed to 1yr employment K with B for $90/week. After another employer offered A more money, A and B wrote new K with A’s compensation at $100. B fired A. A brought action seeking compensation based on $100/week salary. Court: parties had rescinded original K b/4 or at same time they made new K, A did not have preexisting duty to perform, and A’s promise to work was good consideration for the promise to pay $100/week. (CL requires new consideration) 

· UCC 2-209: Agreement to modify K needs no consideration to be binding. 

· Official comments:

· Modifications must meet test of good faith (everything in UCC must meet test)

· Test of GF b/n merchants or against merchants includes observance of reasonable commercial standards of fair dealing in the trade, and may, in some cases require an objectively demonstrable (provable/evident/clear) reason for seeking a modification. But such matters as a market shift which makes performance come to involve a loss may provide such a reason even though there is no such unforeseen difficulty as would make out a legal excuse from performance

· R2K 89 (note: requires unanticipated circumstances)  (no mention of consideration)  

· Angel: city agreed to pay trash collector $10K more b/c of substantial and unexpected increase in trash-generating units. A claimed city had illegally paid collector increased amount. Court explained modern trend recognizes the necessity of courts to enforce K modification when unexpected or unanticipated difficulties arise during the course of performance. Court followed R2K 89 by applying TEST
· R2K 89 only enforces a modification if the parties voluntarily agree and if (1) the promise modifying original K was made before K was fully performed on either side, (2) underlying circumstances which prompted modification were unanticipated by parties, and (3) modification is fair and equitable. 

· Application: city voluntarily agreed (held city meeting), modification b/4 full performance, circumstances unanticipated, 10K fair/equitable. 

ACCORD and SATISFACTION

Accord and Satisfaction: parties agree to discharge an existing obligation by means of lesser payment tendered and accepted (new K, express or implied, where settlement of bona fide dispute b/n the parties can serve as consideration for discharge of contractual obligations). 

· Flowers: P sought additional royalties under a market value royalty provision contained in lease with D. D had tendered royalty checks with A and S provision and argued endorsement of check conclusively indicated that Ps relinquished claims to greater amount. Court explained A and S:

· need (bona fide) dispute (known or should have known of bona fide dispute) 

· BF dispute requirement presupposes both parties’ knowledge that there exists particular issue as to greater liability that is settled by the accord

· requires mutual assent 

· there must be an unmistakable communication to creditor that tender of lesser sum is upon the condition that acceptance will constitutes satisfaction of underlying obligation 

· conditions must be made plain, definite and certain

· statement accompanying the tender of a sum less that the K price must be so clear, full, and explicit that it is not susceptible of any other interpretation

· offer must be accompanied with acts/declarations which creditor is bound to understand

· Court concluded:  (1) no evidence showed P knew or should have known that endorsement of checks would affect or settle a disagreement re: market value of the gas on which royalties were based; (2) no evidence that P was aware of incorrectness in payment, or that he was entitled under statute to royalties under a different calculative measure. ( It could not be said, as a matter of law, that with endorsement of checks the minds of the royalty owner and D met to change the market value basis for the royalty payment to that of the lesser rate which D has chosen.

· Consolidated Edison: D disputed amounts of bills on basis that they exceeded past bills for comparable periods by amount too great to be valid. After considerable correspondence b/n parties, D sent letter to President with copies to local office and the PO Box designated for payment of bills that stated again D’s disagreement with bills, and that he had arbitrarily picked sum as proper amount due on each bill. Each check read: this check is in full payment and satisfaction of bill …this check constitutes the release of any bills or claims of P against D. All checks were deposited. P sought difference b/n payments received and the full bill amounts.  

· RULE: (1) when an amount due is in dispute, and (2) debtor sends a check for less than amount claimed, and (3) CLEARLY expresses his intention that check has been sent as payment in full, and not on account or in part payment, (4) cashing or retention of check by creditor is deemed an acceptance by creditor of conditions stated, and (5) operates as an accord and satisfaction of the claim. 

· For the rule to apply, debtor must honestly hold the opinion either that he owes nothing or that he is bound only to the extent of paying less that his adversary seeks to exact

· Dispute need not rest upon factors of sound reasoning – debtor may be wrong in his contention, that he honestly believes in the correctness of his position is enough. 

· D honestly and in GF believed that he owed less than amount P claimed, and P was given sufficient notification that checks were to be considered payment in full. Judgment for D. 
CONDITIONS

R2K 224-229

Condition: an operative fact occurring after acceptance but b/4 discharge of obligations upon which the rights and duties of the parties depend. Conditions are made by agreement of both parties and used to postpone a duty or other relationship. 

Promise: A declaration that one will/(not) do something. Promises are made by action of one party to create an obligation or detriment in the promisor. Fulfillment of promise discharges a duty. Non-fulfillment of promise constitutes breach with right to damages. 

· Explain difference b/n condition and promise using the following concepts: purpose (intent), obligation (duty), breach (failure) and damages. 

Older terminology: 

· Independent promise: parties intend that each party’s performance is NOT conditioned upon other’s performance. One’s failure to perform does not excuse other (see KG)

· (Mutually) Dependent promise: parties intend performance by one to be conditioned upon performance by other. Can be precedent (performed b/4 corresponding promise by other is to be performed), subsequent (performed after other has performed covenant precedent), or concurrent. 

EXPRESS CONDITIONS (strict compliance required)

· Merritt Hill Vineyard: P tendered $15K deposit; D would retain deposit if deal did not close UNLESS D satisfied section 3: Condition Precedent (obtain satisfactory title insurance and mortgage confirmation prior to closing). 

· Promise: manifestation of intention to act or refrain from acting in specified way, so made as to justify a promisee in understanding that a commitment has been made. 

· Condition: an event, not certain to occur, which must occur, unless its non-occurrence is excused, b/4 performance under K becomes due. R2K 224
· Requirements of section 3 are expressed as conditions of buyer’s performance rather than as promises by seller. 

· Contained in section: “Conditions Precedent to Purchaser’s Obligation to Close”

· No words of promise were employed.

· D did not promise to bring condition about (not a promissory condition) but instead, fulfillment of section 3 was pure condition precedent to performance and there is NO duty to bring about pure conditions.

· Court gave P deposit back but did not allow consequential damages b/c NO BREACH.

· D’s failure to fulfill condition excuses performance by other party whose performance is so conditioned. 

· W/out an independent promise, it is not a breach of K subjecting the non-fulfilling party to liability for damages. 

Substantial Performance: Equitable substantial performance doctrine provides that where a K is made for an agreed exchange of two performances, one of which is to be rendered first, substantial performance, rather than exact, strict or literal performance by the first party is adequate to entitle the party to recover on it. (Promises) In the absence of an express promissory condition precedent requiring perfect performance, K law usually does not require a perfect performance b/4 other party must perform; i.e. substantial performance, not perfect performance is the condition precedent. 

· Jacob: K specified Reading pipe but builder used some Reading pipe and some Cohoes pipe. P builds home for D who discovered P used different pipe than specified in K. P wanted final payment, D wanted pipe replaced. 

· D should be excused from payment only if use of Reading pipe was condition precedent to D’s obligation to pay.

· Factors to determine condition precedent:

· Intention of parties to create condition precedent

· Purpose to be served

· If purpose of Reading pipe provision was to have reliable pipe, that Cohoes was same quality is evidence that D got what he sought

· Desire to be gratified

· Excuse for deviation

· P did not pay attention to specification. No fraud or willful conduct.

· Cruelty of enforce adherence

· Forfeiture of remaining compensation for work done

· Forfeiture doctrine balances the hardships

· Significance of default ((not)proportional to consequences of forfeiture)

· Respect for freedom to K

· In absence of express condition requiring Reading, court, considering all factors, didn’t find Reading pipe was condition precedent. DAMAGES: difference in value (nominal)

· Brown-Marx: Dispute b/n borrower and bank re: ceiling loan of 1.1M if satisfactory documentation re: renovations, signed leases of $700K and appraisal at 2.4M. floor loan of $750K as alternative if ceiling loan requirements unmet. Borrow argued substantially performance and sought ceiling loan. 


· Ceiling loan requirements were conditions NOT promises and material to the K

· DISTINGUISH substantial performance of promises vs. conditions

· It is not substantial performance of a condition that must be rendered, BUT substantial performance IS the condition that must exist before payments are due.

· K treated condition as express condition (express condition present, no SP available), provided alternative if conditions were not met, substantial performance would frustrate the parties’ intent.

Interpreting K Language to Determine Existence of Express Condition:

· Glaholm: Interpreting “vessel to sail on or before” a certain day

· Court looked at context, form, import/impact, and subject matter to interpret  language as condition precedent to other party’s performance. 

· Howard: P sought to recover on insurance policy after crop damaged. P plowed filed b/4 inspection. Provision (1) stated that “it shall be a condition precedent to payment that insured establish that K protected them against particular hazard that occurred. Provision (2) stated only that “crop shall not be destroyed until” insurance company inspects it. 

· When it is doubtful whether words create a promise or condition precedent, they will be construed as creating a promise. 

· The provisions of K will not be construed as conditions precedent in absence of language plainly requiring such construction.

· Language relevant but not controlling

· Sometimes words such as warrant have been interpreted as conditions precedent, other times as promises. Depends on context.

· Context

· P relied on fact that term “condition precedent” included in P (1) but not in P (2)

· D relied on Fidelity, where “condition precedent” appeared in some ¶s and not in others. Court held that b/c “warranty” and “CP” are often used interchangeably to create a condition of insured’s promise, and that ¶s used either “CP” or “warranty,” the two terms were intended to have same meaning. 

· Here, term “warranty” not used. Agreement contains a list of express conditions, therefore, other terms omitted form list are NOT conditions. 

· Legal policy opposed to forfeitures.

· Insurance policies generally construed most strongly against insurer.

· Court concludes P (2) is more like a promise than condition. P (2) does not state any conditions under which the insurance shall be payable. 

Interpreting Content of an Express Condition:

· Luttinger: P to buy house from D, paid deposit. Parties agreed K was subject to and conditioned upon P obtaining financing from bank ($45K for 20 or more years, at no more than 8.5%/year). P went to only bank it knew would lend $45K (note: law does not require performance of futile act) but could only get it at 8.75%. P sought deposit back. D offered to pay difference in interest for life of loan. P did not accept.

· Condition precedent did not occur, therefore, the corresponding duty to perform did not arise. P’s did not have to accept D’s offer b/c D was not “bank or other lending institution” (language of K)

Condition Precedent vs. Condition Subsequent (depends on language of drafter)

· Condition Precedent

· Condition must occur before duty to perform arises/before other’s obligation matures

· Burden of proof on party bringing about condition

· Condition Subsequent

· Duty to perform already exists but excused id condition does not occur

· Burden on party seeking relief from duty to prove condition did not occur

Excuse and Avoidance of Express Conditions

· Impossibility

· Du Pont: D agreed to purchased P’s property and to pay an additional sum if, after one year, the property purchased is worth a particular sum. D sold property after 6 months. 

· K contained no express promise to retain property for year but letter implied a promise by D to, in fact, do so. 

· GF and fair dealing requires that parties use reasonable efforts to bring about the occurrence of conditions precedent within their control. The duty is an implied promise b/n the parties that they will not do anything to injure the other party’s right to enjoy the benefits of the K.

· B/c D rendered performance impossible by selling property within 1 year, P should not be remediless.

· Hanna: Insured motorist disappears and beneficiary cannot provide the “affirmative proof of death or injury’ that life insurance K required within six months of accident. Beneficiary suspected motorist drove into river and drowned. 4 years later, car found in river. 

· where performance of a duty created by law is prevented by inevitable accident without the fault of a party, the default will be excused, 

· HOWEVER, when a person by express contract engages absolutely to do an act not impossible or unlawful at the time, neither inevitable accident nor other unforeseen contingency not within his control will excuse him. (Court emphasized freedom to change terms of K or choose to K with another party)

· Express terms of K (provision of notice) were condition precedent to any liability. Judgment for insurance company. 

· MODERN courts will likely apply forfeiture doctrines

· R2K 229 Excuse of Condition to Avoid Forfeiture
· Waiver: Intentional relinquishment of a known right, expressly or by conduct.  

· Need not be in writing. No consideration needed. No reliance needed. 

· Connecticut Fire Insurance Co: K required insured to give immediate notice to company of any loss and to file a proof of loss within 60 days. Non-waiver agreement allowed insurer to only investigate to determine cause and amount of loss. But adjuster’s action went far beyond mere investigation (instructed D to secure property, have it cleaned, and make undamaged units available for business; told D to keep record of expenses b/c they would be included in settlement; paid claim under policy to motel guest; waived time for filing a proof of loss). D filled out form and insurer rejected based on failure to timely file. 

· Once the insurer or its authorized agent indicates by course of conduct that proofs of loss are unnecessary, such a requirement is waived. 

· Remember Ks are construed against the insurer. 

· Corbin on K
· Generally a waiver of a condition is followed by a substantial change of position by promisee. He may be induced by the waiver not to perform the condition. 

· A condition of a promisor’s duty can be eliminated by a mere voluntary expression of his willingness to waive it, if its performance does not constitute a material part of the agreed equivalent of the promise and its non-performance does not materially affect the value received by the promisor. 

· JNA Realty: P leased restaurant building to D who had a right to renew lease subject to condition precedent that D requested renewal in writing 6months b/4 original lease ended. D sent option to renew but, through negligence or inadvertence, it was not sent within time prescribed by lease. P sought to recover possession of the premises claiming that option to renew had expired. 

· D would forfeit $55K investment and much of the restaurant’s good will if it could not renew. D’s delay in notifying D was not willful or result of gross negligence. P had regularly informed D about its other obligations, such as paying taxes and insurance, but had waited until renewal option passed b/4 reminding D of that condition. 

· Court in Equity (equity jurisdiction b/c land is unique/ leasehold is unique and money damages would be inadequate to compensate or the harm) may grant tenant relief if there will be a forfeiture when forfeiture would result from tenant’s own neglect or inadvertence if there is no detriment to other party. 

· RULE: Where a tenant significantly invests in its leasehold, its failure to satisfy a condition is pardonable if the landlord has lulled the tenant into failing to satisfy the condition (and delay was not willful or grossly negligent), and the landlord has not relied on the condition. 

· R2K 229
· Forfeiture: Some courts refuse to enforce an express condition simply b/c enforcement would cause excessive harm to one of the parties. A party seeking to avoid the condition does not have to show a waiver, impossibility, or UE, just harm. 

· Holiday Inns: 3rd payment on option K received 1 day late. Exercise of option is effective upon receipt, mailbox rule DOES NOT APPLY TO EXERCISE OF AN OPTION. 

· Under California Civil Code when a party incurs a forfeiture by reason of failure to comply with provision of terms of obligation, he can be relieved therefrom upon making full compensation to the other party, except in case of a grossly negligent, willful or fraudulent breach of duty. 

· Can be invoked to avoid forfeiture of right to exercise option where Optionee 

· has paid for option,

· remains ready to perform,

· has acted in good faith, and 

· Optionor 

· hasn’t suffered injury justifying termination,

· none of Optionor’s reasonable expectations have been defeated.

· Optionor receives benefit of bargain

· Court concluded Optionor had not suffered any injury justifying termination of K and none of their reasonable expectations had been defeated. D still receives benefit of original bargain

IMPLIED CONDITIONS (substantial compliance is required for implied conditions and SP is generally a constructive condition to the performance of the other’s subsequent duties)

Implied Conditions Fixing the Order of Performance: 

Where two full performances in a bilateral K are the agreed exchange for each other, and K provides that they are to be rendered at the same moment in time, the promises are mutually dependent or concurrent conditions.  

But if the agreement contains no language dealing with who is to perform first, courts must use the tools of interpretation and gap filling to determine that implied or constructive conditions in the K. 

· K law generally requires that the party whose performance will take longer will go first. R2K 234(2) Gap filler make sense b/c it reflects general practice of paying people after they perform services, not before.

· Stewart: P agreed to do construction work for D. Agreement omitted any reference to payment. Rule not: if the parties did not agree to a payment, and no custom ion payment existed to fill gap, then D to make payments at reasonable times. RULE: D had to pay only after P had substantially performed K.  

· Supports rule that the party whose performance takes longer must perform first. But performance does not have to be perfect’ substantial performance is enough. 

· Sometimes one performance does not take longer than the other. K law requires parties to such Ks to perform concurrently. Remember, that parties can fix the order of performance in any way they choose. However, if they do not expressly fix the order of performance, K law fills the gap by requiring concurrent performance. 

· R2K 234(1)
· Concurrent performance makes sense when each party’s performance takes about same time. Neither party must take the risk that other will not perform. In cases of concurrent performance, each performance is an implied promissory condition precedent on other’s performance. A’s duty to perform is dependent in B’s. If A does not perform, B can sue for breach only is B can show that b was ready, willing, and able to perform. 

· UCC provides comparable gap filling: UCC 2-507(1) contrast 2-511(1) 
Implied Conditions Fixing the Quality of Performance

· Plante: Wall narrowed living room by more than one foot. Tearing down and rebuilding wall would cost $4K. Experts testified that it made no difference to market value of house. 

· Substantial performance does not mean that every detail must be met in strict compliance UNLESS all the detail at issue are made the essence of the K.

· No blueprints, no detailed construction plan, standard printed forms w/ some modifications

· Measure of damages for substantial performance

· Diminished Value Rule: (K price – damages caused by incomplete performance)

· Court concluded cost of replacement/repair may be element to consider in arriving at value under some circumstances BUT NOT here b/c cost of repair greater than value added to structure if repairs are completed.

· Whether repair/replacement or diminished value should be used depends on the nature and magnitude of the defect. 

· O.W. Grun Roofing: Streaky rook not SP according to homeowner. 

· SP Tests:

· Extent of nonperformance

· Is defect so pervasive as to frustrate the purpose of the contract

· Weigh the purpose to be served and the excuse for deviating

· Rule: Material breach going to contract’s essence defeats claim of SP

· Examine cruelty of enforcing strict adherence or compelling promisee to receive something less than he bargained for

· Ratio of money value of tendered performance and promised performance

· Court held that if curing color requires roof replacement, there is no SP

· Note contrast to Plante: In the matter of homes and their decoration, mere taste or preference, almost approaching whimsy, may be controlling w/ homeowner, so that variations which might, under other circumstances, be considered trifling, may be inconsistent with that SP on which liability to pay must be predicated (O.W. Grun). 

· Walker: D leased sign from P who was to service (clean/repair) sign over life of K. 

· Repudiation of K (failure to pay rent on sign) not justified by failures in maintenance (performance) that are not material.

· Determining whether maintenance failures were material: (see also R2K 241) 

· Extent to which injured party will obtain the substantial benefit which he could have reasonably anticipated

· Extent to which the injured party may be adequately compensated in damages for lack of complete performance

· Extent to which the party failing to perform has already partly performed or made preparations for performance
· Greater or less hardship on the party failing to perform in terminating the contract

· The willful, negligent or innocent behavior of the party failing to perform
· The greater or less uncertainty that the party failing to perform will perform the remainder of the contract

· John: D claimed all signs properly erected and maintained except for #s 4 and 5. 

· In an ENTIRE K, parties agree to a single whole, so there would be no bargain if any promise or set of promises were struck out. 

· Where K is ENITRE and is silent re: payment, substantial performance must be rendered b/4 payment is due.

· In a divisible/severable K, parties’ promises can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents. 

· Where K is severable/divisible, SP of a divisible part will trigger obligation to pay. 

· Determining Divisibility/Entirety(whether parties assented to all the promises as a single whole, such that there would be no bargain if any promises were struck out – look at:

·  intent of parties

· circumstances, including conduct of the parties b/4 any dispute has arise

· singleness or apportionment of consideration

· Here, K broke down rent per sign with different sizes depending on price; billing done per sign; 

· Carig: K for 35 homes, contractor built 20but refusal to build other 15 did not bar recovery for the unpaid balance of the work done and materials furnished in constructing the 20 homes. 

· One who breaches an entire K to be performed for an entire price cannot recover on K

· Where K consists of several and distinct items to be furnished or performed by one party, the consideration to be apportioned to each item according to its value as a separate unit rather than as part of the whole, the contract is severable or divisible

· To determine whether the contract is entire or divisible, look at the parties’ intentions; examine the language of K, the manner in which it is to be performed; method of payment; and circumstances attending its execution and operation

· Here, each house secured by a separate mortgage placed on each lot and from sale of each house upon its completion; payments to contractor for each house were made in installments as construction of that house reached certain stages; and each house was treated as a unit. THEREFORE construction of each house and the payment therefor were mutual and dependent provisions of K. 

· If K is divisible, party substantially performing that divisible portion of the K, i.e. building the house secured by a separate mortgage, is entitled to the divisible portion of the K for the portion of the work performed. In other words, the contractor gets to make the profit. If contractor filed for unjust enrichment, he would be limited to the value of the benefit conferred

· Kirkland: P agreed to make certain repairs to D’s property for which he was to be paid $6,000. Total consideration was to be paid for the total work. Court construes contract as not severable.
· KG Construction: Subcontractor to perform in workman-like manner, in accordance w/ best practices and Contractor to make progress payments. Sub drove bulldozer into house. C refused to pay for completed work. Sub stops work. When sub negligently damaged C’s wall, breach of promise to perform in workman-like manner, therefore material breach. 

· Determine whether promises were (in)dependent. Failure to perform independent promise does not excuse non-performance on part of adversary party, but each is required to perform his promise, and, if one does not perform, he is liable to adversary party for such non-performance.

· Consider

· the intention of the parties (controls)

· the nature of the K

· the relation of the parties

· other admissible evidence re: intent

· Here, promises were mutually dependent. C’s duty to pay periodically conditioned on Sub’s performance in workman-like manner. Sub’s promise precedent to C’s promise. 

· Damages: difference b/n K price and payment to 3rd party to completed sub’s work.

R2K 241 Determining Whether Breach in Material

R2K 237 Effect on Other Party’s Duties of Failure to Render Performance

R2K 242 Circumstances Significant in Determining when Remaining Duties are Discharged 

Consequences of failure to make progress payments

· Owner’s payment of progress payments (when the K requires them) is a constructive condition of builder’s duty to continue to work

· If owner does not make progress payments:

· Further performance will not become due

· Builder can exercise a self-help right by suspending performance

· After an appropriate period of time, builder can choose to treat his remaining duties as discharged and terminate the contract and sue for damages

Questions to ask in light of a breach

· Did one or both parties breach a promise, and if so, is the other party liable for damages?

· Was breach MATERIAL, was it so serious to justify suspending and ultimately terminating performance?

· Are the promises independent or mutually dependent? 

· Was the promise of performance given in exchange for the performance of the other? If so, failure of one performance affects the obligation to render return performance.

· If the promises were independent, problems with performance do not relieve the obligation of counter-performance.

· Determine WHO COMMITTED THE FIRST MATERIAL BREACH

· The party committing the first material breach is liable, not only for losses associated with partial breach, but for damages measured by the value of the entire contract.

· Remember that parties are liable for damages caused by any breach, even if partial and not the first material breach.

Communication of concerns re: performance

· May be construed as anticipatory repudiation depending on language used and intent expressed to perform or cure.

· Failure of the non-defaulting party to seek cure of assurances creates a string inference that party did not regard the possible breach as material. 

UCC 2-717 Deduction of Damages from Price

UCC 2-601 Buyer’s Rights on Improper Delivery

· Wilson: Buyer wanted refund on defective TV. Seller wanted to adjust, repair, or replace. Sales ticket allowed Seller opportunity to cure. Buyer cannot reject TV under 2-601 b/c of 2-508. But no mandate that Buyer accept patchwork or substantially repaired goods in lieu of flawless merchandise. However, minor repairs may be made to cure imperfect tender. Under perfect tender rule, courts usually allow buyers to reject delivery only if defect is substantial. Must follow strict procedures for rejection:
· Time: rejection must occur w/in reasonable time. Buyer must give prompt notice to Seller of rejection.
· Rejection must not be preceded by acceptance. Buyer deemed to accept if:
· After reasonable opportunity to inspect, buyer had indicated to seller that the goods are conforming or that he will keep them despite non-conformity

· Buyer fails to make a timely rejection

· Buyer does act inconsistent with seller’s ownership, i.e. using the goods  

UCC 2-608 Revocation (of acceptance) in Whole or in Part

UCC 2- 602 Manner and Effect of Rightful Rejection

Rejection of non-conforming tender vs. revocation of acceptance

· Buyer who wants to revoke acceptance must make strong showing of non-conformity (must show non-conformity substantially impairs value of goods)

Buyer’s right to reject or to revoke acceptance is subject to seller’s right to cure under 2-508. 

Installment Ks

· If the K involves an installment K, the buyer may reject any installment which is non-conforming if the non-conformity substantially impairs value of that installment and cannot be cured 2-612(2)

· A slight non-conformity in one installment does not allow the buyer to reject it, as he could in a single-delivery K

· Buyer may cancel the entire installment K if the defect is grave enough and substantially impairs the value of the whole K

· Hubbard: K provided for potato quality control re: color, size and other factors. Buyer said potatoes did not meet standard for color. Determination of quality must be made in GF (1-203). Visual inspection is reasonable where custom in industry, performed for period of time by buyer, and buyer experience in making inspection. Failure to meet color standard was a substantial impairment of installments (2-612(2)) substantially impairing the whole K (2-612(3))
ANTICIPATORY REPUDICATION
AR centers on an overt communication of intention or an action which renders performance impossible or demonstrates a clear determination not to continue with performance (Hochster). Aggrieved party is allowed to treat AR as a breach of K. 

· Hochster: D engaged courier to accompany him on voyage. D sent courtier letter stating that he had changed his mind and did not want courier’s services. Courier accepted substitute job b/4 time for performance of first K. Reasonable to allow immediate cause of action. 
· P allowed to mitigate damages by seeking service under another employer

· D can’t argue P’s inability to perform made it impossible for D to change his mind –D renounced K, P prejudiced by putting faith in D’s renunciation. 

· Hathaway: K required D to furnish hall for P and pay P for concert. D thought P would not be able to perform so did not heat hall but D’s course of action determined before action on his part became necessary. P’s damages were amount he would have been entitled to for giving concert. 

· R2K 250: When Statement or Act is a Repudiation

· UCC 2-610: Anticipatory Repudiation 

· R2K 251 and UCC 2-609: Right to Adequate Assurance of Performance

· Magnet Resources: P withheld services until D made payments or assurances thereof. 

· AR can be retracted before injured party has materially changed her position in reliance on repudiation or indicates to other party that she considers the repudiation to be final. (Suggests injured should notify party repudiating K if she intends repudiation to be final )

GROUDS for EXCUSE of PERFORMANCE

MUTUAL MISTAKE (R2K 152)

· Mutual: Both parties must believe the mistaken assumption
· Exceptions: fraudulent concealment, party knew/should have known of other’s mistake
· Sherwood: both parties believed cow was barren
· Material: Mutual mistake must be material. Distinguish b/n mistakes pertaining to substance of transaction (K law grants relief), and mistakes as to quality/value (no relief). 
· Sherwood: majority held mistake went to whole substance of agreement. If cow war barren she was worth $80, if she was not, she was worth $750. Dissent argued mistake as to quality, whether she could breed. 
· Modern approach : dispense with substance/quality distinction, ask if mistake material
· Mistake: There must have been a legal mistake. Ask whether parties contracted on the basis of a set of facts that they took as true (cow is barren) or whether they contracted on basis of some conjecture as to the facts (cow is probably barren). K law only excuses mistakes as to the former. 
· Rationale: Parties who make Ks value what they are getting more than what they are giving up but they KNOW that circumstances may be different than assumed and that they ultimately may be disappointed with their K. In effect, they gambled over whether deal would turn out to be beneficial. K law should NOT upset these wagers just b/c one or other’s gamble proves to be wrong. HOWEVER, if both parties KNEW that they were selling/buying barren cow and did not believe they were gambling over this quality, affording relief makes sense b/c otherwise court would be enforcing K parties did not make and one party would receive undeserved windfall (bonus).
· Allocation of risk of mistake R2K 154

· Lenawee: “As is” clause stated purchaser of property had examined property and agreed to accept the same in its present condition. Court held parties intended to allocate risk of defective septic system (not easily discoverable) to purchaser, even though purchaser failed to discover the defect after an inspection and defect made property uninhabitable.
· Mutual Mistake (152) v. Mutual Assent (20)

· Mutual Assent: each party assumed other had same understanding and intended same thing, but each actually  had different understanding ( failure of mutual assent
· Result: NO K
· Mutual Mistake: parties had same understanding, each share same erroneous assumption
· Result: Court may rescind K in its equitable discretion which includes assessment of who bore risk of mistake 
UNILATERAL MISTAKE (R2K 153)

· Minority Rule: Unilateral mistake will not excuse nonperformance of a K

· Triple A Contractors: Contractor made substantial clerical mistake in calculating bid but court held, in absence of fraud, unilateral mistake does not excuse nonperformance. Held Contractor to penalty under bidding procedure – lost bid deposit. 

· Majority Rule: relief by rescission allowed when the following criteria are met:

· Bidder has acted honestly, in good faith, and without gross or willful negligence;

· Bidder was reasonably prompt in notifying the contracting party of the error;

· Mistake pertained to a material part of the K;

· Mistake was of such a magnitude that enforcement or forfeiture would be unconscionable; 

· Relief would return parties to status quo without prejudice to the contracting party; and

· Evidence is present which convincingly establishes the mistake in fact exists

· Donovan: Typographical error listed car at price significantly lower than intended sale price. 

· Having concluded that K could be rescinded b/c of unilateral mistake (R2K 153), court held that where P had no reason to know of and does not cause D’s unilateral mistake of fact, D must establish the following facts to obtain rescission of the K:
· D made mistake re: basic assumption upon which D made K

· Significant error in price is mistake re: assumption upon which K made

· Mistake has a material effect upon agreed exchange of performance that is adverse to D

· Must show resulting imbalance in agreed exchange is so severe that  unfair to require performance (sale of car for $12K less than intended) 

· D does not bear risk of mistake (R2K 154 and 157)

· Effect of mistake is such that enforcement of K unconscionable 153(a)

· Remedies for Mistake 

· Rescission: rescind K, each party returns benefit received from other, or

· Reliance damages especially where rescission won’t work b/c losses incurred without corresponding benefits

· Reformation: re-write K 

Unilateral Mistake 


vs.
· Mistake by one party

· Voidable by adversely affected party only

· If remediable or other party knew/should have known of mistake 

Mutual Mistake

· Both parties at time of K

· Basic assumption w/ material effect

· Voidable by adversely affected party unless superior risk bearer

IMPOSSIBILITY

· Objective impossibility: the promisor literally cannot perform b/c of circumstances beyond promisor’s control. 

· Taylor: D promised to let P use music hall, K says nothing about what happens if hall burns down, hall burns down. 

· Ask whether parties allocated risk of event either expressly or impliedly in K. If they did not, court must fill gap.

· Express risk allocation clauses, often called force majeure, excuse promisors in case of natural catastrophes and often in cases of war, governmental regulation, or labor strikes. Parties can condition performance on the non-occurrence of any even they chose BUT courts construe clause narrowly.

· Implied-in-fact risk allocation: In the absence of an express risk allocation, court will look for FACTUAL evidence to determine whether partied nonetheless intended to release the promisor of performance. Sources of interpretation include parties negotiations and purpose, trade custom, and course of dealing. Courts strain to find parties’ intentions to avoid uncomfortable gap filling. 

· Implied-in-law risk allocation: Instead of finding parties’ intention, court may fill gap by asking how the parties would have allocated the risk had they though about the issue. In Taylor, court labeled the existence of the music hall the “foundation” of the K, and held that the parties would have excused the music hall owner if the foundation was destroyed. 

· Foundation inquiry requires courts to fill gaps first by finding the purpose of the K and then by presuming the parties would call off the K if that purpose (foundation) was destroyed. 

· Judicial gap filling, based on economic efficiency, seeks to place the risk of unanticipated events more scientifically on the superior risk bearer of the superior risk avoider. Superior risk avoider is party better able to bear risk. 

· UCC 2-50 Risk of Loss in Absence of Breach
· UCC 2-613 Casualty to Indentified Goods
· Subjective Impossibility (will NOT excuse promisor) 

· Canadian: Supplier of Molasses promised to deliver 1.5million wine gallons of molasses from the National Sugar Refinery. National failed to produce a sufficient quantity of molasses and purchaser sued when supplier only delivered 344K gallons. Suppler claimed impossibility of performance. 

· Shortfall was fault of supplier. Supplier could have assured a sufficient quality of molasses by contracting with National but failed to do so. B/c other suppliers, acting reasonably, could have performed, subjective impossibility. No relief. 

IMPRACTICABILITY: A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost. 

· R2K 261 and UCC 2-615 (Impracticability and Basic Assumption) and 2-615 Comment 4
· Impracticability: A very serious disruption must occur (alters the essential nature, severe shortage, prevents seller from securing supplied necessary for performance) 

· Mineral Park: D to take all gravel and earth necessary for construction of bridge. But large portion of gravel under water and would cost 10x expected cost to excavate.

·  Where a party has agreed, without qualification, to perform an act which is not in its nature impossible of performance, he is not excused by difficulty of performance, or by the fact that he becomes unable to perform. 

· However, where performance depends upon the existence of a given thing, and such existence was assumed as the basis of the agreement, performance is excused to the extent that the thing ceases to exist or turns out to be nonexistent. 

· Although there was gravel on the land, it was so situated that D could not take it by ordinary means, nor except at a prohibitive cost. To all fair intents then, it was impossible for D to take it. 

· "A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost." 

· Basic Assumption: To find impracticability, the parties’ basic assumption must be that the major disruption would not occur. 

· Issue: Whether parties allocated the risk or whether they contracted on assumption that such disruption would not occur. 

· If the facts support a finding that the parties intended to place risk on one part, court will not relive party on basis of impracticability. 

· Marcovich: Lease contained fire clause. Allocated risk of destruction to landlord. Landlord claimed impracticable b/c cost to rebuild 2x amount available from insurance. Rebuilding not impossible or impracticable. Impracticability won’t excuse bad judgment. Impracticable were cost excessive/unreasonable, not higher than expected. 

· If the court believed a basic assumption of the parties was that there would be no such disruption (and the disruption is severe enough), court will grant relief.

· Court recognizes that certain risks are so unusual and have such severe consequences that they must have been beyond the scope of the assignment of risks inherent in K. 

· Mishara: D was to provide concrete to P. Picket line maintained on building site so that D unable to provide concrete as required. 

· Sources of evidence suggesting allocation of risk:

· Foreseeability: if the parties reasonably should foresee a coming major disruption and party did not protect itself in K, many courts will hold party must have intended to accept risk, or at least should have protected self. 

· Exception: Foreseeability or even recognition of a risk does not necessarily prove its allocation. Parties to a K are not always able to provide for all the possibilities of which that are aware, sometimes b/c they cannot agree, often b/c they are too busy. I.E. Even if a risk is foreseeable or foreseen, the parties did not necessarily intend to put risk promisor. (Transatlantic)

· Therefore, foreseeability of an event or fact that risk foreseen is probative factor in risk allocation but shouldn’t preclude other inquiries.

· Type of K

· E.g. fixed price K shows that party intended to accept risk of price increase/decrease (But possible that parties did not allocate such risk)

· Custom of trade or course of dealing may show that party ordinarily accepts risk  

FRUSTRATION of PURPOSE: Unanticipated event destroys basis of bargain R2K 265

· Krell: D leased use of flat to view King’s coronation, but King took ill, coronation postponed. What D was to receive dramatically decreased. Court found purpose/foundation of K was to view coronation. Court excused D b/c state of things essential to K performance perished or failed to come into existence, and failure could not reasonably said to have been contemplated by parties at time of contracting.

· Consider allocation of risk (see impracticability above) 

· Lloyd: D arguedcommercial frustration, sought to be excused from lease of premises for use in sale of new cars b/c of federal restriction on sale of new cars due to outbreak of WWII.

· To invoke frustration, must prove risk of frustrating event was not reasonably foreseeable, not in control of promisor and value of counter-performance is totally or nearly totally destroyed

· Here, court concluded hardship was insufficiently extreme b/c D, w/restrictions could continue to sell cars, regulation of cars FORESEEABLE, even anticipated at time parties contracted (car sales soared b/c public anticipated production would soon be restricted)

REMEDIES AFTER FINDING an EXCUSE

· Some courts leave parties where they find them after declaring an excuse, neither gets anything.
· 20th Century Lites: K for neon sign frustrated when government restriction precluded use of neon lights b/n sunset to sunrise. Both parties were excused from performance, therefore neither party entitled to any remedy for part performance. 
· Some courts allow restitution recoveries
· Quagliana: Builder promise view of valley. After some construction parties learned plans violated zoning laws. 
· Where a loss is caused by impossibility or frustration neither party can be compelled to pay for the other's disappointed expectations, but neither party can be allowed to profit from the situation; one must pay for what one has received.

· Property owners sold lot, to the extent that construction enhanced value of lot, and was benefit to owners, builder entitled to compensation. 
· Some courts will allow reliance recoveries:
· Recover for work and supplied wrought into structure (preparation not recoverable)
· Albre Marble: Where one is to make repairs or do any other work on house of another, and performance becomes impossible on account of the destruction of the house without any fault on his part, his may recover for what he has done.
· Recover for any essential reliance (reliance made pursuant to the specific request of the party being excused as set forth in K.
· Albre Marble: It is enough that a party has actually received in part performance what of the K something for which when completed he had agreed to pay a price. 
· Recover when fault of party excused from K
· Albre Marbel: Where General contractor’s bid was irregular and General therefore lost main K, subcontractor could recover for its reliance loss even though court declared K impossible to perform. 
· R2k 158 and 272

· Thieme: Mutual mistake b/c both seller and buyer believed irrigated water could be delivered to high corner of property. Rescission not exclusive remedy for MM; court may consider other equitable remedies.
· Judge properly did not allow rescission and fashioned correct remedy in creating duty on part of sellers to provide permanent water system for land, where sellers were willing to provide permanent water system, performance was neither impossible/ impracticable, and neither committed fraud or misrepresentation. 
· Judicial reformation: 
· National Presto
· It is sometimes equitable for courts to reform the K, so that each side bears a share of unexpected costs

· Reformation is a product of equity

· Equity can mold its relief to attain any fair result within the broadest perimeter of the charter the parties have established for themselves

· 2-615 Comment 6

EXPECTATION DAMAGES: Expectancy damages eek to put give the injured party the money equivalent of what she expected from the K so that she is in as good a position as if K had been performed. 
Methods of Measuring Expectancy Damages

· Objectively: based on the market value of the promised performance (market price – K price) 

· Peevyhouse: Ps sued D for failing to restore land after strip mining. Cost of restoration was $29K but would only increase value of land by $300. 

· Majority focused on huge discrepancy b/n amounts, denied cost of restoration. Applied economic waste doctrine to conclude damages are limited to diminution in value of premised b/c of non-performance. 

· Dissent pointed out P had insisted that restorative and remedial provision be included in K, or would not agree to K. Restoration important to P

· Economic waste theory Restatement K Sec. 346, comment b.

· Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding, at a cost that would be imprudent and unreasonable.  The law does not require damages to be measured by a method requiring such economic waste.

· If no waste is involved, the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance (cost of completion of promised performance)

· Subjectively: based on value of performance to the injured party himself in light of party’s particular circumstance. 

· Radford: P sold piece of land to D. D promised to build wall to divide P’s remaining land. D did not build land. Cost of getting 3rd party to build wall would cost $3K. Wall would DECREASE value of land by $1K. Court allowed P $3K award. 

· Groves: D did not restore land as promised after gravel excavation. Cost of restoration was $60K while increase to land was $12K. Issue re: whether to measure damages by actual cost of restoration of by how much restoration would increase value of land. 

· Majority: P entitled to $60K ( Looked at probable intentions of P after restoration, believed P would keep land and that its condition was important to P. P ought to have right to do what it wants with its land. 

· Dissent: Would have awarded $12K on theory P only suffered $12K loss. Dissent argued parties contemplated putting land in shape for sale, restoration was not important to P, only incidental term of K, restoration not what P contracted for. 

· Rock Island: Cost of land restoration hugely disproportionate to increase in land value by restoration, court applied cost-of-restoration measure (unless reclamation require is incidental to K’s main purpose and cost grossly disproportionate to diminution in value. 

· Damages must be ascertainable with reasonable certainty

· Freund: D to publish book and pay P royalties resulting from book sales. Amount of royalties could not be proved, speculative. P recovered only nominal damages. 

Expectancy damages in construction Ks

Injured builders: K law must give builder net profit it would have made on K (K price – cost of completion) and any amount already expended in furtherance of the project. 

· Warner: Builder sued for lost profits (10% profit in K) as result of breach. 

· P has right to recover such sum as in damages he would have realized in profits if K had been fully performed. K price – cost of completion = profits P would have realized if K had been fulfilled. In addition to lost profit, P has right to receive expenditures for work and labor supplied toward completion of K. 
· Duty to mitigate: Requires injured party must act reasonably after breach. Builder must look for other work to minimize loss. 

· Profit made on substitute job will be subtracted from breaching party’s damages. 

· Exception: Builders who lose volume as a result of breach.
· If builder loses volume b/c it could have done breaching party’s job and the second job, the second job is NOT a substitute for breaching party’s job and profits from second job will not decrease breaching party’s damages liability. 
Injured landowners: If builder breaches and landowner hires another builder to do same job, new K is called “cover” K. 

· Injured party allowed to recover what is has cost him to complete same work, over and above the original K price. Cover price – K price = remedy

· Substitute arrangement must be reasonable – cannot hire builder to build better house. 

· Thorne: K1: 4-ply roof. Cover: 5-ply roof (more expensive) + additional items not in K1. Owner could not contract to construct better structure than one originally contracted for with breaching party b/c it would put her in better position than if K1 had been performed

· Exception: owner may still recover cost of cover, even if she received a BETTER house, only if she could not find builder willing to build same house under breached K. No choice but to accept more valuable house, which K law says is foisted on owner 

· If breaching builder completes work on house and it reduces cost of cover K, add to cover K price and subtract from builder’s damages. E.g. if builder did $10K of work on $150K house, breached and cover costs $160K, damages = 160 + 10 (b/c if builder did not do any work, cover K would have been 170K) – 150 = $10K. If builder had not done any work, damages would be 20K. 

· Morello: K1 for $44K, sub breached, K2 for $54K. Builder spent $9K on K1 wanted damages to be cover - K1 - $9K = $1K. NO! General’s $54K K2 included $9K work, so damages = ($54K + $9K) – ($44K) = 10$K 

· Recovery for lost profits due to delay in completing house: Landowner must show both that damages were reasonably foreseeable and that she can prove them with sufficient certainty. 

Expectancy damages in employment Ks: 

Injured Employers: Injured employers usually hire a substitute. Employer’s expectancy damages equal difference b/n salary employer must pay new employee and salary employer would have paid breaching employee. Employer must hire reasonable replacement – must attempt to obtain equivalent services at the lowest possible cost. If the only substitute employee available is more qualified than breaching employee, K law usually ignores extra benefit employer receives b/c employer had not choice to accept benefit. 

· Handicapped Children’s Ed.: Only available replacement more qualified. Court held additional value was imposed upon school and thus could not be characterized as benefit (foisted principle). Reasoning like that in UE (party receiving the benefit must want/consent to it. 

Injured Employees: If employer wrongfully terminates an employee, employee is entitled to any unpaid salary up to time of breach and her salary for the remaining term.  BUT employee must MITIGATE damages. K law deducts from her recovery any salary she makes or could have made by accepting reasonable suitable employement. 

· Reasonable substitute – must be comparable or similar to original job. 

· Parker: Fox hires Shirley McLain for musical filmed Ca with approval rights over director and screenplay. Fox decided not to make movie but offered McLain part in Western to be filmed in Australia, no approval rights. McLain declined. Court held substitute job was not substantially similar, therefore not a reasonable substitute, but instead was both different and inferior. AND it is never reasonable to require non-breaching party to deal with breaching party to mitigate. 

· Other factors to consider: same field, same rights, new duties/responsibilities, compensation. If injured take inferior job, salary may still likely reduce damages liability of original employer. K law does not account for loss of prestige but would award any consequential damages suffered, such as longer commute or other inconveniences. 

Sale of Goods under UCC (definition of goods 2-105 and sale 2-106)

· Where sale of goods additionally required seller to perform service, K may be classified as “mixed” and law requires courts to apply “predominate purpose” test to determine whether UCC governs K. (Is purpose rendition of services with good incidentally involved, or vice versa) 

· 2-714: Buyer’s Damages for Breach re: Accepted Goods

· Lost volume sellers: If seller can obtain from supplier as many goods as seller requires to sell to public, neither 2-706 nor 2-708 will put seller in as good a position as if K performed. 2-708(2)
· Neri: D had to pay P profit + incidental damages despite P’s sale of boat to 3rd party.

· Lost volume service provider: same as above, money from other job does not lessen damages liability for breaching party (Olds: could do many jobs, discharged without cause, recovered what he reasonably expected to obtain under breach K)

· 2-704 Salvage Unfinished Goods(Clark: P continued to perform in order to reduce loss)

(Loss of value +other incidental/consequential loss) – (loss avoided + cost avoided(re-allocable resources) 

Consequential Damages
· Hadley: P hired carrier to take shaft to repair shop. Carrier delayed and P lost profits. B/c the lost profits did not arise naturally from the breach, nor were they reasonably in the contemplation of both parties at the time of contracting, court did not award lost profits. 

· Here, lost profits are consequential damages b/c not every miller would have lost profits b/c of carrier’s delay. Some would have had substitute shaft. 

· P could only recover if carrier should have reasonably foreseen that its delay would cause such losses (objective test – what reasonable person would know). P did not tell Carrier about consequences of delay nor would reasonable carrier have gleaned ramifications. 

· Encourages disclosure, allocation of risk (may result in higher K price)

· Armstorng: D, repair man, did not properly fix crank. Crank had to be sent back. Mill had to close b/c of delay, P lost profits. P allowed to recover lost profits. 

· UCC 2-715(a) expressly repudiates the “tacit agreement” test for the award of consequential damages. Under that test, a breaching party may escape liability for foreseeable consequences. Breaching party would be liable only if she tacitly consented to be liable for the foreseeable damages. 

· But see Lamkin: Failure to provide $20 part resulted in $450 loss. Breaching party did not tacitly consented to assume particular risk arising from breach. (Minority) 

· Consider new business rule, which bars recovery for lost profits.

· However, court may manipulate rule and general requirement of proving consequential damages with sufficient certainty. If court strongly believes breaching party actually caused a loss, more likely to relax the certainty requirement; courts are more likely to award lost profits when party willfully or negligently breaches then when breach in innocent or common (Compare Evergreen and Lakota) 

· claims for loss of good will or reputation have not always been successful

· courts allow such a recovery only when there is a reasonable basis from which to calculate damages

Limits on Expectancy Damages – Speculative Profits (New Business rule)

Damages are recoverable for lost profits only to the extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty. 

· Evergreen: Loss of profits from a business which has not gone into operation cannot be recovered b/c they are merely speculative and cannot be ascertained with the requisite certainty

· Lakota: Lost profits of girl scouts. Proof some loss occurred; loss flowed from breach, proof of rationale basis for calculating profits. Assurance of award justified by fairness and supported by ample proof. 

MENTAL DISTRESS: K law allows damages for emotional distress only when a party suffers emotional distress b/c of the breach of a personal, as opposed to commercial, K. Courts justify the distinction b/n personal and commercial K on the theory that emotional distress is not foreseeable in commercial or employment Ks. A better explanation for the commercial-personal distinction may be court’s reluctance to allow juries to qualify emotional distress damages in commercial Ks. R2K 353

· Chrum: Action for breach of commercial K, damages for mental distress not recoverable. 
PUNITIVE DAMAGES: Punitive damages are not recoverable for a breach of K unless the conduct constituting the breach is also a tort for which punitive damages are recoverable R2K 355. A tortious performance of K required unreasonable conduct. No award for intentional breached UNLESS breach also constitutes independent tort. 

RELIANCE DAMAGES in lieu of expectancy damages: seek to place the injured party in as good a position as if K had not been made. If injured party cannot prove with sufficient precision the amount of lost profits, courts give benefit of doubt to injured party and award reliance damages (ascertainable with reasonable certainty). Damages awarded as reliance damages are classified as incidental. 

· P may recover his outlay in preparation for the performance, subject to the privilege of the D to reduce it by as much as he can show (with reasonable certainty) P would have lost if the K had been performed. R2K 349 (Albert: D failed to deliver refiners. P sought damages for cost of foundation it had built for refiners)

· Any obligations assumed by P prior to signing K are not chargeable to D (Chicago Coliseum)

· P can claim expenditure incurred before K provided that it was such as would be reasonably foreseeable in the contemplation of the parties as likely to be wasted in K broken. (Anglia)

· Expenses to enforce K cannot be recovered by P as damages (Chicago: P promoting boxing exhibition sought injunction to prevent D from fighting b/4 exhibition, as provided in K) P can only recover fixed overhead allocated in K. 

DETRIMENTAL RELAINCE (PE): R2K 90

· Goodman: court awarded reliance damages to P, who incurred expenses preparing for franchise after distributor represented that P would get franchise. Court refused to grant lost profits claiming true measure of damages is loss sustained by expenditures made in reliance upon D. 

· Walters: D broke promise to supply oil to P after P improved gas station in reliance on promise. D claimed P did not suffer reliance damages b/c increases in market value of land > cost of improvements. D also argued P could not recover lost profits in PE cases. Court awarded lost profits on theory that they forewent opportunity to invest and make profits elsewhere in reliance.

· Employees usually cannot recover for K breach b/c employment terminable at will, but courts find for employees on basis of PE, although limit recovery to (detrimental) reliance damages. 

· D&G: P in negotiations to sell to 3rd. D knew P would not sell if it continued to distribute with P. P did not sell to 3rd. D fell through. P sold to 3rd for less. Damages sought were like moving expenses and foregone wages. Recovery allowed. 

· Grouse: Prospective employment terminable at any time, measure damages as what employee lost in quitting job and in declining other offer (loss of opportunity)

RESTITUION DAMAGES: Party who confers a benefit on another party can recover the benefit when it would be unjust for party receiving benefit to keep it without paying for it. R2K 371 and 373

Where P confers benefit, P upon breach, has right to sue for Restitution rather than expectancy. Requires repudiation of K and suit in UE. Restitution may be available where P has partly performed and would have lost money had K been completed. Measure by: 

· fair market value of work 371(a)

· increased value to D’s property 371(b)

· measure benefit conferred by cost of performance (City of Philadelphia)

· K price

· reasonable value of services rendered or goods/property delivered/conveyed - reasonable value of counter-performance (Bausch)

LIQUIDATED DAMAGES R2K 365 UCC 2-718: Within limits K law allows contracting parties to agree in K on their damages liability if they later breach. LD clauses are not always enforceable. Test:

· Reasonable forecast of just compensation (enforceable: reasonably proportional  to probable loss)

· Analyze reasonableness as of time of making K. Some courts look at actual harm caused, 356 refers to actual loss. However, actual loss may be one way of determining whether, at time of contracting, LDC was reasonable forecast of potential harm. 

· Truck: When LDC appears on preprinted form of the K look at factors including parties’ negotiation of K, bargaining power disparity or unconscionability, were parties fully aware of K provisions. If amount fixed is grossly disproportionate to probable loss it’s a penalty and unenforceable (concern LD compel performance) 

· Harm that is caused by breach is one that is incapable or very difficult of accurate estimation 

· Better Foods: actual loss resulting from breach could be less than amount provided for but actual loss could also exceed the amount, in other cases

SPECIFIC PERFORMANCE: Remedy of injunctive relief. R2K 358-60 UCC 2-716

Test 

· the subject matter of the K must be unique
· Land is unique: R2K 360. Kitchen: purchaser cannot use damages award to purchase equivalent property. 

· the remedy at law must be inadequate to compensate for the harm
· person cannot be made whole simply by money damages

· irreparable harm would result if SP were not granted

· Curtis: condition which occasions the irreparable injury is the inability to procure at any price at the time needed and of the quality needed, the necessary tomatoes to insure successful operation of the plant

· consider DEFENSES to SP: unconscionability, unclean hands (contributing to the problem), unfair advantage taking, non-disclosure, post-K unconscionability, inadequacy or failure of consideration (if the consideration so inadequate as to warrant conclusion that nature of bargain cannot have been fairly understood, SP will be denied, if the parties knew at the time of contracting that what happened would happen, they would not have made the K, the underlying purpose of their K frustrated, denied), mistake, misrepresentation, duress, undue influence. 

Generally, courts will not grant SP to provide personal services

· exception: covenants not to compete 

· where the services are unique, party may be enjoined from providing those services to a 3rd party when K includes a covenants not to render such services to 3rd person

· Ca ( covenants are not enforceable for employees (public policy: people need to work, earn money, livelihood) exception: covenants not to compete are enforceable when selling a business (seller of the business cannot compete)

