Remedies Outline

Introduction – Chapter 1 (p. 2) and Chapter 2 (p. 13)

Four classifications of remedies: 

1. Coercive: equitable, such as injunction or specific performance.  Preliminary injunction or TRO preserve the status quo to prevent irreparable harm.  Also includes restorative injunctions, prophylactic, and structural.
2. Damages: to compensate P for losses sustained in violation of P’s rights.
3. Restitution: measured by D’s gains.  Substantive = entitlement to a restitutionary remedy.  Remedial = measurement of the restitutionary remedy.
4. Declaratory relief: to obtain a declaration of the rights or legal relations between the parties.  Right to trial in legal cases only (not equity).
See R2T § 929 and 930 (p. 7-8).
Three sources of remedial rights: statutes, federal and state constitutions, and common law (13).  If an act provides for equitable relief, monetary recovery is not precluded.  Key is the function of the remedy (34).

Distinguish compensation for past harm as a damages remedy and protecting against future harm as an equitable one (35).

Legislative substitution of remedial schemes, such as workers’ compensation act and no-fault automobile legislation, limitations of malpractice damages for non-pecuniary losses, etc.  (17).

Distinguish alteration or elimination of rights vs. existing remedies.
Front pay: review timeline.  Pollard at 38-41.

Equitable (Coercive) Remedies
· Injunctions keep P in the rightful position/status quo, in contrast to damages, which restore the rightful position. [EE 138]
· Note that some legal relief can be specific as opposed to its usual substitutionary remedy of compensatory damages, such as replevin. [EE 142-43]

· Specific relief (specific performance and injunctions) gives P the very thing he lost or stands to lose. [EE 138-39].
· Equitable relief is specific and personal (in personam).  [Gilbert 29]
· However, the legal effect of equitable decrees will usually be cover claims in rem, despite the fact that they may be outside of the state court’s jurisdiction. [Gilbert 54]

· Decrees for payment of money are constitutionally recognized as enforceable because of “full faith and credit.”  [Gilbert 56]

· Decrees affecting title to land in another state are usually enforced on the basis of comity (cooperation) or res judicata (issues once litigated are binding). [Gilbert 56]

· Decrees requiring acts in other states: enforcement depends on comity
· Subject matter of equitable relief cannot be [Gilbert 45]
· Crimes b/c the remedy would deprive D of the right to a jury trial and procedural safeguards (i.e. no injunction from operating a casino on tribal land) [Gilbert 40]

· Exceptions: injunction may be granted prohibiting public nuisance or for torts causing irreparable injury.
· A criminal prosecution under a valid statute (unless (1) P claims that the statute does not apply to him  and irreparable harm is threatened, or (ii) a federal court is enjoining a  state court criminal proceeding pursuant to an exception to the federal Anti-Injunction Act where great and immediate irreparable injury will result
· A law enforcement officer’s performance of her duties.
Exam approach. 

1. Start by saying what the remedy at law is.  Then say why it is inadequate (you only get equity if law remedy is inadequate).  The reason for inadequacy must be something that requires the court to take action.
2. First TRO, then temporary injunction, then permanent inj.
3. Show the irreparable injury if you don’t get the injunction.  Can’t just exchange money for injunction.   This is where the substantive equity comes in, designed to deal with cases where money damages won’t suffice.
	Conditions to Granting Equitable Relief: [Gilbert 39]

	Tort (Injunction) Actions:

	· No adequate remedy at law

· Balancing of the equities (no undue hardship on D)

· Enforcement is feasible

	Contract (Specific Performance) Actions:

	· No adequate remedy at law

· K terms are definite and certain

· P has complied with all conditions precedent

· No great hardship will be imposed and there is no misrepresentation, mistake, sharp practice, or other unfair acts on the part of P

· Enforcement is feasible


A. INJUNCTIONS
5. IN GENERAL: forward looking court orders aimed either at preventing future harm (preventative injunction) or preventing future bad effects of past harm (reparative injunction).
a. MANDATORY (affirmatively ordering P to do something, likely changing the status quo [EE 194-95]) V. PROHIBITORY (ordering D to refrain from doing something, likely preserving the status quo)
i. Courts tend to disfavor mandatory injunctions [Gilbert 61]
ii. Require higher burden of proof
b. TYPES
iii. PREVENTATIVE
iv. REPARATIVE
v. STRUCTURAL
6. PREVENTATIVE INJUNCTIONS (CB Chapter 3, p. 44, EE 140)

c. REQUIREMENTS (see breakdown below)

vi. INADEQUATE LEGAL REMEDY AND/OR IRREPARABLE INJURY

vii. LIKELIHOOD OF FUTURE VIOLATION

viii. BALANCE OF EQUITIES FAVORS THE PLAINTIFF

ix. PUBLIC INTEREST SERVED

d. ADEQUACY OF LEGAL REMEDY

x. MUST IDENTIFY THE LEGAL REMEDY

xi. MUST ESTABLISH INADEQUACY

a) DAMAGES WILL NOT GIVE COMPLETE RELIEF

b) REPEATED ACTS

c) MULTIPLICITY OF SUITS

d) LEGAL REMEDY NOT COLLECTIBLE

e) DAMAGES CANNOT BE MEASURED WITH REASONABLE CERTAINTY

xii. ILLUSTRATIVE CASES

f) THURSTON V. BALDI [CB 45]
g) THE BORROWED LOT [CB 47]
h) WHEELOCK V. NOONAN [CB 47] D obtains a license from P to place rocks on his lot.  Ordinarily, courts won’t weild their power to redress a trespass, but here, the trespass was a continuing one and a multiplicity of suites at law was involved in the legal remedy.
e. IRREPARABLE HARM [Gilbert 34]
xiii. COURTS DIFFER ON WHETHER THIS IS A SEPARATE ELEMENT

xiv. THREAT OF HARM MUST BE REAL -- ENCOMPASSES THE FUTURE HARM REQUIREMENT.  If tort is complete, there is no threat of continuing harm and this element is not met.
xv. CAN BE USED TO CREATE A NEW SUBSTANTIVE RIGHT

xvi. REMEDIAL V. SUBSTANTIVE EQUITY

xvii. ILLUSTRATIVE CASES

i) COMPUTE-A-CALL, INC. V. TOLLESON

j) K MART V. ORIENTAL PLAZA [CB 51].  OPI breached lease agreement not to build more than 10,000 SF of retail space in front of K-Mart.  Harm was not reparable by mere damages because of injury to K-mart’s presentation of its store to the public.
k) MUEHLMAN V. KEILMAN [CB 53] D running diesel engines outside of P’s bedroom window, causing a nuisance.  Irreparable injury can mean that for which no pecuniary standard exists for measurement of damages.
l) THE WANDERING GOLF BALL [CB 53]
f. Likelihood of future harm [EE 143-45]

xviii. Ripeness: must be sufficient evidence that D will engage in the prohibited conduct
xix. Mootness: D’s propensity is negated where D previously engaged in the conduct, but has ceased the conduct and says he won’t do it anymore.
g. BALANCING THE EQUITIES [EE 151-53]
xx. EQUITABLE RELIEF IS DISCRETIONARY

xxi. BALANCE MUST FAVOR THE PLAINTIFF

xxii. ILLUSTRATIVE CASES

m) TRIPLETT V. BEUCKMAN [CB 57] . D’s replaced bridge to an island with a causeway.  P had an easement to use the bridge and the lake around the island and sued to remove the causeway and put the bridge back.  P’s are entitled to the bridge, but maybe not a 60 foot one.  Remanded to trial court to balance equities and determine what D must do.
n) GALELLA V. ONASSIS [CB 62].  Photographer jumping out of bushes, etc. to get photos of Onassis and her children, committing several torts.  Court balances P’s right to lawful employment and movement with Secret Service’s need to protect D.  Orders prohibiting harassment cannot be vague.
o) THE HARASSING SUITOR

h. THE PUBLIC INTEREST

xxiii. WILL THE INJUNCTION SERVE THE PUBLIC INTEREST?

xxiv. DOES THE ORDER COMPROMISE TRIBUNAL INTEGRITY?

xxv. CASES

p) Graham v. Cirocco [CB 72].  Non-competition agreement between two colorectal surgeons is modified to eliminate enforcement of a 25-mile restriction to practice within an area because it would result in shortage of specialists needed 

q) U.S. V. RAINBOW FAMILY [CB 75, Note 2].  Public interest includes protecting a national forest from a group’s annual gathering that constitutes a public nuisance (disturbances, nudity, unsanitary health conditions, drugs, traffic congestion)
r) BOOMER V. ATLANTIC CEMENT [CB 77].  Nuisance found from a plant’s dirt, smoke and vibrations, but economic consequences to D are much greater and over 300 people are employed there.  N.Y. rule: such a nuisance will be enjoined although marked disparity be shown in economic consequences between the effect of the injunction and the effect of the nuisance.  Court weighs both sides, no good remedy, chooses to grant vacate injunction upon D’s payment of P’s permanent damages.
s) THE ENCROACHMENT [CB 83]
t) United States v. Oakland Cannabis Buyer’s Cooperative [CB 85].  Whether there is a medical necessity exception to prohibitions that allow California’s Compassionate Use Act of 1996 to supercede federal law.  Court sitting in equity cannot ignore the judgment of Congress. In weighing the advantages and disadvantages of an injunction, it may only consider the extraordinary remedy, not balancing advantages of enforcement of a statute. (Right vs. remedy).
i. ISSUES IN INJUNCTIONS [EE 154-55]
xxvi. PLAINTIFF WILL BE HARMED

xxvii. SCOPE MUST BE PROPER
xxviii. Can’t prohibit constitutional right, such as free speech 

xxix. Preserving D’s right to jury trial

xxx. Concern over restraining labor/involuntary servitude

xxxi. Burden on the court

xxxii. Caveat: if an injunction is authorized by statute, many courts do not require that traditional equity requirements be met.  The injured party need only show violation of the statutory requirements.  [Gilbert 35]
7. TEMPORARY RESTRAINING ORDERS [EE 200]
j. IN GENERAL: purpose is to maintain the status quo pending issuance of a preliminary injunction. [Gilbert 58]
xxxiii. Generally not appealable.  However, if lasts more than 20 days, it might be considered a preliminary injunction, which you can appeal.
xxxiv. Note: rules don’t say how long a TRO with notice will last
k. TRO WITHOUT NOTICE (ex parte): REQUIREMENTS

xxxv.  IMMEDIATE THREAT OF IRREPARABLE INJURY WHICH WILL OCCUR BEFORE AN EVIDENTIARY HEARING CAN BE HELD.

xxxvi. APPLICANT’S ATTORNEY MUST CERTIFY EFFORTS TO GIVE NOTICE. MUST EITHER

u) GIVE NOTICE

v) ATTEMPT TO GIVE NOTICE OR

w) OR REASON WHY NO NOTICE SHOULD BE REQUIRED.  Must be strong showing of why notice and hearing should not be required because D has constitutional due process rights. [Gilbert 58]
x) Note that a t.r.o. issued without notice is not binding until D receives at least informal notice of its existence and contents. [Gilbert 58]

xxxvii. Must also satisfy all Rule 65 requirements under preliminary injunctions. [Gilbert 59]
l. GENERALLY LASTS TEN DAYS.  Expires by its terms.
xxxviii. CAN GET A TEN DAY EXTENSION UPON SHOWING OF GOOD CAUSE

xxxix. DEFENDANT CAN AGREE TO AN EXTENSION

m. PRELIMINARY INJUNCTION HEARING MUST BE SET AT THE EARLIEST POSSIBLE TIME
8. PRELIMINARY INJUNCTION [EE 188] (sometimes this is where you have to start because you can’t get a TRO).    

n. AKA temporary injunctions, interlocutory injunctions, or injunctions pendente lite. [Gilbert 59]

o. Issued only after notice and an adversary hearing.  [Gilbert 59, 60 (Exam Tip)]

p. Purpose is to retain the status quo pending a trial on the merits. [Gilbert 59]

q. RULE 65 REQUIREMENTS
xl. STRONG LIKELIHOOD OF SUCCESS ON THE MERITS
xli. IRREPARABLE INJURY
y) MUST SHOW THAT WILL OCCUR BETWEEN NOW AND THE TIME OF TRIAL
z) Defined in various ways: injury that cannot be compensated in damages, sometimes including intangible harm not readily subject to measurement by any certain pecuniary standard, possibly emotional distress. [Gilbert 60]
xlii. BALANCE OF HARDSHIPS IN GRANT OF INJUNCTION FAVORS THE PLAINTIFF
aa) COURT CONSIDERS THE EQUITIES IN MAINTAINING THE STATUS QUO
1) Status quo: the way things were before the dispute arose.
ab) WHAT IS THE BURDEN ON DEFENDANT IF ERRONEOUS?

ac) Consider Posner’s formula: ratio of each side’s harm x probability of winning.
ad) Timeframe is from now until trial date.  
ae) Tanya Harding case, balancing hardships of Harding and skating association’s embarrassment to have her representing them in the Olympics.  Not as big of a hardship as her missing the Olympics.  Argue both sides, then weigh for that period of time.

af) Different balancing than will be done for permanent injunction, because it is a shorter timeframe.
xliii. GRANT ADVANCES THE PUBLIC INTEREST (court doesn’t like getting dragged in to cases if the parties are just trying to use an injunction to improve its negotiating position.  See shopping center case.  Sarah Creek?)
xliv. Status quo should be maintained.

r. 9TH CIRCUIT RULE – SLIDING SCALE (Don’t need to know.  Somewhat like the TRO analysis/continuum and not as much like the Rule 65 requirements)

xlv. THE GREATER THE POTENTIAL FOR IRREPARABLE INJURY AND THE CLEARER THE BALANCE OF HARDSHIPS, WITHOUT THE ORDER THE LESS THE SHOWING FOR LIKELIHOOD OF SUCCESS ON THE MERITS
s. CASES

xlvi. NARRAGANSETT INDIAN TRIBE V. GUILBERT

xlvii. HARDING V. USFSA

xlviii. CASSIM V. BOWEN

xlix. CARIBBEAN MARINE SERVICES V. BALDRIDGE

l. PROBLEM:  THE THREATENED LANDMARK
li. FENGLER V. NUMISMATIC AMERICANA, INC.

lii. CARROLL V. PRINCESS ANNE
9. PERMANENT INJUNCTIONS
t. THE REMEDY AT LAW MUST BE INADEQUATE.
liii. MUST ANALYZE THE DAMAGE REMEDY BEFORE CAN DETERMINE THAT THE REMEDY IS INADEQUATE
liv. INADEQUACY IS THE KEY TO OBTAINING AN EQUITABLE REMEDY
ag) AVOIDS MULTIPLICITY OF SUITS
ah) DEFENDANT CANNOT PAY DAMAGES
ai) DAMAGES ARE TOO SPECULATIVE
aj) DAMAGES WILL NOT GIVE COMPLETE RELIEF
u. IRREPARABLE INJURY [EE 188]
lv. THREAT OF HARM MUST BE REAL SO THAT COURT HAS A REASON TO ACT
lvi. JUSTICE DEMANDS JUDICIAL INTERVENTION
lvii. SUBSTANTIVE EQUITY- COURT MUST ACT BECAUSE THERE IS NO REMEDY AT LAW
v. THE BALANCE OF EQUITIES FAVORS THE PLAINTIFF
lviii. BALANCE THE INTERESTS TO DETERMINE THE EQUITIES
lix. BALANCE HARDSHIPS IN FASHIONING RELIEF
w. PUBLIC INTEREST SERVED BY GRANT OF THE INJUNCTION
lx. TRIBUNAL INTEGRITY MAINTAINED
lxi. THE COURT CAN SUPERVISE THE INJUNCTION
B. PROCEDURAL REQUIREMENTS
10. TEMPORARY RESTRAINING ORDERS WITHOUT NOTICE
x. CLEARLY APPEARS THAT IMMEDIATE IRREPARABLE INJURY WILL OCCUR BEFORE THE ADVERSE PARTY CAN BE HEARD.
y. THE PLAINTIFF’S ATTORNEY CERTIFIES EFFORTS TO GIVE NOTICE AND THE REASONS WHY NOTICE SHOULD NOT BE REQUIRED
z. THE TRO MUST BE STAMPED WITH THE DATE AND TIME OF ISSUANCE
aa. THE TRO MUST BE ENTERED AS OF RECORD
ab. IT MUST DEFINE THE INJURY AND WHY IT IS IRREPARABLE
ac. EXPIRES IN 10 DAYS; COURT CAN EXTEND FOR 10 ADDITIONAL DAYS WITH GOOD CAUSE; DEFENDANT CAN AGREE TO A LONGER EXTENSION.
lxii. THE REASONS FOR THE EXTENSION MUST BE ENTERED INTO THE RECORD.
ad. THE PRELIMINARY INJUNCTION HEARING MUST BE SET FOR HEARING AT THE EARLIEST POSSIBLE TIME AND TAKES PRECEDENCE OVER ALL OTHER MATTERS
ae. IF THE PARTY IS GRANTED THE TRO, IT MUST PROCEED WITH A MOTION FOR A PRELIMINARY INJUNCTION, OTHERWISE, THE COURT WILL DISSOLVE THE TRO.
af. ON 2 DAYS NOTICE TO THE PLAINTIFF, THE DEFENDANT MAY MOVE THE COURT FOR A DISSOLUTION OF THE TRO.
ag. CASES
lxiii. TIME PERIOD:  SIMS V. GREEN
lxiv. PROBLEM: FENDING OFF THE FENCE
11. INJUNCTION BONDS [EE 196, Gilbert 62]
ah. FRCP 65: No restraining order or preliminary injunc except upon giving of security for payment of costs and damages that may be suffered by any party found to have been wrongfully enjoined or restrained
ai. Reduces risk of uncertainty by shifting some of the risk to P.
aj. Split as to whether recovery by D can exceed amount of bond.
ak. CASES
lxv. COQUINA OIL CORP. V. TRANSWESTERN PIPELINE, CO.
lxvi. PROBLEM:  THE DEAF GRADUATE STUDENT
lxvii. COYNE-DELANY CO. V. CAPITAL DEVELOPMENT BOARD
C. SPECIFIC PERFORMANCE OF CONTRACTS (CB 90) [Gilbert 300]
12. IN GENERAL

13. NOT PROPER FOR CERTAIN TYPES OF CONTRACTS

14. REQUIREMENTS

al. NO ADEQUATE LEGAL REMEDY

am. VALID CONTRACT EXISTS BETWEEN THE PARTIES WITH clear, DEFINITE, AND CERTAIN TERMS [Gilbert 36]
lxviii. NEED ADEQUATE CONSIDERATION

lxix. MUST BE EASY FOR THE COURT TO SUPERVISE

an. THE PLAINTIFF HAS SUBSTANTIALLY PERFORMED (and satisfied all conditions precedent to D’s obligation to perform) AND CAN CONTINUE PERFORMANCE

ao. DEFENDANT IS ABLE TO PERFORM

ap. Mutuality of Remedy: mutuality problems usually arise in personal service Ks, because the court couldn’t order a party to fulfill such a K without violating constitutional prohibitions on involuntary servitude.  May also apply to minors.
aq. THE DECREE IS SUPERVISABLE AND ENFORCEABLE, but court doesn’t want to supervise over a long period of time.
ar. D has no AFFIRMATIVE DEFENSES

as. THE BALANCE OF HARDSHIPS FAVORS THE PLAINTIFF

15. ILLUSTRATIVE CASES

at. WALGREEN CO. V. SARA CREEK

au. VAN WAGNER V. S&M ENTERPRISES

av. NIAGARA MOHAWK V. GRAVER TANK

16. MUTUALITY OF REMEDY

aw. IF P WERE THE D, HE/SHE COULD GET SPECIFIC PERFORMANCE

ax. CAN BE A PROBLEM IN PERSONAL SERVICES Ks
ay. Cases

lxx. HENDERSON V. FISHER

lxxi. CALIFORNIA

lxxii. PROBLEM: FAMILY CARE CONTRACTS

17. FASHIONING RELIEF

az. COURT BALANCES THE HARDSHIPS:  DOVER SHOPPING V. CUSHMAN’S SONS

ba. COURT WILLING TO ALTER THE CONTRACT IN SOME CASES:

lxxiii. WOOSTER REPUBLICAN PRINTING V. CHANNEL 17

lxxiv. PROBLEM:  THE LAND DEFECT

18. CONTRACTS FOR THE SALE OF GOODS

bb. IN GENERAL:  UCC 2-716

lxxv. MAY BE DECREED WHERE GOODS UNIQUE OR IN OTHER PROPER CIRCUMSTANCES

lxxvi. TEST OF UNIQUENESS LOOKS TO TOTAL SITUATION

ak) UNIQUE MEANS RARE BUT NOT ONE OF A KIND

2) DIFFICULTY IN VALUATION

3) DIFFICULTY IN FINDING SUBSTITUTE GOODS

al) OTHER PROPER CIRCUMSTANCES = INADEQUACY

lxxvii. IS INADEQUACY A REQUIREMENT?

am) CL ELEMENTS OTHER THAN INADEQUACY

bc. ILLUSTRATIVE CASES

lxxviii. SEDMAK V. CHARLIE’S CHEVROLET

lxxix. PROBLEM:  THE JILTED BUYER

lxxx. WEATHERSBY V. GORE

lxxxi. KAISER TRADING V. ASSOCIATED METALS

lxxxii. ACE EQUIPMENT V. AQUA CHEM.
	bd. SUMMARY

	lxxxiii. OTHER THAN SALE OF GOODS

	an) NO ADEQUATE LEGAL REMEDY

ao) VALID CONTRACT EXISTS WITH DEFINITE AND CERTAIN TERMS

ap) THE PLAINTIFF HAS SUBSTANTIALLY PERFORMED AND CAN CONTINUE PERFORMANCE


aq) DEFENDANT IS ABLE TO PERFORM 

ar) DECREE IS SUPERVISABLE

as) PLAINTIFF IS FREE OF DEFENSES

at) BALANCE OF HARDSHIPS FAVORS THE PLAINTIFF

	lxxxiv. CONTRACTS FOR THE SALE OF GOODS

	au) GOODS MUST BE UNIQUE OR SITUATION MUST BE OTHERWISE PROPER

av) IS INADEQUACY REQUIRED?


19. K for Services [EE 156-57]

be. Court’s won’t specifically enforce a K for services because of the Thirteenth Amendment’s prohibition on involuntary servitude.  However, some jurisdictions allow negative injunctions that prohibit D from working for anyone else. 

20. Land sale contracts

bf. Failure of buyer to tender purchase price where K includes “time is of the essence” provision defeats specific performance and relieves seller of obligation to convey.  However, courts may not strictly construe such a clause if buyer has partially performed and to do so would result in unfair forfeiture.  [Gilbert 37]  
D. EQUITABLE DEFENSES (p. 143)

21. LACHES: an unreasonable delay in initiating or pursuing an equity cause, during which time the situation of the other party has changed to the extent that an additional and unnecessary detriment would be imposed if the suit were allowed. [Gilbert 47, EE 393]
bg. IN GENERAL: EQUITY AIDS THE VIGILANT NOT THOSE WHO SLEEP ON THEIR RIGHTS

bh. REQUIREMENTS (not just passage of time)

lxxxv. UNREASONABLE AND UNEXCUSED DELAY BY THE PLAINTIFF
lxxxvi. Reliance by D [EE 393-94]

lxxxvii. PREJUDICE TO THE D IN DEFENDING THE LAWSUIT
aw) IF SHORT, NEED A LOT OF PREJUDICE

ax) IF LONG, NEED LESS

ay) DEFENSE

bi. TYPES OF PREJUDICE

lxxxviii. ECONOMIC: INCREASES DAMAGES TO AN UNACCEPTABLE LEVEL
lxxxix. DEFENSE
az) LOSS OF EVIDENCE RECORDS, ETC
ba) UNAVAILABILITY OF WITNESSES

bj. CORNETTA V. U.S.

bk. COMPARISON BETWEEN LACHES AND S.O.L. 
xc. RIGHT WITH A LEGAL REMEDY, SOL APPLIES BUT LACHES does not bar recovery of damages.  However, equitable estoppel may be available to defeat a legal claim.
xci. RIGHT WITH AN EQUITABLE REMEDY ONLY, LACHES ONLY, GENERALLY

xcii. RIGHT WITH BOTH, BOTH APPLY

bb) IF PLAINTIFF WANTS EQUITY, LACHES 

bc) IF PLAINTIFF WANT LEGAL, SOL
bl. Analogous statutes of limitations may be used to determine whether a delay in an equity suit has been unreasonable.  If the analogous statute has not run, the equity suit may still be barred by laches, but the burden in on D to establish the defense.  Otherwise, P must show why laches should not be invoked as a bar. [Gilbert 47]

bm. SOL are set by statute and are inflexible.
22. UNCLEAN HANDS

bn. IN GENERAL: ONE WHO COMES TO EQUITY MUST COME WITH CLEAN HANDS
bo. REQUIREMENTS

xciii. UNETHICAL/IMMORAL CONDUCT BY THE PLAINTIFF

xciv. RELATES DIRECTLY TO THE CLAIM BEFORE THE COURT
bd) MUST BE SUBSTANTIAL AND SIGNIFICANT

be) INEQUITABLE CONDUCT MUST BE DIRECTED TO THE DEFENDANT

bf) IS THE CLAIM, ITSELF TAINTED BY THE UNETHICAL CONDUCT
xcv. Most courts are not concerned about direct injury to D from P’s misconduct because the primary purpose of the maxim is to protect the court’s integrity.  However, some require P’s misconduct to have caused D injury. [Gilbert 45]

xcvi. Application is discretionary and courts may not apply the doctrine if it will cause an inequitable result. [Gilbert 46]

bp. Personal culpability is required, so a principle is not barred by reason of inequitable behavior of her agent. [Gilbert 46]

bq. Unclean hands generally does not bar recover at law. [Gilbert 46]

br. Although the doctrine generally only applies in equity, in pari delicto (in equal fault) can apply to bar suits in equity or law and considers wrongful conduct of P and D arising from the same act.  Often brought as a defense along with unclean hands.  [EE 388]
bs. CASES

xcvii. SENTER V. FURMAN

xcviii. BYRON V. CLAY

xcix. PROBLEM:  THE COLLEGE STAR’S SECRET
23. ESTOPPEL: D relied on misstatement by P.
bt. IN GENERAL
c. PLAINTIFF ESTOPPED BECAUSE OF SOME PREVIOUS INCONSISTENT STATEMENT

ci. APPLIES TO BOTH EQUITABLE AND LEGAL CLAIMS
cii. May be used by D as an affirmative defense or by P to defeat and affirmative defense by D (such as P’s reliance on defendant lawyer’s statements regarding the applicable S.O.L.) [EE 390]

bu. Similar to waiver defense, except that waiver does not require reliance [EE 390]
bv. REQUIREMENTS

ciii. ACT OR STATEMENT INCONSISTENT WITH THE RIGHT LATER ASSERTED/Remedy sought
civ. RELIANCE BY DEFENDANT

cv. D WOULD BE HARMED IS P ALLOWED TO ASSERT CLAIM

bw. PROBLEM:  THE INNOCENT INFRINGER

24. UNCONSCIONABILITY (only in K cases) [Gilbert 269]
bx. IN GENERAL

cvi. PROCEDURAL: unfair methods of dealing, such as misrepresentation, nondisclosure, duress, undue influence, dense language buried in fine print.
bg) Remedy: Rescission and restitution of benefits [Gilbert 269]

cvii. SUBSTANTIVE: bad bargains, but made in arms-length transactions and lacking fraud, duress, or undue influence.
bh) Remedies are equitable because K is technically lawful: injunction against enforcement or rescission of unconscionable terms [Gilbert 271]

cviii. Remedial (AKA administrative) unconscionability: harsh K provisions relating to enforcement, particularly collection procedures.
bi) Remedy: Rescission and restitution of benefits [Gilbert 269]

by. REQUIREMENTS

cix. GROSSLY ONE-SIDED CONTRACT

cx. PROVISION RELATED TO THE REQUEST FOR SPECIFIC PERFORMANCE
cxi. Mere inequality in bargaining power is not enough 
bz. UCC § 2-302 gives the court the flexibility to rewrite the parties’ K to avoid an unconscionable result (REFORMATION), possibly splitting the difference between the parties in appropriate cases. [EE 385]
ca. Cases

cxii. Campell Soup Company v. Wentz: Output K for Wentz to deliver all of its carrots to Campbell.  Wentz breached by selling carrots to neighbor because market price skyrocketed.  Court refused to enforce the K against Wentz because it was so one-sided, including provisions that did not require Campbell to purchase all of Wentz’s output, but prohibiting Wentz from selling the carrots to anyone else.  Court’s refusal to specifically enforce the K did not preclude Campbell from seeking legal damages.
25. ELECTION OF REMEDIES

cb. IN GENERAL – in disfavor
cc. REQUIREMENTS

cxiii. PLAINTIFF HAS TWO INCONSISTENT REMEDIES

cxiv. PLAINTIFF MUST ELECT BY AFFIRMING OR DISAFFIRMING

cd. CASES

cxv. HEAD & SEEMANN, INC. V. GREGG

cxvi. ALTOM V. HAWES

cxvii. PROBLEM:  THE FRAUDULENT SALE

DAMAGES INTRODUCTION

Purpose of Compensatory Damages: 
A. Tort: Restore P to substantially as good a position as P occupied prior to the wrong.
1. Limited to injuries that are reasonably foreseeable as a natural consequence of D’s wrongful act.  No limit on damages. [Gilbert 7]
2. Thin skull doesn’t change liability.

3. F of P (duty) rather than F of damages. 

4. No recovery of purely economic damages without injury to person or property.

B. Contract: put P in substantially as good a position as if the K has been performed.
1. Limited by Hadley v. Baxendale – damages must arise naturally from the breach or be within the contemplation of the parties at the time the K was made as a probable result of the breach.
2. Special case: Mental anguish cannot be recovered for breach of K.
C. Defenses to K: duress, undue influence and unconscionability.  These are not torts. [Gilbert 25]
	Tort Damages vs. Contract Damages [Gilbert 21]

	
	Tort
	Contract

	Goal of compensatory damages
	place P to substantially as good a position as P occupied prior to the wrong
	P in substantially as good a position as if the K has been performed

	Does F limit recovery?
	No
	Yes

	Certainty Required?
	Yes
	Yes

	Causation Required?
	Yes
	Yes

	Mental Anguish damages recoverable?
	Yes
	No

	Punitive Damages recoverable?
	Yes
	No


Pre-judgment interest recovery generally governed by statute.

Attorney fees generally not recoverable.

Contract Damages – Chapter 10 (p. 372)
E. MEASURES OF COMPENSATORY DAMAGES
26. EXPECTATION INTEREST
ce. GIVES THE BENEFIT OF THE BARGAIN
cf. MEASURE: GENERALLY LOST PROFITS
cg. MARKET VALUE V. COST MEASURES
cxviii. MARKET VALUE:  MARKET VALUE MINUS THE CONTRACT PRICE AT THE TIME PERFORMANCE IS DUE LESS EXPENSES SAVED
cxix. COST MEASURE:  AWARDS THE PLAINTIFF COST OF OBTAINING SUBSTITUTE PERFORMANCE
cxx. CHOOSING BETWEEN COST AND MARKET VALUE MEASURES
27. RELIANCE INTEREST
ch. PREVENTS THE PLAINTIFF’S LOSS (alternative to expectation)
ci. GIVES THE PLAINTIFF REIMBURSEMENT FOR LOSSES SUFFERED IN RELIANCE ON THE CONTRACT
cj. MUST BE “ESSENTIAL” TO THE BREACHED CONTRACT
ck. DEFENDANT GIVEN CREDIT FOR ANY BENEFIT CONFERRED ON THE PLAINTIFF
28. RESTITUTIONARY INTEREST
cl. PREVENTS DEFENDANT’S GAIN (not a quasi-K)
cm. RECOVERABLE WHEN THE EXPECTATION INTEREST DIFFICULT TO PROVE
cn. MEASURED BY THE VALUE OF THE PLAINTIFF’S PERFORMANCE TO THE DEFENDANT
F. GENERAL VS. SPECIAL DAMAGES
29. GENERAL:
co. FLOW NATURALLY FROM THE BREACH
cp. THEY OCCUR WITHOUT REFERENCE TO THE SPECIAL CONDITIONS OF THE PLAINTIFF
30. SPECIAL (CONSEQUENTIAL)
cq. THEY DO NOT NECESSARILY ALWAYS RESULT FROM THE DEFENDANT’S ACT, BUT DO IN THIS SITUATION
cr. THEY ARE DETERMINED WITH REFERENCE TO THE SPECIAL CONDITIONS OF PLAINTIFF.
G. ILLUSTRATIVE CASES
31. EXPECTANCY INTEREST:  EASTLAKE CONSTRUCTION V. HESS
cs. Breach of K case. GC built 5 condo units, but didn’t finish and some work didn’t conform to plans.  Get damages:
ct. Lost rental value

cu. Cost of repair vs. dimunition in value.  Cabinets were awarded dimunition in value to avoid economic waste (cost of repairs should not be awarded if that cost is clearly disproportionate to the value to the injured party of those repairs.

cv. Cost of completing performance.

32. RELIANCE INTEREST:  GRUBER V. S-M NEWS COMPANY
33. RESTITUTIONARY INTEREST:  CAMPBELL V. TVA
34. THE PORTRAIT CONTRACT
H. SALE OF GOODS CONTRACTS - BUYER’S REMEDIES FOR SELLER’S BREACH
35. UCC SECTIONS:
cw. 2-711:  BUYER’S REMEDIES IN GENERAL
cxxi. CUMULATIVE REMEDIES
bj) CAN COVER (§ 2-712)
bk) CANCEL AND RECOVER THE PRICE PAID (§ 2-713)
bl) RECOVER DAMAGES FOR NON-DELIVERY (§ 2-713)
bm) INCIDENTAL/CONSEQUENTIAL DAMAGES (§ 2-715)
bn) SPECIFIC PERFORMANCE (§ 2-716) 
bo) Liquidated Damages (§ 2-718)

bp) Accepted Good: breach of warranty claim (§ 2-714)

cx. 2-712: BUYER’S RIGHT TO COVER
cxxii. MUST BE IN GOOD FAITH
cxxiii. WITHOUT UNREASONABLE DELAY
cxxiv. MAY RECOVER = (COST OF COVER – K PRICE) + INCIDENTAL + CONSQUENTIAL DAMAGES – EXPENSES SAVED.
cy. 2-713:  DAMAGES FOR NON-DELIVERY/REPUDIATION (see CA version)
cxxv. NON-DELIVERY:
bq) MEASURE = (MARKET PRICE AT TIME BUYER LEARNED OF THE BREACH– CONTRACT PRICE) + INCIDENTAL DAMAGES + CONSEQUENTIAL DAMAGES – EXPENSES SAVED
br) MARKET PRICE IS (§ 2-723):

4)  AS OF THE PLACE FOR TENDER OR 
5) IN THE CASE OF REJECTION AFTER ARRIVAL, AT THE PLACE OF ARRIVAL
cxxvi. REPUDIATION:
bs) MEASURE:  (MARKET PRICE AFTER THE EXPIRATION OF A COMMERCIALLY REASONABLE TIME – CONTRACT PRICE) + INCIDENTAL + CONSEQUENTIAL DAMAGES – EXPENSES SAVED
cz. 2-714:  DAMAGES FOR BREACH OF WARRANTY
cxxvii. WHEN BUYER HAS ACCEPTED GOODS, HE/SHE MAY RECOVER FOR ANY NON-CONFORMITY OF TENDER THE LOSS RESULTING FROM SELLER’S BREACH
cxxviii. MEASURE = [AT THE TIME AND PLACE OF ACCEPTANCE] THE VALUE OF THE GOODS AS WARRANTED – THE VALUE OF THE GOODS ACCEPTED + INCIDENTAL DAMAGES + CONSEQUENTIAL DAMAGES
cxxix. IN A PROPER CASE INCIDENTAL AND CONSEQUENTIAL DAMAGES MAY BE RECOVERED.
da. 2-715:  INCIDENTAL AND CONSEQUENTIAL DAMAGES
cxxx. INCIDENTAL DAMAGES INCLUDE EXPENSES REASONABLY INCURRED IN INSPECTION, RECEIPT, TRANSPORTATION AND CARE AND CUSTODY OF GOODS RIGHTFULLY REJECTED, ANY COMMERCIALLY REASONABLE CHARGES, EXPENSES OR COMMISSION IN CONNECTION WITH EFFECTING COVER AND ANY OTHER REASONABLE EXPENSE.
cxxxi. CONSEQUENTIAL DAMAGES:  ANY LOSS RESULTING FROM GENERAL OR PARTICULAR REQUIREMENTS AND NEEDS OF WHICH 
bt) DEFENDANT HAD A REASON TO KNOW
bu) AT THE TIME OF CONTRACTING
bv) AND THE DAMAGES COULD NOT HAVE BEEN PREVENTED BY COVER OR OTHERWISE
db. UCC § 2-716: Buyer’s right to specific performance
dc. UCC § 2-718: Liquidation of Damages; Deposits

dd. UCC § 2-723: Proof of Market Price: Time and Place

de. CASES
cxxxii. WILSON V. HAYS
cxxxiii. GERWIN V. SOUTHEASTERN CAL. ASS’N OF SEVENTH DAY ADVENTISTS
cxxxiv. AM/PM FRANCHISE ASSN. V. ATLANTIC RICHFIELD CO.
cxxxv. CANNON V. YANKEE PRODUCTS CO., INC 
cxxxvi. ARIES V. PALMER JOHNSON
I. SALE OF GOODS CONTRACTS - SELLER’S REMEDIES
36. SECTION 2-703: SELLER’S REMEDIES IN GENERAL
df. WITHHOLD DELIVERY
dg. STOP DELIVERY
dh. PROCEED UNDER 2-704 FOR GOODS UNIDENTIFIED TO THE CONTRACT
di. RESELL AND RECOVER DAMAGES FOR NON-ACCEPTANCE (§ 2-706)
dj. RECOVER DAMAGES FOR NON-ACCEPTANCE (§ 2-708)
dk. RECOVER THE PRICE (§ 2-709)
dl. CANCEL
dm. Incidental Damages: (§ 2-710)
37. SELLER’S RESALE: 2-706
dn. RESALE MUST BE MADE IN GOOD FAITH AND IN A COMMERCIALLY REASONABLE MANNER
do. MEASURE = (CONTRACT PRICE – RESALE PRICE) + INCIDENTAL DAMAGES + CONSEQUENTIAL DAMAGES  – EXPENSES SAVED.
dp. SELLER MAY RESELL AT PRIVATE OR PUBLIC SALE
cxxxvii. MUST BE SOLD AT THE USUAL PLACE OR MARKET IF ONE REASONABLY AVAILABLE
cxxxviii. ONLY IDENTIFIED GOODS MAY BE SOLD
cxxxix. GOODS MUST BE WITHIN THE VIEW OF THOSE AT THE SALE
cxl. THE SELLER MAY BUY THE GOODS (SETTING HIS DAMAGES)
dq. THE RESALE MUST BE REASONABLY IDENTIFIED AS REFERRING TO THE BROKEN CONTRACT.
dr. SELLER MUST GIVE BUYER REASONABLE NOTICE OF A PRIVATE SALE
ds. SPRAGUE V. SUMITOMO FORESTRY CO.: Sprague wants to use the 2-706 measure for K/resale diff.  Sprague failed to notify Sumitomo of the sale of the logs.  Tries to say (1) Sumitomo should have known that he was reselling the logs, but fact that Sprague sold the logs to five different buyers weakens its argument. (2) Filing the lawsuit served as notice.  Court won’t buy this because the complaint doesn’t mention resell and only asks for damages. (3) Sumitomo had to plead lack of notice as an affirmative defense.  Court rejects this argument. Court holds that Sprague failed to notify. Instead, court applies 2-708 (and UCC 2-723) for K/market differential. Prof discusses how sellers tend to try to classify everything as incidental damages (2-710) because no jd’s have adopted the UCC view that awards them consequential damages.  General damages = on the K.  Special = on another K.

38. SECTION 2-708
dt. MEASURE = CONTRACT PRICE – MARKET PRICE AT THE TIME AND PLACE FOR TENDER + INCIDENTAL + CONSEQUENTIAL DAMAGES 
cxli. IF ABOVE INADEQUATE, USE MEASURE BELOW.
cxlii. Common instances:

bw) LOST VOLUME SELLER (access to unlimited supply - Neri)

bx) The item has no market price

by) Seller doesn’t have the items (Collins)

bz) “due credit for payments.”  B gets credit for S’s resale sometimes, depending on the facts.  Only works when the item being sold is being sold for scrap or is already damaged. (ex. Grass catcher case, note 6 p. 427, also problem on Clara Net…something “cutter”?)

du. MEASURE = PROFIT (INCLUDING OVERHEAD) + INCIDENTAL DAMAGES WITH ALLOWANCES FOR COSTS AND DUE CREDIT FOR PAYMENTS 
dv. COLLINS ENTERTAINMENT V. COATS: Collins argues that he would have been able to lease the machines to other people and the lost volume seller doctrine should be used. D argues against lost volume seller principles because: (1) Allows seller to avoid damage mitigation. (2) Insufficient evidence to support LVS.  First, analyze why § 2-708(1) measure is insufficient.  Lost volume seller elements given as:

cxliii. The person who bought the resold entity (purchaser) would have been solicited by the P had there been no breach or resale.

cxliv. The solicitation would have been successful

cxlv. The P could have performed the additional K.

cxlvi. Certainty: this is usually not too hard to show because you know what the costs are.

dw. KENCO HOMES V. WILLIAMS: Kenco sells mobile homes.  The Williams contracted to purchase a mobile home and satisfied their financing contingency and site approval.  Gave Kenco a $600 deposit, but then changed mind and cancelled the check.   Seller doesn’t have the mobile home because they haven’t ordered it from the factory.  Thus, they cannot resell it.  Plus, even if they did resale, they are still losing a sale because Kenco could have sold both units.
39. ACTION FOR THE PRICE § 2-709: WHEN THE BUYER FAILS TO PAY, THE SELLER MAY RECOVER THE PRICE:
dx. OF GOODS ACCEPTED 
dy. OF GOODS LOST OR DAMAGED AFTER THE RISK OF LOSS PASSED TO THE BUYER;
dz. OF GOODS IDENTIFIED TO THE CONTRACT IF SELLER IS UNABLE TO RESELL THEM AT A REASONABLE PRICE
ea. DANIELS V. YAZOO MFG: Lawn mower grass catchers.  There would have been less damages if the parties had communicated better.  Seems strange that seller gets paid for a faulty design, but it is the buyer’s fault because they kept accepting units when they were faulty and failed to properly notify seller.
40. SELLER’S INCIDENTAL DAMAGES § 2-710
eb. COMMERCIALLY REASONABLE EXPENSES
ec. CARE AND CUSTODY
ed. IN CONNECTION WITH THE RETURN OR RESALE
41. CASES
ee. NATIONAL CONTROLS V. COMMODORE BUSINESS MACHINES
ef. NEUMILLER FARMS V. CORNETT
eg. PROBLEM:  THE COINS
J. LIQUIDATED DAMAGES CLAUSES
42. MUST CORRESPOND TO GENERAL IDEAS OF DAMAGES 
43. ALLOWS EFFICIENT BREACH
44. COMMON LAW RULES (use for test)
eh. MUST BE EXPLICITLY STATED IN THE CONTRACT

ei. MATERIAL BREACH 

ej. AT TIME OF CONTRACT, IT MUST HAVE BEEN DIFFICULT TO ESTIMATE DAMAGES

ek. AGREED DAMAGES MUST BE A REASONABLE ESTIMATE OF THE ACTUAL DAMAGES

cxlvii. IN REALITY, COURTS LOOK TO SEE HOW WELL THE PARTIES PREDICTED THE DAMAGES
cxlviii. Is the harm the type that the LD meant to cover?
el. CANNOT BE A PENALTY OR A PUNISHMENT

cxlix. TIME CONTRACT MADE

cl. TIME OF THE BREACH

45. CANNOT USE SAME LIQUIDATED DAMAGES CLAUSE FOR all breach of K.  Must specify the type of breach it means to cover.
46. STATUTES

em. CALIFORNIA CIVIL CODE § 1671

cli. DOES NOT APPLY TO STATUTES CONTAINING RULES ON LIQUIDATED DAMAGES

clii. GENERALLY VALID UNLESS CAN SHOW THE PROVISION WAS UNREASONABLE WHEN MADE

cliii. GENERALLY INVALID UNLESS IT WOULD BE IMPRACTICABLE OR EXTREMELY DIFFICULT TO FIX THE ACTUAL DAMAGE in cases of:

ca) PERSONAL PROPERTY Ks 

cb) SERVICES FOR HOUSEHOLD PURPOSES 
cc) LEASE OF REAL PROPERTY AS A DWELLING 

en. RESTATEMENT 2D CONTRACTS § 356

cliv. GREATER DIFFICULTY EITHER OF PROVING THAT LOSS HAS OCCURRED OR OF ESTABLISHING ITS AMOUNT WITH REASONABLE CERTAINTY, THE EASIER IT IS TO SHOW THAT THE AMOUNT OF DAMAGES IS REASONABLE.

clv. IF DIFFICULT OF PROOF OF LOSS IS SMALL, COURTS GIVE LESS LATITUDE IN FIXING THE AMOUNT

eo. UCC SECTION § 2-718

clvi. DAMAGES MUST BE IN AN AMOUNT WHICH IS REASONABLE IN LIGHT OF EITHER THE ANTICIPATED LOSS OR THE ACTUAL LOSS.

clvii. THE PARTIES ALSO CAN CONSIDER THE DIFFICULTIES OF PROOF OF LOSS AND THE INCONVENIENCE OF OTHERWISE OBTAINING AN ADEQUATE REMEDY.

47. CASES
clviii. SOUTHWESTERN LAND FUND V. REAL ESTATE WORLD

clix. VINES V. ORCHARD HILLS

clx. BOYLE V. PETRIE STORES CORP.: Boyle and Petrie signed 5 year employment K for Boyle to be the President and CEO.  Fact that K is for 5 years is a good indication that there is a concern for how the deal would go. LD clause gives Boyle all sums due to him under the K at a 15% discount. = $500K per year + bonuses. Elements:

cd) Difficult to estimate: High level position, reporting to the board, left a high-paying job to take this one, reputational harm, known mercurial personality of Petrie.  Without LD clause, Boyle would have to go out and get another job to mitigate his damages, which would eat into his recovery.  
ce) Damage remedy – does not exceed the K price.  
cf) Hindsight: Boyle goes out and gets another job and makes decent money.  Some courts would consider this and reduce his damages.  Both sides were represented by council and the K was highly negotiated.  Written.  5-year deal.  Many recitals in the K that led the court to understand why there was a LD clause.
clxi. TRUCK RENT-A-CENTER V. PURITAN FARMS: Puritan leases 25 milk trucks from Truck for 7 years.  K includes recitals describing P’s initial investment in purchasing and reconditioning the trucks, uncertainty of P’s ability to re-enter the trucks, uncertainty of future sales price and attendant loss.  Puritan could have purchased the trucks outright for much less, but ignores this because Puritan chose to try to breach the K and doesn’t get to retroactively change their mind.  Doesn’t matter that the LD clause is on a preprinted form where the parties are both sophisticated and other parts of the agreement had been negotiated.

cg) Reasonable proportion to probably loss: at the time of K, looked at profits, assumed they might be able to mitigate for 50%, and set LD clause based on this. 
ch) Actual loss difficult to measure: trucks are retrofit for milk delivery and would need to be gutted.  Probably can’t do anything with the refrigeration units. 
ci) Limit: amount not grossly disproportionate to actual loss from the breach in hindsight.
clxii. LAKE RIVER CORP. B. CARBORUNDUM CO.
K. LAND SALE CONTRACTS [Gilbert 301]
48. Remedies
ep. SPECIFIC PERFORMANCE IS GENERALLY GRANTED AS EACH PARCEL OF LAND IS UNIQUE
eq. EXPECTATION DAMAGES
clxiii. PURCHASER’S REMEDIES

cj) DAMAGES:  DIFFERENCE BETWEEN CONTRACT PRICE AND MARKET PRICE (benefit of the bargain) [Gilbert 308]
ck) Rescission and RESTITUTION: RETURN OF out of pocket costs, including purchase price paid.
cl) Damages for delay, if within contemplation of the parties at the time K was made. [Gilbert 308]
cm) SPECIFIC PERFORMANCE:  GENERALLY GRANTED.  Not precluded by Liquidated Damages Clause.  If Seller can’t comply because of defect in title, Buyer may still get SP with abatement.
cn) After conveyance, buyers remedies include: [Gilbert 313]

6) Damages for breach of covenant

7) No remedy where quit claim

8) Restitution for overpayment

9) Warranty of habitability

clxiv. SELLERS REMEDIES

co) CONTRACT PRICE – MARKET PRICE
cp) Rescission and restitution to buyer of any benefits received. [Gilbert 317]
cq) SPECIFIC PERFORMANCE:  GENERALLY GRANTED
cr) Installment Ks:

10) Damages of installments due

11) Foreclosure

12) Rescission and Restitution

13) Quiet title

14) Ejectment

er. LIQUIDATED DAMAGES CLAUSES
clxv. EARNEST MONEY RETURN
clxvi. DEPOSITS
clxvii. UZAN V. 845 UN LIMITED PARTNERSHIP: Uzan agreed to purchase 4 penthouse condos in Trumps United Nations residential tower. Put up a 25% deposit and then 9/11 happened one month prior to close and they refused to close. UN terminated the Ks and kept the 25% deposits. Trumps risks: long time to keep the condos off the market, often purchasers will speculate on condos during development, foreign nationals are risky purchasers b/c of difficulty in verifying income and assets, expensive luxury condos fluxuate in price more than cheaper units, several other projects required 25% down. P’s has purchased other units from Trump and put 25% down. Lawrence rule allowing 10% non-refundable deposit as a matter of law. Here 25% from because K was highly negotiated, including this particular provision, extremely arms-length transaction, no unequal bargaining power, etc. Court supports freedom to K.  Take-away: 10% is almost always an OK LD clause if it is written in the K, and more might work if there is no over-reaching, fraud, misrepresentation, etc.

es. DEFECTS IN TITLE
clxviii. ENGLISH RULE
cs) IF NO BAD FAITH: BUYER RECEIVES RELIANCE AND RESTITUTION
ct) IF BAD FAITH, BUYER GETS EXPECTATION DAMAGES
cu) Based on fact that it used to be hard to go back in time to verify quality of title.  Old rule that is fairly outdated.  

clxix. AMERICAN RULE (Majority): BUYER GETS EXPECTATION DAMAGES REGARDLESS OF GOOD FAITH
clxx. DONOVAN V. BACHSTADT: Seller can’t perform on P’s verdict for specific performance because of a defect in title. Court rejects the English view and uses the Am. Rule to allow P to recover his full expectation interest. Question arises about whether P’s increased financing costs associated with purchase of substitute house are recoverable. Court looks at financing as a separate deal in this case.  There are some circumstances where the financing terms are the major part of the deal, but not here. 

et. SPECIFIC PERFORMANCE:  STRATTON V. TEJANI
Tort Damages – Chapter 11 (p. 469)

L. ADVANTAGES OVER CONTRACT DAMAGES
M. PURPOSE OF TORT DAMAGES
PUT THE INJURED PARTY IN THE POSITION HE/SHE WOULD HAVE BEEN IN BUT FOR THE DEFENDANT’S WRONGFUL ACT
N. REQUIREMENTS

49. “BUT FOR” CAUSATION

50. PROXIMATE CAUSATION

51. CERTAINTY (AS TO FACT, not as to the amount)

52. DAMAGES UNAVOIDABLE
O. TYPES OF DAMAGES RECOVERABLE

53. GENERAL DAMAGES

eu. PERSONAL INJURY:

clxxi.  PAIN AND SUFFERING

clxxii. EMOTIONAL DISTRESS

ev. PROPERTY DAMAGE:

clxxiii.  VALUE OF THE ITEM DESTROYED

clxxiv. DIMINISHED VALUE FOR DAMAGED ITEMS

clxxv. Cost to repair or restore

ew. Damage to Real Property (cases don’t agree)

clxxvi. Permanent: Value of item destroyed

clxxvii. Temporary: cost to repair or diminished value
54. SPECIAL (CONSEQUENTIAL) DAMAGES

ex. PERSONAL INJURY

clxxviii. MEDICAL EXPENSES

clxxix. Lost earnings

clxxx. Lost earning capacity

clxxxi. depends a lot on the person who is injured (age, earning ability, etc.)

ey. PROPERTY DAMAGE

clxxxii. LOSS OF USE

clxxxiii. Lost profits
P. CAUSES OF ACTION

55. NEGLIGENCE (think duty)

56. TRESPASS (something that belongs to you ends up on someone else property: golf balls, cement dust)

57. FRAUD (misrepresentation by D that P relied upon.  P suffered damages and P could not prevent the damages)

58. CONVERSION (intentionally taking  something)
Q. INJURIES TO PERSONAL PROPERTY
59. Tortious Destruction or Conversion of Chattel PERSONAL PROPERTY (things that are moveable: cars, boats, jewelry, pets, clothing, art) [Gilbert 90]

ez. General Damages: FMV immediately before destruction, less salvage + interest computed from time of valuation.

clxxxiv. Cost of replacement are recoverable, such as shipping, taxes, and financing charges.

fa. Special Damages/Loss of use: generally not recoverable, but modern view does award.  Assumes injured party will immediately replace, but may recover something if item cannot be replaced quickly after reasonable efforts.

clxxxv. DESTROYED: TRADITIONALLY NOT AWARDED

cv) PRE-TORT FMV SERVED AS CEILING ON RECOVERY

cw) PREJUDGMENT INTEREST COMPENSATED

cx) THEORETICAL PASSAGE OF TITLE TO THE TORTFEASOR 

clxxxvi. DAMAGED:  

cy) MEASURED BY COST TO RENT A SUBSTITUTE ITEM

cz) NO ACTUAL RENTAL REQUIRED
fb. Punitive damages: limited by the due process rights of D.
fc. Restitutionary relief (alternative to tort): Quasi-K (suit in assumpsit, usually for common count of goods sold and delivered) [Gilbert 107].  Conversion is a “forced sale” to D, where P recovers the reasonable value of the property.  If D has sold the property, P could sue for money had and received.

clxxxvii. Measure is contractual, benefit to D, not harm to P.
clxxxviii. Includes value of D’s use.
60. Tortious Damage of Chattel PERSONAL PROPERTY [Gilbert 93]
fd. General Damages Measure:

clxxxix. DIMINUTION IN VALUE: SAFETY NET

cxc. COST TO REPAIR

da) ALLOWED IF REPAIR IMPROVES VALUE TO PRE-INJURY VALUE.  Allowance must be made for any difference between original value and value after repairs.
db) LIMITED BY THE MARKET VALUE AT THE TIME OF THE INJURY

dc) REPAIRS ARE ECONOMICALLY FEASIBLE
fe. Special Damages:

cxci. NOT LIMITED BY Proximate Cause (and THE “REASON TO KNOW”) TEST FROM CONTRACTS

cxcii. LOSS OF USE.  Not necessary to actually procure a substitute. [Gilbert 94]
cxciii. Prejudgment interest
ff. Punitive damages: limited by the due process rights of D.
61. Lost vs. Destroyed: Value may be computed in various ways:
fg. Market price [Gilbert 91]
cxciv. Ordinary consumer: retail price

cxcv. Retailers stock of goods: wholesale price

cxcvi. Manufacturer: selling price

cxcvii. Time of valuation: destroyed chattels are valued at the time of destruction.

cxcviii. Other measures: trade-in value, catalog prices
cxcix. MARKET VALUE RULE:  LONG V. MCALLISTER. CAR DAMAGED OR DESTROYED?  Court determined that it was destroyed because it was worth less than the cost to repair. Loss of use: Gives loss of use for a reasonable time. 

fh. COMPARABLE SALES 

fi. INSURANCE VALUE (appraisal, policy limits)

fj. Reproduction costs less deterioration to the extent destroyed chattel has been used.
fk. Value to Owner: Ordinarily, evidence of special value are excluded.  But, if MV fails to adequately compensate (family keepsakes, pictures, second-hand clothing), evidence may be admitted.  Does not apply to cars. [Gilbert 92]

dd) Factors to consider: original cost, use, condition, and replacement cost of chattel.

de) Sentimental value: excluded.  But sometimes is a factor in awarding greater than replacement value.
df) IS THERE EXPECTANCY INVOLVED?  See Note 2 on p. 476 discussing the barge that sunk two days after King Fisher paid $30K for it.  Court awarded $230K in damages because Fisher bought the barge to use as a dry dock platform.  Prof says that the court probably did this because of the stupidity of the people towing the boat.
fl. VALUATION OF HOUSEHOLD ITEMS AND OTHER UNUSUAL ITEMS

cc. ANIMALS
dg) LIVESTOCK/ ANIMALS HELD FOR RESALE/PETS: GENERAL MEASURE IS THE FMV AT THE TIME OF DEATH

dh) CARBASHO V. MUSULIN: DOG OWNER wanted true and special value used as the measure of her damages..  Tried to put it under umbrella of value to the owner.

di) Pet injury can get you reasonable medical costs damages. 

cci. TROPHIES, FAMILY HEIRLOOMS AND SENTIMENTAL ITEMS

dj) IF THE ITEM MOSTLY SENTIMENTAL AND A REASONABLE PERSON WOULD ATTACH SENTIMENTAL VALUE, SOME COURTS ALLOW

dk) STANDARD IS “OBJECTIVELY SENTIMENTAL”

dl) LIMIT:  CANNOT INCLUDE UNREASONABLE ATTACHMENT TO PERSONAL PROPERTY

dm) Gives you just a little enhancement for sentimental value.  Not much. Note 5 p. 493 – Campin case.  Nascar rings gave him a little extra because of the sentimentality, but not wedding ring. 

ccii. HOUSEHOLD ITEMS:  LANE V. OIL DELIVERY, INC. House burns down. P creates 30-page list of items that were destroyed and was awarded damages for real and personal property.  Court says replacement value is a factor in damage measure, but must deduct depreciation, age, wear and tear, etc.  Prof: practically speaking, the value should be between the cost to replace and the second-hand store price.  Sentimental value: not awarded for most things.  Can get it for objectively reasonable sentimental value, family heirlooms, maybe wedding dress.  Don’t usually get sentimental value for jewelry (unless it is a trophy, like a superbowl ring).  Photographs, mementos like graduation programs: $0.  

cciii. HEWLETT V. BARGE BERTIE: Damaged or destroyed?  2 years ago, barge had sunk and been declared destroyed.  Salvager put $1300 into it to make it water tight and was using it for certain jobs.  Then, barge gets hit by another boat in a storm and gets a dent.  How does the court measure damages to P when the ship is a constructive loss?  Court awards cost of repairs.  Prof: D didn’t offer any alternative value, which is part of the reason P’s number for cost of repairs is used.  Overcompensation?  It doesn’t matter because it is fair for D to rectify his wrong and it is P’s choice to pocket the money. 

62. TIME OF VALUATION [Gilbert 104]
cciv. HIGHEST VALUE UNTIL TIME OF TRIAL. Court will often award if there is a showing of bad faith. 
ccv. HIGHEST VALUE WITHIN A REASONABLE TIME of the wrong or of when P learned of the wrong.(N.Y. Rule) Majority rule:
ccvi. TIME OF THE ACTUAL INJURY.  TRADITIONAL RULE:  Not very workable.  Timing of when things happen is often accidental.

ccvii. IRVING PULP V. DUNBAR TRANSFER
ccviii. ROXAS V. MARCOS: c/a for Conversion (Took something that doesn’t belong to them with intent to deprive them of it permanently). Fluctuating value commodity.  Normal measure of damages is FMV at the time of the conversion.  New York Rule used: Time P learned of conversion to a reasonable time later.  Latest date is the close of evidence.  Doesn’t include the time of the conversion to the time P learned of conversion, because if P didn’t know during this time, then he wouldn’t have sold.  Reasonable time = time necessary to purchase replacement property.

R. INJURIES TO REAL PROPERTY (Tortious destruction or injury to realty)
63. Permanent injury GENERAL MEASURE:  DIMINUTION IN VALUE (DIFFERENCE BETWEEN THE MARKET VALUE BEFORE AND AFTER THE INJURY.
fm. EXAMPLES
ccix. SUBMERGED (never going to be uncovered, permanent)
ccx. EXCAVATED
64. TEMPORARY INJURY DAMAGES
fn. USUAL MEASURE IS MEASURE IS THE COST OF REPAIR + LOST USE 

ccxi. Greater chance of getting this if you actually plan to repair or have already repaired by the time of trial.
fo. ALTERNATIVE IS IMPAIRED RENTAL VALUE
fp. LIMIT:  FMV OF THE PROPERTY
ccxii. Exception to limitation if there is a personal reason to repair, such as personal residence.
fq. CASES
ccxiii. MILLER V. CUDAHY CO.Trespass.  Salt escaped and got into the aquifer under P’s land.  Court looks at temporary vs. permanent.  Court picks temporary because the salt had stopped escaping and aquifer will eventually become clean again, although it will take 150 – 400 years, but clean up could be accelerated to clean it faster.  Discuss causative factor.  
ccxiv. GENERAL OUTDOOR ADVERTISING V. LASALLE REALTY. DEFENDANT ARGUED THAT THE PLAINTIFF WAS GOING TO DEMOLISH THE BUILDING AND SO THE DIMINISHED VALUE IS THE APPROPRIATE REMEDY. COURT DISAGREED SAYING THE DAMAGE WAS TEMPORARY AND AWARDED THE COST TO REPAIR. In modern law, P may only get impaired rental value in this situation if D can prove that P is going to tear down the building and P will just pocket the money and get a windfall. 

ccxv. ARCHDIOCESE OF NEW ORLEANS V. LOUISIANA GAS SERVICE.  Archdiocese leased an apartment building from HUD to help provide lower income housing to 200 poor families.  After 15 years, P would get a fee interest in the property, but a fire occurred within the first 5 years of the lease. Temporary injury, only involving structures, not land .  P wants Cost to repair: $236K = more than the value of P’s lease.  D wants damages limited to cost to restore the property to the pre-fire condition less depreciation.  Court allows testimony about the youth.  Says there is not just a financial interest, but also helping people.  By the time of trial, P had already repaired the building and the court wasn’t worried about them pocketing the money, so it was easier to award them the repair costs they had already spent. 
65. ENCROACHMENT [Gilbert 120]

fr. Jurisdictions vary as to whether it is a continuing trespass or a permanent invasion.  Affects S.O.L.

fs. Remedies:

ccxvi. Ejectment: usually not enforceable, so inadequate

ccxvii. Self-help: may work for tree branches

ccxviii. Injunction: if money damages are inadequate.  But hardships must balance in P’s favor.  However, the court won’t balance the hardships if it was a deliberate encroachment.  P must also defeat laches and public interest defenses.  Public instrumentality cannot get injunctive relief because they have eminent domain power.

66. Trespass not involving severance [Gilbert 126]

ft. Such as debri dumped on P’s lot

ccxix. Rental Value

ccxx. Cost of removal, but cannot exceed value of the property

ccxxi. Injunction: mandatory injunction ordering D to remove (Wheelock v. Noonan)

fu. Simple trespass, such as abortion protestors [Gilbert 128]

ccxxii. Nominal damages

ccxxiii. Consequential damages: may be recoverable

ccxxiv. Punitive damages: may be recovered where landowner protested the trespass.

ccxxv. Injunctions: where damages are inadequate

ccxxvi. Restitution: for value of trespasser’s use.

67. Private Nuisance: an unreasonable interference with P’s reasonable use and enjoyment of her land. [Gilbert 133]

fv. Court determines whether a tort exists by weighing the interests of competing landowners (different from balancing hardships)

fw. Recovery for past invasions:

ccxxvii. Value of loss of use and enjoyment of the property

ccxxviii. Costs incurred in trying to abate the nuisance

ccxxix. Personal discomfort and annoyance

fx. Permanent nuisance
ccxxx. Recovery for past invasions + permanent diminution in value of property.

ccxxxi. Permanent depends on possibility of abatement, not the likelihood. 

ccxxxii. Injunction possible prohibiting continuing activities.
68. Public Nuisance: anything injurious to health, or indecent or offensive to the senses, or an obstruction to the free use of property affecting considerable numbers of people at the same time. [Gilbert 139]

fy. Remedies: equitable relief granted only when a criminal prosecution would be an inadequate remedy (i.e. unlicensed practice of medicine).

fz. Some statutes authorize injunction as relief

69. TIMBER/FRUIT TREES
ga. DESTRUCTION OF COMMERCIALLY VALUABLE TREES
ccxxxiii. FMV OF THE MATURE TREES
ccxxxiv. IF NOT MATURE, USUALLY TIMBER VALUE
gb. ORNAMENTAL
ccxxxv. DIMINUTION IN VALUE OF THE LAND
ccxxxvi. COST TO RESTORE
gc. GROWING CROPS: PERSONAL PROPERTY.  
ccxxxvii. Damage Measure: diminution in value calculated as probably yield less cost of production and marketing. [Gilbert 111]
ccxxxviii. Fruit is a good and covered under the UCC if it is for sale or otherwise it is personal property.  
gd.  LAUBE V. THOMAS
70. MINERALS [Gilbert 125]
ge. INNOCENT TAKING (has color of title, adverse possession, etc.)
ccxxxix. VALUE OF THE MINERAL LESS THE COST OF MINING.
ccxl. If landowner is unable to exploit the minerals himself, recovery is the ROYALTY VALUE (price paid for right to mine)
gf. INTENTIONAL TAKING:  VALUE OF THE PRODUCT WITHOUT A DEDUCTION FOR THE EXPENSE OF MINING.  
gg. Prof: Most the time, recovery is between the royalty value and the value at the surface less cost to extract. 

gh. KROULIK V. KNUPPEL
71. SPECIAL SITUATIONS:  PUERTO RICO V. ZOE COLOCTRONI. If damages from oil slick to the nearby shoreline were held to be permanent damages, then the measure would be diminished value.  But, the value of the land is very low, so this doesn’t uphold the spirit of the law because the oil company would get off too cheap.  Instead, court looks at replacement value of the creatures, expert testimony discussed the damage to the organisms in the ecosystem.  However, court doesn’t buy the argument because there is no way they are going to actually harvest the organisms and replace them to repair the ecosystem, rather they will pocket the money.  Court sends it back with suggestions for how to deal with the statutory measures (p. 525).  Alludes to D fixing another piece of land that isn’t damaged or possibly to buy another piece of land to replace the damaged one.  Doesn’t restore P to pre-tort position.  Helps punish the D, but doesn’t solve P’s problem.  Reaching to find a solution.  

S. PERSONAL INJURIES
72. Elements of compensatory damages for personal injury [Gilbert 211-12]:

gi. General Damages

gj. Special Damages
73. ELEMENTS OF DAMAGES IN A PERSONAL INJURY ACTION

gk. LOSS OF EARNINGS

gl. LOSS OF EARNING CAPACITY

gm. PAIN AND SUFFERING/LOSS OF ENJOYMENT OF LIFE

gn. MEDICAL EXPENSES

go. LOSS OF CONSORTIUM

gp. MENTAL ANGUISH

74. Amount of compensatory damages is within jury discretion.  No formula.  Some states have a statutory cap.

75. Common law provides only for a single, lump sum award that must compensate P for all past, present, and future harm.  Thus, a court has no power to render a judgment for installment payments.  However, parties may agree between themselves for installment payments and California has provided for periodic payment of future damages in medical malpractice actions. [Gilbert 212-13]
76. Rules affecting amount of Damages Recoverable:

gq. Avoidable consequences: [Gilbert 223]

ccxli. Medical Treatment: P must take reasonable steps to avoid aggravating injuries.  If an objectively reasonable person would avoid a risky surgery, P is not obligated to do it.  Refusal based on religious scruples is evaluated in the individual case.

ccxlii. Loss of Earnings: P may have to train for a new job.
gr. Provocation by P may limit recovery of punitive damages.

gs. Compensation paid on behalf of D.  Can be from joint tortfeasor.

gt. Collateral source Rule: D’s liability is not reduced by payments made by third parties.  If D is the United States, the federal government, cannot offset liability with other benefits (such as social security), but Medicare benefits can offset medical damage awards.  [Gilbert 225-26]

gu. Future economic losses are reduced to PV, but noneconomic losses are not.
gv. Disregard income taxes in calculations.
77. Modern law allows a decedent’s estate to sue for whatever personal injury damages had accrued to the injured person up to the time of death.  Damages accruing after death are made in a wrongful death action. [Gilbert 228]


78. GENERAL DAMAGES
gw. PAIN AND SUFFERING: past, present, and future [Gilbert 219]
ccxliii. Jury question, subject to trial court correction via a motion for a new trial or additur/remittitur (granting new trial unless P agrees to accept less than the jury verdict).

ccxliv. Subject to appellate review if the verdict shocks the conscious of the appellate court.

ccxlv. Permissible methods of presenting issue to jury [Gilbert 219]

dn) DEPENDS ON THE JURISDICTION
do) THE GOLDEN RULE: asks jurors to award whatever amount they would expect to get for suffering P’s injuries. Not allowed b/c asks jurors to abandon their role as fact finder and assume role of P. [CB 553, Gilbert 219]
dp) MARKET RATE: Asks how much juror would pay to avoid the injury. Not allowed b/c asks them to abandon role as fact finder. [CB 555]
dq) “Job” analogy is not allowed.

dr) COUNSEL’S OPINION: emerging trend allows. Attorney can say an amount that he thinks is fair and why.  Very fact specific about what is allowed.  Key is not to ask jurors to abandon their role.
ds) PER DIEM: Asks jury to arrive at a dollar amount of fair compensation for each day of pain and suffering and multiply by # of days P has/will suffer.  Becoming more acceptable.
ccxlvi. EXAMPLE: DUBUS V. GRAND UNION STORES. D argues: closing argument is unduly prejudicial because it seems like evidence is being introduced, rather than opinion, which isn’t allowed.  However, court is comfortable that closing argument didn’t cross the line because # is reasonable at $30/day, P’s lawyer discussed that pain and suffering fluxuates, # is just an average.  No instruction was given and court says it doesn’t have an issue with this case and will leave for the future to determine whether an instruction is required. Prof: could go the other way.  Probably helped that the lawyer kept emphasizing that the choice to use the information was up to the jurors.  Also defense attorney didn’t object.

gx. Disfigurement

gy. Emotional anguish resulting from disability or disfigurement if proximately caused by tortfeasor. [Gilbert 221]
gz. LOSS OF ENJOYMENT OF LIFE.  Usually not allowed for a comatose P who is not aware of the loss. [Gilbert 221]

ha. Nonmarket services (mowing lawn, dishes, shopping, snow removal). [Gil 222]

hb. MEASURE: MUST BE REASONABLE 
hc. Majority rule is that there is no discounting to PV for future pain b/c the calculation is already an estimation and doesn’t need to be mathematically certain. [Gilbert 221]
hd. No fault insurance may restrict recovery for noneconomic losses.
79. SPECIAL DAMAGES (where all the action is)
he. MUST BE proximately caused by the injury, but if P has a preexisting condition, P’s damages may be reduced to take this into account. [Gilbert 213]
hf. MEDICAL EXPENSES (hospital, medical, therapeutic, psychiatric) [Gilbert 213]
ccxlvii. PAST: proved with precision

ccxlviii. FUTURE: P must produce evidence to establish the probability that future medical treatment will be required and of the costs
dt) Note: future medical expenses must be discounted to their present value.

du) Must be certainty as to the fact of the damage (no recovery for mere exposure to toxic substances without more proof).  However, some cases have required toxic tort defendants to pay for medical monitoring of exposure victims. [Gilbert 214]
ccxlix. REASONABLE VALUE OF THE MEDICAL SERVICES
ccl. SOMEONE ELSE CAN PAY FOR THEM – SUCH AS THE INSURER
hg. LOSS OF EARNINGS.  Difference between actual earnings and what P would have earned “but for” the injury
ccli. PAST (to date of trial)

dv) Not mitigated by sick pay b/c of collateral source rule.
cclii. Lost FUTURE EARNINGS (temporary)
dw) discounted to Present Value
dx) Based on work expenctancy.  For permanent injury = # of years until probable retirement.  If P’s life expectancy is shortened from the injury, it does not reduce P’s damage award, but P usually cannot recover an additional amount for shortened life expectancy.  [Gilbert 216]
ccliii. LOSS OF EARNING CAPACITY
dy) DIMINISHED VALUE MEASURE (permanent)
dz) DIFFERENCE BETWEEN WHAT PLAINTIFF COULD HAVE EARNED V. WHAT WILL LIKELY EARN BECAUSE OF THE INJURY – EXPENSES SAVED (EDUCATIONAL OR TRAINING COSTS)
ea) EVIDENCE.  Lack of earnings history requires the use of probabilities and actuarial tables.  Relevant factors include the injured party’s age, aptitude, progress in education, family background, health, marriage prospects, etc. [Gilbert 217]
eb) Can probably get this, even if you are a kid.  

ec) Much discussion about whether “expenses saved” (such as college tuition) should be deducted.  If so, how much. 
hh. Special because they relate back to the injured person and consider the person’s subjective situation. 

hi. Usually have to actually be incurred, but someone else can pay for them, such as an insurance policy.

hj. Questions include period payments and whether payments should be discounted to present value.

hk. If you can’t go back to your job because of the injury, damages will probably be in the lost earning capacity category, not diminished earning capacity. 

hl. INDEMNIFICATION MEASURE

hm. LOST FUTURE EARNINGS MUST BE REASONABLY CERTAIN 
hn. If P is a business owner, P is entitled to recover for the loss of profits attributable to the loss of P’s services.  Could be measured by the cost of hiring a substitute. [Gilbert 216]
80. DERIVATIVE ACTIONS
ho. DERIVATIVE OF P’s CLAIM SO P MUST PREVAIL IN HIS/HER CLAIM FOR THE THIRD PARTY TO BRING CLAIM
hp. LOSS OF CONSORTIUM
ccliv. TANGIBLE: SUPPORT
cclv. INTANGIBLE:  LOVE, AFFECTION, COMPANIONSHIP
cclvi. WHO CAN RECOVER? Emerging trend is to allow minor children to recover for loss of consortium with a parent.  Older children would be more dicey.  Siblings probably cannot recover, unless special circumstances. 

cclvii. WHAT TYPES OF DAMAGES? Most difficult area.  Once you get through the door that you are entitled to recover, you can definitely get intangibles for a reasonable amount.  Tangibles (support/earnings) = hardest.
cclviii. WHITE CONSTRUCTION V. DUPONT: husband is injured in a trucking accident.  WC challenges damages award to wife for loss of consortium because it appears to be double recover for loss of husband’s earnings.  Court agrees.  Upon analysis, wife provided significant testimony, but didn’t address the loss of husband’s services, beyond his lost wages.  Missing competent testimony.  Contrast to husband who lost wife and was able to recover for her services because he went to effort to show the true cost of replacing those services.  
hq. MENTAL ANGUISH of THIRD PARTY from SEEING OR HAVING A LOVED ONE INJURED (unusual because most states already have recovery for negligent infliction of E.D., which doesn’t rely on P’s case to recover.) (minority position).  Many times, the loved one has their own C/A for Mental and emotional Distress, so this isn’t needed.  Has been limited to spouses, but trend to open it up to minor children.
81. CASES
hr. FRANKEL V. UNITED STATES: Girl gets permanently injured in an auto accident caused by an army vehicle.  Whether the damage award is appropriate?  Jury awarded $650K.  What they “felt like giving.” How measured?  Figured she would earn $5K per year for the rest of her life. PV used b/c periodic payment, using 6% rate. FUTURE MEDICAL EXPENSES issues: Wasn’t really medical care, more like custodial care.  These costs would be paid out over time at regular intervals. If medical costs were true hospital costs, such as for surgery, it would not be discounted, but they would get the full money up front so they can pay for the surgery.  Expert usually testifies about a plan of care, (prescriptions, etc.) and this money has to be put in P’s hands.  But elder care and other custodial care awards get discounted. Now-a-days, structured settlements are done more often, especially by agreement or if the amount of the award meets statutory thresholds.  
hs. Wilburn v. Maritrans GP, Inc.: LEC: Jury gave Wilburn $1M for shoulder/knee injury.  (Permanent injury).  Court says this is excessive because he can still work, just didn’t get the barge captain job because he doesn’t want to go on voyages away from the land.  Instead, court looks at difference in the salaries of the two position. Remititur:  He can take the award reduced by the court or have another trial on the damages. Prof: probably, the amount should be reduced to PV, but court probably backed off a bit because they were already reducing the award.

ht. CATES V. BROWN
hu. BABY ALISSA
hv. HEALY V. WHITE: STANDARD FOR DETERMINING WHETHER PLAINTIFF SHOULD BE ALLOWED TO RECOVER FOR FUTURE MEDICAL EXPENSES? Take P as you find him.  Fairly low quantum of proof required (50%+ probability) that there will be future damages suffered.  EVIDENCE? Court accepts evidence about kid’s history in school.
hw. WHITE CONSTRUCTION V. DuPONT 

hx. LUMP SUM:  GRAEFF V. BAPTIST TEMPLE
T. WRONGFUL DEATH ACTIONS
82. SURVIVAL ACTIONS (loss-to-estate statutes).  Minority Rule, but prof says every state has this [Gilbert 230]
hy. EXECUTOR/ADMINISTRATOR STEPS INTO THE SHOES OF THE DECEDENT and damages are distributed to the estate.
hz. Measure of DAMAGES: amount DECEDENT WOULD HAVE BEEN ABLE TO RECOVER in his lifetime “but for” his wrongful death.
ia. LIMITED IN SOME STATES INCLUDING CA. CA: only get pain and suffering [see statutes CB 565]. Strange because majority rule allows you to get everything. 

83. WRONGFUL DEATH ACTIONS (Loss-to-survivors.  Majority Rule).  Must look at statute to see who is a proper P.  CA on p. 565)
ib. A NEW CAUSE OF ACTION ESTABLISHED FOR THE BENEFIT OF SPECIFIED SURVIVORS
ic. Measure of recovery BASED ON THE SURVIVOR’S LOSS OF CONSORTIUM OF THE DECEDENT (provable loss) [Gilbert 230]
cclix. PECUNIARY DAMAGES: loss of support/earnings, services, funeral expenses, losses from injury to child.  

cclx. NON-PECUNIARY DAMAGES: 

ed) consortium (society, comfort, protection, parental guidance, and nurture).  Looks at nature of the relationship.  
ee) D’s pre-impact terror.

ef) Loss of children: parents cannot recover for loss of consortium with children, but can recover for lost pride and enjoyment, less costs of rearing the child.  Limited by parents’ life expectancy.  May also have a claim for neg. infliction of Emotional Distress.  Split as to whether there is an action for unborn children.  May allow siblings to recover.  [Gilbert 234]

eg) Prejudgment interest: not per se recoverable, but used in calculation of PV of damages. [Gilbert 235]

id. Punitive damages are generally not allowed.
84. NEW STATUTORY CAUSES OF ACTION. Doesn’t exist at CL.
85. DOES NOT ALLOW A DOUBLE RECOVERY
86. Usually amount is not limited by statute. [Gilbert 235]

87. CA: limites noneconomic damages in medical malpractice cases to $250K
88. Once you have standing to sue, you can recover whatever damage you can prove.  Each person can recover for their own losses and it’s not considered double recovery.
89. CALIFORNIA:  HAS BOTH
ie. SURVIVAL ACTION:  THE ESTATE CAN RECOVER ALL DAMAGES THE DECEDENT WOULD HAVE BEEN ABLE TO RECOVER EXCEPT PAIN AND SUFFERING
if. WRONGFUL DEATH:  ALL DAMAGES THAT MAY BE JUST BUT MAY NOT INCLUDE DECEDENT’S DAMAGES.
90. WHO MAY RECOVER:  CALIFORNIA
ig. SURVIVAL ACTION:  SUCCESSOR IN INTEREST OR PERSONAL REPRESENTATIVE
ih. WRONGFUL DEATH:  SURVIVING SPOUSE, CHILDREN AND ISSUE OF DECEASED CHILD, OR IF NONE, TO THOSE ESTABLISHED BY INTESTATE SUCCESSION.
ii. CA: statute is a bit weird because it gives preferences for intestate succession, whereas most states will award to all spouses and children, including unborn children.

91. CASES
ij. MORAGNE V. STATES MARINE LINES, INC.
ik. PROBLEM:  THE GRIEVING MOTHER
il. SANCHEZ V. SCHINDLER Time: injury to death. General damages: medical, funeral, wages, earning capacity. p. 573: court is OK with minors recovering.  For adult children, special circumstances are probably required.  Prof says that court really bends it’s analysis to stretch the rules and make sure the adult child gets damages.  However, historical perspective is good.  Wrongful death is truly a statutory claim and we should live and die by the statute. 

im. OJ case: Nicole Simpson’s family brought wrongful death and survival action.  Survival: She couldn’t recover for emotional distress b/c of CA law.  Family sued for damage to personal property and won $150 for the dress she was wearing. Wrongful death: much bigger award because she had been supporting the parents and the kids.
U. FRAUD [Gilbert 240]
92. First, analyze whether the K has been affirmed by accepting benefits after discovery of the fraud, suing for damages, etc.  If so, establish the ELEMENTS of the tort:

in. Misrepresentation of fact by D (or active concealment.  Non-disclosure is usually not actionable w/o special knowledge). [Gilbert 242]
io. Scienter: actual knowledge, reckless disregard for truth or sometimes negligent misrepresentation. [Gilbert 243]
ip. Intent to induce reliance

iq. Materiality/Justifiable reliance:  is it (1) a material fact and (2) likely to induce an objectively reasonable person
ir. Actual reliance: causal element (but for misrepresentation, P would not have entered into K) [Gilbert 244]
is. Damages: must have pecuniary loss.

cclxi. Compensatory damage measure:[Gilbert 246]

eh) Benefit-of-the bargain: K school of thought.  Sale of goods are governing by the UCC using this measure and includes incidental and consequential damages.
ei) Out-of-Pocket Rule: Tort school of thought.  

15) Buyer breach: OOP Costs + damages proximately resulting from the fraud. [Gilbert 248]
ej) Sometimes consequential damages are recoverable.

ek) No recovery for mental distress [Gilbert 247]
el) Punitive damages may be recovered where fraud is intentional and malicious.
93. If the K has not been affirmed (rescission), restitution is available.  Check both legal and equitable alternative remedies, but court will only grant one or the other.  ELEMENTS:
it. Misrepresentation of fact by D : more lenient standard.  Even mistake by D could suffice. [Gilbert 249]

iu. NO scienter required 
iv. Intent to induce reliance

iw. Materiality/Justifiable reliance:  is it (1) a material fact and (2) likely to induce an objectively reasonable person. [Gilbert 249]
cclxii. Innocent mispreps: required

cclxiii. Intentional misrep: not required to be material
ix. Actual reliance: causal element same as above [Gilbert 249]

iy. Injury: must have some injury, but not necessarily pecuniary loss.  Principle is whether it is unjust for the wrongdoer to retain a benefit.
cclxiv. Compensatory damage measure:[Gilbert 246]

em) Benefit-of-the bargain: K school of thought.  Sale of goods are governing by the UCC using this measure and includes incidental and consequential damages.

en) Out-of-Pocket Rule: Tort school of thought.  

16) Buyer breach: OOP Costs + damages proximately resulting from the fraud. [Gilbert 248]

eo) Sometimes consequential damages are recoverable. Limited by proximate cause or, if based on a material breach of K, then by Hadley rule. [Gilbert 256]
ep) No recovery for mental distress [Gilbert 247]

eq) Punitive damages may be recovered where fraud is intentional and malicious.

94. If P rescinds the K AT LAW through lawsuit, must first: [Gilbert 251]
iz. Giver prompt notice and

ja. offer to restore anything he has received from D.  Exceptions for money, benefits that are worthless or benefits that were consumed prior to discovery of the fraud. 
jb. Right to jury trial 
95. Rescission in equity through equitable decree accomplished by judicial decree.
jc. Still requires prompt notice, but restoration to status quo not required until after the decree. [Gilbert 253]
96. Legal remedies available after rescission for fraud
jd. Replevin of P’s chattel

je. Conversion (tort): if D retains dominion over the chattel, P can sue for the chattel’s real value

jf. Quasi-K: P waives the tort and sues (usually for goods sold and delivered) to recover the valued of the chattel obtained by D’s fraud.  Except under UCC where D’s fraud relates to solvency, P can only recapture the chattel.

jg. Restitution for securities fraud.
97. Equitable remedies for fraud
jh. Equitable jd required (inadequate legal remedy, deeds must be cancelled or executed, etc.) [Gilberts 255]
ji. Restitution

jj. Upon rescission of land sale K for Seller fraud, buyer gets: [Gilbert 255]

cclxv. The consideration paid with interest

cclxvi. Expenditures for reasonable improvements, less depreciation

cclxvii. Maintenance costs

cclxviii. Insurance and taxes

cclxix. Incidental expenses

cclxx. Seller’s offset to P’s recovery includes possession of the land and the value of its use received by P.

jk. Rescission of land sale K for Buyer fraud, Seller gets: [Gilbert 256]

cclxxi. Possession of the realty

cclxxii. Value of its use, computed at FMV or buyer’s profits at Seller’s election

cclxxiii. Buyer recovers offset for (1) consideration paid + interest (2) taxes paid and (3) expenditures for necessary improvements only, at cost.

jl. Rescission of sale of business for Seller fraud, Buyer gets: [Gilbert 256]

cclxxiv. Consideration paid + interest, less the benefit buyer received for use of premises, calculated as the lesser of FMV or profits.
98. MISAPPROPRIATION OF MONEY [Gilbert 83]
jm. Legal remedies
cclxxv. Conversion (tort): D exercised unlawful dominion over $.  

er) P must prove a specific identifiable fund was taken

es) Remedy: Seeks damages and can get punitive damages.

cclxxvi. Quasi-K (waive the tort and sue for common count of money had and received): Goal is restitution.  

et) P must prove that D is unjustly enriched.

eu) Remedy: Seeks damages.

cclxxvii. No recovery against innocent purchaser.  Because title to money transfers upon delivery to a bonifide purchase, where a person has taken possession/title to money without knowing it is stolen, the rightful owner cannot recover it because law (title) prevails over equity. [Gilbert 84]
jn. Equitable Remedies (c/a = unjust enrichment.  Remedial goal = Restitution)
cclxxviii. Constructive Trust: P must specifically identify money and trace to possession of wrongdoer.  P usually cannot obtain a constructive trust over D’s other assets.
ev) Requires: Existence of identifiable property as res AND 
ew) Possession of res or its product by D (constructive trustee)
cclxxix. Equitable Lien: may be imposed on D’s other assets to avoid unjust enrichment.  Cut off by transfer of property to bona fide purchaser. [Gilbert 79]
cclxxx. Subrogation: substitution of other collateral if applicable.  [Gilbert 81]
cclxxxi. Alternative remedy: P has option of constructive trust or equitable lien where D is a conscious wrongdoer. [Gilbert 89]
Limitations on Compensatory Damages – Chapter 13 (p. 629)

V. GENERAL RULES FOR RECOVERY
99. MUST BE SPECIFICALLY PLEADED
100. ACTUAL LOSS MUST BE REALIZED
101. CERTAINTY
102. COLLATERAL SOURCE RULE: not many issues relating to this currently, because usually comes up related to insurance policies, which include provisions requiring P to reimburse insurer for any $$ recovered in a lawsuit.
103. Loss of use: generally seen as a recoverable general damage, but some courts and older decisions consider it to be consequential. 

W. LIMITS ON SPECIAL (CONSEQUENTIAL) DAMAGES
104. MUST BE FORESEEABLE
105. MUST BE ACTUALLY REALIZED
106. MUST BE UNAVOIDABLE
107. MUST BE CERTAIN: application of this varies based on the facts.  CL probably requires a greater level of mathematical certainty than UCC.  Damages must have reasonable basis, but not mathematical certainty. 
X. FORESEEABILITY
108. TORT
jo. F IS THE KEY AS TO WHETHER THERE IS A DUTY 
jp. ONCE THE DUTY IS ESTABLISHED, DEFENDANT IS LIABLE FOR ALL DAMAGES THAT REASONABLY FLOW FROM THE BREACH OF DUTY
jq. PROXIMATE CAUSE IS THE LIMIT ON CONSEQUENTIAL DAMAGES
109. CONTRACT
jr. AT THE TIME THE PARTIES ENTERED THE CONTRACT (NOT A LATER POINT)
js. THE DEFENDANT MUST HAVE HAD A REASON TO KNOW THAT A BREACH WOULD LEAD TO THE CONSEQUENTIAL DAMAGES THE PLAINTIFF SUFFERED.
110. CASES
jt. REDGRAVE V. BSO: Breach of K claim: general damages = lost salary, less mitigated amounts.  Special damages = loss of specific offers for other employment, steady offers for Broadway shows. Test F: On a couple of the specific shows, there was some evidence that BSO might have F some of the lost offers because of BSO’s affiliation, but it is a stretch. Theodore Mann testimony that part of the reason he didn’t hire Redgrave was because of her political affiliation, not just because BSO dropped her. Test used by the court: the drop was a result of the breach and not an independent factor.   Evidence is not sufficient because other factors could have affected Mann’s decision.
ju. SPRANG INDUSTRIES V. AETNA. P (Fort Pitt/Spang/subK) suing for the balance due on the K and General counter-sued for costs resulting from the delay caused by P. Issue: when did D have a reason to know of the potential for damages, since, at the time of contracting, the timeline was June 1971, but later the delivery date was changed to 1970? Court says it imputes the knowledge of damages from the actual time when they agreed on the delivery date back to the time of contracting, because the delivery date was an open term. Prof: damages are reasonable and they are experienced in the industry. Takeaway: court will impute some basic knowledge from the industry you are in to help determine whether you knew or should have known about the potential damages. Damages for the delay are probably general damages.
jv. EVRA CORP. V. SWISS BANK CORP. (TORT): C/A: negligence for not transferring money. Duty? Undertook to perform the transaction and can’t be negligent in carrying out the telex. Negligence case, but Posner discusses how some K principles would apply. What did D know?  Knew the need for the transfer, but no idea about the huge consequences of failing to meet the deadline.  Sort of like a reason to know test.  Posner observes that the damages in tort here would be higher than in K, which he doesn’t like. P’s actions were imprudent.  Proximate cause tends to be a lower limit that contract’s “reason-to-know” test. Reverses damage award for arbitration expenses and lost profits (special damages). 
Y. CERTAINTY
111. TORT
jw. CERTAINTY AS TO THE FACT OF DAMAGES
jx. SOME CERTAINTY AS TO THE AMOUNT BUT NOT MATHEMATICAL CERTAINTY
cclxxxii. All-or-nothing vs. alternative approach of multiplying maximum future damages by probability that they will occur. [Gilbert 14]
112. CONTRACT
jy. CERTAINTY AS TO THE AMOUNT OF DAMAGES
cclxxxiii. New Business Rule
jz. REQUIRES MUCH MORE MATHEMATICAL CERTAINTY
113. CASES
ka. CANNON V. YANKEE PRODUCTS (p. 647): A review of UCC damages provisions in light of certainty requirements.  Breach of warranty under UCC:  would give him the value of the can of peas that breached the warranty. What does UCC 2-715 require P to show? Cover or be excused.  Could he cover?  He tried to improve the volume of customers by staying open later hours, but nothing worked. D had reason to know of the damages. p. 650 Note 2: discussion of how to prove damages.  Here, court thinks that the customer who made the big stink was probably an intervening cause (proximate cause issue). Court really didn’t think there was enough certainty of damages and felt that P didn’t make a good effort to show his damages.
kb. STORY PARCHMENT CO. V. PATTERSON PARCHMENT PAPER
kc. YOUST V. LONGO: Loss of prospective economic advantage (loss of chance). Threshold test: probability of success + basis for awarding the damages. Existing contractual relationships: D interferes with an existing relationship where it is possible to prove a reasonable basis for an estimation of damages and probability of success.  Ex. About teachers who get their Ks renewed every year, but didn’t in a particular year because of D’s interference.  Might be able to have a c/a based on prior year contracts.  Prof says this is a solid c/a that can be pursued, but …
kd. LAKOTA GIRL SCOUT COUNCIL V. HAVEY FUNDRAISING MGMT.
Z. AVOIDABLE CONSEQUENCES [Gilbert 15]
114. CANNOT RECOVER IF COULD HAVE MITIGATED 
115. CAN RECOVER ADDITIONAL EXPENSES IN MITIGATION IF REASONABLE
ke. EXPENSES MUST BE REASONABLE IN LIGHT OF THE SITUATION
kf. FACTORS
cclxxxiv. GOOD FAITH
cclxxxv. PROPORTIONALITY: if cost of mitigation is more than the damages, it might be unreasonable. 
cclxxxvi. EFFECTIVENESS
116. WHERE BOTH PLAINTIFF AND DEFENDANT HAVE EQUAL ABILITY TO MITIGATE, THE DEFENDANT WILL NOT BE ABLE TO CLAIM THE PLAINTIFF SHOULD HAVE MITIGATED.
117. CASES
kg. ROCKINGHAM V. LUTEN BRIDGE CO.: Rockingham’s expectation damages = lost profits (K – expenses) and reliance damages are expenditures to date.  Court applies rule that P cannot pile on damages after receiving unequivocal notice that D is repudiating the K.
kh. PARKER V. TWENTIETH CENTURY FOX: Issue: was Big Country a substantially similar employment opportunity?  Majority says no.  Test is whether employment is substantially similar or comparable.  Normally, it is very significant if the money is the same.

ki. PROBLEM:  THE DAMAGED FENCE: Potter should recover FMV for the dogs.  Probably not reasonable for Davis to require Potter to repair the fence immediately upon finding it.  Depends on how noticeable the hole was and if Potter could have easily discovered it and repaired it.  Is $400 a reasonable vet bill?  Davis will argue that P should have blocked the hole.  Depends on how many children, how old they are, how difficult it is to fix the fence.
kj. LOBERMEIER V. GENERAL TELEPHONE COMPANY OF WISCONSIN
kk. SOMMER V. KRIDEL
kl. CARNATION CO. V. OLIVET EGG RANCH
AA. COLLATERAL SOURCE RULE
118. PLAINTIFF MAY RECOVER ALL DAMAGES SUSTAIN EVEN IF SOMEONE ELSE PAID THEM
km. COMPENSATION MUST COME FROM A SOURCE UNCONNECTED TO THE DEFENDANT
kn. DEFENDANT CANNOT INTRODUCE EVIDENCE TO SHOW THAT THE PLAINTIFF HAD HIS/HER DAMAGES PAID BY AN INSURER OR A FAMILY MEMBER
119. RATIONALES
ko. DONOR’S INTENT
kp. SUBROGATION
kq. PLAINTIFF PLANNED
kr. WINDFALL
120. CASES
ks. HELFEND V. SOUTHERN CALIFORNIA RAPID TRANSIT DIST: This is a public entity, so how does the collateral source rule work?  Court applies the normal rule and doesn’t reduce the damage award because P had purchased insurance.  Discusses policy considerations and fairness.
kt. HUEPER V. GOODRICH: Shriner’s hospital doesn’t charge P for medical care, but P is still allowed to recover damages for medical expenses.  Court looks at donor’s intent to benefit the kid, not the tortfeaser.
ku. CRAIG V. Y & Y SNACKS, INC.
kv. PROBLEM: THE GOOD SAMARITAN
kw. HUEPER V. GOODRICH
 Emotional Distress Damages – Chapter 14 (p. 688)

AB. CONTRACT CLAIM WILL NOT SUPPORT DISTRESS DAMAGES
121. EXCEPTIONS
kx. DEATH NOTIFICATIONS
ky. DISPOSITION OF DEAD BODIES

kz. COMMON CARRIERS

122. CAN BE CONTEMPLATED BY THE CONTRACT

la. TYPES OF CONTRACTS
lb. CONTRACT BREACH ALSO AMOUNTS TO A TORT
AC. TORT CAUSES OF ACTION VARIES BY STATE, BUT GENERALLY NEED:
123. WILLFUL TORT
124. GROSS NEGLIGENCE
125. WILLFUL DISREGARD FOR PHYSICAL INJURY
126. IF HAVE PHYSICAL INJURY, CAN RECOVER FOR DISTRESS (MAY BE CONSIDERED PART OF PAIN AND SUFFERING)
127. DILLON V. LEGG CASES
AD. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS
128. SPECIFIED RELATIONSHIP
129. DAMAGES FROM
130. MENTAL RECREATION OF THE INJURY TO THE LOVED ONE
131. ZONE OF DANGER?
132. CASES
lc. CRINKLEY V. HOLIDAY INNS, INC.: Crinkleys are attacked by the motel bandits.  Sarah Crinkley is not physically injured at the scene, but later has a heart attack and posttraumatic stress disorder, also experiences significant personality alteration – becoming more fearful and withdrawn.  Whether her injuries are proximately caused by the attack, where the heart attack is 14 months after the attack and Sarah had preexisting conditions, such as obesity, hypertension, high blood pressure, stress from loss of job, etc.  Foreseeable damages?  14 months isn’t that long.  Proximate cause: court doesn’t give much analysis, but finds proximate cause.  Prof says this is common in such cases, where her experience was super traumatic, so the court will stretch to find causation. Prof: although D tries to make a big deal out of her preexisting conditions and time delay, these are really not a big problem. Affect of thin-skull P rule makes them take her as they find her.  

ld. GOLDBERG V. MALLINCKRODT, INC.: Doctor sues manufacturer of dye that is injected into the spinal cord to make it more visible because it caused adverse reactions in patients.  C/A: (1) Fraudulent misrepresentation of the safety of the product and (2) Negligent infliction of ED. Recovery: General damages measure: amount = cost of product.  Special damages: Lost profits, cost of defending malpractice suits.  Does not get damages based on ceasing to do myelograms. Negligent infliction: Duty?  He wasn’t injured, so no parasitic claim.   Is there any other duty?  Person who is injured must be close relative, and claimant must be in zone of danger.  Thus, he doesn’t meet the elements and cannot recover.

le. POTTER V. FIRESTONE TIRE AND RUBBER: Cutting edge case, but is not necessarily the majority view.  Firestone Tire dumped toxic waste at a landfill in violation of regulations and company policy.  P neighbors water was contaminated and they were able to trace the contamination directly to Firestone’s chemicals.  P sued for emotional distress engendered by a fear of cancer or other serious physical injury from exposure to carcinogens and toxic substances.  Court discusses claim for ED in the absence of physical injury: determines that the fortuitous occurrence of injury for people who have the same experience is an arbitrary requirement for recovery.  Rejects physical injury requirement.  Instead, damages may be recovered if P proves (p. 703): (1) as a result of D’s negligent breach of duty to P, P is exposed to a toxic substance which threatens cancer and (2) P’s fear stems from a knowledge, corroborated by reliable medical or scientific opinion, that it is more likely than not that the P will develop the cancer in the future due to the toxic exposure.  Medical monitoring is compensable where (p. 704) factors can be proved.  Not necessarily majority view.
lf. RUBIN V. MATTHEW INTERNATIONAL: Rubin sues because a memorial stone was not shipped in time for an unveiling ceremony, where D repeatedly represented that it would be delivered on time.  Breach of K claim: no recovery without physical injury, unless it falls within one of the exceptions.  Court is unwilling to expand parameters of exceptions. Other way to recover is through intentional infliction of mental distress.  Court remands for a jury to consider whether D’s conduct is outrageous enough to merit liability because of D’s repeated representations.
AE. RECOVERY OF ECONOMIC DAMAGES IN NEGLIGENCE

133. GENERALLY NO RECOVERY IN TORT FOR A PLAINTIFF WHO SUFFERS ONLY ECONOMIC DAMAGES IN THE ABSENCE OF:

lg. PHYSICAL INJURY TO PROPERTY

lh. PHYSICAL INJURY TO PERSON

li. SPECIAL RELATIONSHIP: Malpractice/misconduct in a special relationship circumstance will allow recovery. (P. 727 Note 1)
lj. EXAMPLE:  P. 708

lk. ROBINS DRY DOCK
134. CALIFORNIA

135. POLICY REASONS
ll. THESE DAMAGES ARE TOO REMOTE

lm. PLAINTIFF WAS NOT OWED A DUTY OF CARE

ln. LIABILITY IS TOO EXPANSIVE

136. CASES

lo. CLARK V. INT’L HARVESTER: Products liability case ( strict liability (warranty) and negligence claims. K limited buyer’s remedies for breach of warranty to repair and replacement of defective parts and disclaimed all other claims.  Thus, this claim is dismissed and Clark must pursue his claims through negligence. Seeks lost profits: Court looks at whether it is really fair to hold D liable for lost profits.  Says no because of policy reasons (too much risk/burden on sellers, too remote, etc.) = Traditional view.  Stop n’ shop is also the traditional view. 
lp. EXXON VALDEZ V. HAZELWOOD (p. 715): WHETHER THE ROBINS DRY DOCK CASE PREEMPTS STATE LAWS ALLOWING DAMAGES? Go through big discussion as to whether Alaska statute will preempt the U.S. Supreme Court’s decision in Robins Dry Dock.  [Don’t worry about rules regarding preemption.] COURT ADOPTS A BALANCING APPROACH AND DETERMINES THAT THE STATE LAW CAN BE APPLIED.  Not the traditional view. Who isn’t able to recover?  Area businesses, commercial fishermen outside the closed areas, the aquaculture association, and person’s claiming “stigma” damages.  Because their damages are too remote.  Prof says this is very policy driven, where court is trying to draw a line to limit liability that stretches too far. Point: the rule that physical injury is being eroded in cases where it is appropriate. 

lq. PEOPLES EXPRESS V. CONRAIL: WHAT WAS THE COURT’S TEST FOR DETERMINING WHETHER THOSE SUFFERING PURE ECONOMIC LOSS COULD RECOVER? Looks at Proximate cause and F. Considers fact that there is an identifiable class of persons in the area of the toxic leak, people are not fortuitously there in the area.  Note discussion on p. 726 that an identifiable class of Ps is not simple a F class. WHAT IS ITS REASON FOR DOING SO? Public right (p. 724 last paragraph):  This also comes up in Stop & Shop.  This requires special damages, so there is no way to recover here….??? What did prof say??

lr. PRUITT V.  ALLIED CHEMICAL

ls. STOP & SHOP V. FISHER Prof likes this case because it is a balance between the traditional view and other considerations. Stop & Shop is at the end of a bridge.  Bridge is damaged when hit by a barge and closed for two months, causing severe economic harm to S&S because customers can’t get there. Sued for (1) negligence causing economic harm and (2) nuisance causing injury to the use and enjoyment of their property. (1) They lose the negligence claim because they don’t have physical injury. (2) Nuisance claim: must be able to show different and peculiar harm that is not the same harm experienced by the general community (cannot recover for a public wrong).  
Punitive Damages – Chapter 15 (p. 731)

AF. GENERAL RULES
137. MUST PROVE THE UNDERLYING CLAIM, AT A MINIMUM
lt. MOST STATES REQUIRE ONLY THE AWARD OF NOMINAL DAMAGES

lu. A FEW COURTS REQUIRE THE AWARD OF COMPENSATORY DAMAGES

138. MUST HAVE:

lv. SERIOUS MISCONDUCT AND 
lw. BAD STATE OF MIND
cclxxxvii. MALICE

ex) CONDUCT INTENDED TO CAUSE INJURY

ey) DESIRE TO DO HARM = EVIL MIND

cclxxxviii. RECKLESS DISREGARD OF THE RIGHTS OF OTHERS (not a CA factor, but very common) 

ez) NOT QUITE MALICIOUS, normal gross neg. is not enough. 
fa) REQUIRES CONSCIOUS WRONGDOING

fb) CA Rule: REQUIRES CLEAR AND CONVINCING EVIDENCE of MALICE, FRAUD OR OPPRESSION
cclxxxix. INTENTIONAL
ccxc. OPPRESSION
fc) DESPICABLE CONDUCT THAT UNJUSTLY SUBJECTS ANOTHER TO HARM
fd) WITH CONSCIOUS DISREGARD FOR THE RIGHTS OF OTHERS
ccxci. FRAUD: if you win this underlying claim, you have a good chance of getting punitive damages. 
fe) INTENTIONAL MISREPRESENTATION, DECEIT OR CONCEALMENT 
ff) WITH THE INTENT TO DEPRIVE THE PERSON OR PROPERTY OR A LEGAL RIGHT.
139. MANY COURTS REQUIRE CLEAR AND CONVINCING EVIDENCE

140. SOME STATE AND FEDERAL STATUTES LIMIT THE AMOUNT OF PUNITIVE DAMAGES
141. PURPOSE IS TO PUNISH AND DETER

lx. FACTORS TO CONSIDER IN DETERMINING how much to punish:
ccxcii. THE NATURE AND REPREHENSIBILITY OF D’s CONDUCT
ccxciii. HOW SERIOUS THE HARM WAS TO PLAINTIFF
ccxciv. HOW LONG DID IT LAST?
ccxcv. HOW PROFITABLE WAS THIS COURSE OF ACTION? This one if fairly universal. 
ccxcvi. DEFENDANT’S NET WORTH.  Modern law usually imposes limits. 
ccxcvii. MANY COURTS REQUIRE SOME RELATION TO ACTUAL DAMAGES
142. CAUSES OF ACTION NOT SUPPORTING PUNITIVE DAMAGES
ly. CONTRACT CLAIMS
ccxcviii. TINY EXCEPTION WHEN PLAINTIFF CAN SHOW AN INDEPENDENT TORT
ccxcix. STRUM V. EXXON

lz. EQUITY
ma. FREE SPEECH
143. STANDARDS FOR RECOVERY
mb. MALICE
mc. RECKLESS DISREGARD OF RIGHTS OF OTHERS
md. GROSS NEGLIGENCE
me. INTENTIONALITY
mf. OPPRESSION
mg. FRAUD
AG. WHAT ARE THE LIMITS OF DUE PROCESS CONSIDERATIONS?
144. Excessive fine challenge [Gilbert 17]

145. Vicarious liability: split, but most jurisdictions only apply vicarious liability for punitive damages to misconduct by employees at a managerial level or where the employer specifically directed or ratified the employee’s act. [Gilbert 18]
146. CONSTITUTIONAL LIMITATIONS
mh. STATE FARM/BMW SUBSTANTIVE DUE PROCESS LIMITATIONS.
ccc. Court discusses limitations on damages.  Doesn’t set a bright line rule, but cannot exceed 3 to 1.

mi. THREE GUIDEPOSTS
ccci. DEGREE OF REPREHENSIBILITY OF THE DEFENDANT’S CONDUCT
fg) USSC SAYS THAT THIS IS THE MOST IMPORTANT GUIDEPOST
fh) WHETHER THE HARM WAS PHYSICAL OR ECONOMIC
fi) THE TYPE OF CONDUCT SHOWING RECKLESS DISREGARD
fj) WAS IT REPEAT CONDUCT?
fk) WHAT WAS THE BAD STATE OF MIND?
fl) MUST HAVE SOME, IF NOT ALL OF THESE FACTORS
fm) THERE MUST BE A REASON TO AWARD BEYOND COMPENSATORY DAMAGES
fn) MUST BE A RELATIONSHIP BETWEEN THE PLAINTIFF’S HARM AND THE AWARD OF PUNITIVE DAMAGES
cccii. RATIO BETWEEN THE HARM AND THE PUNITIVE DAMAGES AWARD
fo) IN BMW, THE COURT SAID THAT 4X THE COMPENSATORY DAMAGES WAS ‘CLOSE TO THE LINE’
fp) THE COURT THINGS THAT TREBLE DAMAGES SHOULD BE SUFFICIENT IN MOST CASES (3X)
fq) DEFINITELY CANNOT BE MORE THAN A SINGLE DIGIT X
fr) THE AMOUNT OF COMPENSATORY DAMAGES, IF SUBSTANTIAL, MAY BE A LIMIT ON THE AMOUNT OF PUNITIVE DAMAGES
fs) UNLESS PARTICULARLY EGREGIOUS ACT HAS RESULTED ONLY IN A SMALL DEGREE OF HARM (SMALL COMPENSATORY DAMAGES AWARD).
ccciii. DISPARITY BETWEEN THE PUNITIVE DAMAGES AWARD AND CIVIL PENALTIES FOR THE CONDUCT
147. HASLIP
148. HONDA MOTOR CO. V. OBERG
149. PRESENTING EVIDENCE:  HERMAN V. SUNSHINE CHEM. SPECIALTIES
AH. SHOULD PUNITIVE DAMAGES BE AWARDED MORE THAN ONCE FOR THE SAME WRONG?

150. No, D cannot be sued more than once for the same thing by the same D, but maybe by other Ds.

151. ARGUMENTS IN FAVOR

152. ARGUMENTS AGAINST

153. CASE:  W.R. GRACE & CO. V. WATERS
AI. CASES

154. HODGES V. S.C. TOOF & CO

155. PROBLEM:  THE DRUNK DRIVER

156. WAUCHOP V. DOMINO’S PIZZA

157. WANGEN V. FORD MOTOR CO.

Restitution (Unjust Enrichment) – Chapter 16 (p. 780)

AJ. PURPOSE OF RESTITUTIONARY REMEDIES
158. PURPOSE IS PREVENT THE DEFENDANT’S UNJUST ENRICHMENT
159. REQUIRES DEFENDANT TO DISGORGE HIS/HER BENEFIT
160. Elements to Unjust Enrichment:

mj. Benefit conferred

mk. D accepted and enjoyed benefit.  There is a presumption of acceptance and enjoyment. 

ml. Unjust to allow D to Keep

mm. Measure = value of benefit conferred.
AK. LEGAL AND EQUITABLE
161. LEGAL
mn. QUASI-CONTRACT
mo. REPLEVIN, Ejectment, or a mandatory injunction to restore property
162. EQUITABLE (won’t be tested on these)
mp. CONSTRUCTIVE TRUST
mq. EQUITABLE LIEN
mr. SUBROGATION
ms. ACCOUNTING
AL. QUASI CONTRACT
163. DISTINGUISH CONTRACTS
mt. EXPRESS CONTRACT: if breached by D after partial performance, P has option of either enforcing K or seeking restitution of benefit conferred on D. [Gilbert 75]
mu. IMPLIED IN FACT CONTACT [Gilberts 74]
ccciv. Means of recovery: count in assumpsit for quantum meruit (services) or quantum valebant (goods)
164. QUASI-CONTRACT ARE LEGAL FICTIONS (Not Ks at all)
mv. Procedural advantages such as longer S.O.L. and right to counterclaim, attach, or assign the claim.

mw. Disadvantage because no joint liability.  Only D who benefited is liable.
165. CASES:
mx. PYEATTE V. PYEATTE: Oral K between spouses to take turns supporting each other and going to school.  Not enforceable, but it is unfair for the husband to get out of the deal because there is no K.  Court notes wife’s “extraordinary efforts.”  Husband received a benefit and it is unfair for him to retain it.  Discussion of whether husband should be required to make period payments, not just lump sum.  Yes, because she paid over time, so can recover over time.
my. MONARCH ACCOUNTING SUPPLIES V. PREZIOSO: Tenant rents out a sign on the top of the building in violation of the lease.  OTHER REMEDY THE PLAINTIFF COULD HAVE BROUGHT? Tort cause of action for trespassing.  MEASURE OF DAMAGES? Landlord is able to take away whatever D has already received (he gets all of the rent).  Future rent: court says L can’t take away what he doesn’t have.
mz. Look at case where the guy made the microfilm of the trade journals for the library.  Problem of measure is discussed – how do you measure the value conferred upon the library?  Generally, K price is the limit of recovery, although there are cases that go the other way.

na. CROSS V. BERG LUMBER: Guy takes grader, keeps it, hides it, lies about it.  Under conversion, P’s measure of damages would be the FMV at the time of conversion.  This a lot less than what he can get under equity.  Instead, sues for replevin (return of the grader), an equitable remedy + incidental damages. D argues that it is not fair for P to get all of the incidental damages, primarily rental value for 30 months that D had the grader.  Overall, good case to see why you would pick one remedy over another. 

166. BENEFITS ACQUIRED BY AGREEMENT OR MISTAKE
nb. ALDER V. DRUDIS: Alder is asking for rescission.  Alder has received some consideration, so part of rescission requires putting the parties back to the status quo, which means he has to return the consideration he received.  
nc. Ex. Health insurance companies rescinding insurance policies where applicants didn’t fill out applications correctly.  Must give premiums back.

nd. KELNER V. 610 LINCOLN ROAD, INC.: Concerns payment of an attorney employed on a contingency fee K. Factual question as to whether 40% of K or 40% of amount recovered. Lesson to avoid malpractice: must keep good track of what you have actually done because he could have argued the case better if he had tracked all of his time.
AM. WAIVER OF TORT AND SUIT IN Quasi-K
167. ASSUMPSIT: D HAS MONEY OR PROPERTY RIGHTFULLY BELONGING TO P.

ne. LEGAL RESTITUTIONARY REMEDY
nf. APPLIES TO LIMITED NUMBER OF TORTS -- USUALLY ONLY CONVERSION

168. ALLOWS PLAINTIFF TO WAIVE THE TORT (CONVERSION) AND ALLOW HIM/HER TO SUE IN ASSUMPSIT (QUASI-CONTRACT)

169. ALLOWS PLAINTIFF TO GAIN PROCEDURAL ADVANTAGES

ng. STATUTE OF LIMITATIONS

nh. INCREASED VALUE UPON RESALE

170. cases

ni. RUSSELL TAYLOR’S FIRE PREVENTION SERVICE V. COCA COLA

nj. FELDER V. REETH

nk. STOLEN MODEL ENGINE

171. COMMON COUNTS

nl. MONEY HAD AND RECEIVED - DEBT COUNT (D takes something that belongs to P and makes money off of it and P wants to receive the benefit of D’s good management.) 

cccv. D HAS MONEY THAT BELONGS TO THE P.  

cccvi. USED WHEN D CONVERTED P’S PROPERTY AND SOLD IT ABOVE FMV.

cccvii. GIVES P THE BENEFIT OF THE INCREASED VALUE OF THE PROPERTY

nm. GOODS SOLD AND DELIVERED– DEBT COUNT (opposite of above.  D has taken something from P and wasted it.)
cccviii. THIS COUNT MAKES A FICTIONAL CONTRACT BETWEEN P AND D AND REQUIRES PAYMENT OF THE FMV OF THE ITEM TAKEN

cccix. MEASURE IS THE FMV OF THE ITEM OR FUND

nn. USE AND OCCUPATION OF LAND DEBT COUNT (unusual.  Like a trespasser that takes something off of the land, such as logging or minerals.  P wants to disgorge D’s benefit. 

cccx. D OCCUPIES P’S LAND AND RECEIVED A BENEFIT

cccxi. THE MEASURE IS THE BENEFIT CONFERRED

no. QUANTUM MERUIT VALUE COUNT (classic unjust enrichment) 

cccxii. P HAS PERFORMED SERVICES FOR D

cccxiii. UNJUST TO ALLOW D TO KEEP THE BENEFIT

cccxiv. MEASURE IS THE VALUE OF THE BENEFIT
AN. EQUITABLE REMEDIES

172. CONSTRUCTIVE TRUST
np. GROUNDS: EQUITABLE REMEDY FOR UNJUST ENRICHMENT
nq. EFFECT:  ALLOWS THE PLAINTIFF TO RECOVER THE ASSET IN SPECIE -- NOT MERELY A MONEY JUDGMENT.
nr. REQUIREMENTS
cccxv. PLAINTIFF MUST HAVE AN INADEQUATE REMEDY AT LAW.
cccxvi. DEFENDANT MUST HAVE A LEGALLY RECOGNIZED RIGHT IN THE ASSET.
cccxvii. PLAINTIFF MUST TRACE HIS/HER MONEY OR PROPERTY TO SOME ASSET.
cccxviii. IT WOULD BE UNJUST TO ALLOW DEFENDANT TO RETAIN THE ASSET
ns. BENEFITS
cccxix. ALLOWS PLAINTIFF TO RECOVER INCREASED VALUE OF THE ASSET
cccxx. PLAINTIFF CAN RECOVER PREJUDGMENT INTEREST
cccxxi. THE CONSTRUCTIVE TRUST GIVES THE PLAINTIFF PRIORITY OVER OTHER CREDITORS OF THE DEFENDANT
nt. CASE:  COUNTY OF COOK V. BARRETT
173. EQUITABLE LIEN
nu. GENERALLY:  A CHARGE AGAINST PROPERTY THAT GIVES SECURITY FOR A DEBT
nv. CONSTRUCTIVE TRUST V. EQUITABLE LIEN
cccxxii. CONSTRUCTIVE TRUST GIVES LEGAL TITLE TO THE ASSET
cccxxiii. EQUITABLE LIEN GIVES A SECURITY INTEREST IN THE ASSET: LIEN HOLDER CAN REQUIRE SALE OF THE PROPERTY
cccxxiv. BENEFITS:
ft) GIVES PREFERENCES OVER OTHER CREDITORS.
fu) CAN BE USED WHEN THE DEFENDANT DEPLETES THE ASSET.
nw. REQUIREMENTS
cccxxv. PLAINTIFF’S LEGAL REMEDY IS INADEQUATE
cccxxvi. DEFENDANT IS UNJUSTLY ENRICHED
cccxxvii. PLAINTIFF CAN TRACE HIS/HER PROPERTY TO A SPECIFIC ASSET
cccxxviii. IT WOULD BE INEQUITABLE FOR DEFENDANT TO RETAIN THE BENEFIT
nx. WHEN WOULD EQUITABLE LIEN BE USED?
cccxxix. IF CONSTRUCTIVE TRUST WOULD NOT WORK BECAUSE DEFENDANT’S INTEREST IN THE ASSET IS NOT SEVERABLE
cccxxx. IF THE VALUE OF THE PLAINTIFF’S PROPERTY HAS DECREASED IN VALUE AFTER DEFENDANT’S WRONGDOING.
cccxxxi. PLAINTIFF WANTS THE MONEY RATHER THAN THE ASSET
ny. CASES   
cccxxxii. MIDDLEBROOKS V. LONAS
cccxxxiii. ROBINSON V. ROBINSON
cccxxxiv. THE SHARED HOUSE
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