I. Acquisition By Capture
a. Pierson v. Post
i. Definition of “occupancy” in regards to possession of a wild animal
1. “One who manifests an unequivocal intention of appropriating the animal to his individual use, has deprived him of his natural liberty, and brought him within his certain control.” ( majority rule statement
2. Pursuer is within reach, or has a reasonable prospect of taking what he has thus discovered with an intention of converting to his own use ( dissent rule statement
ii. Ratione soli – common-law right to take wild animals found on one’s own land 
b. Keeble v. Hickeringill 
i. Malicious intent to interfere with another’s use of wild animals
II. Acquisition By Creation
a. Assertion that if you create something, then that something is most certainly yours to exploit ( foundation of proprietary rights is expenditure of labor and money, which represents past effort
b. International News Service v. Associated Press 
i. Question of creation with regards to competing businesses ( neither newspaper “created” the news; therefore, how can there be any exclusive right to it?
1. It’s not about the right to the news, but to the reporting of the news ( substance vs. form
2. The stories are the product of each party’s work
ii. What about “competition” in the market?  
1. “When rights or privileges of the one are liable to conflict with those of the other, each party is under a duty so to conduct its own business as not unnecessarily or unfairly to injure that of the other.”
2. Relativity of property rights ( it doesn’t matter if their property rights aren’t exclusive relative to the public, it’s only relative between the parties before the court 
a. See reasoning on p. 54, beginning, “The right of the purchaser of a single newspaper . . .”
c. Cheney Bros. v. Doris Silk Corp. 
i. Plaintiff wants protection from imitation, despite inability to copyright designs
1. Court rules that to give such protection would amount to basically creating a monopoly ( consumers would suffer from lack of options
ii. How does this case differentiate from INS v. AP?
1. Court doesn’t believe that the rule generated in that case was meant to extend beyond those particular facts 
d. See also Smith v. Chanel, Inc., p. 56
i. Public policy in regards to property rights of creation
1. “Imitation is the life blood of competition.”
2. Want to encourage stimulation of the economy ( producers keep producing and consumers keep buying
a. “By taking his ‘free ride,’ the copyist . . . serves an important public interest by offering comparable goods at lower prices.”
b. How, then, to encourage original producers to stay in the market and not get discouraged by lack of protection and being undercut by imitators? 
e. Jacque and Shack ( right to include/exclude
i. Important things to take from comparing these cases
1. Excluding trespassers from using the land without permission vs. excluding trespassers from talking to those on the land
a. Weighing different public policies in Shack ( discouraging trespass vs. protecting the rights of migrant workers on the land 
i. “Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.”
b. From Shack: “A man’s right in his real property of course is not absolute . . . [O]ne should so use his property as not to injure the rights of others.”
III. Acquisition By Find
a. Armory v. Delamirie 
i. Finder’s rule: though the finder does not gain absolute property or ownership, he does get property rights against all except the true owner
ii. Prior possessor generally prevails over subsequent possessor ( “first in time, first in right” principle
iii. Terminology
1. Trover – common-law action for money damages resulting from the defendant’s conversion to his own use of a chattel owned or possessed by the plaintiff
2. Replevin – action to obtain return of the goods, rather than damages
b. Hannah v. Peel 
i. Finder vs. freeholder claim ( does finder have property rights to an item found on someone else’s land?
1. No evidence that landowner had any knowledge of the item before it was found
ii. Looks at three different cases 
1. Bridges v. Hawkesworth ( lost money found on the floor of a shop
a. Lost property, as opposed to being “deposited there intentionally”
b. Court holds that there are no circumstances to take the situation out of the general area of law ( therefore, finder’s rule in Armory should apply 
c. What about public vs. private area of the land? 
i. Becomes a tricky determination to decide what is public vs. what is private ( more of a spectrum
2. South Staffordshire Water Co. v. Sharman  
a. Agency theory ( when the finder is acting as an agent/servant of a principal (landowner), things done/found by the agent become a benefit to the principle
i. Lord Russell’s principle: “Where a person has possession of house or land, with a manifest intention to exercise control over it and the things which may be upon or in it, then, if something is found on that land, whether by an employee of the owner or by a stranger, the presumption is that the possession of that thing is in the owner of the locus in quo.”
ii. Extension of the idea that “the possession of land carries with it in general, by our law, possession of everything which is attached to or under that land, and, in the absence of a better title elsewhere, the right to possess it also . . .”
1. Also doesn’t matter if the possessor is aware of the thing’s existence or not 
3. Elwes v. Brigg Gas Co. 
a. Item was attached to/under the land ( expectation that land is your land whether you know it or not
i. Landowner’s expectations
iii. However, doesn’t really appear to apply any of them
1. “A review of these judgments shows that the authorities are in an unsatisfactory state . . .”
2. Though he agrees with idea that a man possesses everything that is attached to/under his land, does not believe that a man necessarily possesses things lying unattached to the surface of the land
a. Defendant landowner was never in actual possession of the brooch in this case
c. McAvoy v. Medina 
i. Lost pocket-book accidentally placed on a table of a barbershop
1. Brings up issue of lost vs. misplaced ( who would have property rights?
a. Right of finder to take property vs. duty of defendant to hold for safekeeping
b. Look at public policy ( paramount policy is to return property to owner
i. In a case of misplaced vs. lost, owner of the land would be in the best position to give notice of finding of lost property
ii. Not “lost” in the common sense, but rather misplaced and forgotten ( voluntary temporary relinquishment of possession vs. involuntary relinquishment of possession
IV. Adverse Possession 
a. Two different policies to consider
i. Earnings/reward policy ( want to put the property to efficient use
1. Spotlight is on the adverse possessor
ii. Punishment/SOL policy ( punishing neglectful owner
1. Spotlight is on the owner
b. Requirements
i. Actual entry giving rise to possession that is
1. Under both policies, it is important to know when the SOL begins
a. SOL for adverse possession begins once all elements have been satisfied
b. Wrongful ejectment SOL begins with actual entry
ii. Adverse/hostile
1. Not subservient
2. Without the true owner’s consent
iii. Under a claim of right/title
1. Not to be confused with requirement of “adverse”
2. SOL approach holds state of mind to be irrelevant regarding whether adverse possessor believed it was his property or not
a. Focus is on the actions of the adverse possessor and the perspective of the true owner ( true owner would have cause of action regardless of adverse possessor’s state of mind
3. Earnings/reward approach ( focuses on state of mind 
a. Minority approach
b. Adverse possessor has to earn his right of title
c. Good faith belief that the land is yours
d. Bad faith ( aggressive trespasser
i. Minority of the minority approach
iv. Exclusive
1. Regulate access to the land as a true owner would
v. Open and notorious
1. So that true owner knows or should know that someone is on their land
a. Without reason to know, no need to assert property right
b. Want to give true owners a chance to assert their rights before they lose property
c. Sufficient possession so as to give true owner knowledge of constructive adverse possession
vi. And continuous through the statutory period
1. Standard of reasonable true owner of that type of property
c. Color of title ( adverse possession based on mistake of written instrument
V. Concurrent Estates
a. Three types
i. Tenancy in common ( separate but undivided interests in the property
1. Key characteristics
a. Descendible 
b. No survivorship rights
c. Each tenant owns an undivided share of the whole
2. Modern trend presumes that this is the default concurrent estate
3. Creation ( may be created by deed or will
4. Termination
a. Partition
b. Mutual consent
c. Unilateral termination is possible
ii. Joint tenancy
1. Key characteristics
a. Joint tenants regarded as a single owner ( each owns the undivided whole of the property
b. When one joint tenant dies, his interest is extinguished
i. Therefore, not devisable by will
ii. Right of survivorship (?)
c. Probate can be avoided
i. Probate ( judicial supervision of administration of decedent’s property that passes to others at decedent’s death
2. At common law, this was the default concurrent estate
a. Modern trend, in order to create a joint tenancy, must be expressly declared
i. “Courts have sometimes thought conveyance to A and B ‘jointly’ merely indicates an intent to create some type of concurrent estate, but not necessarily a joint tenancy.”
ii. Some states have done away with joint tenancy altogether
3. Creation ( four unities must be present, p. 276
a. Time ( interest of each joint tenant must be acquired at the same time
b. Title ( each must acquire title by same instrument/joint adverse possession
c. Interest ( must have identical interests
i. Largely ignored by courts in a number of situations
d. Possession ( right to possession
i. After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant
ii. This unity is also “essential” to tenancy in common
4. Termination
a. May be unilaterally terminated
i. Common law “strawman” requirement, p. 280 (Riddle v. Harmon)
1. At common law, one could not create a joint tenancy in himself and another by a direct conveyance ( had to transfer it to a “strawman” 3rd-party, then transfer it back
2. Court held in Riddle that it was pointless to do so, more or less
ii. Harms v. Sprague ( a mortgage does not sever a joint tenancy
b. Furthermore, if any of the unities does not exist, would revert to tenancy in common
c. Partition ( judge may either physically partition the land or order the land sold and divide the proceeds among tenants
iii. Tenancy by the entirety
1. Key characteristics
a. Spouses act as one entity
b. Not devisable by will
2. Still may be the default estate granted to husband and wife
3. Creation 
a. Can only be created by husband and wife
b. Also must have the four unities plus marriage 
i. Some jurisdictions accept engagement, as well
4. Termination
a. Cannot be unilaterally terminated ( must be terminated by both husband and wife (because act as one entity)
b. Can be terminated only through divorce
b. Partition
i. Available to any joint tenant or tenant in common
ii. Delfino, p. 292
1. Two kinds of partition – in-kind (physical) partition or partition by sale
2. Book states physical partition preferred as long as
a. Practical and 
b. Better promotes interests of owners ( doesn’t unfairly prejudice any cotenant
c. Common law presumes it’s better to keep your land
d. BUT greater chance of prejudice when it’s in-kind
i. Also, land more favorable in larger parcels 
ii. Once you start dividing, start harming co-tenants
3. Modern trend favors partition by sale?
a. Easier/more practical
c. Burdens and benefits of co-ownership
i. Spiller v. Mackereth, p. 300
1. General rule: “in absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property.”
a. Minority view: impose liability if cotenant is in sole possession
i. Rent would be based on fair market value
2. What constitutes ouster? ( common law vs. modern trend
a. Common law ( goal of preventing another cotenant from entering and occupying the land
i. Suing cotenant has to actually try and enter ( therefore, letter in Spiller would not constitute sufficient ouster
b. Modern trend
i. Demand to vacate, either orally or in writing, is enough to trigger ouster ( adequate expression of intent
ii. Reasoning is why force physical confrontation in order to trigger ouster
1. Want to discourage “self-help”
2. Letter should serve same purpose
ii. Swartzbaugh, p. 303
1. Can a joint tenant lease his interest?  If so, does it sever the tenancy?
a. Common law: yes 
b. Modern trend: no
d. Accounting
i. Equitable proceeding
ii. Rents and profits
1. In all states, a cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for amounts received.
a. Only net profits
b. However, absent ouster, accounting usually based only on actual receipts, not fair market value.
iii. Taxes, mortgage payments, and other carrying charges
1. Cotenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges generally has right to contribution from other cotenants, at least up to amount of the value of their share in the property
a. Cotenant who overpays is entitled to a credit
b. Cotenant is liable only for his own share, unless in exclusive possession of the property
i. Not uniformly applied
iv. Repairs and improvements
1. Necessary repairs ( in most jurisdictions, cotenant making or paying them has no affirmative right to contribution from other cotenants in absence of an agreement
a. Cotenant, however, receives credit for reasonable repairs in partition or accounting action (subject to same qualifications as applied to taxes and mortgage payments)
2. Improvements ( no right to contribution from other cotenants
a. No credit for the cost of improvements is given in accounting/partition action
b. General rule: interests of the improver are to be protected if this can be accomplished without detriment to the interests of the other cotenants
i. If property is physically divided, improved portion is awarded to improving cotenant if such a distribution would not diminish interests of the other cotenants
ii. Alternative remedy
1. Divide the property but order payment (owelty) from noncontributing cotenants to improver in amount equal to former’s share of enhanced value
c. Principles only apply to value of improvements, not their costs
i. Improver bears full “downside” risk, but also gets the full “upside,” if there is one
VI. Leasehold Estates

a. Essence of a lease ( transfer of possession
b. Three types
i. Term of years ( similar to finite estate
1. Key characteristics
a. Single fixed period of time
b. End date must be calculable on the first date of the term
i. Some American states have statutes limiting duration
2. Creation
a. May have to be in writing in order to comply with Statute of Frauds
b. Probably cannot be created by implication, because would have to know end date
3. Termination
a. May be terminable earlier upon the happening of some event or condition
b. No notice of termination is necessary
i. Theoretically, would know when the term ends
ii. Periodic tenancy
1. Key characteristics
a. Fixed duration that continues for succeeding periods until either landlord or tenant gives notice of termination
b. Without notice, period automatically renews
c. Can be determinable
2. Creation
a. Can be created by writing
b. Can also be created by implication
i. One party takes possession subservient to another and pays rent on regular basis ( that would determine what the period is
ii. Conduct of parties may indicate type of tenancy
iii. As long as base term is less than a year, does not have to be in writing
1. Each term is its own contract
3. Termination ( common law vs. modern trend
a. Common law ( half a year’s notice required to terminate year-to-year tenancy; for less than a year, notice must be given equal to the length of the period, but not to exceed six months
i. Must terminate on the final day of the period, not in the middle of the tenancy
b. Modern trend ( statutes have shortened the length of notice required to terminate periodic tenancies
i. Permitted a month-to-month tenancy to be terminated at any time following 30 days’ notice
ii. Wendel’s rule: 30 days’ notice, still to end on last day of term
1. UNLESS month-to-month ( then can end before last day of the term
iii. Tenancy at will
1. Key characteristics
a. No fixed period ( at the will of the party
2. Creation
a. Can probably created implicitly
b. Of no fixed period, so Statute of Frauds does not apply
3. Termination
a. Can be unilaterally terminated
i. Only lasts as long as both tenants want it to last
b. Notice required?
i. Common law ( no
ii. Modern trend ( 30 days required (or 60-90 days, depending on jurisdiction)
iii. If payments made and received, bootstraps into periodic tenancy 
c. Effect of death on tenancy 
i. Really only affects term of years/periodic tenancy
1. UNLESS concurrent 
a. If joint tenancy and landlord dies, lease extinguishes upon death as general rule
b. Modern trend: joint tenant takes right subject to tenant’s lease
ii. Garner v. Gerrish, p. 365
1. Discretion re: termination of lease belongs to tenant ( this is okay
2. However, the opposite situation (in which discretion belongs to the landlord) is NOT okay
a. Unconscionable
b. Upon death of landlord, becomes tenancy at will and can be unilaterally terminated
c. Common law vs. modern trend
i. Common law ( tenancy at will until payments made, then bootstraps into periodic tenancy
ii. Modern trend ( look at intent of parties (more contract-based) 
1. Life estate determinable ( determined by the landlord, rather than tenant
2. Leads to unconscionability
d. Holdovers – Crechale, p. 369
i. The minute tenant stays longer than lease allows, becomes a holdover (tenant at sufferance)
1. Landlord has two legal choices
a. Evict as trespasser
b. Hold as tenant
i. View holdover as offer to landlord to enter into a new lease
ii. If accepted, turns into new tenancy ( what kind?
1. Courts split
a. Generally periodic
b. Some courts apply term of years
2. New term cannot be longer than a year if original lease was for more than a year
3. As rent is computed, not as rent is paid
a. Example of “x amount annually, to be paid in monthly installments of y.”
ii. Distinction between voluntary and involuntary holdovers
1. At common law, no difference (?)
2. Modern trend ( yes
a. So long as there is reasonable explanation for holdover, will grant some leniency
e. Selection of tenants ( certain statutes constrain landlord’s discretion
i. At common law, landlords allowed to discriminate freely against anyone for any reason
ii. Modern trend ( much discrimination is illegal
1. Fair Housing Act of 1968, pp. 376-78
a. Does not apply to: 
i. Single family house sold/rented by an owner, so long as private individual owner does not own more than three such homes at any one time
1. Subject to more qualifications, p. 377
ii. Rooms or units in dwellings containing living quarters occupied or intended to be occupied by no more than four families living independently of each other, if owner actually maintains and occupies one of such living quarters as his residence
b. Exemptions do not apply to advertising
c. Key prohibitions, pp. 377-78
d. Broader than Civil Rights Act, but also expresses some exemptions
e. Discriminatory motive need not be proven under this Act to make a prima facie case; discriminatory effects are enough.
2. Civil Rights Act of 1866, p. 379
a. “All citizens of the United States shall have the same right, in ever State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.”
i. Applies to all racial discrimination ( bars it all
ii. Narrower than Fair Housing Act in the sense that applies to only racial discrimination, does not deal with discrimination in provision of services and facilities, and does not prohibit discriminatory advertising
iii. However, does not contain the exemptions of Fair Housing Act 
3. State statutes
a. Though cannot narrow rights and remedies available under federal law, may have a broader reach
i. Covering, for example, discrimination based on age, sexual orientation, and marital status
f. Duties
i. Landlord
1. Delivery of possession
a. Hannah v. Dusch, p. 384
i. Lease conveys, at minimum, legal right to possession 
ii. Whose duty is it to put lessee in physical possession? ( English vs. American rule
1. English rule ( “in absence of stipulations to the contrary, there is in every lease an implied covenant on the part of the landlord that the premises shall be open to entry by the tenant at the time fixed by the lease for the beginning of his term . . .” 
a. Landlord’s duty to put tenant in legal possession
b. However, does not extend past first day of term ( beyond that, tenant’s action lies against trespasser, not landlord
2. American rule ( recognizes lessee’s legal right to possession, but implies no such duty upon the lessor as wrongdoers
a. Tenant’s action lies against the stranger
iii. Remember that parties can always expressly contract for landlord’s duty to put lessee in physical possession of the land
b. Courts remain split between English and American rules
c. Has been said, “[The] American rule seems to be founded on the argument that the tenant has sufficient legal and equitable remedies available to protect himself against the third party wrongfully in possession and a greater incentive to use them than the landlord would have.”
2. Covenant of quiet enjoyment ( implied in every lease (modern trend)
a. Right of lessee to quiet enjoyment of land without being disturbed by someone with superior property rights
b. Cannot be contractually waived under modern trend
c. Landlord’s breach terminates lease and tenant’s duty to pay rent
d. Only protects against acts/omissions of landlord or someone with superior right
e. What tenant has to show
i. Landlord is responsible 
ii. Has to show he was constructively evicted
1. Landlord’s duty
2. Landlord’s breach by act or omission
a. Has to be a “substantial” breach ( substantially unsuitable or seriously interfere with tenant’s enjoyment and leaves no choice but to vacate the premises (constructive eviction)
b. Also has to be permanent/regularly occurring (Reste Realty Corp. – flooded basement case)
3. Mitigation in event of a default – Sommer, p. 410 (tenant who abandoned possession)
a. In most cases, landlord would probably mitigate as a practical matter
i. Too great a risk of never finding defaulting tenant again
b. However, modern changes also affect landlord’s interest ( would probably want to lease vacant spaces they already have before giving up on defaulting tenant
c. Courts have held each parcel is “unique” ( therefore, landlord has duty to show vacated premises to prospective tenants
i. Prospective tenant may prefer vacated premises 
ii. Landlord also has duty of proving that they have undertaken reasonable efforts to mitigate
d. Scope of mitigation ( landlord has to engage in “reasonable” efforts to mitigate ( soft, fact-sensitive
4. Implied warranty of habitability (Hilder v. St. Peter, p. 431)
a. Modern trend ( exists in every lease and cannot be waived
i. Landlord has duty to maintain habitability throughout period
b. What tenant must show
i. Landlord had notice of previously unknown defect and failed, within a reasonable time, to repair it
ii. Defect, affecting habitability, existed during the time for which rent was withheld 
c. Not necessary for tenant to actually abandon the premises ( no need for constructive eviction
i. Tenant’s obligation to pay rent is contingent on landlord’s duty to provide and maintain habitable dwelling
d. Punitive damages may also be available to injured party
e. Substantial minority has yet to adopt this warranty
f. Commonly does not apply across the board to all residential leases
g. Majority declined to extend for purpose in commercial leases
ii. Tenant
1. Default
a. Berg v. Wiley, p. 403 (restaurant case) ( tenant in possession defaults
i. Common law vs. modern trend
1. Common law ( independent provisions
a. One party’s breach did not excuse other party from performing
b. Only recourse is to go to court and sue ( breach doesn’t automatically give right to re-entry (legal possession)
c. Would have had to put explicit clause giving right of re-entry if there is a breach
2. Modern trend constructs provisions as connected/dependent
a. One party’s substantial breach does affect other party’s performance ( does relieve landlord from giving right to legal possession
b. However, a good idea to put a right of re-entry clause in the lease
ii. Landlord’s right to re-entry
1. Has to show material breach on part of tenant, such as where tenant holds over after lease term or where tenant breaches lease containing re-entry clause
2. However, landlord has to use “appropriate” means to re-take possession
iii. Under common law, tenant who is evicted by his landlord may recover damages for wrongful eviction where the landlord either had no right to possession or where the means used to remove the tenant were forcible, or both.
1. Landlord could rightfully use “self-help” to retake property
iv. Modern law is anti-self-help ( though probably not yet majority
1. Discouraging an act “which tends to cause a breach of the peace.”
b. In jurisdictions where self-help is still an option, problem of what constitutes “reasonable or permissible force”
i. Courts have tended to be strict, so that self-help is a theoretical, but not practical, alternative
c. Berg’s reasoning would probably apply to both residential and commercial leases
d. Tenant may “surrender” premises
i. Can be done expressly or implicitly
ii. Landlord may accept expressly or implicitly
1. Can mitigation be viewed as acceptance?
a. Potentially, if landlord doesn’t mitigate, loses cause of action against tenant
g. Subleases and assignments 
i. Ernest v. Conditt, p. 388
ii. Default rule ( leasehold interests are freely transferable (absent contractual provision)
iii. Subleases vs. assignments ( two ways of distinguishing
1. Formalistic (most commonly used)
a. Assignment ( lessee transfers his entire interest under the lease
i. Partial assignment possible ( lessee transfers all of his interest in some physical part of the premises
ii. Landlord would have right against this person
iii. No right to reversion on part of lessee
b. Sublease ( lessee transfers anything less than his entire interest
i. Lessee retains reversion
ii. Landlord has no right against assignee
2. Looking at intent of parties 
a. Actual words used are not conclusive, though may be persuasive
b. Suggests that people don’t generally understand the consequences of the words they use
iv. When can you sue?
1. Privity of contract (direct  party to the contract
2. Privity of estate ( legal right to possession on the last day of the term 
3. Does landlord’s consent to sublease/assignment destroy original privity of contract?
a. No 
b. Absent “novation,” approval of consent clause does not release original tenant from original privity of contract
v. Approval clauses 
1. Generally construed narrowly
a. Courts look on them with disfavor in light of notion that property interests are freely transferable
b. Policy of wanting to use the land efficiently
2. Kendall v. Ernest Pestana, Inc., p. 395
a. Duty for the landlord to be reasonable?
i. Common law ( no
ii. Modern trend says yes ( implied duty of good faith
b. This case was for commercial property ( what about residential?
i. More likely to get common law
ii. Reluctance to take modern trend into residential setting ( feel need to protect “mom-and-pop” landlords
VII. The Law of Servitudes
a. Easements
i. Defined as giving rights to a third-party to come on your property and use land in a way that would ordinarily constitute a trespass
1. Not possessory
2. License would be similar to easement, but a license is revocable
a. Also, license does not need to be in writing, whereas ideally an easement should be 
3. Profits is easement coupled with the right to take something off the land
ii. Creation
1. Written instrument complying with Statute of Frauds
2. Implication by necessity
a. What degree of necessity?
i. Think “landlocked” 
1. Common law ( if legally landlocked 
a. Can’t get to your land without trespass
2. Modern trend ( for all practical purposes, landlocked
ii. If legally landlocked, then what?
1. Common law ( not based on presumed intent of parties
a. Can’t contract out of implied easement by necessity because don’t want land to go unused
b. Therefore, give easement over parcel of land, severance of which caused your land to be landlocked
i. Have to show that the parcel of land over which you want the easement is the parcel that caused the landlock
ii. Can’t just ask for the most convenient easement (Othen, p. 689) – it’s about necessity
c. Burden of proof is on party requesting the easement
2. Modern trend 
3. Implication by prior use
4. Prescription (similar to adverse possession)
a. As applied to adverse use, rather than possession
5. License coupled with estoppel 
iii. Appurtenant vs. in gross
1. Appurtenant ( gives the right to whomever owns a parcel of land that the easement benefits (runs with the land)
a. Benefits the easement owner in the use of land belonging to that owner
b. Law construes ambiguous easements in favor of easement appurtenant
c. Usually transferable
i. But can also be made personal to easement owner only and not transferable to others
d. Default duration in fee simple 
i. But theoretically could be anything
2. In gross ( gives the right to some person without regard to ownership of land (runs with the person)
a. Benefits the easement owner personally rather than in connection with use of land
b. May be alienable or inalienable
c. Default duration typically a life estate
i. However, again, could theoretically be anything
iv. Dominant and servient estates
1. Easement attaches to and benefits the dominant estate
a. Only applies to easement appurtenant
b. Covenants
i. Covenants enforceable at law (“real covenants”)
ii. Covenants enforceable in equity (“equitable servitudes”) 
