First property rights

I. Acquisition by discovery and conquest

A. Johnson v. M’Intosh

1. Party who purchased land through gov’t prevailed over party who purchased land from Indians.  The gov’t acquired title to the land thru capture. Indians possessed land but did not have title to convey.

II. Acquisition by capture

III. Relativity of Title

A. Superior title relative to others

B. Inferior title

IV. First in time

A. Prior possession is the key to finders title

V. Labor-desert theory

VI. Utilitarianism

A. Court ought to make decisions that ensure the land is used in a way that promotes highest value to society rather than sticking to old precedents just for the sake of it.

VII. Occupancy/possession

A. Cultivation

B. Manufacture

C. Development

VIII. Ratione Soli

A. You own the things on your property until it leaves.

B. Oil and gas

1. Neighbors can NOT suck out gas and oil from underneath your land.

2. If it naturally migrates off your land you still own it

PERSONAL PROPERTY

Wild animals

I. Pierson v. Post

C. Mere pursuit does not entitle one to ownership.

1. Court did not follow the local custom.

D. Mortally wounding an animal, making escape impossible entitles one to ownership.

E. Escaped wild animal becomes unowned.

F. Animals that leave and regularly return are called revertendi and are possessed by the land owner.
G. Domestic animals that do not return are still owned because anyone happening upon it should know it’s owned.

IX. Ghen v. Rich

A. Local custom used by Court to justify the holding that the original killer of the whale owned the whale.

1. If not, entire industry would collapse.

2. When the plaintiff shot the whale, he had constructive possession of it.

X. Keeble v. Hickeringill

A. P had constructive possession of ducks on his pond before D fired a gun to scare them off.

1. D was actually liable for interfering with Ps trade even tho orig action brought as trespass.

Finders rights of personal property

II. 3 elements in the analysis of ownership:

B. What is the intent of the original owner (i.e., what type of property is it?)

1. The original owner retains title in all property except abandoned property.

2. Prior possession = superior right to title

C. The identity of the competing parties (i.e., who has superior title?)

D. Where was the property found?

III. Types/Categories of personal property

E. Lost property

1. Owner unintentionally and involuntarily parted with the property through neglect or inadvertence.  

2. Owner did not intentionally leave it where it was found. Owner does not intend to return to get it b/c he does not know where it is.

3. True owner retains title over the finder.

(1) Hannah v. Peel  - soldier found a brooch on a window sill in a house he was staying in that was owned by D.  He gave it to the cops who returned it to D as owner of the house. D sold it. P sued for value of the brooch.  Because the property was lost, soldiers finder’s title trumped the owners rights b/c D never actually lived in that house.  D was not exercising control or dominion over the house where the property was found and the soldier was there lawfully so his finders title is valid.
F. Mislaid property

1. Owner intentionally left it in the spot where it was intending to come back and get it, but never did.  Focus is on intent of the true owner.

2. True owner retains title over the finder.

(1) McAvoy v. Medina- someone left his pocketbook on the counter at a barber shop.  Customer picked it up and gave it to barber. Court ruled barber shop had finders title b/c customer never acquired a right to the property. Barber shop was the owner of locus in quo.
G. Abandoned property

1. Owner intentionally and voluntarily relinquished title and all right to the property.

2. True owner loses title.  When finder picks it up he actually gains real title, not just finders title. So he owns it against the whole world (even original owner). The original owner can not come back and demand title.

H. Treasure Trove

1. A hidden stash of gold, silver, jewelry that “carries with it the thought of antiquity.”  Whoever stashed it did it a long time ago.

I. Native American Artifacts

1. the tribe retains title over the claim of the finder

2. Native American Graves Repatriation Act

XI. Armory v. Delarmirie 

A. Prior possession or first in time= finders title, good against the whole world except the true owner.

1. Chimney sweep had the jewel before the store owner so it belonged to him. 

2. Store owner refused to return the jewel so the court made him reimburse the chimney sweep the highest possible value of the jewel—trover
3. If the court made the store owner return the actual jewel it would have been replevin.
XII. Types/Categories of finders

A. To suffice as a “finder”, one must have possession:

1. intent to control the property AND…

2. …an act of control

3. Finders have title against the whole world except the true owner.

B. Finders are also bailees

1. As a bailee, the finder owes a duty of care to the true owner.

2. Ex: O’s valuable watch falls on the ground.  F picks it up.  If anything happens to the watch while in F’s control, O could sue him for damages.  

3. Ex:  O leaves his wallet on the counter at a barber shop.  The barber shop finds it.  The barber shop could be liable if it does not exercise care for the wallet.

C. Bona fide purchasers

XIII. Types/Categories of locations where property is discovered

A. Residence

1. Belongs to property owner.

2. The difference in Hannah v. Peel was that Peel actually never entered/occupied the house.  Peel was not exercising control or dominion over the brooch.  VS. Medina where the barber shop owner was exercising control over the barber shop. 

a) The Court ruled he never possessed the item. The soldier was there lawfully, so it awarded title to the soldier.  Finders’ title CAN trump landowner’s claim. 

B. Public places/place of business

1. Property belongs to the store owner or occupant of the premises, not the finder.

2. Recall Medina v. McAvoy, the Court rationalized that the barber shop had a better chance of returning it to the true owner. In a sense, the true owner entrusted the wallet to the barber shop. 

C. On top of land

1. Belongs to the landowner

D. Underground

1. Property embedded in the soil on private land belongs to the property owner.

2. Person who finds it is often a trespasser.

gifts of personal property

IV. Inter Vivos

A. Characteristics

3. Irrevocable

4. Complete transfer of title with no strings attached.

a) If there are strings/conditions attached, it was not a gift because the title was actually not transferred.

(1) Traditionally, an engagement ring is not a gift.  If the receiver of the ring breaks it off, the giver can get it back.  If the giver breaks it off, he can not get it back

(2) Modern law, engagement gifts can be revoked regardless of who breaks it off..

b) If the gift is to take effect in the future it confers no rights on the donee.

5. Immediate- made by a living person to another living person. 

6. Not an enforceable promise in court

B. Requires intent of the giver AND…

7. The donor must intent to make an immediate transfer of ownership to the donee.

a) An intent to make a gift in the future does not qualify as a gift.

8. Donor’s intent can be inferred from the value of the item, the relationship of the parties, the actions of the donor, the circumstances, etc.

C. …delivery AND…

9. Manual or actual delivery

a) manual delivery provides the most unmistakable corroboration of Steve's donative intent

10. An act that divests the donor of dominion and control over the subject matter of the gift in a demonstrable way.

a) The UCC makes clear that transfer of a check does not operate as an assignment of money on deposit.  Until the check is paid, the donor retains control and dominion over the funds and the gift is incomplete;

11. Constructive delivery is permitted when actual delivery is impracticable. 

a) Ex:  Handing over a key to a car is constructive delivery of the car.

(1) Unless the car is in a locked warehouse

b) Ex:  Handing over the key to a safety deposit box is constructive delivery of it’s contents.

c) Ex:  Telling someone where a secret stash of coins are buried is constructive delivery of the coins.

(1) Newman v. Bost, the wife claimed she was given her husband’s life insurance policy because he gave her the key to the bureau that contained the policy.  The court ruled he did not.  Modern courts would have been more sympathetic.

12. symbolic delivery permitted in most Jx when actual delivery is not possible  

a) Ex:  an informal letter giving the donee future profits from a movie sufficed for delivery.

b) Ex:  a husband giving his wife a letter that he wanted to give her shares of stock sufficed for delivery.

(1) Ex:  Gruen v. Gruen, Wife wanted to keep valuable painting.  Son claimed it was his based on a letter his dad sent him years before, although Dad kept possession of the painting.  Court found the son owned the painting based on delivery to the son. It was unreasonable to send the painting to NY.

13. third person/agent delivery

a) If G gives something to F, his friend and asks F to give it to R, the recipient…the thing has not been delivered to R yet so it has not been delivered.

b) If G gives something to F, a friend of R to give it to R, the thing has been delivered. 

14. NOTE: the delivery requirement is slowly eroding as courts broadly interpret constructive and symbolic delivery.

D. …acceptance.

1. Courts presume acceptance

2. Unless the gift is detremential to the donee. In that case, the donne can reject or renounce the gift.

a) Ex:  Grandpa gives you the deed to a toxic waste dump.  You can say “no, thanks.”

XIV. Causa Mortis

A. Characteristics

1. A replacement for a will in the event of imminent peril where there is no time for a writing, a laywer, etc.

2. If the giver survives the peril, the gift automatically reverts back to the giver.

3. The object of the gift leaves the giver’s estate at the moment he gives it.  The giver’s will can not regift that same item to someone else.

B. Requires intent, delivery, acceptance AND the donor’s expectation/anticipation of imminent death.

1. Suicide “counts” as a situation where the donor is in imminent peril. 

2. Natural apprehension of death in the future does not suffice.

XV. A testamentary disposition is not a gift.  

A. It requires a witnessed signed writing.

adverse possession

Open

B. The possession meets this requirement if it is visible and of a character that would be sufficient to alert a reasonable true owner as to the existence and nature of the possessor's claim of title --- regardless of the true owner's actual knowledge.
C. If a neutral observer looking at the claimant's possession would conclude that the claimant was behaving in a fashion typical of the true owner, then a reasonable true owner could see that behavior and take appropriate steps to protect its interest.
D. The key question is whether the true owner “should” know, not whether the true owner actually knows.
Continuous

(1) Ex:  Using a beach house in the summer suffices for “continuous” because the house would be used that way by the true owner.

(2) Ex:  Visiting wild lands once a year to go hunting might suffice as “continuous” if that is how the true owner would use it.

E. For an event to qualify as an interruption, it must interfere with the adverse possessor’s dominion and control over the property in a physical or legal manner.

1. A mere protest, without the institution of legal action or a sufficient physical interference with X's dominion and control, is not enough to interrupt the running of the statutory period

2. a temporary absence without any intention to abandon the land will not destroy the continuity of the possessor's claim.

F. Tacking

1. Adverse possessor can “count” the years prior possessors possessed the land IF they are in privity of possession.

a) Some Jx require the adverse possessor and prior owner to be in privity to allow tacking (such as through a deed/sale).  

b) In order for privity of possession to exist, the first possessor must have voluntary transferred her right to possession to the 2nd possessor and assigned all of her rights to the succeeding possessor.

(1) Going to jail and leaving your stuff to someone else is not “voluntary.”

2. By tacking those years “onto” his years, the adverse possessor can pass the statute of limitations.

(1) Howard v. Kunto (p136) A deed was passed on from owner to owner for years; it actually was the wrong deed to the property everyone thought it belonged to.  “actual” owners with the real deed tried to take it back. 

Exclusive

3. Purpose of this requirement is to ensure that the adverse possessor has exercised the sort of dominion and control over the land that we would expect from a typical owner of land

4. Once the adverse possessor loses the land, the statue of limitations starts over again.

a) Could end because someone else takes it from him.

b) Could end because true owner takes it back (even briefly.)

5. The "exclusivity" requirement does not require that the adverse possessor must be the only person who occupies or enjoys the land.

a) If someone else is using the land, but with the adverse possessor’s “permission”, the exclusivity is not destroyed.

b) Exclusivity is only destroyed if that other person purports to own the land.

Adverse and actual

G. All courts agree land must be 1) possessed 2) without the owner’s permission.

1. About possession

a) Possession under color of title is almost always sufficient to meet the hostility requirement. 

b) Constructive possession of a portion of land can suffice for actual possession if the adverse possessor takes actual possession at some point and does so under color of title for the entire parcel.

(1) Ex: Taking 20% of the land on a lot should still give notice to the true owner of the entire lot that something has gone awry.

c) If all the adverse possessor does is acquire title and never actually exercises control/dominon over the property, then she had not met the possession requirement.

2. About the “hostility” requirement

a) Tenants in common have equal right to possession and enjoyment, so a co-tenant can not adversely possess against another co-tenant. (Just because A might possess the land doesn’t signal to B that he can’t possess the land, because he had a co-possesory right with A.)

b) Holdover tenants do not automatically become hostile possessors.  The landlord has the option to treat the holdover as a trespasser or renew the lease.

(1) If the landlord treats the holdover as a trespasser, THEN the possession becomes adverse.

c) Once a joint tenant has been “ousted”, the remaining tenant’s possession becomes adverse. 

H. Courts vary on the state of mind required to satisfy the “hostility” requirement.

1. Minority “Maine doctrine” requires the adverse possessor “knew” or “intended” to adversely possess the land. 

a) Also known as the “intent to claim” requirement.

2. Another minority view known as the “subjective good faith” doctrine requires the adverse possessor to have actually honestly believed that she had a right to the land. 

a) This view protects the legitimate reliance-based expectations of longstanding adverse possessors that their possession should continue without interruption into the future.

3. Majority “Connecticut doctrine” or objective view where the “hostility” requirement is met by the objective result of the adverse possessor’s conduct, regardless of what she was thinking at the time. 
(1) Ex: Mannillo v. Gorski, Neighbor erected a sidewalk 15inches over her property.  Owner wanted it taken down.  Neighbor claimed she adversely possessed it.  It would have cost her a lot to rebuild it.  Court ruled she could keep it there.

I. Statue of limitations 

1. Traditional rule:  starts running when adverse possessor takes possession.

a) The statute of limitations is generally tolled when the true owner is disabled, is a minor, or is imprisoned.

b) Most states require a disability to exist when the adverse possession begins in order to toll the SOL.

2. Discovery rule:  In cases of art, starts running when true owner discovers the identify of the possessor. 

a) Although, if the true owner stops exercising due diligence to find the owner, then the statute of limitations will continue running.

b) Burden shifts to P to show she exercised due diligence.

c) S/L runs the entire time the true owner does not possess it.  One person does NOT have to adversely possess it the entire time.  On the flip side, the more owners the property has had the harder it is for the true owner to find it so the less effort she must make to exercise due diligence.

(1) Ex:  O’Keefe v. Snyder  What was the outcome???
3. Demand and refusal rule:  (NY) The statute of limitations does not begin to run until the true owner demands the property back and the possessor refuses.

4. Disability rule:  If the true owner is a minor or is disabled, the statue of limitations stops running (tolled) until that condition is removed.

Notorious

J. Puts the owner on notice that possessor is using/claiming the land.

1. Erecting a building on land is usually sufficient to put the true owner on notice, regardless of whether or not the building is visible from the street.

a) Although, erecting a building on land might not be enough to demonstrate to the true owner of the underground property rights that the adverse possessor intends to possess those rights (assuming the underground rights have been severed from the above ground rights by conveyance)

K. Tells the court when the adverse possession begins so we know when the statute of limitations starts running

XVI. OCEAN requirements vary with the land

A. Adverse possessor must use the land the same way the true owner would.

XVII. A minority of states also require the adverse possessor to pay taxes on the property

XVIII. The adverse possessor acquires the same title that the true owner had.

A. If the true owner only carried a life estate, and X has a reversion…the adverse possessor only acquires a life estate.  When the life estate ends, X can get the land back. 

B. This is because X had no legal right to possession until the true owner died.  We can’t penalize X until he’s had a chance to possess it. 

XIX. Once the adverse possessor acquires title, the court treats the title as if it existed retroactively.

A. As a result, the true owner can not sue the adverse possessor for damages for all the years leading up to the moment the title passed.  In the Court’s eyes, the adverse possessor owned it from the day she began adversely possessing it (now that she has title.)

XX. Adverse possession is also a method of acquiring personal property

A. Traditional approach uses all the same OCEAN requirements and starts the clock when the adverse possessor obtains possession.

B. Some courts use the “discovery rule” where the statute of limitations does not begin to run until the true owner discovers, or should have discovered via due diligence, who owns the property.

(1) O’Keefe

C. Some courts use the “demand and refusal” approach, where the statute of limitations begins to run after the true owner makes a demand for the property and the advserse possessor refuses.

1. Adopted in New York

Possessory Actions

V. Alienable

D. Owner can sell or give away the land while he is alive.

VI. Devisable

E. Owner may transfer real property (via will) when the owner dies.

VII. Inheritable

F. Owner may designate his heirs (only) to take the property without a will.

Possessory Interests

VIII. Fee simple absolute

G. Also known as “ownership” to regular folk

1. In the 1600s, a conveyance needed the magic words, “To A and his heirs” to suffice as a fee simple.

a) In reality, the heirs still do not have a future interest because A can sell the land or give it away or something else before he dies.  His heirs have no right to it. 

2. In modern times, the court presumes the transfer is a fee simple by default.

3. The holder of the fee simple can do whatever he wants with the land.

XXI. Fee tail

A. Land stays with lineal descendents

1. Collateral heirs do not count.  Only issues.

a) Fee tail female

b) Fee tail male

c) Fee tail special

2. Holder of fee tail may not alienate the land.

B. No longer allowed in most states

a) Courts interpret a fee tail as a fee simple absolute.

C. 4 states sort of allow it

1. Massachusetts, Delaware, Rhode Island, 

a) Allows the holder of a fee tail to transfer it, convey it, and alienate it, etc. while he is alive.  It must be an inter vivos transfer to end the fee tail.  If it’s not done inter vivos, the land will go to the lineal heirs.

D. Heirs are unknown until O dies.

E. Someone holds the future interest of the land when the fee tail naturally runs out.  (Who is it?)

XXII. Defeasible fee 

A. Generally

1. Exists when someone holds current possession and someone else has future interest.  

a) As a result, they are difficult to sell, transfer, mortgage, etc.

2. Exists when ownership is subject to a provision that may end the estate prematurely if a particular future event occurs.

a) Even if the future event is certain to occur, it is still considered defeasible. 

B. Fee simple determinable

1. Characterized by words of time or duration

a) “so long as”

b) “while”

c) “during”

2. Holder of a fee simple determinable gets to use the land “as long as” he satisfies the conditions required by the grantor.  

3. The very moment the holder stops meeting the requirement imposed on him, the land automatically reverts to the original grantor (unless the grantor has specified the land should go to someone else.)

4. Ex:  O conveys Blackacre to A and his heirs for as long as they use it for a dairy farm.

5. If there is any ambiguity, the Court favors construing the words to indicate a fee simple to condition subsequent to avoid current possessor’s forfeiture.

C. Fee simple subject to condition subsequent

1. Characterized by words of event or condition.

a) “on condition that”

b) “but if”

c) “provided however”

2. Holder of a fee simple subject to a condition subsequent can use the land for a specified purpose. 

3. The moment the holder stops meeting the requirement the original grantor has the option of re-entering the land. 

4. If there is any ambiguity, the Court favors construing the words to indicate a fee simple to condition subsequent to avoid current possessor’s forfeiture.

D. Fee simple subject to executory interest

1. Only allowed after 1536.

2. The holder can use the land as long as conditions are met or until conditions are met…

3. …and the moment the conditions are ripe, the land automatically is given to “B”…

a) Note, if the land automatically is given to the original owner it would be a fee simple determinable.

4. …and B can act brash and rude and kick “A” off the land at that moment. 

XXIII. Life estate

A.  Grantee uses the land while he is alive and then someone else gets it.

1. Ex:  O conveys Blackacre to A for life.

2.  Holder may not alienate or devise the property unless he convinces the future interest holders to go along with him.

3.  Holder may grant it to someone else to use for his lifetime, but that grantee will also lose use of it when A dies.

4.  Holder may not create “waste” on the land. 

B. Per autre vie

1. Grantee uses the land for the duration of someone else’s life.

2. Ex:  O conveys Blackacre to A for the life of B. 

C. A future possessory interest always follows a life estate, it can be a reversion to the original grantor or it can be a remainder to a grantee.

XXIV. SAMPLES:

1. Ex:  O conveys Blackacre to A so long as A uses it for a dairy farm, then to B if B is 21 years old.

a) At the moment the conveyance is made:

(1) A has a fee simple determinable.

(2) B has a vested remainder

(3) O has the possibility of reverter.

b) A stops using it as a dairy farm.  B is 15 years old.

(1) A has nothing.

(2) O has a fee subject to an executory limitation. 

(3) B has executory interest.

2. O leaves property to Ana and her heirs. If she has no heirs then to Os grandchildren.

a) At the momen the conveyance is made:

(1) Ana has a life estate.

(2) Ana’s future children have a remainder in fee.

(3) Grandchildren have a contingent remainder in fee. (If Ana dies with issue, they are divested of their interest. We will know one way or the other what their rights are when Ana dies.)

Future Possessory Interests

(Keep asking yourself what will happen to Blackacre when the current owner dies.  Keep going until someone gets it in fee simple absolute.)

Rights ONLY the original grantor may have

(The grantor may bequeath these but he may not convey or alienate them.)

IX. Reversion

3. Follows a life estate. 

a) When life estate holder dies, the land automatically reverts to the original grantor.

4. Devisable, inheritable and alienable because it’s a sure thing…the person holding the life estate IS going to die someday.  If O is not alive when it reverts, it automatically goes to Os heirs.

5. Entitles the holder of the reversion to proceeds from eminent domain or sale, because he still holds an interest in the estate.

X. Possibility of Reverter

6. Follows a fee simple determinable.

a) When land holder stops using the land as required by the original grantor, the land automatically reverts to the original grantor.

b) However, if the land holder uses the land as required forever, the land never reverts to original grantor.

c) This is not a for sure thing, this right may never become possessory.

7. Under common law, this right could only pass from original grantor to someone else via a will.  The original grantor could not sell it or give it away while he was alive.

(1) EX:  Marenholz, (p208) The case where the school stopped using the land for school purposes.  The son of the original grantors tried to assign his right to possibility of reverter to the new landholders.  Court found he could not do it. Similarly, the deed could not convey the interest because it was not alienable. 

8. Under modern law, this right is freely transferable. 

XI. Right of re-entry

1. Follows a fee subject to a condition subsequent

a) The land holder must use the land as the original grantor requires. The moment he stops doing so, the original grantor has the option of invoking his right to re-entry. 

b) The land holder will keep using the land unless the person holding the right of re-entry does something.

c) Adverse possession begins when the person holding the right to re-entry fails to assert that right. 

2. Under common law, this right could only pass from original grantor to someone else via a will.  The original grantor could not sell it or give it away while he was alive.

3. Under modern law, this right is freely transferable. 

Rights other people may have

XII. Remainder

9. Follows a life estate or a fee tail

10. Remaindermen are patient, kind…waiting for the current estate to naturally expire.

11. does NOT cut short or divest existing estate

12. May be freely transferred by devise, descent or conveyance in most states.  

A. Vested remainder

a) The vested remainder will for become possessory upon the natural termination of a prior estate created by the same instrument (will/trust).

b) The only “condition” required for the estate to become possessory is the natural termination of the prior estate.  

c) At every moment during its continuance it becomes a possessory interest whenever and however the prior estate ends.

d) Imagine the vested remainder as an open door ready to allow its holder to access the present estate.

e) Can not be invalidated by Rule Against Perpetuities

f) Holder of vested remainder can recover compensatory damages from current holder for past waste and enjoin future waster.

g) Under common law

(1)  were subject to Shelly’s Case.

(2) Were freely transferable through devise, descent or inter vivos conveyance.

1. Vested remainder subject to open

h) We know WHO is getting the land and we know WHEN, but we don’t know how MUCH he is getting.

(1) Ex:  “O conveys Blackacre to B for life, then to the children of C and their heirs.”  At the time of conveyance  C has one child, D.  D has a vested remainder subject to open.  If C has more kids, D’s share will be diminished. 

i) A.k.a. a “class gift”

(1) The class closes when it becomes impossible for any new members to be added to the class. (above, when C dies.)

(2) OR under the “rule of convenience” when one of the class members is entitled to receive possession of his share and the prior estate has naturally ended.

2. Vested remainder subject to divestment

j) The holder will for sure get the estate unless some specific event happens.

k) If that specific event happens, the interest is divested.

(1) EX: “ O conveys Blackacre to B for life, then to C and her heirs, but if C ever smokes during Bs lifetime, then to D.”  C holds a vested remainder subject to divestment.  If C smokes during Bs lifetime, the interest is automatically divested.

3. Vested remainder executory limitation

B. (Non-vested) contingent remainder

1. The interest in the property is contingent when 

a) we don’t know yet WHO the interest belongs to…

(2) EX:  we have to wait for A to die to know who his heirs are.  Until A dies, his apparent heirs hold a contingent remainder in the property.

l) …OR we are waiting for a THING to happen; for a condition to be met that might never happen.

(1) EX:  O conveys Greenacre to K for life, then to L and his heirs if L reaches the age of 75.  Today, L is 10 years old.  L holds a contingent remainder.  If he never reaches age 75 he never acquires the property.

(a) If K is still alive and L turns 75, his interest becomes a vested remainder.

(2) Waiting for an estate to naturally terminate is not one of the events we are looking for.

13. An event must occur before the remainder is eligible to become possessory.  The event may or may not occur.

14. Imagine the contingent remainder as a door that is closed unless and until the condition precedent is met or the holder is identified.

B. Under common law

1. if the contingent remainder could not vest when it was supposed to, that interest was destroyed and land reverted to O.

2. Not allowed at all until the 16th century.

3. Not alienable.  

4. Is destructible. 

5. Could be invalidated by Rule of Perpetuities.

6. Holder of contingent remainder can NOT recover for past waste but can enjoin future waste.

7. If the interest is highly likely to become possessory, most modern courts will allow holder to profit from eminent domain proceeds.

C. Under modern law

1. we wait for the contingent remainder to vest.  The land goes to O in the interim (O would have a fee simple subject to executory interest) and B would have a springing executory interest.  As soon as the conditions were ripe he would take the land from O. 

2. Freely alienable.

3. Not destructible.

4. Might still be invalidated by Rule Against Perpetuities but much softer now.

5. Some states prohibit inter vivos transfer of contingent remainders.

6. Holder of contingent remainder can NOT recover for past waste but can enjoin future waste.

7. If the interest is highly likely to become possessory, most modern courts will allow holder to profit from eminent domain proceeds.

D. Samples

1. O leaves Blackacre to A for life, and if B survives A, then to B and his heirs.

a) A has a life estate.

b) B has a contingent remainder in fee.

2. O leaves Blackacre to A for life, then to B and his heirs, but if B does not survive A, then to C and her heirs.

a) A has a life estate.

b) B has a vested remainder subject to divestment in fee.

c) C has executory interest in fee.

3. O leaves Blackacre to A for life, then to the children of B who survive A and their heirs.

a) A has a life estate.

b) Children of B who survive A have a contingent remainder in fee.

4. O leaves Blackacre to A for life,then to A’s children and their heirs.

a) A has a life estate.

b) If A has children, they have a vested remainder subject to open in fee.

5. O leaves Blackacre to K for life, then to L’s children and their heirs.

a) K has a life estate.

b) L’s children have a vested remainder subject to open in fee.

(1) L dies.

c) L’s children now have a vested remainder in fee.

XIII. Executory

A. Characteristics

6. Rude, brash.

7. It must cuts short or divest an existing estate to become possessory.

a) Almost always cuts short a life estate or fee simple

8. Anything that is not a remainder is an executory interest.

9. Can also be a future interest that follows a fee determinable. 

10. GR:  when a will creates a vested remainder in one person and a future interest in a 2nd person, chances are good that 2nd person will have an executory interest. (Functionally divesting the vested remainder).

11. May be freely transferred by devise, descent of conveyance in most states. Some states prohibit inter vivos transfer. 

12. Holder has NO remedy against waste.

B. Shifting

13. When the person who has a right to take the land does so from someone other than the original grantor.

C. Springing

1. When the person who has the right to take the land does so, and he takes it from the original grantor following a period of time when no other transferee has the right to possession.

E. Under common law

1. Not allowed.

2. When they were allowed, they were not alienable.

3. Lawyers worked around it by leaving Blackacre to A for the use of B, but if B inherits Greenacre then for the use of C. 

a) The law courts would not recognize Cs title. But the equity courts would require A to let C use it if the conditions were met.

b) C did not have to pay taxes on the land.

4. NOT subject to Shelly’s Case

F. Samples

a) O conveys Blackacre to B and his heirs, but if C returns from France then to C and her heris.

(1) B holds a life estate subject to executory limitation

(2) C holds an executory interest.

b) O conveys Blackacre to A for life, then to B and his heirs, but if C returns from France then to C and her heirs.

(1) A has a life estate.

(2) B vested remainder subject to divestment in fee

(3) C has shifting executory interest

c) O conveys Blackacre to C and her heirs if C returns from France.

(1) O has a fee simple subject to an executory interest.

(2) C has a springing executory interest

d) O conveys Blackacre to A and her heirs but if A becomes an attorney then to B for life.

(1) A has a fee subject to executory interest.

(2) B has a shifting executory interest in life estate.

(3) O has a reversion.

Rule Against Perpetuities

XIV. Characteristics

G. Applies ONLY to:

1.  contingent remainders

2. vested remainders subject to open

a) to escape RAP, the class must be closed and all condition precedents met for every class member.

3. (contingent) executory interests

a) Ex:  O conveys Blackacre to A and her heirs, but if anyone lands on Jupiter, then to B and his heirs.

(1) B’s executory interest is contingent on someone landing on Jupiter.  If nobody ever lands on Jupiter, B’s interest never vests.

b) Vs.:  O conveys Blackacre to A and her heirs 10 years from now.

(1) As executory interest is certain to occur. It is vested for purposes of the rule. 

H. Proof of a determinative outcome must be available when the instrument becomes effective.

1. The Rule only concerns the time of vesting, not the time of possession.

2. Although in the case of contingent executory interests, possession happens at the same time as vesting.

3. The purpose is to eliminate interests that “might” first vest too far in the future and cloud title to the land in the meantime. 

I. Each future interest is analyzed separately except in the case of class gifts.

1. Class gifts= all or nothing.

a) The class must close within the perpetuities period.

b) AND the conditions precedent for each class member will either vest or forever be lost

J. Perpetuities period begins the day the instrument creating the right becomes effective.

1. Wills become effective the day the testator dies.

2. A deed is effective when it is delivered by the grantor.

3. Testamentary trust effective the day the trust-creator dies.

4. Inter vivos trust is effective either when the creator declares it is irrevocable or when the creator dies.

XXV. 5 step approach

1.  does the rule apply to the future interest in question?

2. decide when the perpetutities period begins.

3. determine what must happen for the interest to vest or forever fail to vest

4. test each relevant life to determine if any one validates the interest.

a) Relevant lives are those people who are living at the time the instrument takes effect (includes a baby in gestation who is later born alive).

b) Using known facts today, can we prove that the interest will either vest or forever fail to vest during the person’s life, at his death or within 21 years after his death?

(1) A party seeking to validate an interest has a difficult task of using only existing facts to show interest will vest/not vest in perpetuities period.

(2) A party seeking to invalidate an interest has an easy task of using any possible future events where first vesting happens after perpetuities period

XV. Modern Law changes to the RAP

B. Wait and see approach

1. Let the perpetuity run.  If future events happen and the interest vests, fine.  If the future events don’t happen and the interest does not vest and the time runs out, then it’s lost.

a) Jan 1, 2006.  O devises Blackacre to A for life then to A’s issue who reach the age of 30.    A has a child in 2007.  They both live until 2040. A’s life now validates B interests.  B’s interest vests when he turned 30 so when A dies he gets Blackacre.

2. upside= respects right for individuals to assign their property as they see fit

3. downside= ties up property for a long time

C. Reformation or cy pres

1. If RAP invalidates an interest, the court can rewrite the instrument to carry out the transferor’s intent as closely as possible while still validating the interest.

D. Uniform Statutory RAP (both)

1. adopted by half the states

2. applies only to gifts and contingent future interests (not commercial transactions)

3. A future interest is allowed if the interest will vest within 90 years of it’s creation.

4. If the future interest might vest too late, the Court can still rewrite it to allow the vesting to take place.

XVI. Samples

a) On Jan 1, 2006, O died testate.  He left Blueacre to A for life, then to the first child of A to reach age 30 and the heirs of that child.  A is alive and has no children.

(1) A has a life estate. 

(2) A’s potential children have a contingent remainder in fee  because they are unascertainable people and a condition precedent has not been met.) 

(a) RAP applies b/c contingent remainder.

(b) RAP begins Jan 1, 2006.

(c) A must have a child that reaches age 30 in order for the interest to vest.

(d) Relevant lives are O and A. O is dead.  

(e) A might have a child that reaches age 30 during his life, at his death or w/in 21 years of his death.  BUT, he might not. He might not have any kids. He might have a kid and die the next day. He might have a kid and die 7 years later. By the time the kid turns 30 the RAP will have run out.

(f) RESULT= contingent remainder is invalid so that phrase is knocked out of the instrument.  Court gives A life estate and O a reversion.

Concurrent ownership

XVII. Tenancy in common

E. Tenancy in common is the most frequent and straight forward type of concurrent ownership. Under this scheme, owners have equal right to simultaneously use the land

1. also known as “unity of possession”

2. if A and B are tenants in common, and A spends his money to improve the land, B benefits from it without having to put out any of his own money.

3. Ex:  a condo owner owns the air space within the four walls of his unit and is a tenant in common with the rest of the condo owners for the foundation and common areas like the pool, gym, etc.

F. Modern law favors tenancy in common absent any clear language expressing a contrary intent.

G. Transferability

1. Tenants in common do not have the right of survivorship.

a) If a condo owner dies, his share does not go to the rest of the owners.  It goes to his estate.

b) If A dies intestate with 3 kids, each becomes a tenant in common for his/her share of the estate.

2. Tenants in common can transfer their share.

3. Unlike the other concurrent ownership models, it is not necessary for the owners to gain possession at the same time, through the same instrument or possess the same amount. 

XVIII. Joint tenancy

H. Four requirements, or unities,  must be met to create a joint tenancy:

1. Joint tenants must acquire title at the same TIME.

2. Joint tenants must acquire titled by the same instrument (deed or will or adverse possession)

3. Joint tenants must possess identical or equal interests.

4. Joint tenants must have equal rights to possession.

I. Common law favored joint tenancies because it favored keeping large pieces of land together under one owner.

J. Transferability

1. Joint tenants have a right of survivorship, so owners are unable to devise/will their interests to their heirs.

a) No interest passes on the joint tenant’s death.  His interest just vanishes with his last breath.

(1) EX: C and D are joint tenants. C dies.  D owns Blackacre in fee simple.

(a) C’s death withdraws his right. D is left as the owner.

(b) Unless D murders C.  Then D gets ½ and Cs heirs get the other half.

(c) If C and D die simulataneously each of their heirs will get half.

b) Popular among husband and wife so that the survivor automatically gets the rest of the house without going through probate.

(1) Also, property that passes between husband and wife is not subject to the federal estate tax so no tax would be owed on it. 

c) This is also a way to avoid creditors

2. Joint tenancy is virtually inalienable because any action to sell or gift it breaks the unities and turns the interest into a tenancy in common.

a) If a joint tenant makes an inter vivos gift of his interest, he breaks the unities.  As a result, the grantee receives a tenancy in common.

(1) A, B, and C are joint tenants.  C gives his share to D.  

(a) D is a tenant in common. A and B still have a joint tenancy.

(b) If A dies, B gets his share. B owns 2/3 and D owns 1/3.

(2) OR, C sells his share  to D and then buy it right back.  C is a tenant in common.  A and B are still joint tenants.

K. Severability

1. A joint tenant has the absolute right to sever the joint tenancy without the consent or knowledge of the other cotenants.

a) A party may grant his share to himself to end the right of survivorship and create a tenancy in common instead.

(a) EX: Riddle v. Harmon, 1980 (p280) where wife gave herself her share of a joint tenancy and resulted in a tenancy in common. 

b) If a grantor wishes to create a joint tenancy with an indestructible right of survivorship (where neither party can unilaterally dissolve the right to survivorship by giving away his share), the grantor can:

(1) Create a joint life estate with the contingent remainder in fee to the survivor

(2) A tenancy in common in fee simple with an executory interest in the survivor

(3) A fee simple to take effect in possession in the future

2. A creditor putting a lien on one of the party’s interests in a joint tenancy does not destroy the joint tenancy.

3. In a JX that follows Lien Theory of mortgages, when one of the parties in a joint tenancy mortgages his interest, he does not convey his interest. As a result, the unities are not broken and the joint tenancy remains intact.

a) The mortgage dies when the party dies.

L. Termination

1. Partition

2. modern law: Conveyance to a third party (3rd party becomes tenant in common with remaining parties, but remaining landowners retain the joint tenancy between themselves)

3. Old law:  needed a strawman to alienate

4. in a Jx that follows Title Theory of mortgages, the title is conveyed when a party mortgaes it so in that case the joint tenancy would be destroyed and the remaining tenant would become a tenant in common with the mortgagee.

XIX. Tenancy by the entirety

A. Tenancy by the entirety can only be made between husband and wife.

5. Under common law, when a couple married the property was owned by the husband and the wife could not own property. Therefore they could not be joint tenants or tenants in common.

M. Tenancy by the entirety requires the same 4 unities as the joint tenant PLUS marriage.

1. 20 states still recognize this scheme under modern law.

N. Transferability

1. Tenancy by the entirely carries indestructible right of survivorship.

2. The tenancy can not be broken unilaterally.

a) Death, divorce or agreement are needed to end it.

b) Neither spouse owns a separate share.  

3. One spouse can not devise his interest from the other, therefore he can not assign it to his creditors. 

a) Protection from creditors is one of the main advantages of tenancy in entirety.

b) In criminal cases where the land is used for criminal purposes (like dealing drugs) forfeiture of the land is called for.  The court will assign the right of survivorship to the government rather than take property away from the innocent spouse.

XXVI. Liabilities of cotenants

A. Right to possession

1. ouster

B. Right to rents and profits from third parties

C. Duty to pay equal share of mortgage and taxes or other required costs.

D. Cotenants are not required to pay for optional costs like improvements done by other tenants.

XXVII. Partitions

A. Co-tenants or tenants in common can demand a partition at any time, or sue for a partition at any time, w/out cause or reason. 

a) It is the most common escape hatch.

2. Partition in kind: the preferred method. The parcel is physically divided into equal parts and given in equal shares to the parties.

3. Partition in sale:  where physical partition is impossible, impracticable or inequitable the court will order the parcel to be sold. The proceeds are divided up equally among the parties.

a) Courts don’t like it because it forces poorer cotenants off the land b/c they can’t afford to buy out their partners.

Marital property

B. The governing system is that which governs the couple’s domicile at the time they acquired the property.

1. Once the real property has been characterized, it does not change even if the couple moves to another state with a different system. 

b) Ex:  Couple lives in Ohio, a separate property state.  They move to TX, a community property state.  Husband dies.  Wife has lost the right to an elective share.  And, the property remained separate property. So if hubby left everything to his daughter, the wife is SOL.

c) Ex:  Couple lives in TX.  Everything acquired is shared.  They move to Ohio.  The hubby dies. The wife retains her half of ownership AND now she also has an elective share for the husband’s half.  She winds up with at least ¾ of the estate. 

2. Personal property is governed by the system in which the spouse is domiciled at the time of death.

XX. Traditional common law system

B. Married women did not own property

1. Woman’s ownership was dependent on her husband’s ownership.

2. At the moment of marriage, a woman ceased to be her own legal person. She merged into her husband’s being. All her real property now belonged to her husband.

a) If they divorced or if he died, she resumed ownership.

C. Wives/widows were not heirs.

1. The widow would subside on her dower, or a life estate in 1/3 of husband’s property.

2. If the wife died first, the husband received a life estate in all her property, called a curtesy.

XXVIII. Modern common law system

A. Property is owned independently by the spouse who acquires it, even if it is acquired during marriage.

1. If H and W are penniless when they marry, all money H earns on the job while W is at home with the kids remains the sole property of H.

B. In the U.S., the Married Women’s Property Act gave women independent property rights.

1. Protected a woman’s property from her husband’s creditors. 

2. She gained control of her earnings outside the home.

C. Upon divorce, the Court evenly distributes the property based on equitable principles considering the abilities, circumstances and needs of each person.

1. Some states presume equitable distribution is equal distribution.  Parties must present evidence to the contrary.

D. A majority of states do not consider educational degrees/licenses as “property” capable of being distributed at divorce.

1. It is well-settled in NY that degrees do qualify as distributable property. (O’Brien v. O’Brien)

2. Other states require the sacrificing spouse to be “reimbursed” for actual out-of-pocket expenses incurred for the other spouse’s education.  

E. Upon death, the surviving spouse can choose to either adhere to the will or to take a statutory share of the decedent’s estate. (elective share)

1. Some states set the share at 1/2, some at 1/3.

a) If the decedent made an inter vivos gift, the survivor may get nothing.

(1) Unless the survivor can show the decedent made an “illusory transfer” just to avoid leaving him/her with anything. OR, if the survivor can show the decedent’s scienter to defeat the survivor’s elective share.

XXI. Community property system

A. Community property is all property earned during the marriage.

B. Separate property is all property one spouse acquired before the marriage, or during the marriage via gift, devise or descent. 

2. Property owned during the marriage is presumed to be community property and can be rebutted.

3. Mortgages that begin before marriage and then continue into the marriage, with the spouse now contributing to it, are treated differently in various states.

4. In most states, income generated from separate property remains separate.

C. Under the community property system, the husband and wife share their acquests equally.  Each owns ½ of everything and each has equal right to use, manage and control the property

1. Ten states follow this system:  AZ, CA, Idaho, Lousianna, NV, NM, TX, Wisconsin, AK and WA.

a) None of these states recognize dower, curtesy or tenancy in entirety. 

2. Neither spouse can unilaterally convey community property or unilaterally transmute community property into separate property.

b) Ex:  Husband buys property with $5k of his earnings (that is community property.) He holds joint tenancy with wife.  He dies.  His will leaves the property to his son.  The wife gets it because it never really became a joint tenancy because the wife never consented to transmuting it into separate property. 

5. When community property and separate property are commingled, the courts use one of two methods to determine the surving spouse’s share:

a) Pro-rata method, where the spouse’s share is proportionate to the amount of community property used to buy or maintain the separate property.

(1) Ex:  Husband buys a life insurance policy worth $10k.  He makes $3k in payments. He gets married. He makes another $7k in payments. He leaves son as beneficiary.  The wife is entitle to half of the $7k portion.

b) Inception of right method determines what status the property was in when it was first acquired and deems it’s status as the same.

(1) Ex:  Husband buys a life insurance policy worth $10k.  He makes $3k in payments. He gets married. He makes another $7k in payments. He leaves son as beneficiary.  His son gets the entire $10k. 

D. Upon divorce, most states divvy up community property equitably. Separate property remains separate.

1. in CA, the presumption is for an equal distribution.

F. Each spouse has the authority to devise one half of all the community property at death.

1. There is no survivorship right for the other spouse

2. BIG tax advantage:  when a spouse dies, the remaining spouse is taxed at the current value of the property rather than at the original price.

a) Ex:  A and B buy a house in 1970 for $100k.  A dies in 2000.  The home is valued at $350k.  B sells the house for $400k.  B only owes taxes on $50k instead of $300k.

Landlord- Tenant Rights

XXII. Leases give the tenant the right to exclusive possession.

G. Leases are governed by both property law and contract law; because a lease is a conveyance as well as an agreement. 

1. Tenants are free to sublease or assign their leases to third parties, subject to the rules included in the lease (see below.)

2. Remember, the statue of frauds applies to leases that will last more than one year.

H. The land owner retains the title and holds the reversion.

I. Lease arrangements emerged under an agricultural model where farmer-tenants were responsible for everything on the land.  Specifically, under the old common law:

1. tenants had the sole duty to maintain and repair structures on the land.  

2. tenants had to pay rent even if the structure was destroyed.

3. tenants were not allowed to withhold rent if the landlord breached; his only remedy was to sue for damages

4. landlord had no duty to mitigate damages if the tenant abandoned the premises.

J. Today’s urban residential model increases tenants’ expectations and increases the duties of the landlord. (to maintain plumbing, heat, roof, etc.)

K. Leases are different from liscenses, which only permit possession for a limited time and for a limited use.

XXIX. Different types of leases:

A. A tenancy for a term, or a tenancy of years, identifies a clear definite beginning and clear definite end.

1. When the period is up, the tenancy automatically ends. No notice is required.  If the wish to renew their agreement they must do so.

2. A “renewal clause” or option to renew at the end of the lease does not change a tenancy for term into a periodic tenancy.

B. A periodic tenancy lasts for an initial fixed period and automatically renews for additional equal periods until one of the parties terminates the tenancy.

1. At common law, the tenant had to give notice equal to the period before terminating the agreement, up to six months.

2. Also, the termination could only take effect at the end of a period; it could not take effect in the middle of the period.

a) Ex:  T is in a month-to-month lease that begins the first of each month.  T gives notice of termination on June 15.  It takes effect the first day of the next period, July 1.  So the last day she is responsible for rent is July 31.

C. A tenancy at will has no fixed duration and lasts indefinitely as long as the parties agree to do so.

1. Under common law, the tenancy at will terminated the very minute the tenant left or the very minute the landlord demanded it. 

2. Under modern law, most states require some form of notice.

D. Tenancy at sufferance occurs when a person who originally had rightful possession retains possession beyond their rightful time.

1. A.k.a. a holdover tenant.

2. No landlord-tenant relationship exists between a holdover tenant and a land owner.

3. Therefore, under modern law, the land owner does not have to give notice to the hold over tenant to terminate the “tenancy.”

4. The land owner has two choices:

a) He could treat the holdover tenant as a trespasser and evict the tenant and sue for damages

b) Or he could hold the tenant to a new lease, considering the tenants actions to impliedly agree to a renewal.

(1) Under common law, the renewal term matched the  term of  the original lease.

(2) Under modern law, the maximum renewal term is one year regardless of the length of the original term.

XXX. Landlord’s duties

A. The English Rule requires the landlord to deliver actual physical possession of the premises.

1. Most states follow this rule today, and most leases include language assigning this duty to landlord.

2. The tenant may sue the landlord for any damages he incurs as the result of a holdover tenant OR he may terminate his lease.

3. The supporting rationale:

a) The landlord-tenant relationship is inherently unequal

b) The landlord is in a better position to ensure the property is vacant when the term commences

c) The landlord can offer better testimony as to the holdover tenant’s violations 

d) He can better bear the brunt of the costs involved and is more sophisticated in knowing how to evict the holdover tenant. 

e) The contract implies the landlord has an obligation to ensure the premises are vacant when the term commences.

B. The American Rule requires the landlord only to deliver legal possession of the premises.

1. The tenant must sue the holdover tenant directly for any damages incurred because the land lord is not in breach.

2. The supporting rationale:

a) the landlord-tenant relationship is one of equality.  

b) The landlord is no more responsible for the acts of a 3rd party than the tenant.

c) Both parties have equal ability to recover possession but the tenant has greater incentive.

d) Prevents economic waste by giving landlord ability to begin a new lease the day the old one ends. (he doesn’t have to wait to make sure the old tenant gets out before leasing to a new tenant)

Subleases vs. Assignments

XXIII. Terms

A. Privity of contract exists between parties who bind themselves in a contract.

C. Privity of estate exists between parties who share interests in land. 

1. Landlord retain successive interest, or reversions.

D. Personal covenants in a contract/lease describe individual duties that have nothing to do with the land.

E. Covenants that run with the land are rules in the lease that pertain to the use of the land.

1. They “touch or concern” the land itself.

2. Includes the duty to pay rent, not commit waste.

XXIV. A sublease is an entirely new lease made between the tenant and a new third party tenant where the tenant retains some right of possession.

F. Landlord and tenant have privity of contract AND privity of estate. 

1. Privity of K remains because the sublease does not end the original lease.  The tenant is still liable to landlord for performance of the K.

2. Privity of estate remains because the tenant still has an interest in the land.  

G. Tenant and transferee have privity of contract AND privity of estate.  

1. This relationship mimics the landlord-tenant relationship.  The rights and duties of each are defined by the terms of the new contract between the two of them. 

2. Tenant has a reversion.

3. The privity of K exists because they have a sublease.

4. The privity of estate exists because the tenant has a reversion.

H. Landlord and transferee have nothing (no privity of K and no privity of estate).  

1. Therefore, landlord has no action against transferee if he fails to pay rent. (Landlord must go after tenant.)

a) Although, under contract law that allows a third party beneficiary of a contract to sue, the landlord and the transferee can sue each other.

XXXI. An assignment is the transfer of the tenant’s existing lease, or entire remaining term, to a third party.

A. The landlord and the tenant are in privity of K.  Their privity of estate is terminated.

1. The privity of K remains because the lease is unaffected by the assignment.  Tenant is still liable for performance of the lease.  

2. They are no longer in privity of estate because the tenant no longer has any interest in the land.

B. Tenant and assignee are in privity of K. They are NOT in privity of estate.

1.  They are in privity of K because they have a lease agreement.

2. They are not in privity of estate because the tenant no longer has any right to the land.

3. Assignee has duty to pay rent directly to landlord, but assignor is still on the hook 

C. Landlord and assignee are in privity of estate

1. They do not have privity of K because they have no K.

2. They have privity of estate because they share rights to the land.

a) Assignee is responsible for covenants that run with the land by virtue of this privity.

b) Landlord can sue both assignee and tenant.

XXXII. Most courts use an objective test (regardless of intent) based on the “time” span of the agreement to determine if parties have entered into a sublease or an assignment:

1. If the tenant transfers his right to possession for the entire remaining term of the lease, the transfer is an assignment, regardless of whether “sublease” language is used.

(a) Ex: Ernst v. Conditt , 1964 (p388).  Language “sublet” did not necessarily mean a sublease occurred.  The tenant remained liable to landlord, but did not retain any reversionary interest of possession

2. If only part of the remaining term is transferred, the transfer is a sublease.

(1) Even if the tenant reoccupies for one minute before the land reverts to the landowner, the transfer is a sublease.

3. If the tenant retains a contingent right of reentry as to avoid liability to the original landowner, a majority of states consider that right insubstantial and the transfer results in an assignment. 

(1) A minority of states led by Mass and TX consider this a sublease because the tenant has failed to transfer his “entire” right to possession.

B. A minority of courts use the parties’ intent to determine if the agreement was a sublease or an assignment.

XXXIII. Landlord’s rights and interests

A. The landlord’s reversion interest is freely transferable even over the objection of the tenant.

B. The landlord often plays a role in allowing a sublease or assignment to go forward.  It varies depending on the language used in the lease.

1. The landlord may prevent all transfers by expressly stating that in the lease.  

a) Courts allow it because of the landlord’s legit interest in safeguarding the reversionary interest.

b) But, they are read narrowly because they restrict alienation of land. 

(1) Courts are more likely to allow these in a residential lease and less likely to allow these in a commercial setting.

c) If the tenant transfers, the landlord may terminate the K/lease.

2. Under a “sole discretion clause” in a lease, the landlord has the right to disapprove of a tenant’s transfer to a 3rd party for any reason he wishes, except those prohibited by federal and state anti-discrimination laws.

(1) Landlord decisions under these clauses are routinely upheld.

3. Under a “reasonableness clause” in a lease, the landlord can disapprove only for objective, commercially reasonable reasons such as:

a) Financial responsibility of subleasor/transferee

b) Nature of “new use” proposed 

c) Suitability of the proposed use

d) Legality of the use

e) Degree to which alterations will be needed

f) Degree to which new business will compete with landlord’s business or other tenants

(1) Landlord may NOT deny sublease/transfer in order to obtain a higher rent on the premises. Ex: Kendall v. Ernest Pestana, 1985 (p395)

(2) Landlord may NOT deny sublease/transfer to a 3rd party in order to keep that 3rd party as a tenant in another property he owns. (Krieger v. Helmsley-Spear, 1973 (cited on p398))

(3) Landlord may NOT deny sublease/transfer because of disagreement with 3rd parties’ conduct under religious or moral judgements.

4. If the lease is silent as to the standard the landlord must use, the traditional majority rule applies the sole discretion standard.

a) This interpretation avoids litigation so Courts like it.

b) Although, an increasing minority (and CA) applies the commercially reasonable standard because:

(1) They view the lease as a conveyance and apply the property law doctrine that we don’t like restrictions on alienability

(2) And, they view the lease as a contract that requires the good faith and fair dealing standard. 

5. If a landlord consents to a tenant’s transfer, common law and most modern courts hold that it impliedly waives future transfers.

a) A minority of courts are trending away from this rule, because it incentivizes landlords to deny transfers which in turn restrict alienation of land.

b) This “waiver” can be avoided by prudent draftsmenship in the lease agreement

C. Effects of landlord’s actions

1. Under old common law when a landlord conveyed or gifted the land to a third party no rights or duties arose between the existing tenant and the new grantee unless an attornment occurred.

a) Attornment is voluntary acknowledgement of grantee’s status as landlord such as thru payment of rent to him.

2. Under modern law, the transfer itself automatically imposes rights and duties on the parties.

a) Privity of estate arises between the tenant and the grantee.

b) Privity of estate no longer exists between original landlord and tenant because the landlord has transferred his entire interest to the grantee.

D. Effects of tenant’s actions

1. If the land owner has the right to take possession because of a breach by the original tenant, he has a superior right to possession over sublessees and assignees.

E. If the original tenant gives up his right to possession, the sublessee or assignee still has superior right to possession over the land owner.

XXXIV. Tenant’s duties

A. To pay rent

1. Most Jx allow a tenant to withhold rent if the landlord fails to keep the premises in an inhabitable condition

2. If landlord breaches covenant of quiet enjoyment or covenant of inhabitability, tenant must notify landlord and give time to cure, then vacate before he withholds rent.

B. To not commit waste

1. voluntary (willfull, intentional)

2. involuntary (neglectful, thru an omission, beyond normal wear and tear)

3. under traditional law, tenant was liable for “permissive waste” including deterioration of the premises that he or she could, by reasonable efforts, have prevented

XXXV. Landlord’s duties

A. Implied covenant of quiet enjoyment requires the landlord will not interfere with tenant’s lawful possession for the entire term of the lease.

a) Wrongful actual or constructive eviction is breach of this duty.

b) EX of breach:  landlord lets someone else park in your garage.

2. REMEDIES:

a) tenant may stay in the unit and sue for damages

b) tenant may vacate and treat the breach as constructive eviction and sue for damages.

B. Implied warranty of inhabitability requires rental premises be offered and maintained in a physical condition that provides safe, decent and habitable housing for tenants.

a) A recent development in the law

b) Violation of Health and Safety code is a breach.

c) Violation of building code is breach

2. ELEMENTS OF CAUSE OF ACTION:

a) Landlord must have notice of the defective condition

b) The defect must be substantial in degree or longevity

c) Landlord must have had reasonable time to cure

3. REMEDIES:  

a) tenant may withhold rent until necessary repairs are made

b) sue the landlord and collect damages

c) in some Jx, make the repairs and deduct the cost from rent.

XXXVI. Eviction

A. Under common law, a landlord could evict a tenant via self-help methods so long as 1) he is legally entitled to possession and 2) his means of reentry are peaceable.

B. Under modern law, a landlord MUST resort to judicial process to evict a tenant when the tenant has not abandoned or voluntarily surrendered.

1. Reason being that the potential for violence is too high in these situations. 

C. Total Actual Eviction

1. occurs when landlord physically excludes the tenant from entering the premises (like putting a padlock on the door)

2. REMEDIES:

a) Tenant may withhold rent, recover possession and/or recover damages for trespass

b) Tenant may treat the lease as terminated and sue for damages for breach of K.

D. Partial Actual Eviction

1. occurs when the landlord converts part of the leased premises to a common area, or releases it to a 3rd party.

2. Tenant is not forced to vacate premises.

3. REMEDIES:

a) Some Jx allow tenant to provide landlord with reasonable notice, time to cure and then gives tenant right to vacate and is relieved of rent liability.

b) Other Jx apportion the rent owed

E. Constructive Eviction

1. an intentional act or omission of the landlord that breaches a duty owed to the tenant

2. that causes substantial interference with the tenant’s enjoyment of the premises or render it unfit for the purpose for which it was leased

a) EX: the commercial space that kept flooding in the basement and ruined meetings

3. the tenant vacates the premises (KEY to constructive eviction, tenant must vacate)

4. within a reasonable time after the landlord’s actions.

5. REMEDIES:

a) Tenant may give notice and allow time to cure

b) Or seek injunction or specific performance

c) Or vacate within a reaonsable time, treat the lease as terminated and withhold rent.

F. Retaliatory eviction

1. Landlord evicts tenant in retaliation for tenant’s exercise of some right.

XXXVII. Abandonment

A. Occurs when tenants

1. vacates

2. with not intent to return

3. and defaults in payment of rent.

B. Under common law, the landlord has no duty to mitigate damages when a tenant abandons property.

1. Rationale being that abandonment encourages vandalism.  Only the tenant can prevent abandonment, so he should bear the burden of abandonment. 

2. NY keeps to this rule b/c it applies only to commercial transactions and it thinks commercial entities need to rely on precedent for stability of transactions.

C. Under modern law, a majority of Jxs, a landlord has a duty to mitigate damages by re-letting the premises once they are abandoned by the tenant.

1. Rational being that holding landlord to this duty prevents waste and helps keep property productive.

2. Leaving the property unoccupied further increases the chance of vandalism.

XXXVIII. Surrender

A. A tenant may surrender the lease and IF the landlord accepts the tenant is released from all future liability.

1. The tenant is not, however, released from accrued unpaid rent or breaches of other covenants already done.

B. A tenant may imply an offer of surrender by abandoning the premises.

C. A landlord may imply an acceptance of an offer to surrender by retaking possession.

1. A court will apply the “intent test” to determine the landlord’s intent.  It will consider any new leases for the premises, for what duration, the degree to which alterations were made to the premises.

XXXIX. Rules that prohibit discrimination

A. Fair Housing Act of 1968

1. Land owners may not discriminate in the sale or rental of “dwellings” on the basis of:

a) Race

b) Religion

c) Color

d) Sex

e) Familial status- children

f) Handicap – a physical or mental impairment that substantially limits one or more of a person’s substantial major life activities. (includes AIDS and excludes drug use)

g) National origin

2. Exemptions exist for:

a) Single family homes rented or sold by an owner

(1) Who does not own more than three homes,

(2) Who will not benefit from the sale of more than three homes

(3) without the assistance of a real estate broker or salesperson (lawyers, bankers, escrow agents are allowed)

(4) and such an owner may only use this exemption on one sale in any 24 month period.

b) An owner-occupied building with four or less units.

c) Land owners are also prohibited from advertising notices of sales or rentals that discriminate

B. Civil Rights Act of 1866 prohibits discrimination based on race in the leasing or sale of any type of property.

1. In 1948 the Sup Ct. used this act to hold racially restrictive covenants unenforceable (Shelley v. Kraemer)
2. Originally it applied only to public entities and had no effect on private transactions.

a) The 1968 Sup Ct. ruling in Jones v. Alfred H. Mayer held the Act bars discrimination by private persons as well as public entities.

3. NO exemptions

C. A plaintiff can prove discrimination by proving a discriminatory effect regardless of whether or not discriminatory motives existed.  The most common approaches to establishing prima facie discrimination:

1. disparate impact…

a) where P uses statistical evidence to show a D/L’s policy and/or pattern of conduct results in disproportionate treatment of persons in the protected category.

2. …or disparate treatment approach

a) Where P uses the treatment of an individual in a protected category and compares it to the treatment of an individual not in a protected category, to show poor or disparate treatment of the protected person.

easements

XL. Generally

A. Can be created by express written grant, by implication, by prescription, or by estoppel. 

(1) Holbrook v. Taylor, 1976 (p677), the Court found an easement created by estoppel where the user, with knowledge of the licensor, spent money in improving the way or planned to use it on faith that the license was legit.

(a) RS says the change in position that triggers the rule is an investment in improvements either to the servient estate or to other land of the investor. 

B. It can be in fee simple, for life, or for a term of years.

C. Not revocable. 

D. They may be granted to third parties

(1) Wilard v. First Church of Christ 1972 (p672), where grantor sold land to Petersen  with an easement for the church to run with the land so long as the property was used as a church, Petersen sold the land to Wilard without the easement.  Wilard wanted to quiet title.  The Court ruled the church did have an easement.

E. Moving an easement

1. Traditional rule:  Once the location of an easement is fixed, it cannot be changed by the servient owner without permission of the dominant owner.

2. RS rule:  The servient owner may change the location at his expense, if the change does not significantly lessen the utility of the easement, increase the burdens on the owner of the easement of frustrate the purpose for which the easement was created.

F. Dominant estate is the one receiving the benefit of the easement, the burdened land is the one carrying the burden of the easement.

XLI. Easements in gross

A. Is personal to the holder, who may not even own a nearby parcel of land. 

1. EX:  easement for your friend to come and pick peaches on your land.

B. The easement holder retains the easement when the land is sold.

C. They are assignable as long as that is what the parties intended.

D. They are also divisible as long as the division does not unreasonably increase the burden on the servient land.

E. Commercial use easements in gross are assignable by default. 

XLII. Easements appurtenant

A. Attached to the dominant land rather than to a person.

B. Automatically transfers to the new owner when the land is sold.

XLIII. Express easements

A. Can be created thru a “reservation” is a provision in a deed creating some new servitude which did not exist before as an independent interest.

1. Reservations can be created in 3rd persons

a) Ex:  O conveys Blackacre to A reserving a 20ft wide easement of way along the south boundary.  The easement did not exist prior to the conveyance. 

B. Can be created thru an “exception” is a provision in a deed that excludes from the grant some preexisting servitude on the land.

XLIV. Easements implied by prior use need three elements

A. Severance of title

1. If the parcel was never severed don’t even think about implied easements.

B. An existing, apparent and continuous use at the time of severance.

1. Existing

a) A landowner using a road on a regular basis has a quasi-easement that suffices for an implied easement.

2. Apparent

a) Any use “discoverable” through reasonable inspection is sufficient

b) Does not have to be visible

c) Usually an exception for underground utilities

3. Continuous

a) Not sporadic, temporary or occasional

b) Provides notice to the parties that they reasonably expect the use to continue after severance of title

C. And, reasonable necessity for the use at the time severance occurs.

XLV. Easements by (strict) necessity

A. Arises by the operation of law on the circumstances of the case.

1. If the parties expressly disclaim their intent to create an easement, no easement by necessity will be recognized at law.

B. Almost always involves a road to access landlocked parcels.

1. Court does not allow easements by the necessity for sewer pipes, waterlines, power, etc.

C. Servient landowner decides the location for the road easement

D. Easement endures ONLY for so long as the necessity exists.

E. Requires strict necessity ( not just reasonable necessity)…

1. Parcel must be entirely surrounded by private land without touching any public road

2. owner must not hold an easement or other legal right of access to adjoining land

F. … at the time of the SEVERANCE.

1. This is required so that the court may infer that the parties intended to create an easement even tho the failed to express their intent.

2. EX:  O sells northern half of Blueacre to A.  O can still reach Blueacre by southern half at the time of the sale.  Two years later, the road washes out and the county does not repair it so O can no longer access Blueacre.  TOO BAD! He’s too late to get an easement.

XLVI. Prescriptive easements

A. Just like adverse possession, except the party acquires an easement rather than title.

B. Only works for affirmative easements, or else we would be able to claim all sorts of negative prescriptive easements. 

C. Three requirements:

1. Open and notorious

a) Can not be hidden

b) Actual knowledge not necessary

2. Continuous

3. Adverse

XLVII. Easements by estoppel

A. Occurs when servient land owner represents to the dominant land owner an easement exists

B. And the dominant land owner justifiably relies on the representation.

1. Where easement user makes improvements to a road, the court will use estoppel.

XLVIII. Public Trust doctrine

A. The public must be given reasonable access to the foreshore and be permitted to use privately owned dry sand areas for the beach when such used is essential or reasonably necessary for enjoyment of the ocean.

XLIX. Termination of easements

A. Abandonment

1. Non-use is insufficient.

a) Although prescriptive easements may end if they are not used for the statutory period

2. There must be in addition to nonuse, “acts by the owner of the dominant tenement conclusively and unequivocally manifesting either a present intent to relinquish the easement OR a purpose inconsistent with its future existence.”

3. Easement automatically disappears

B. Owner voluntarily releases the easement.

1. normally requires a writing because of the statute of Frauds

C. Expiration

1. some easements automatically end when some event happens

2. easements of necessity automatically expire when the necessity ends

D. Merger

1. When the easement owner later becomes the owner of the servient estate

E. Misuse

1. When an injunction fails to stop an easement owner from misusing an easement, the Court can terminate the easement.

F. Estoppel

1. If the servient owner reasonably relies on statement or representation of the easement owner. 

G. Condemnation

1. The gov’t takes the servient land via eminent domain, and the gov’ts use is inconsistent with the continued use of the easement.

H. Prescription (adverse re-possession)

1. Servient owner wrongfully and physically prevents the easement from being used for the statutory period.

L. Negative Easements

A. The right of the dominant estate owner to stop the servient estate owner from doing something on his own land.

Covenants
XXV. Real covenants are promises or agreements that parties will use the land (or not use the land) in certain ways, so that all parties can maintain maximum value for their land.

A. Requirements:

1. Intent to bind successors

2. Promise must touch and concern the land

3. Parties must be in horizontal or vertical privity of estate.

a) If parties meet this requirement, they also necessarily meet the requirement of “notice” for an equitable servitude.

4. Must be in writing (to satisfy Statute of Frauds) 

B. Affirmative covenant= a promise to do an act

C. Restrictive covenant= a  promise to not do an act

1. Facially discriminatory covenants not allowed. (Shelley v. Kramer)

D. REMEDIES:

1. monetary damages

2. injunctive relief

LI. Equitable Servitudes are promises respecting the use of land enforceable against successor owners or possessors in equity regardless of its enforceability at law.

A. Generally

1. Arose because real covenants failed to satisfy the need for an effective method of binding successor owners t o the promises made by their predecessors.

a) In real covenants, A’s successors could not enforce a covenant against B’s sucessors. 

b) Even it was enforced, the only permissible remedy is to recover damages, no injunctive relief was available. 

2. Easier to enforce because horizontal and vertical privity are not required. I.e., enforceable against all successors.  Notice requirement is easily met.

3. Allows for a broader range of enforceable restrictions, but they may NOT create an affirmative duty to act.  They may only create restrictions.

4. Broader array of defenses available 

5. Very much like a negative easement, so the same promise can sometimes be enforced either as an equitable servitude or as an easement.

a) BUT, the creation elements ARE different and judges still don’t like negative easements.

B. REMEDY:

1. Injunctive remedy only

a) Plaintiff can “sell” his injunction.

C. FOUR REQUIREMENTS for the burden to bind promisor’s successors:

1. must be in writing or implied from a common plan or scheme (as by a subdivision developer) 

a) it’s an interest in the land so it must satisfy statue of frauds

b) key factors to determine common plan:

(1) percentage of deeds that contain the covenants

(2) sellers oral representations to buyers

(3) statements in advertising

(4) sales brochures

(5) maps given to buyers

(6) recorded plot maps or declarations

c) CA does not imply equitable servitudes from common plans

2. parties intend the promise to run, aka, to bind successors

a) easiest of the requirements to meet b/c parties can use magic words in the deed like:

(1) “promisor agrees for himself, his heirs and assigns”

(2) “this covenant shall run with the land”

(3) “the covenant is appurtenant”

3. successor has notice (actual or constructive)

a) if no notice, then covenant is not enforceable.

b) UNLESS the transferee received the land via gift or devise; this transferee is bound even without notice.

c) Notice is satisfied by:

(1) Actual notice

(2) Record notice

(3) Imputed notice

(4) Inquiry notice

(a) Ex:  Buyer buys parcel in an entirely residential neighborhood. He needs to think to look up restrictions on land before building a gas station there.

4. covenant touches and concerns the land

a) Must burden one parcel and benefit another parcel.

b) does the covenant, in propose and effect, substantially alter the legal rights of the land owner that would otherwise flow from ownership of the land?

(1) Paying HOA dues falls under covenants that “touch and concern” the land (Neponsit)

c) A covenant in gross does not work, like a promise to mow someone’s lawn.

LII. Termination of real covenants

1. Abandonment by the community, where the community’s abandonment frustrates the original purpose of the covenant.

a) Non-enforcement is not enough

2. changed conditions (big one)

3. Expiration

4. Merger

5. Release

6. discrimination

7. eminent domain/condemnation

LIII. Termination of equitable servitudes

1. after a reasonable time if there is no termination date or end amount due

2. court may end or modify the servitude when it becomes too burdensome in relation to the value received by the burdened estate.

LIV. Running with estates in land

1. Only an issue when the two parties were not contract partners in the original K (because then, Contract law would govern)

B. Benefit running with the estate in land.

1. Enforceable by a person who succeeds to the original promisee’s estate or to a lesser interest carved out of that estate.

C. Burden running with the estate in land.

1. Only enforceable against someone who has succeeded to the same estate as that of the original promisor.

a) Therefore, it would not be enforceable against an adverse possessor because he obtains new title to the land

LV. Privity

A. Horizontal privity of estate exists only when one original party transfers an interest in land to another original party and the covenant is simultaneously created.

1. EX: two people each own parcels.  One day they contract with each other that they will each use their parcels only for residential purposes.  NO horizontal privity exists b/c no interest in land has been transferred.

B. Vertical privity of estate exists between one of the original parties and his successor, when the successor succeeds to the original party’s entire estate in the property.

1. Successor does not have to be direct successor from original party.  As long as he can trace his interest back to the original party, the covenant is good.

Nuisance

XXVI. Generally

C. Origins stem from the need for “judicial zoning” to reconcile incompatible land uses, in the absence of legislative land use controls.

D. Nuisance per se occurs when the act or condition is always considered to be a nuisance regardless of the surrounding circumstances.

1. Most commonly includes acts that are prohibited by law

E. Nuisance per accidens occurs when the act or condition is only a nuisance by virtue of the surrounding circumstances such as its location or manner of operation.

F. Permanent nuisance vs. temporary nuisance.

XXVII. TWO KEY QUESTIONS:

G. What constitutes a nuisance?

A. What is the appropriate remedy?

XXVIII. Private nuisance

A. Arises when an owner uses his land in a manner that injures a private owner or occupant in the use or enjoyment of that person’s land.

B. 5 Elements required to establish liability:

1. Intentional

a) When a person acts with the purpose of causing the harm

(1) As in, with malice.

b) Or when a person acts with the knowledge that the harm is resulting or is substantially certain to result from his conduct. 

(1) As in, someone complains to the landowner and he continues to do it even when he has been put on notice of the nuisance.

c) EXCEPTION- no intentionality needed when act is negligent, reckless, or abnormally dangerous.

2. Nontresspassory

a) Nontrespassory entries = anything other than physical entry like producing dutst, fumes, gases, light, noise, odors, shadow, smoke, vibration.

b) Any physical entry= trespass

3. Unreasonable

a) RS approach (1/3 of states = balance of utilities test

(1) Court must weigh the utility of the defendant’s conduct

(a) Social value

(b) Suitability of the conduct to the locality

(c) Impracticability of preventing or avoiding interference

(2) Against the gravity of the harm defendant’s conduct causes on plaintiff.

(a) Degree, duration and extent of harm.

(b) Character of the harm (physical vs. emotional)

(c) Social value of plaintiff’s use and enjoyment

(d) Suitability of plaintiff’s use and enjoyment to the character of the locality

(e) Burden on the plaintiff of avoiding the harm

b) Minority approach:  severe harm is sufficient

(1) An act or condition is unreasonable when the harm resulting from the invasion is serve and greater than the other should be required to bear.

(2) Social value of Ds conduct is irrelevant.

(3) Harm to P is the triggering factor, everything else is irrelevant.

(4) P can only recover money damages.

4. substantial interference

a) Law does not protect eggshell plaintiff, as if with random severe allergies.

b) A normal person must regard the interference as strongly offensive or seriously annoying.

5. with the use and enjoyment of the plaintiff’s land.

XXIX. Public nuisance

A. Arises when an owner uses his land in a manner that interferes with the rights of the public in general usually by threatening public health, safety or morals. 

6. Unreasonableness factors include:

a) Whether conduct involves a serious interference with public health, safety, peace, comfort or convenience.

b) Whether the conduct is prohibited by statute, ordinance or regulation

c) Whether the conduct is continuing or permanent and has a significant effect on public right

H. Private plaintiff must show “special injury” to bring suit, or a harm of a different kind than that suffered by the general public.

XXX. Right to lateral support

I. The land surrounding a parcel serves a function of supporting it.

J. Neighboring landowners have a duty to provide support to the parcel as it would need and receive under natural conditions.

1. the parcel owner does not have the right of support for structures on the land (because they are not natural)

2. Cause of action arises when land actually subsides or is threatened to subside.

a) Cause of action runs against excavator.

b) Liability is absolute, negligence need not be shown.

3. No cause of action when the structures on the land caused the parcel to subside when the surrounding land was excavated.

4. No cause of action when withdrawing fluids from underneath he parcel led to subsidence.

K. It can be waived, or added to.

XXXI. Right to subjacent support

L. Issues arise when one person owns surface rights and another person owns subsurface rights.

XXXII. Defenses

A. Coming to the nuisance

1. “first in time” is a factor in determining if liability exists

B. Right to farm

1. protects farms from being ousted of urbanizing areas via injunctions for nuisance from encroaching neighbors

XXXIII. Remedies

A. Injunction- Balancing of the equities test

a) Under common law, injunction was automatic.

1. Today, injunction is only proper if the resulting benefit to the Plaintiff is greater than the resulting damage to the Defendant.

2. Single greatest factor is the relative economic impact of the injunction on the parties.

B. Compensated injunction

1. plaintiff is required to indemnify defendant because plaintiff caused the problem

(1) Del Webb case, where Del Webb built a city around a cow farm and then tried to enjoin farmers from creating odors.  Cow farmers were breaking a health/safety code b/c Del Webb created the situation.  Cow farmers were enjoined but Del Webb had to compensate them. 

M. Compensatory Damages

1. Plaintiff recovers for past and future harm if the nuisance is permanent.

a) Recovery measured by decreased property value of the affected property.

2. Plaintiff recovers for past harm if the nuisance is temporary, plaintiff may/must bring additional lawsuits to recover for future harm after the harm has occurred.

Zoning

LVI. Standard State Zoning Enabling Act

A. Authorized local governments to enact a comprehensive zoning ordinace

B. Set forth the basic provisions of the standard ordinance to be enacted.

C. Most states have adopted the Act.

LVII. Generally

A. Zoning ordinances are legislative acts.

B. Zoning ordinances may only regulate future development.

C. Enforced by a local agency like a zoning board, board of zoning adjustment, board of zoning appeals.

LVIII. Euclid

A. 3 constitutional objections:

1. deprived owners of property without due process of law

2. violated owners rights to the equal protection of the laws

3. took property without just compensation.

B. Source of authority to uphold zoning laws= state police power to protect the public health, safety, welfare and morals. 

C. 3 principle outcomes:

1. zoning laws are presumed to be constitutional.

2. constitutional objections do not win unless the zoning ordinance is unreasonable and arbitrary, and bears no substantial relationship to the public health, safety, welfare or morals.

3. a court may not conduct an independent review of the wisdom of policy of a zoning ordinance

LIX. Nonconforming Uses

A. Results when land has a pre-existing use that is ‘zoned out’ of legality.  The municipality does not have the ability to make the zoning ordinance retroactive so they can’t kick the landowner out immediately.

1. Pre-existing use is protected.

2. “Plans to use” are insufficient…

B. … Unless sufficient commitments have been made, then the landowner might have vested rights.
1. If a developer has relied on existing zoning ordinances to draw up plans, get permits, prepare the site and begin construction, the gov’t will not be able to stop him. (estoppel)

a) If the permit dept. erroneously inertprets zoning law and grants a permit, builder might not be able to rely solely on that mistake to estop gov’t from revoking permit.  Builder should have done research to discover the mistake.

C. People can get permission to use the land in a nonconforming manner if they get a variance.

D. The right to maintain a nonconforming use runs with the land so they survive ownership change.

1. But most statutes prevent a change in the type of nonconforming use (such as changing a nonconforming bakery to a nonconforming video store)

E. Destruction (act of God) and abandonment end the right to maintain a nonconforming use.

1. Some JX also require termination of nonconforming use when the use is discontinued for a statutory period (usually two years).

2. Complete discontinuance might not be necessary; the nonconforming use might be terminated if it is “substantially” discontinued

F. Ordinances requiring amortization will be upheld in most Jx if the owner is given “reasonable” time to wrap up the business and recover his costs.

1. Reasonableness determined by:

a) Nature of the use/business/products

b) Amount invested

c) Public detriment

d) Surrounding neighborhood.

2. The right to maintain the nonconforming use ends at the end of the amortization time.

3. Some legislation sets up the amortization time to automatically end when the property is sold.

Transfers of land

LX. Transactions

A. Agents owe clients a fiduciary duty.

1. they may not benefit themselves at client’s expense.

B. Must be in writing to satisfy S/F

1. writing a note on the memo of the check might be enough if recipient signs it and cashes it 

LXI. Contract of sale

A. During escrow, the title is in limbo so it’s unclear who bears the risk of loss.  So we construct the roles and call it equitable conversion.

1. Pre-sale owner becomes the “legal owner”.  

2. Buyer becomes the “equitable owner” who bears the risk of loss.

3. The legal owner continues to insure the home.  If anything happens to the home during escrow, the legal owner will take his insurance payment and assign it to the equitable owner.

4. The owner becomes the trustee of the home for the buyer and the buyer becomes the trustee of the payment for the owner.

LXII. Marketable Title

A. In every contract of sale there is an implied vocenant to deliver marketable title. 

B. The title is free from reasonable doubt that someone has superior title.

1. Title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person.

2. Title is reasonably free from future legitimate litigation.

3. An insignificant blemish does not render it unmarketable.

4. Violation of zoning ordinances makes title unmarketable

C. Unmarketable title results when:

1. seller does not own the estate he purports to be selling

2. if the title is subject to a lien, easement or other encumbrance UNLESS the buyer has notice of it.

a) EX:  Buyer sees the dirt road on the property. He must know there is an easement.

Deeds

LXIII. Three types of deeds

A. General warranty deeds usually include six elements:

1. Covenant of seisin  (present covenant) 

a) Grantor promises he owns the type of estate he purports to convey and the quantity of land he claims to convey

b) Ex of breach:  O conveys fee simple when he only has a life estate.

2. Covenant of right to convey  (present covenant)

a) Grantor promises he has the right to convey the property.

b) Usually a breachor will breach covenant of seisin, too.

(1) Unless breachor is a trustee who holds legal title but is prohibited by the trust rules from conveying the land.

3. Covenant against encumbrances  (present covenant)

a) Encumbrances are rights or interests held by third parties that lower the value of the land or restrict the use of the land.

(1) Mortgages, easements, restrictive covenants, liens, water rights are all encumbrances.

b) Existence of a zoning ordinance is not an encumbrance.

c) Violation of a zoning ordinance is an encumbrance in some Jx.

(1) Some courts view a violation as a risk of litigation so it encumbers.

(2) Other courts view a “risk” as something in the future, not a present interest, so no encumbrance.

d) Existence of visible, permanent improvements might be encumbrances.

(1) Some courts say if you can see them- like RR tracks, power lines, roads= it puts the buyer on notice an easement exists and there is no warranty against such obvious encumbrances.

(2) Other courts follow the traditional rule and only warrant encumbrances recorded in the deed.

4. Covenant of warranty  (future covenant) 

a) The grantor promises to defend the grantee’s title against lawful claimants

b) The grantor will compensate (indemnify) grantee for any losses resulting from superior claimants.

5. Covenant of quiet enjoyment  (future covenant)

a) Functionally identical to covenant of warranty

6. Covenant of further assurances  (future covenant)

a) Grantor promises he will execute any additional documents and take any other actions that are reasonably necessary to perfect grantee’s title.

B. Present covenants are breached, if ever, at the moment of transfer.

C. Future covenants are not breached until the superior claimant actually or constructively evicts the grantee, then the grantor is bound to get involved.

1. The run with the land to all future successors.

D. Special warranty deeds warrant only against the grantor’s own acts

E. Quitclaim deeds contain no warranties.

LXIV. Elements of a deed

A. Description of the premises, parties’ names and words of conveyance.

1. land conveyed by using its boundaries.

2. Hierarchy of preferred descriptors:

a) Natural monuments (trees)

b) Artificial monuments (stakes)

c) Adjacent boundaries

d) Directions (northwest)

e) Distances

f) Area (acres)

g) Place names (Johnson’s farm)

B. Habendum

1. Describes the type of estate, conditions and covenants.

2. Describes warranties, if any.

C. Seal and delivery

1. Problems with delivery usually arise in donative transactions where the donor manifests an intent to retain some control over the deed or the property.

2. Either words or actions can manifest delivery

a) The grantor must manifest by words or actions an intent that the deed be immediately effective to transfer an interest in land to the grantee.

3. The deed is presumed to be delivered when it is recorded or when the grantee has physical possession of the deed.

4. Most courts follow the common law that a grantor may not condition delivery to the grantee.

a) “To G effective upon my death” is usually not a delivery.

b) “To G when G reaches age 25” is usually not a delivery.

D. Forged deeds are invalid

E. Indentured deeds are from the old English days when people tore the deed in half at unique angles with signatures on each side, so only the two originals would fit together.

Title Recording System

XXXIV. Generally

F. Deeds are valid as long as they are delivered, they do not have to be recorded.

G. Functions:

1. system of public record allows everyone to know who owns what without disputing every single transfer.

2. puts important documents in safe place rather than with an individual who might lose them

3. protects purchasers and creditors against prior unrecorded interests.

4. Provides Constructive notice when four elements are met:

a) Meets the formal requirements for recording

(1) Invalid if it’s not notarized, forged, fraudulently notarized

b) Contains no technical defects

(1) Invalid if the name is wrong and prevented someone from finding the deed under the real names, 

(2) Invalid if the description of the property is wrong or vague (Luthi v. Evans p565)

c) Recorded in the “chain of title” 

(1) Documents that record a deed before the grantor obtained title do not provide constructive notice (too hard to find because a title searcher would only look for O transfers after O owned it)

(2) A prior deed recorded after the grantor conveyed title to a subsequent purchaser is not in the chain of title. 

(a) Ex:  O gives deed #1 to A in 2000 not recorded.  O gives deed #2 to B in 2001.  A records Deed #1 in 2002.  Does not give notice, because a title searcher would only look under O’s name until 2001 when he gave Deed #2 to B.

(3) A prior conveyance from a grantor outside the chain of title does not give constructive notice.

(a) Ex:  O gives deed #1 to A in 1998 and it’s not recorded.  A gives deed #1 to B in 1999 and it’s recorded.  O gives deed #2 to C in 2000 and it’s recorded.  C does not have constructive notice because he has no way to know A exists.

d) Is properly indexed.

(1) A document improperly indexed does give constructive notice because it’s not the owner’s fault the deed was not indexed properly; she tried to record it. (maj rule)

(2) CA treats it as unrecorded, does not give constructive notice, because owner is in the best position to make sure it’s indexed properly and new buyer has no way of knowing.

H. The County recorder does not check the validity of the recorded instrument.  It only checks the format.

1. A title searcher, or abstractor, must not only search through the documents but evaluate their legal relevancy.

LXV. Recording Acts

1. Modify the traditional rule that the person whose interest is delivered first prevails over anyone who acquires a later interest.

2. In most states the rights of a bona fide purchaser prevail over the first in time claimant.

B. Race system

1. Used by 2 states

2. Does not recognize the BFP,

3. The first purchaser of value to record, wins.

C. Notice system

1. Used by half the States

2. BFP wins as long as he didn’t have notice.

3. BFP must meet 3 requirements:

a) subsequent purchaser

(1) purchaser also includes people getting easements, liens, etc.

b) valuable consideration

(1) Does not protect donees, devisees and heirs.

(2) Courts may require an amount substantially related to market price, others require the price not be grossly inadequate, they don’t want to see a nominal amount.  (trying to distinguish between negotiated prices and gifts)

c) without notice

(1) actual

(2) record/constructive:  where an appropriate search of public records would have revealed the prior interest; regardless of whether buyer actually did a search

(3) inquiry:  suspicious circumstances indicate the buyer should investigate further; like stranger/tenants in possession, reference in a deed.

(4) Imputed:  where buyer has a special relationship with someone who has actual notice, like an agent.

D. Race-notice system

1. A BFP wins as long as he records first. 

2. If he recorded 2nd, he had notice and can’t be a BFP

LXVI. Indexes

A. Tract index- nobody uses this.

B. Grantor-grantee index most common.

LXVII. Doing a title search

A.  Step #1: make sure grantor owns land.

1. start with the current proposed grantor’s name and work backwards in the Grantor Index. Then take the last person’s name and use the Grantee index to move forward.

B. Step #2: evaluate any liens, easements, covenants, encumbrances affecting the land.

1. Read thoroughly any documents affecting title to the land.

LXVIII. Mechanics

A. Document must be notarized

B. Document must be in the form of a type that affects the title to or possession of real property

C. Someone gives the document to the clerk, who stamps it, assigns a catalog number to it, copies the original for the county to keep and mails the original back to the owner.

Title Assurance

LXIX. Title covenants

LXX. Title opinion

LXXI. Title insurance

A. Generally

1. Paid in one premium, no fixed time it ends. Continues as long as insured has an interest in the property

2. Does not run with the land

Mortgage

B. Borrower/mortgagor gives the lender/mortgagee a promissory note and a mortgage.

1. Promissory note creates personal liability

C. Default clause

1. Mortgagor’s rights end at default

D. Defeasance clause

1. Mortgagee’s rights end at payment of debt

LXXII. Lien theory v. title theory

LXXIII. Deed of trust

A. Borrower conveys title to the land to a third person (or the lender) to hold in trust to secure payment of the debt to the lender.  

1. The trustee has the power to sell the land without going ot court if the borrower defaults.

LXXIV. Foreclosure

A. Judicial sale

1. Mortgagor receives written notice.

2. Mortgagor retains right of redemption throughout proceedings.

3. Public sale

4. Proceeds are used to pay off mortgagee and other junior lien holders, remainder goes to the mortgagor.

5. If the proceeds do not cover the mortgagor’s debt, the mortgagee can obtain a deficiency judgment on the mortgagor.

B. Power of sale

1. Mortgagee has the power to sell the land at public sale without going to court. 

2. The right is baked into the mortgage.

C. Strict foreclosure

1. Gives mortgagor the right to pay the mortgage within a specific time frame or forever lost the right.

D. Equity of redemption

1. Gives mortgagor the right to pay off the mortgagee throughout the foreclosure proceedings.

E. Statutory right of redemption

1. Gives the mortgagor the right to pay off the purchaser at the public sale for some statutory period after the foreclosure sale.

LXXV. Land installment contract as an alternative to a mortgage.

A. Buyer/vendee agrees to pay the purchase price of the land in installments to the seller/vendor over a period of years.

1. Vendor retains title if the vendee fails to perform.

2. If vendee fails to perform, vendor has the right to cancel the K, retake the land, and retain all payments without any foreclosure sale or judicial action.

3. Vendor gives vendee title after the last installment.

Water Law

LXXVI. Riparian water rights

A. Come with land ownership rights of parcels contiguous to streams, lakes, ponds.

1. Stream beds of nonnavigable waters owned by parcel owners.

2. Stream beds of navigable waters owned by gov’t

B. Rights are not lost thru nonuse.

C. Parcel owner has the right to reasonable and beneficial use.

1. no gov’t permission necessary

2. use is for the parcel only.

LXXVII. Describe appropriative water rights

A. Developed during CA gold rush

B. Water use regulated by a permit system, where permits are distributed by the State Water Resource Control Board.

C. During shortages, 

D. Use is regulated by first in time first in right.

E. Most recent permits are curtailed first.

