LAND SALE Ks

-- Statute of Frauds

· LSK must be in writing, signed by party to be bound, must list names of parties, adequate description of land, and price

· Party that did not sign cannot sue party that did sign

· Exceptions:

- Partial performance which would result in irreparable injury if K not enforced (e.g., paid deposit)

- Estoppel—usually equitable estoppel; party reasonably and detrimentally relied on the K

-- Marketability of Title

· Seller must convey marketable title; buyer can rescind if unmarketable

· Marketable title = free from hazard of litigation; unencumbered FS

· Unmarketable:

- (1) Defect in record chain – may be a superior owner 

- (2) Private encumbrance – material defect of substantial character, unless waived
· Material defect – mortgage, lien, covenant, easement at time of closing

* Minority holds that beneficial easements (e.g., public utility easement), open and visible, and known to buyer, is not an encumbrance

· Substantial character – affects value, quality, quantity of land or use

- (3) Public encumbrance – land is in violation of a gvt regulation/ordinance at the time of closing

· Duty to provide marketable title ends at closing (LSK merges into deed)

· If LSK says “marketable title” but there is a recorded encumbrance, buyer can rescind.  If there are recorded encumbrances, LSK must say “marketable title subject to encumbrances” to restrict buyer from rescinding

-- Doctrine of Equitable Conversion

· Buyer has equitable title beginning at LSK; seller has legal title as trustee until closing

· Risk of loss:

- Majority:  burden of loss (fire, etc.) is on buyer beginning at LSK, even if seller retains possession, because buyer has equitable title (doctrine of EC)

- Some cts put risk of loss on seller

- Uniform Vendor Purchaser Risk Act:  Some cts put risk of loss on possessor (CA)

- Parties should include a risk of loss provision 

· If a party to the LSK dies, if equitable conversion has occurred, seller’s interest is personal property (purchase price paid by buyer) and buyer is owner

-- Duty to Disclose Defects

· Caveat Emptor is slowly eroding, but still exists in some states

· In most states, buyer can rescind if a material defect:

- (1) impairs the value, quantity, or quality of the property,

- (2) was known by seller, and 

- (3) was undisclosed and not reasonably discoverable by buyer, OR

- (4) there was mutual mistake of fact or fraud as to the material defect

· Many states put same duty on real estate broker as seller

· Disclosure of hazardous waste disposal:  CERCLA imposes SL for cleanup costs of a site containing hazardous waste, upon any prior owner/operator/transporter/waste generator of the site at the time of contamination

- SARA provides “innocent landowner defense” to post-contamination purchasers

-- Implied Warranty of Quality

· Similar to IWH

· Can sue a “merchant of housing” (builder, contractor, subdivider, commercial vendor); no privity required, so subsequent purchasers can also sue

· Can only sue for latent defects which become manifest after subsequent purchase (must sue previous owner if possible under failure to disclose) and were not discoverable had a reasonable inspection been made prior to purchase; defect must be discovered within a reasonable time

· Defense:  defects were a result of age or ordinary wear and tear; substantial change by owner/previous owner

-- Merger:  when title passes, the LSK usually is extinguished by merger into the deed; after merger, buyer can only sue for covenants in the deed

-- Marketable title, no title (quitclaim title), good record title (better than marketable title), and insurable title

DEEDS

-- Essential elements:  grantor, grantee, words of grant, description of land, signature of the grantor, consideration, delivery, recording, and, sometimes, attestation or acknowledgment

-- 3 types of deeds in US:

· General warranty deed – warrants title against all defects in title, whether they arose before or after the grantor took title
· Special warranty deed – contains warranties only against the grantor’s own acts but not the acts of others; defect must have arisen during the grantor’s tenure, not prior
· Quitclaim deed – contains no warranties of any kind.  Merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, grantee cannot sue grantor; still subject to marketability of title until closing
-- Consideration—not required; merely customary to state in a deed that some consideration was paid by the grantee.  It is neither customary nor necessary to state the exact consideration given; Damages will be determined by the amount on the deed
-- Description of Land—deed must contain a description that locates the parcel by describing its boundaries
· Customary methods:
- (1) Reference to natural or artificial monuments and, from the starting point, reference to directions and distances (“metes and bounds”)
- (2) Reference to a government survey, recorded plat, or some other record
- (3) Reference to the street and number or the name of the property.
· Reference points might disappear
-- Delivery—valid delivery requires words or conduct of grantor showing his intent to immediately make the deed operative and pass interest
· 2 methods:
- grantor hands deed to grantee upon receipt of purchase price
- grantor puts deed in hands of escrow agent who hands deed over upon closing
· Escrow agent is the agent of both the grantor and the grantee; grantor cannot recall the deed from the agent unless the conditions are not met.

· When the agent delivers the deed to the grantee, the title of the grantee will relate back to the date the grantor handed the deed to the agent.
· No intent to deliver when grantor holds onto deed and continues to live and manage the land like his own (Sweeney, Administratrix v. Sweeney).
· No delivery when the deed is handed over to grantee but extrinsic evidence shows that the deed is to take effect at the death of grantor
· If grantor intends to transfer title of land immediately, deed is valid even without physical delivery (e.g., if kept in safe deposit box).
· If grantor intends to transfer title at death, deed is void because there was no delivery, and testamentary transfer is only valid if the document complies with the Statute of Wills (Rosengrant v. Rosengrant).
-- Seal—Some jxs still require that the deed have a seal, but it is merely formal; almost anything can be a seal (including a signature)
-- Habendum clause?
-- Fraud/forgery
· A forged deed is void.
· Most courts hold that a deed procured by fraud is voidable by the grantor in an action against the grantee, but unaware subsequent bona fide purchasers prevail over the grantor.
- As between 2 innocent persons, one of whom must suffer by the act of the fraudulent third party, the law generally places the loss on the person who could have prevented the loss to the other.
- A deed procured by fraud, unlike a forged deed, is effectual to pass title to a bona fide purchaser.
-- Warranties In a Deed
· Present covenants:  Warranties of limited scope – operate only btwn buyer and seller, not successors; enforced like an ordinary K (damages not specific performance); SoL runs upon delivery of the deed.
- Covenant of seisin
· Grantor warrants that he owns the estate
- Although the covenant of seisin does not run with the land, some courts allow hold that it does run with the land—the chose in action to sue for breach of a covenant is assigned to each subsequent covenantee (Rockafellor).
- Covenant of right to convey
· Grantor warrants that he has the right to convey
· Necessary, e.g., because a trustee might have legal title but be forbidden by the trust instrument to convey it
- Covenant against encumbrances—see flow chart
· Grantor warrants that there are no encumbrances on the land (mortgages, liens, easements, covenants)
· General rule:  an easement which is a burden upon the estate granted and which diminishes its value constitutes a breach of the covenant against encumbrances in the deed, regardless of whether the grantee had knowledge of its existence or that it was visible and notorious.
- A minority of jxs hold that the covenant against encumbrances is not breached if the buyer had actual or constructive knowledge of an open and visible encumbrance, such as a highway or public utility easement.
· Some covenants that are related to the physical conditions of the land but do not affect title have been excluded from the covenant.
- Any intention to exclude an encumbrance should be manifested in the deed itself (expressly not implied/orally)
- Latent violations of land use regulations which (1) don’t appear on land records at time of conveyance, (2) are unknown to the seller, and (3) have not ripened into an interested that can be recorded on land records, do not constitute an encumbrance for the purpose of deed warranty or marketability of title (Frimberger v. Anzellotti).  

- Certain visible public easements, such as highways and railroad rights of way, in open and notorious use at the time of the conveyance, do not breach a covenant against encumbrances.
- Contrary to Frimberger, any substantial violation of municipal ordinances is an encumbrance in violation of the deed covenants if the seller—either the builder or a subsequent owner—can determine from municipal records that the property violates local zoning or building regulations at the time of the conveyance (Bianchi v. Lorenz).
· Future covenants:  Operate btwn grantor and grantee and successors; “run along with title of the land”; SoL runs when covenant is broken in the future (e.g., at time of actual or constructive eviction)
- Covenant of general warranty
· Grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title
- Grantor is not liable for legal fees incurred by grantee in successfully defending title, because the third party’s losing claim is not lawful.  The grantor is liable for legal fees only if grantee loses to a superior lawful claim.
- Covenant of quiet enjoyment
· Grantor warrants that grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title (identical to covenant of general warranty; often omitted from general warranty deeds)
- Covenant of further assurances
· Grantor promises to execute any documents necessary to perfect title (pay a mortgage, etc.)
- A future covenant is not breached until the grantee or his successor is evicted from the property, buys up the paramount claim, or is otherwise damaged.
- For a future covenant to “run with the land” to a successor claimant, the covenantee must convey to the successor either title or possession, some “thing” to which the covenant can “attach” and with which it can “run.” 

-- Damages for Breach of Covenants in warranty deeds

· In most states, grantor is only liable for amount he received; grantee loses cost of improvements to land, increased value of land, etc.

· Breach of covenant of seisin:  The measure of damages is return of all or a portion of the purchase price.  If A buys 100 acres and title fails to 20 acres, A gets 20% of the purchase price unless the MV is significantly higher than A paid—then, A does not get benefit of bargain.  If the portion left is not usable, buyer is entitled to rescission and can recover all of purchase price.

· Breach of covenant against encumbrances:  Damages (1) reward the cost of removal if the encumbrance is easily removable (e.g., mortgage) or (2) reward the difference in value between the land with and without the encumbrance if it is not easily removable (e.g., a restrictive covenant or easement).  Tends to follow K law—puts the grantee in as good a position as if the covenant or warranty had not been breached, giving the grantee the benefit of her bargain.

-- Estoppel by Deed (The Doctrine of After-Acquired Title)

· Suppose a grantor conveys land to a grantee that the grantor does not own, and the grantor warrants the title to the land.  If the grantor subsequently acquires title to the land, the grantor is estopped to deny that he had title at the time of the deed and that title passed to the grantee.  Since the grantee could sue the grantor on the warranty, when the grantor later acquires title, and compel the delivery of a new conveyance, the law eliminates the necessity of a lawsuit and automatically passes the subsequently acquired title to the grantee.  

· Includes general/special warranty deeds and quitclaim deeds if the deed represents that the grantor had title.

-- Patent Assignment Estoppel

· Applies to patent assignments, not licenses

· Prevents the assignor-inventor and those in privity with him, who are sued for infringement, from challenging the validity of the patents previously assigned by inventor to the assignee.  This doctrine bars only the assignor (and those in privity with him).  (Diamond Scientific Co. v. Ambico, Inc.)

· Exceptions:  

- The USSC has allowed the assignor to present evidence of the state of the art for the sole purpose of construing and narrowing the claims of the patent.  

- Doctrine of assignor estoppel is not available to the assignee “to foreclose the assignor of a patent from asserting the right to make use of the prior art invention of an expired patent, which anticipates that of the assigned patent.”  If a patent claimed to be infringed represents the same invention as a previously expired patent found in the prior art, the doctrine does not apply.

-- Revocable trusts

· Valid in all states

· Functions like a will but avoids probate (and the cost, delay, and publicity associated).

· The grantor need only manifest intent to create a trust, and sign a written instrument if land is involved (SoF); no delivery is required.

· Grantor and beneficiary retain the right to revoke the trust.

· No delivery or recording necessary.

· Connecticut and a few other states allow for revocable trusts with the right to removal from forced spousal share, which applies only to the decedent’s probate estate.

THE MORTGAGE

-- Ordinarily, the purchaser of real estate will make a small down payment of the purchase price and borrow the rest of the money needed.  

-- Lenders (mortgagees):  banks, savings and loan associations, and other financial institutions

-- Steps:

· Loan application

· Lender checks borrower’s credit rating, earnings, job security to determine acceptability of risk

· If loan is approved, lender issues its commitment to provide financing on specific terms within a specified period; strict inflexibility

· Lender requires security in the form of a mortgage on the property purchased

-- Mortgages are sold on the secondary market to capital investors

-- Mortgage law is resistant to uniformity from state to state

-- Borrower must give the lender a NOTE and a MORTGAGE
· Note (aka promissory note)
- Note promising to pay the loan amount with interest; usually payable in equal installments spread over 20-30 years

- The note is basically the contract to pay back money for the loan

- Note creates personal liability, but in case of default the lender will want to be able to reach, with priority over other creditors of the borrowers, some specific property

· Mortgage

- To secure the note, mortgagee will require the mortgagor to execute a mortgage (lien) on the property they are buying.

- If borrowers fail to pay their note or perform obligations, lender can have the property sold (foreclose the mortgage) and apply the proceeds of the sale to the amount due on the note.  The foreclosure is either at a private sale or under judicial supervision, depending on the jx.

- Mortgagor’s (borrower’s) interest in the property is known as equity (equity of redemption)

· Majority:  “Lien theory” – most states subscribe to this theory which disregards the form and holds that the mortgagor keeps legal title and the mortgagee has only a lien on the property.

· Minority:  “Title theory” – in about a dozen states, the mortgagee (lender) takes title to the land while the mortgagor has only equity of redemption

· If the foreclosure sale did not bring enough money to satisfy the debt, the mortgagee could recover a judgment for the deficiency against the mortgagor (subject to anti-deficiency legislation)

· Borrower has 2 protections:

- Judicial right to redeem from mortgagee (the equity of redemption) – a time allotted for payment after failure to make a payment on the note

- Statutory right to redeem from the purchaser at a foreclosure sale; comes into play after borrower’s equity is extinguished.

· Second mortgage

- 2nd in time, with notice of the earlier mortgage

- Riskier, so a 2nd mortgage carries a higher ir than 1st
- 2nd mortgagee’s rights are subject to the rights of the 1st mortgagee, i.e., the first mortgage is paid off first

· Purchase money mortgage—mortgage given to secure the purchase price of the land so that a person can buy the house

· Balloon payment mortgage—calls for periodic interest (only) payments until the due date of the debt, when the entire principal sum must be paid at once

· Amortized payment mortgage—even monthly payments which account for the principal and interest

· Deed of Trust

- In a large # of states (especially in the South and West), the mortgage takes the form of a deed of trust

- Way for mortgagees to avoid judicial foreclosure (closely supervised, timely, costly, and mortgagee cannot bid), so that they can have a private foreclosure sale

- Recognized in a majority of jxs

- The borrower conveys title to the land to a person (who is usually a 3rd person but may be the lender; usually a nominee of the lender) to hold in trust to secure payment of the debt to the lender

- On default by the buyer and request by the lender, the trustee can sell the land at a public sale out of court and the lender can bid at the trustee’s sale.  When the debt is not paid, the trustee sells the land under a power of sale in the trust deed, pays off the debt, and pays over to the borrower anything left.

- Some jxs give the mortgagee the power of sale to avoid judicial foreclosure under a deed of trust; other jxs hold that the mortgagee must resort to judicial foreclosure 

- Under a deed of trust, on default by the buyer and request by the lender, the trustee can sell the land at a public sale out of court and the lender can bid at the trustee’s sale (the mortgagee cannot bid at a judicial foreclosure sale)

- Except for the power to foreclose privately (rather than judicial foreclosure), the deed of trust is treated in almost all significant respects as a mortgage

- Modern statutes now permit the mortgagee to bid at his own sale when he has a power of sale written into the mortgage, eliminating the difference between a deed of trust and a mortgage with power of sale

· Installment Land Contract (Contract for deed)—buyer promises to pay for the land in the future, but goes into possession immediately; land title transfers upon full payment, keeping title as the seller’s security

- Seller can repossess upon default

- Seller can keep all payments made under the K as damages on buyer’s default

- Forfeiture of payments limited to situations where equitable (where amt paid is close to FMV)

- Buyer’s rights are similar to a mortgagor

- Payments usually amortized or interest pmts with balloon payment

· Foreclosure & Deficiency Judgments

- Acting as the fiduciary to the mortgagor, mortgagee has a duty of good faith and due diligence in conducting a foreclosure sale.

· Good faith may require refinancing, extensions, and fair notice; may be bad faith if fraudulent, chilled bidding, unusual hour of sale, misinformation of sale date, lack of notice, or other irregularity.

· Due diligence duty may be breached if there is a subsequent turnaround sale for a higher price (Murphy v. Financial Deve. Co.).

- If foreclosure is through a judicial proceeding, the sale price is ordinarily not challengeable unless it shocks the court, and the amount realized is applied to the debt.

- The mortgagee is entitled to a deficiency judgment for the difference between the mortgage and the sale price at foreclosure, collectible out of the general assets of borrower.

- When foreclosure is by private sale, however, courts may scrutinize the sale closely to assure that the mortgagee acted fairly, and may deny a deficiency judgment when there are sufficient grounds to set the sale aside.

- If the mortgagee is interested in obtaining a deficiency judgment, the prudent route is judicial foreclosure.

- Anti-Deficiency Statutes

· Some states prohibit deficiency judgments if the loan was used to purchase a residence (purchase money mortgage).

· Some prohibit deficiency judgments only when a power of sale foreclosure occurs (or other non-judicial foreclosures).

· Some states permit deficiency judgments but regulate how the judgment can be obtained and the amt of the judgment.

· Some require that mortgagees seek deficiency judgments at the time they foreclose.

· Some limit the amt to the difference between the principal balance and the property’s FMV at foreclosure

· Mortgagor can transfer title to the land “subject to the mortgage” or with “assumption of the mortgage.”

- “subject to the mortgage”—mortgagee cannot sue the subsequent buyer, but can foreclose

- “assumption of the mortgage”—buyer has same rights as original mortgagor

EMINENT DOMAIN AND REGULATORY TAKINGS

-- Limits for regulation and taking:  5th Am. states “nor shall private property be taken for public use, without just compensation.”

-- Regulating

· Leaving property in the hands of its owners but regulating its use through zoning

· Sometimes the gvt still expropriates (takes away something that belongs to someone else) the land it claimed only to control.  Some of the most intractable (difficult to deal with) issues in property law concern the matter of just when—under what circumstances—such governmental activities should be regarded as takings.

-- Taking

· Eminent domain = taking property from its owners and reallocating it to governmentally preferred uses

· Reallocation might be part of a grand scheme (e.g., an urban renewal program intended to upgrade a slum area) or might instead involve a narrow, self-serving transfer (e.g., gvt wants land for a post office)

-- Eminent Domain is the power of the gvt to force transfers of property from owners to itself or to other entities commonly invested with the power of eminent domain, such as public utilities and public schools, or at times, to other private parties.

-- 5th Amendment does not grant but confirms such power – “a tacit recognition of a pre-existing power.”

-- Most common rationale – eminent domain is an inherent attribute of sovereignty, necessary to the very existence of government.

-- Public Use

· 2 basic opposing views of the meaning of “public use”: 

- (1) advantage or benefit to the public (broad view)

- (2) actual use of or right to use the condemned property by the public (narrow view)

· Jurisdictions differ in their statutes.

· Taking with the power of eminent domain is a valid public use if it is to eliminate the “social and economic evils of a land oligopoly.”  Whether in fact the provision will accomplish its objectives is not the question:  the constitutional requirement is satisfied if the state legislature rationally could have believed the act would promote its objective.  It is not essential that the entire community, nor even any considerable portion, directly enjoy or participate in any improvement in order for it to constitute a public use.  (Hawaii Housing Authority v. Midkiff)

· The public purpose that has been found to support the slum clearance cases is the benefit to the public health and welfare that arises from the elimination of existing blight.”

· Condemnation for the public welfare cannot be forbidden, even if there is incidental private gain.  A municipality may use the power of eminent domain to condemn property for transfer to a private corporation to build a plant to promote industry and commerce, thereby adding jobs and taxes to the economic base of the municipality and state.  (Poletown Neighborhood Council v. City of Detroit )

· You cannot acquire a team through ED, only land for facilities.  (City of Oakland v. Oakland Raiders)

· The project must be viewed in the light of the entire plan, not on a piecemeal basis.  Public purpose is okay as well as public use, which is satisfied so long as the purpose is legitimate and not irrational.  (Kelo v. City of New London, Connecticut)

-- Just Compensation

· JC has been held to be satisfied by payment of FMV.  Compensation, in the constitutional sense, is not full because it does not account for relocation, sentimental value, or special suitability.

· The constitutional requirement of just compensation derives as much content from the basic equitable principles of fairness as it does from technical concepts of property law.

· Proposed solutions:

- System of bonuses defined by legislative schedules to compensate for loss of personal value.

- Canada allows for additional compensation for special advantages

- England allows FMV + 10% to soften the blow

- Florida allows for business damages in partial takings

TITLE ASSURANCE

-- System developed to assure purchasers that they have good title.

-- Public records office – where all instruments affecting land titles are recorded (deeds, mortgages, liens, wills, etc.)

-- Before buying, a purchaser should search/hire a lawyer to search the office for evidence of title to conclude who has the fee simple title to the land and any encumbrances or servitudes.  

-- Title registration is available in a few localities.  There, the state registers title and issues a title certificate to the owner, which is reissued to each new purchaser of the property.

-- Private insurance companies sell title insurances for a premium.  Title insurance companies maintain their own private record storage system which duplicates the public records in a computerized system.

-- Title security in the US is very high.

-- The Recording System

· Statutes provide for land title records to be maintained by the county recorder in each county.

· A deed is valid and good against the grantor upon delivery w/o recordation.

· Statutes typically require that a deed be acknowledged before a notary public or other public official before it is entitled to recordation.

· Recording statutes specify what instruments can be recorded:  deed, mortgage, lease, option, judgment or decree affecting title, a lis pendens (notice of pending action), wills and affidavits of heirship, etc.; 1/3 of states permit recordation of affidavits containing statements of fact relating to title.

· PP:  Recording acts have the fxn of protecting purchasers for value and lien creditors against prior unrecorded interests.

· A subsequent bona fide purchaser is protected against prior unrecorded interests.  However, the common law rule of “prior in time, prior in effect” continues to control unless a person can qualify for protection under the applicable recording act (race jx, notice jx, race-notice jx).

-- The Indexes

· 2 types:  tract index and grantor-grantee index

· Tract index is rarely used because ID numbers do not exist for all land (metes and bounds descriptions, lack of subdivision tract numbers, etc.)

· Grantor-grantee index:  separate indexes are kept for grantors and grantees, organized by surnames.

· The older the index, the more consolidated the volumes (and the easier to search).

· There may be separate indexes for each type of instrument.

· The index is merely a helpful method of locating the instrument which should be examined.

-- Searching Title

· In searching title, you go backward in time to an acceptable source or “root of title” in the grantee index, then search forward from that source in the grantor index.

· When searching forward, you must search the index for each year until you find a deed.  Start with the date of execution, not recording.  With respect to each owner, you pick up all of the claims against the owner by running the grantor index under the owner’s name forward from the time of the execution of the first deed giving title to such owner to the time of recording of the first deed out from such owner.  Something could have happened between the date of execution and the recording date.

· Take note of deeds, mortgages, attachments, lawsuits, conveyances, etc.

· Subsequent recorded deeds by bona fide purchasers prevail over unrecorded deeds by previous bona fide purchasers.

· A title searcher must search places other than the recording office (probate courts and other places).

- How far back?  Some jxs require back to a sovereign, in others 60 yrs, in still others a shorter pd.  The search is not limited to the SoL pd because the statute may not have begun to run on various types of interests.

-- An innocent subsequent purchaser w/o constructive notice as to the rights of an initial purchaser will have rights to the land superior to those of the initial purchaser.  The recording of an instrument of conveyance w/ a general conveyance clause of all of one’s property does not constitute constructive notice to a subsequent purchaser.  To give the subsequent purchaser constructive notice, the instrument needs to describe the land with sufficient specificity so that the land can be identified.  (Luthi v. Evans)

-- The fact that a deed is not properly indexed by the registrar of deeds will not prevent constructive notice.  Recorders are usually protected by governmental immunity or liable for an amount far less than the land is worth.

-- American Law of Property:  Names like that of the record owner, spelled differently but pronounced alike, give constructive notice so long as they begin with the same letter.  However, some cases reject the doctrine of idem sonans in searching attachment lien indexes.

· Doctrine of idem sonans = though a person’s name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds.

-- Land Description by Government Survey

-- On the formation of the Union, Congress made policy to survey lands and file plats in the General Land Office before the disposition of land to the public.

-- Thomas Jefferson developed the gridiron plan of dividing cities for surveying purposes, and the method was used in most states.

· Each township is 6 mi2, divided into 36 tracts called sections, 1 mi2 each (about 640 acres)

· Section corners marked by stakes or monuments with “quarter-corners” in between

· Correction lines solved the problem of earth curvature

-- RECORDING ACTS

· Recordation is an issue when more than one grantee is contesting title

· 3 types of recording acts (a jx will apply one of these):

· (1) Race statute – person who wins the race to record prevails

- Knowledge of prior purchaser by subsequent purchaser is irrelevant

- Limits inquiries into matters off the record

- Title transfer more efficient

- Race statutes for conveyances only exist in Louisiana and N. Carolina today

- A few states have race statutes for mortgages

· (2) Notice statute – subsequent bona fide purchaser prevails if he did not have actual or constructive knowledge of prior claim at the time of conveyance (bona fide = no notice)

- prior purchaser’s recording puts subsequent purchaser on notice (if recorded before conveyance); no notice is effectuated if land is conveyed to a subsequent purchaser before the prior purchaser has recorded

- shelter rule:  a 3rd purchaser claims protection under the shelter rule if his grantor was protected under the recording act (O conveys to A, then to B, A then records, B then conveys to C…C is protected under the shelter rule because B had no notice of conveyance to A)

- subsequent purchaser protected even if he does not record first

- prevents fraud against prior grantees

- fairness as between two conflicting claimants

- less efficient than race statutes since there is dependence on matters off the record

- subsequent purchaser must have given valuable consideration (must be bona fide)

- About half the states have notice statutes:  Illinois, Mass, Tx, Virginia, Florida

· (3) Race-Notice statute – subsequent purchaser prevails against prior unrecorded interest only if he (1) is without notice of the prior instrument and (2) records before the prior instrument is recorded.

- Eliminates lawsuits turning on extrinsic evidence about which deed was delivered first

- Motivates recording

- ½ the states have race-notice statutes:  Georgia, Michigan, New Jersey, NY, California

-- Liability for negligence

· Lawyer or other agent in charge of closing a transaction is liable to the grantee for failure to record a deed promptly if the grantee suffers as a result.

· Lawyer may be liable to the buyer even though he is the lawyer for the seller.

· Lawyers performing title work are liable to reasonably foreseeable persons who detrimentally rely on the lawyer’s title work.

-- The recording of an instrument affecting the title to real estate that does not meet the statutory requirements of the recording laws, does not give constructive notice. 

· Unauthorized document may not be “recorded” as to give constructive notice—must be acknowledged before a notary public or other official

· Some states require that a transfer tax be paid before deed is recorded

-- CHAIN OF TITLE PROBLEMS
· Chain of title = sequence of transactions from the sovereign to present claimant; or the pd of time for which records must be searched and the documents that must be examined within that time pd.

· A grantee’s name can be left blank, but the deed does not become valid, and therefore notice is not given, until the name is filled in

· Marketable Title Acts – Require title owner to record every set # of yrs (20 – 40 yrs, depending on jx)

· A subsequent purchaser from a common grantor in a subdivision has constructive notice of the restrictions on the rest of the subdivision, and thus acquires title subject tot those restrictions

· CA requires expanded search

· Courts are split on whether an easement or restrictive covenant on Whiteacre that appears in a prior deed of Blackacre from the common owner of Blackacre and Whiteacre is in the purchaser’s chain of title to Whiteacre.

· Wild deed = unconnected to an owner in the chain of title (grantee records before grantor records, so it looks like grantor never had right to convey); problem eliminated if there is a tract index system

· Exceptions (where a chain of title defect would still provide constructive notice)

- If there was actual notice, or if they should have reasonably had actual notice

- If the person was living on the property, there is actual notice

-- Persons Protected by the Recording System

· Statutes are different in each state and must be read carefully.  

· CA statute protects “any subsequent purchaser or mortgage” and  “any judgment affecting the title.”  Most courts require that more than a nominal value (a “substantial amount” or “not grossly inadequate”) be paid to qualify a person as a purchaser.

· Most statutes do not protect donees and devisees, even in race jxs.

· The pro tanto (“only to that extent”) rule protects buyers to the extent of payment made prior to notice, but no further.  A buyer, who prior to the payment of any consideration receives notice of an outstanding interest, pays the consideration at his peril and is not protected as a bona fide purchaser.

- Thomas deeded his ½ interest to his daughter Sarah, for love and affection.  Thomas then deeded the same interest to Charles, for $1000 and life care and burial.  Charles promptly recorded.  Sarah recorded shortly thereafter.  Charles lived in the house and cared for Thomas until Thomas died.  Charles was a protected subsequent purchaser (no notice) only to the extent of the $1000 paid before Sarah recorded her deed.  The remaining consideration, lifetime care and burial costs, was paid after Sarah had recorded, which gave Charles constructive notice of her prior claim.  (Alexander v. Andrews)

· A bona fide purchaser takes title to real property without notice of the interests of others.

· Some appellate courts have held that partial payment of the consideration is insufficient to render the buyer bona fide, but a majority of jxs have relaxed this harsh rule and have applied the pro tanto protection rule which protects a buyer to the extent of the payments made prior to notice.

· A lis pendens is not properly recorded until indexed.

· Creditors

- Many statutes protect creditors (only those who’ve established a lien) against unrecorded deeds and mortgages

- In many states, creditor isn’t protected until he prosecutes a lawsuit to judgment and forecloses a lien or holds an execution sale.

- Many states give a lien to persons who provide labor or materials on a building project.

· Quitclaim Deeds

- In most jxs, a quitclaim deed is treated the same as a warranty deed for the purpose of giving notice.

- However, in some jxs, a purchaser by quitclaim deed cannot claim the position of a bona fide purchaser without notice.  It may even be held that a quitclaim deed puts all subsequent purchasers on inquiry notice.

-- Inquiry Notice

· record and inquiry notice are both constructive notice 
· Hints of earlier competing claims recorded in the chain of title
· Physical facts of use and possession-who or what is on the land
· A deed in the chain of title, discovered by the investigator, is constructive notice of all other deeds, which were referred to in the deed discovered.  

· Physical possession is constructive notice to all the world and anyone having knowledge of said possession.  When possession is open, visible, and exclusive, it will put upon an inquiry responsibility to those wishing to acquire interest in that property.

NUISANCE 

-- Private Nuisance:  A private nuisance is any substantial and unreasonable nontrespassory invasion of another’s interest in the private use and enjoyment of land by any type of liability forming conduct

· Substantial = renders persons of ordinary sensitivities sick/uncomfortable

· Nontrespassory = non-physical, includes particulate matter

· Invasion may be either intentional or unintentional

- Intentional invasion = unreasonable under the circumstances AND purposeful, knowledgeable, or substantially certain to occur (regardless of the degree of care or skill exercised by him to avoid such injury)

· Unreasonable
- (Minority) Restatement (2nd) of Torts § 826:  gravity of the harm outweighs the utility of the actor’s conduct (or the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct feasible)

· gravity of the harm determined by the extent and character of the harm, the social value of the plaintiff’s use, and its suitability to the locality in question, and the burden on the plaintiff of avoiding the harm (§ 827)

· utility of the harm determined by social value, suitability to the locality in question, and the impracticality of the defendant preventing the harm (§828)

- (Majority) Level of interference crosses a threshold

- Unintentional invasion = conduct is negligent, reckless, or ultrahazardous; unreasonable refers to the actor’s conduct as well as the gravity of the harm

-- Public Nuisance:  A public nuisance is an unreasonable interference with a right common to the general public.   

· Government/agency typically brings an action

· For a private person to bring suit, she must show that the damage to her is of a different kind than the damage to the public at large

INTELLECTUAL PROPERTY LICENSES (parallels private land use controls below)

-- Distantly related to real property licenses; permission to use something valuable that is owned by someone else

-- Patent license may transfer the right to make the invention, or to use the art embodied in the invention or to sell the invention, or a combo.  The patent license simply permits conduct which would otherwise have constituted infringement.  Patent licenses can also be limited in other ways such as with regard to geographic areas.

-- Trade secret licenses are similar, but also contain extensive provisions with regard to confidentiality.

-- Copyright owners can convey at least 5 different types of licenses:  rights to reproduce the work, create derivative works, distribute the work, perform the work, and display the work.  These rights can be transferred to several licensees.  Copyright licenses may convey either exclusive or non-exclusive rights.  Important first-sale doctrine prohibits a copyright owner from exercising control over copyrighted products after they are sold, beyond the specific exclusive rights provided under the Copyright Act.

-- Trademarks can be licensed as long as the association is not interrupted.  Often limited to geographic areas.

-- Transferring software can be treated as a sale of good, or as a sale of services, or as a combo.  “Shrink-wrap” licenses (notices attached to the envelopes containing disks on which there is digitized info and programming) or on “click-wrap” licenses (notices on computer screens before access to data or program info is allowed) provide illustration.  Software companies seek to impose “covenants running with the software.”

PRIVATE LAND USE CONTROLS:  SERVITUDES
-- Servitudes are interests in the use of land that usually burdens one parcel for the benefit of another

LAND USE RIGHTS

Easement:

-- the right to enter land to do something on it (positive)

-- sometimes includes a restriction on what a landowner can do on his land, to avoid harming neighbor’s interests (negative)

Creation:

-- Created by express written instrument, deed, implication, or by prescription

-- Most jxs hold a grantor can reserve an easement in the property for 3rd parties.  Willard v. First Church of Christ, Scientist – when owner sells property intending churchgoers be allowed to park there, that intent binds the buyer.  See Rst 3rd of Property, Servitudes  2.6(2) (2000).
· A few courts hold that easements benefiting 3rd parties are invalid

-- A reservation is a regrant; i.e., a grant of the easement from the grantee to the grantor

· Thus, a deed from “O to A and her heirs, reserving an easement in O,” is treated as if there are 2 deeds.  The deed grants A a FS, then A is treated as granting an easement back to O.

· American cts hold that the grantee, by accepting the deed, made it her own and adopted the seal and signature of the grantor (legal fiction).

-- An easement can be in FS, for life, or for a term of years.

Appurtenant:

-- An easement appurtenant benefits the owner of the easement in the use of land belonging to the owner.  There is a dominant tenement as well as a servient tenement.  

-- Attaches to the dominant tenement and goes with it to successive owners.  Cannot be detached without the consent of both dominant and servient owners.  If doubt, ct uses easement appurtenant.

In Gross:

-- An easement in gross does not benefit the owner of the easement in the use of land belonging to the owner but benefits the owner without regard to ownership of the land (e.g., right to post a billboard on someone’s land)
Easements by Implication:

-- (1) May be implied from a “prior existing use” – the land was being used for that purpose when it was conveyed, and this use was apparent to the buyer

-- (2) May be implied “by necessity” – the easement is “reasonably necessary” to let the buyer obtain value from the land

· The definition of “necessity” is unclear and litigated.

-- An implied easement’s extent will depend on the circumstances under which the conveyance of land was made, including the extent to which the manner of prior use was known by the parties.  Van Sandt v. Royster – sewer pipe connecting houses floods homeowner’s basement.

· Each party will be assumed to know about reasonably necessary uses which are apparent after reasonably prudent investigation.

-- (3) May be created “by implied reservation” only when:

· (1) There was unity of ownership between the dominant and servient estates, i.e., a prior owner once owned both, but then sold them separately, AND

· (2) The necessity existed at the time the two estates were severed.  An easement “by prescription” can only be acquired if the use of the easement was adverse.

Easements by Prescription:

-- May be acquired “by prescription” in ways that are similar to adverse possession.

-- The use must be open and notorious (i.e., without any attempt at concealment), under a claim of right and not with permission of the owner, continuous, and uninterrupted by owner’s entry upon the land or bringing suit

-- Under the “Public Trust Doctrine”, the public’s right to use the tidal lands and waters also includes the right to gain access through privately-owned dry sand areas, and to use these areas as reasonably necessary (Matthews v. Bay Head Improvement Association – landowner cannot block the public from access to public beach).

Assignability of Easements:

-- When 2 or more persons own an easement “in gross”—the right to enter/use the land for personal benefit, rather than to improve one’s land—any actions involving the easement must be made with the common consent of all the owners.  Miller v. Lutheran Conference and Camp Association – artificial lake’s co-owner cannot assign the right to fish and swim in the lake w/o the consent of the other co-owner.

Scope of Easements:

-- If an easement benefits its owner in the use of a particular parcel of land, any extension of the easement to other parcels is a misuse of the easement.  Brown v. Voss – after landowners start building a house that straddles 2 parcels, owner of one parcel may revoke the road easement on it.

Termination of Easements:

-- An easement is terminated by abandonment when nonuse is coupled with an act manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence.  Presault v. US – gvt authorizes conversion of abandoned railroad easement running across private property into nature trail.

-- Easements may be terminated by prescription, where some person prevents the easement from being used for a certain period.

Negative Easements:

-- Authorize certain people to prevent adjoining landowners from doing something injurious on their own land, generally because it creates a nuisance for neighbors.

-- E.g., block your windows or air flow to land, undermine your buildings, or block artificial streams.

-- American courts resist creating new negative easements, but occasionally recognize new ones, e.g., rights to unobstructed views, and rights to conserve historic landmarks and scenic spaces.

Distinguish:  Licenses

-- Permission to enter land to do something that otherwise would be a trespass (guests for dinner, plumber)

-- Generally, licenses are freely revocable.  However, they become irrevocable through estoppel (Rst 3rd of Property, Servitudes  2.10).

· A license is irrevocable after the licensee has erected improvements on the land at considerable expense while relying on the license.  Then there is an easement by estoppel.  Holbrook v. Taylor – landowner cannot block a road running through his land after neighbors built a house in reliance on using it.

-- An oral license can be just as binding as a written one.  Shepard v. Purvine – neighbor may rely on other’s oral promise, without insisting on written deed.

-- But some cts hold that oral licenses can be revoked by the licensor, even if the licensee has spent money in reliance on the license, and even if the license was originally intended to be a continuous one.  Henry v. Dalton – oral licenses should be revocable to avoid burdening land with vague agreements.

Distinguish:  Profits  

-- Grants the right to take something off another person’s land that is part of the land or product of the land.  Profits include crops, timber, minerals, wild game, and fish.

-- An implied easement exists.  

-- Same rules as easements.

LAND USE PROMISES (Real Covenants and Equitable Servitudes)  

Real Covenants and Equitable Servitudes

THIS IS THE MODERN RESTATEMENT APPROACH….

	
	Real Covenants
	Equitable Servitudes

	Remedy
	Damages
	Injunction/special performance

	SoF
	Must be in writing
	Writing/implied

	Privity
	If Burdened party was not original party to the covenant (defendant), you must show:

1) horizontal privity AND

2) vertical privity – estate of SAME interest (if grantor had fee simple, grantee must have a fee simple; if grantee is a lessee, there is no vertical privity.)

If Benefited party was not original party to the covenant (plaintiff), you must show:

1) vertical privity only


	No privity required (in most states)

	Intent
	Required – parties must have intended the covenant to run with the land
	Same required 

	Touch and Concern
	If the covenant is Affirmative, courts will usually find that the covenant “touches and concerns” the land if it is limited in duration, limited in scope, and reasonably necessary for the use and enjoyment of the land

If the covenant is Negative, courts will usually find that the covenant touches and concerns the land.
	Same required

	Notice
	No notice required (because it must be in writing)
	Yes, notice is required—either actual, constructive, or inquiry


