INTRODUCTION TO PROPERTY

OVERVIEW

A. General Definition

Property is the relationship of two or more persons to a thing as that relationship is endorsed by the state. This definition recognizes that there can be no concept of property without at least two persons having competing claims to a thing. Furthermore, unless the claims of the competing claimants are to be settled between them by force, the definition of property also reflects that in a civilized society it also is necessary for some independent party - i.e., the state - to step in and resolve the competing claims when the parties cannot privately resolve the dispute

B. Casebook Definitions of Property
1. Wilbert E. Moore: Property consists of “institutionally defined and regulated rights of persons (or other social units) in scarce values.”  [Casebook, 2]

2. Willard Hurst:  Property… [is] the “legitimate power to initiate decisions on the use of economic assets.”  [Casebook, 2]

3. Friedman:  For something to be called “property,” it must be scarce and the legal system must identify it as such by permitting it to be exchanged on the market.  [Casebook, 7-8]

4. Two aspects of the meaning of property: 1) what actions can be lawfully taken by the holder of rights (the “owner” of the property); and 2) what are the objects (“scarce values” or “economic assets”) with respect to which such actions can be taken.  [Casebook, 2]

C. The legal system defines what may legitimately be treated by private persons as economic assets.  It also defines what is not property to be bought and sold (i.e., the Brooklyn Bridge or a judgeship).  Finally, the legal system defines markets and the formalities of markets (i.e., land can be sold but the instrument must be in writing).  [Casebook, 2-3]

D. Rights of Owners of Property

- property owners are entitled to the proverbial "bundle of rights" in their property. Included within the bundle are, among other things, the rights to (1) possess for some period of time, (2) mortgage, (3) exclude, (4) sell, (5) gift, and (6) devise by will

- a property right is protection by the state of a claim to valuable resources; a property right may be in an individual, a particular group or it may be held in common by people at large.   [Gilberts, 2]

E. Rights in Property are Relative and Not Absolute

- property rights are not always absolute. They may be subject to the claims of others, including the state

F. First-in-Time Rule

- It is a fundamental rule of property that the first person to take possession of a thing owns it.  A corollary of this rule is that a prior possessor prevails over a subsequent possessor.  [Gilberts, 1]

II. The Concept of Title

- in some sense, the word “title" is used synonymously with "ownership," but neither word should be viewed as expressing the notion that the person with title has absolute rights in the property. In most cases, it is likely that one person merely has a relatively better title than another person or that one person has title but nonetheless holds that title subject to the legitimate claims of others

III. The Concept of Possession

A. Possession Defined

- in a sense, the concept of "possession" is even harder to define than "title." The word may refer merely to an observable fact such as if X holds a stone in her hand, one would say X has possession of the stone.  In another sense, the word connotes a legal conclusion even though that conclusion may be inconsistent with observable fact.

B. Constructive Possession

- constructive possession is closely related to the concept of possession as a legal conclusion.  It arises when the law concludes that a person should be accorded the rights of a possessor even though the person may not have ever had observable possession of the thing or even have known of its existence

- constructive possession is a legal fiction that permits judges to reach a desired result by entitling the owner or occupant of premises as the “prior possessor”  [Gilberts, 19]

IV. Real and Personal Property

- historically, the law of property has divided the world of things into "real property" and ''personal property." The latter category has been further subdivided into "tangible personal property" and "intangible personal property."

A. Real Property

- real property includes land and those structures that are permanently attached to the land, such as buildings. It also includes growing crops and trees until they are severed, at which time they become personal property. Real property also includes items that were once personal property that have been permanently affixed to the land as an improvement. These are called "fixtures."

B. Tangible Personal Property

- tangible personal property (also known as "chattels") includes all other forms of property that have a corporeal existence - loosely something one can touch and see

C. Intangible Personal Property

- intangible personal property generally exists whenever one person has a legally enforceable claim against another. It includes bank accounts, stocks, bonds and notes, life insurance policies, copyrights, patents, trademarks, and business goodwill.

V. The Common Law Forms of Action

A. The Common Law Forms of Action Were:

1. Trespass: Trespass actions could be brought for injuries done to plaintiffs possessory interest in either chattels or land.

2. Trespass quare clausum fregit: An action for money damages for defendant's direct interference with the plaintiffs actual possession of plaintiffs land resulting from an unlawful or unauthorized entry.

3. Trespass de bonis asportatis: An action for money damages for defendant's injury to plaintiffs personal property resulting from a "carrying away" of plaintiffs goods or excluding the plaintiff from the use of the goods.

4. Trespass on the case: An action for money damages for defendant's indirect or consequential injury to plaintiffs chattels or land resulting from the defendant's wrongful act.

Case: Pierson v. Post
- Post was hunting a fox on public lands; before Post captured the animal, Pierson killed it and carried it off.  Post brought a trespass on the case action against Pierson. 

Legal Significance: Pierson (Defendant) prevailed because the court held that pursuit of a wild animal on public lands is insufficient to create property rights against someone who captures the animal.  [Casebook, 8-12]

5. Trover: Action to recover the value of personal property wrongfully taken or retained by the defendant rather than the thing itself.

6. Replevin or detinue: Actions to recover the possession of chattels wrongfully taken from the plaintiffs possession by the defendant.

7. Ejectment: Action to recover the possession of the plaintiffs real property.

- ejectment did not necessarily require the plaintiff to prove an “absolute” title; therefore, this action was unlike the action “trespass to try title” where plaintiff’s title had to be proved.  [Casebook, 13]

PERSONAL PROPERTY RIGHTS

HISTORY

I. Acquisition of Property Rights By Capture

- wild animals are the property of no one unless they are reduced to possession.  This is known as the rule of capture.  The rule also applies to resources other than wild animals.  [Gilberts, 2]

- The goal of the law is, by rewarding capture, to foster competition.  Also, it is an easier rule to administer than if pursuit were sufficient.  [Gilberts, 1]

A. Wild Animals

1. Acquiring possession of a wild animal

a. Actual physical possession or occupation 

- when a pursuer takes actual physical possession of the wild animal, the pursuer acquires a property right in the wild animal  [Class Notes, January 12: Pursuit alone is insufficient.  See also Gilberts, 3]
b. Mortal wounding or great maiming

- a pursuer who mortally wounds the wild animal and continues his pursuit might also acquire a property right in the animal as against one who actually kills the animal

- if because of a mortal wound or trap, capture of the animal is virtually certain, the animal is treated as captured.  [Gilberts, 4]
c. Netting of animals

- a pursuer who secures animals with nets such as to deprive them of their natural liberty also acquires a property right in the animal

- fish in public water can be fished by anyone unless already netted

- the trap must be complete; i.e., if the net is not yet closed, another person can take possession  [Gilberts, 4]
d. Custom

- property also may be acquired in a wild animal by pursuit coupled with a wounding where there is a well-known local custom awarding the hunter who wounds the animal possession because of the animal's peculiarities (i.e., a whaler who kills a whale gets to take it even if another whaler finds it once it has risen to the surface – in such cases, the custom is thought more effective in getting animals killed for the social good)  [Gilberts, 5]

e.  Wild Animals with animus revertendi (habit of return)
- if a captured wild animal develops a habit to return belongs to the captor even when roaming at large.  The principle behind this rules is that effort to tame wild animals is rewarded.  This does not apply to previously captured wild animals without a habit of return.  [Gilberts, 5-6]

2. Impact on competition

- the rule of capture fosters competition

- it is assumed that by rewarding capture rather than pursuit, more people are brought into pursuit which results in more capture.  [Gilberts, 3]

Case: Pierson v. Post
- Post was hunting a fox on public lands; before Post captured the animal, Pierson killed it and carried it off.  Post brought a trespass on the case action against Pierson. 

Legal Significance: Pierson (Defendant) prevailed because the court held that pursuit of a wild animal on public lands is insufficient to create property rights against someone who captures the animal.  [Casebook, 8-12]

Case: Popov v. Hayashi
- the parties were in the arcade section of PacBell Park when Barry Bonds hit a record-breaking homerun ball.  The ball landed in the webbing of Popov’s softball glove, but a crowd attacked Popov and the ball was knocked loose.  Hayashi picked up the loose ball and hid it until a video camera recorded his possession of the ball.  Popov claimed conversion of his dominion over the ball by Hayashi.  

Legal Significance: The court held that while Popov had not reduced the ball to his exclusive dominion before it was knocked loose, he undertook significant steps to achieve possession which was interrupted by the unlawful acts of others and that therefore Popov had a legally cognizable pre-possessory interest in the property.  Popov’s pre-possessory interest in the ball supported a cause of action for conversion, and the court ruled for equitable division by which the ball was sold and the proceeds equally divided between the parties.  [Casebook, 19-28]

- conversion is the wrongful exercise of dominion over the personal property of another.  There must be actual interference with the plaintiff's dominion.  Wrongful withholding of property can constitute actual interference even where the defendant lawfully acquired the property.  If a person entitled to possession of personal property demands its return, the unjustified refusal to give the property back is conversion.  [Casebook, 22]

- partition of property/ equitable division – can be physical or on a time basis, or as in Popov v. Hayashi, a division of the proceeds of sale [Class Notes, January 12]

3. Unfair competition

- competition must be fair so as to attract more persons into the pursuit and to protect against monopolies.  I.e., in order to take fish, one fisherman cannot sink another’s boat.  [Gilbert, 4]

4. Application of the law of capture to oil and gas

- the law of capture can apply as well to fugitive resources such as oil and gas, which may wander from space under A’s land to space under B’s land.  As applied, oil and gas belong to the person who first extracts them from the earth even if the oil and gas were initially pooled under the land of another.  

- The most persuasive reason for applying the rule of capture to oil and gas is that it gives incentive to produce oil and gas.  [Gilberts, 7]

- To conserve resources, most states have statutes which require “unitization” or “pooling” – apportionment of drilling profits among surface owners within an acreage unit – to prevent landowners from racing to put down wells to capture oil and gas from their neighbors.  [Gilbert 7]

LOST, MISLAID, AND ABANDONED PROPERTY

A. The General Rule

- for the most part, the finder's rights are subservient to the rights of prior possessors, even though they cannot establish that they are true owners. This fact may be simply a recognition that prior possession results in an ownership interest

- The general rule, in other words, is an owner does not lose title by losing the property.  As a general rule, and with important exceptions, a finder has rights superior to everyone but the true owner.  [Gilberts, 17]

- For a finder to establish a property right, he must 1) acquire physical control over the object and 2) have an intent to assume dominion over it.  [Gilberts, 18]

Case: Armory v. Delamirie (1722)

- a chimney sweep found a ring with a valuable jewel which he took to a jeweler to be appraised.  The jeweler refused to return the jewel to the chimney sweep on the grounds that the chimney sweep was not the true owner.  

Legal Significance: The court, in “one of the most famous dicta of all property cases” stated that the finder had a good title against “all but the rightful owner.”  [Casebook, 46-47]

B. Lost, Mislaid, and Abandoned Property

- found property can be characterized as lost, mislaid, or abandoned

- the classification of property as “lost,” “mislaid” or “abandoned” requires that a court determine the intent or mental state of the unknown party who at some time in the past parted with the ownership or control of the property.  [Casebook, Favorite v. Miller, 48]

1. Lost property: if a possessor involuntarily parts with property which the possessor can no longer find, the property is lost property

- the place where money or property claimed as lost is found is an important factor in determination of the question of whether it was lost or only mislaid…  Property is not considered lost unless, considering the place where and the conditions under which the property is found, there is an inference that the property was left there unintentionally [Casebook, 56]

- stolen property found by someone who did not participate in the theft is lost property [Casebook, 55]

- when the property is found upon the land of another, the finder is awarded the property if the property is characterized as lost property and the finder is not a trespasser  [Casebook, 60]

- lost property becomes the property of the finder once [any applicable] statutory procedures are followed and the owner makes no claim [Casebook, 55]

- lost property statutes are intended “to encourage and facilitate the return of property to the true owner, and then to reward a finder for his honesty if the property remains unclaimed.”  [Casebook, 53]

2. Mislaid property

- if a possessor voluntarily and intentionally lays down property in a place where the possessor can again reclaim it, but then forgets where it is, the property is mislaid property

- the finder of mislaid property acquires no rights to the property.  The right of possession of mislaid property belongs to the owner of the premises upon which the property is found, as against all persons other than the true owner.  [Casebook, 55]  

- the rationale for this rule is to facilitate the return of the object to the true owner.  It is assumed that, since the object was intentionally placed where it was found, it is likely that the true owner will remember where she placed it and return to reclaim it.  [Gilberts, 21]

Case: Benjamin v. Lindner Aviation, Inc.
- Lindner Aviation, Inc. was hired by State Central Bank to conduct a routine annual inspection of a plane which had been repossessed and was owned by the bank.  Benjamin was an employee of Lindner Aviation, Inc. and performed the inspection during which he discovered $18,000 in 35-year-old currency.  All three parties claimed the money.  

Legal Significance: The court characterized the money as mislaid because it was carefully hidden behind panels in the underside of the wings of the plane, which supported the inference that the owner intentionally placed the money there and intended to retain ownership.  The court held that the airplane, and not the hanger owned by Lindner Aviation, Inc., was the premises where the money was found.  Therefore, the court awarded the money to the bank. [Casebook, 52-59]

- the reason mislaid property is entrusted to the owner of the premises where it is found rather than the finder of the property is that it is assumed that the true owner may eventually recall where he has placed his property and return to reclaim it.  [Casebook, 58]  Thus, awarding the goods to the owner of the locus in quo better protects the rights of the true owner.  [Casebook, 61]

- the acts of an agent (i.e., employee) are attributable to the principle (i.e., employer).  [Class Notes, January 14]

3. Abandoned property: where a possessor voluntarily relinquishes all rights to property with the intention of no longer claiming any interest in the property, the property is characterized as abandoned property

- abandoned property belongs to the finder of property against all others, including the former owner.  [Casebook, 55]

4. Treasure trove: treasure trove was money, coin, gold, or silver that was found hidden in the earth or some private place whose owner was unknown

- according to the court in Benjamin v. Lindner Aviation, Inc., treasure trove includes an element of antiquity; to be classified as treasure trove, the property must have been hidden or concealed for such a length of time that the owner is probably dead or undiscoverable.  Treasure trove belongs to the finder as against all but the true owner  [Casebook, 55]

- today, treasure trove can include money that is hidden above ground  [Casebook, 65]
5. Embedded Property [Class Notes, January 14]

Case: Staffordshire Water Co. (1896) 

- a landowner hires someone to clean ponds (an invitee for a business purpose); the pools were drained, and some valuable rings were found by the invitee embedded in the mud; the landowner claimed the rings as the owner of the land; the court started with Armory, but made certain distinctions

Legal Significance: If the object found is sufficiently embedded in the land, then the owner of the land is a prior possessor only if the owner of the land is also in possession of the land.  Fixtures to the land belong to the owner of the land.  [Class Notes, January 14]

- the finder was not a trespasser, but he was directed to drain the pools (an agency relationship) so the finder’s action of finding the rings could be attributed to landowner

Case: Goodard v. Winchell (1892) 

- meteor in land in Iowa – previously unowned property (generally treated as abandoned property), but embedded in the land

Legal Significance: The embeddedness of the property serves as constructive possession (not actual possession) so the landowner won. [Class Notes, January 14]

Case: Hannah v. Peel (1945 England) 

- WWII – Peel owned a mansion that was requisitioned by the government during the war to house injured troops; Hannah was on the property (Peel was not in possession); Hannah found, arguably embedded, in a hole in a window seal, an expensive piece of jewelry; Peel claimed ownership because it was on his property

Legal Significance: Hannah won because Peel was not in possession of the land and the ring was not sufficiently embedded. [Class Notes, January 14]
6. Salvaged Vessels: three elements must be established in order to present a salvage claim:  1) a marine peril, 2) rescue voluntarily rendered (i.e., there must not have been an existing legal duty to rescue), and 3) success, either in whole or in part, of recovery of the imperiled property [Class Notes, January 14]

- for sunken vessels, the “marine peril” encountered is the “peril of being lost through actions of the elements.”  For long-sunken vessels, the mere act of discovery does not vest ownership of the discovered vessel in the finder.  (Like the theories of acquisition of property rights by capture, it is necessary to reduce a lost or abandoned vessel to possession.)  “The law does not clothe mere discovery with an exclusive right to the discovered property because such a rule would provide little encouragement to the discoverer to pursue the often strenuous task of actually retrieving the property and returning it to a socially useful purpose and yet would bar others from attempting to do so.”  [Casebook, 69]

Case:  Eads v. Brazelton, 22 Ark. 499 (1861)  [Gilberts, 19]

· Brazelton found and attached a buoy to a sunken ship but did not return to take possession of the ship.  Eads found and salvaged the ship nine months later.  Eads prevailed over Brazelton because Brazelton showed only an intent to take possession, and did not show sufficient acts of physical control.  

Legal Significance:  To encourage salvage of shipwrecks, the acts necessary to constitute possession are 1) to place a salvage boat over the wreck 2) which is capable of salvaging it.

C. Rights of Finders Against Owners of Land (locus in quo)

- traditionally, when questions have arisen concerning the rights of the finder as against the person upon whose land the property was found, the resolution has turned upon the characterization given the property.  Typically, if the property was found to be “lost” or “abandoned,” the finder would prevail, whereas if the property was characterized as “mislaid,” the owner or occupier of the land would prevail.  [Casebook, 48]

- the owner of the locus is quo will also prevail when the object was sufficiently embedded in the land, is not “treasure trove” and the landowner was occupying the land at the time the property was found  [Gilberts, 20]

1. Trespasser: the claim of a finder of lost property is subservient to the claims of the owner of the land on which the property was found if the finder was a trespasser when entering the land and finding the property

- this rule discourages trespass and unauthorized entries on property [Gilberts, 19-20]

Case: Favorite v. Miller
- the Defendant determined that part of a famous statue of King George III that was toppled during the Revolutionary War may be located on the Plaintiff’s property, hidden by revolutionary period loyalists almost 200 years before.  Defendant was told that the land was privately owned and was provided with the names of the owners.  However, Defendant trespassed onto the land and located a piece of the statue which was embedded in the soil.  Defendant removed the statue from Plaintiffs’ land and agreed to sell it to a museum.  Plaintiffs sued Defendant on the grounds that as owners of the land upon which the historic fragment was discovered, they had superior claim as to the Defendant

Legal Significance: The court held that because Defendant was a trespasser and the fragment was embedded in the land, Plaintiffs should prevail.  The court relied on the rules that 1) a wrongdoer should not be allowed to profit from his wrongdoing, and 2) when property is found embedded in the earth it is the property of the owner of the locus in quo.  [Casebook, 47-52]

2. Private land open to the public: if a finder finds goods on land that was open to the public, then the finder's claim to that property can prevail over the landowner's claim

- in dealing with objects found in a public place, courts generally resolve the issue by resorting to the lost/mislaid distinction  [Gilberts, 20]

3. Private land not open to the public: ordinarily, the finder's claim to found property will not prevail against the owner of the land where the goods were found if the finder was an invitee but the land was not generally open to the public

4. Employee: if the finder is an employee of the landowner, then any goods found by the employee, as an agent of the landowner, are found on behalf of the employer-landowner

5. Finder is on the premises for a limited purpose:  if a landowner gave the finder permission to enter the land only for a limited purpose, under the owner’s direction, the owner is entitled to objects found  (See Staffordshire Water Co., above, re: rings found in drained pools)  [Gilberts, 20]

6. Mislaid property: a finder who finds property that is characterized as "mislaid” rather than "lost" does not prevail against the owner of the locus in quo

7. Property attached to or under the land v. lying on top of the land: some courts are prepared distinguish between goods which are attached to or are under the land (owner of locus in quo wins) and goods that are merely lying on top of the land (finder wins)

8. Statutory reform: many states have enacted statutes that eliminate to a great extent the distinctions made by the courts between lost, mislaid, and abandoned property.  Generally, these statutes award the possession of found property to the finder when the finder complies with certain procedures that are designed to give notice to the true owner that his property has been found

- California Finder Law:  In California, a finder is entitled to reasonable reimbursement for costs of caring for found object because a constructive bailment is created when they take possession of the property.  [Class Notes, January 14]

- see Iowa Finder Statute: Iowa Code § 644.8 (1991); discussion in Benjamin v. Lindner Aviation, Inc.
- see New York Statute: N.Y.Pers.Prop.Law §§  251 et seq.; [Casebook 65-67]


- the NY statute has abolished all the distinctions between lost, mislaid and abandoned property and treasure trove; all such property is treated as lost property and goes to the finder  [Gilberts, 22]

BAILMENTS

A. Definition

- a bailment is a contractual relationship between two persons in which the owner of goods or a prior possessor (the "bailor") entrusts those goods to the possession of another (the "bailee”).  Thus, the bailee is in lawful possession of the goods of another.

- bailee = possessor under the bailment

- bailor = owner or prior possessor

- bailments are peculiar to personal property  [Gilberts, 51]

B. Creation of Bailment Contract

- in order to create a bailment contract, the bailor must agree to transfer possession of the goods to the bailee, [C, 2-8] and the bailee must 1) intend to possess the property and 2) take actual physical control of the goods [Gilberts, 52]

- usually, a bailment arises as the result of an express contractual relationship between the bailor and the bailee.  A finder may be found to be a constructive bailee because of an assumption that the true owner impliedly consents to the finder taking possession of the lost property.  [Casebook, 62]
C. Mistakes in Value

- to form a bailment contract, the bailor and the bailee must agree to a transfer of possession and control of the bailed goods. Their agreement can arise expressly or by implication. If there is agreement that the bailee will take possession and control, mistakes in the value of the bailed goods do not prevent formation of the bailment contract.

- in Peet v. Roth Hotel Company, Defendant argued that the mutual assent required for a bailment contract was lacking because Plaintiff failed to disclose the unusual value of the ring she left it with the hotel cashier.  The court held that the bailment did not fail simply because the Defendant underestimated the value of the property.  [Casebook, 175]

- the bailor may have to give notice of the value of the property if it has special or unique value.  This requirement for notice may arise if, perhaps, the value is based not upon the qualities of the property’s material and workmanship, but rather upon the fact that it had some historical significance or some other unobservable quality (i.e., a ring which was given by Napoleon to Josephine). [Casebook, 180-81]

- in contrast, if a person is mistaken as to the contents of a parcel, he may not be deemed in possession of the contents of the parcel (so the intent required by the bailee to create a bailment is defeated)  [Gilberts, 53]

D. Promise to Return Goods to Bailor

- a core promise underlying the bailment contract is the promise by the bailee that at some time in the future the bailee will return the bailed goods to the bailor or to someone designated by the bailor.  If the bailee refuses to return the goods to the bailor, or for some reason is unable to return the goods to the bailor, the bailee may be held liable to the bailor for the goods or for their value.

E. Common Law Classification of Bailments and Effect on Standard of Care

- the classification of the bailment affected the standard of care the bailee had to extend in taking care of the bailed goods during the period of the bailment and, correspondingly, what level of negligence the bailor had to prove in order to recover the goods or their value in the event the bailee failed to return the goods to the bailor

- according to the court in Peet v. Roth Hotel Company, the classifications of bailments and corresponding differences in the degree of care owed by the bailee have pretty much been discarded

- the classifications were: (1) bailments for the sole benefit of the bailor; (2) bailments for the mutual benefit of the bailor and bailee; and (3) bailments for the sole benefit of the bailee.  [Casebook, 175]


	Type of Bailment
	Standard of Care
	Degree of Negligence

	Primarily for benefit of bailor
	Slight care
	Gross negligence

	Primarily for benefit of bailee
	Great care
	Slight negligence

	Mutual benefit of bailor and bailee
	Ordinary care
	Ordinary negligence


- instead, a bailee is liable for negligence, where the legal norm is a care commensurate to the hazard; the amount and kind of care that would be exercised by an ordinarily prudent person in the same or similar circumstances.  The character and amount of risk go far, either to decrease or increase the degree of care required.  The bailee has the burden of proving that the loss did not result from his negligence.  [Casebook, 176]

F. Modern Approach to Classification of Bailments

- it has been held that the more appropriate standard is that the bailee is under a duty to exercise that degree of care "which an ordinarily prudent… [person] would have exercised in the same or similar circumstance."  Peet v. Roth Hotel Company
G. Bailee’s Title

- during the bailment period, the bailee, who is the rightful possessor of the bailed goods, has a title good against wrongdoers

- the wrongdoer cannot defeat the bailee’s claim by showing title in a third person.  The mere right of possession of personal property, even if the holder has no valid title to it, gives him a right to maintain a suit in trover against a wrongdoer who has deprived him of that possession…  A bailee who is entitled to the possession of the property bailed has such a special interest therein as entitled him to maintain in his own name a suit against a third party for the loss or destruction of the property.  Such recovery, however, is for the use or benefit of the owner.  Pursuant to the Winkfield Doctrine, if the bailee is successful in his claim against the wrongdoer, the wrongdoer would have a defense if the bailor later sued the wrongdoer to recover the goods or their value.  [Casebook, 63]  If the bailee recovers from the wrongdoer, the bailor would have to recover from the bailee.  [Casebook, 64]

H. Bailee’s Liability for Failure to Return the Goods

- if the bailee is unable or unwilling to return the goods to the bailor, the bailee may be liable in damages to the bailor

- ordinarily, the bailor establishes a prima facie case that he is entitled to recover from the bailee if the bailor establishes: 1) that he had prior possession of the bailed goods; 2) he delivered them to the bailee under a contract of bailment; and 3) the bailee failed to redeliver the goods to the bailor.  If the bailee introduces no evidence to rebut this case, the bailor is entitled to recovery.  Notice that the bailor’s prima facie case requires no further showing of negligence on the bailee’s part.  Nonetheless, the bailee’s liability arises from its negligence.  Where a presumption of negligence arises, a burden is placed on the bailee to come forward with some evidence to explain why it should not be liable.  [Casebook, 179-80]

1. Bailee’s negligence: if the bailee is unable to return the goods because they have been lost, destroyed, or damaged, the bailee is liable to the bailor if such loss was the result of the bailee's negligence flowing from the bailee's failure to exercise the degree of care appropriate to the type of bailment.
- there are two approaches to the presumption of negligence in bailment cases: 

a. the presumption shifts the burden of going forward with the evidence to Defendant; or

b. the presumption only shifts the burden of persuasion (the burden stays with Plaintiff).  This (2nd) approach was used in Peet.  Item 4, Pg. 176:  The bailee had the burden of proving that the loss did not result from its negligence.

- the court must instruct the jury which party has the burden of persuading the jury by a preponderance of the evidence concerning the truth of disputed facts in issue.  The determination of this question is often decisive of the case.  [Casebook, 178]

Case: Peet v. Roth Hotel Company
- the Plaintiff delivered her engagement ring into the care of the cashier at Defendant hotel to be delivered to a hotel guest, a jeweler, for repair.  The hotel cashier took the ring and placed it in an envelope on which she wrote the hotel guest’s name.  About a month later, Plaintiff learned that the ring had not reached the hotel guest and that it was lost.  Defendant first argued that the mutual assent required for a bailment contract was lacking because Plaintiff failed to disclose the unusual value of the ring she left it with the cashier.  

Legal Significance: the court held that the bailment did not fail simply because the Defendant underestimated the value of the property.  The Defendant also argued that the bailment was gratuitous and that the jury was mis-instructed that the bailment was nongratuitous.  The court held that the Defendant accepted the bailment in the ordinary course of its business as a usual service for a guest, so that it was for Defendant’s advantage.  The court held that as bailee, Defendant was under a duty to exercise ordinary care (the degree of care which an ordinarily prudent man would have exercised in the same or similar circumstance) regardless of how the bailment was classified under the Common Law.  (See E, below.)  The court held that Defendant, as bailee, had the burden of proving that its negligence did not cause the loss.  The judgment for Plaintiff was upheld.  [Casebook, 173-77]

- arguing Peet v. Roth Hotel Company as a bailment makes strategic sense for Plaintiff because it allows a presumption of negligence to be raised.  [Class Notes, January 28]

Case: Ellish v. Airport Parking Company of America, Inc.
- Plaintiff parked her automobile in a airport parking lot operated by Defendant; when she returned, her automobile had disappeared.  The circumstances of the case included that the Plaintiff drove into the fenced and gated parking lot, received a ticket from a vending machine which contained a statement of limitation of Defendant’s liability (impersonal service), parked the vehicle herself, locked it and took the keys with her (Plaintiff retained as much control as possible).  The court held that the relationship between Plaintiff and Defendant was a license to occupy space rather than a bailment.  There was no evidence of negligence on the part of the Defendant.  Therefore, the Defendant was held not to be liable to the Plaintiff.  [Casebook, 181-87]

Legal Significance:, 

- delivery by the Plaintiff and acceptance by the Defendant, which are necessary to create a bailment, were missing in Ellish v. Airport Parking Company of America, Inc.  Also, the Defendant had no knowledge of what the property was…  Similar to use of a locker.  [Class Notes, January 28]

- had the transaction between the parties been characterized as a bailment rather than a license, Plaintiff would have benefited from a presumption of negligence by Defendant and a shift in the burden of proof.  [Casebook, 187 and Class Notes, January 28]

- some newer cases hold that a bailment is created in such a “park and lock” parking garage (See Allen v. Hyatt, below)  [Gilberts, 52]

Case: Allen v. Hyatt Regency-Nashville Hotel

- P parked in D’s garage though not as a guest of D; single entrance and exit to the garage which allowed entry upon retrieval of a ticket; exit manned by attendant in booth; keys given to attendant two security guards patrolled the lot

Legal Significance: A bailment is created when there is an indication that the property will be protected when not in the owner’s possession.  Here, the bailee took the keys (delivery) and had two security guards patrolling the lot so such thefts could be prevented and since there’s a bailment with the key delivery, there’s a presumption of negligence on D’s part. [Casebook, 189]

2. Conversion: if the bailee is unable to return the goods because the bailee had delivered the goods to someone other than the bailor (misdelivery) or the bailee simply is unwilling to return the goods, the bailee is liable to the bailor in conversion if the bailee knew the bailor.

- generally, in the case of misdelivery, the bailee is absolutely liable to the bailor and the absence of negligence or the presence of good faith is no defense.  Misdelivery is equivalent to the bailee’s conversion of the bailor’s goods.  [Casebook, 177]  EXCEPTION:  Although a finder is treated as a constructive bailee, absolute liability for misdelivery does not apply to the constructive bailment of a finder.  [Class Notes, January 28]

3. Burden of proof

- presumption occurs in legal terminology when the trier of fact, whether court or jury, is required from the proof of one fact to assume some other fact not directly testified to.  Presumptions may be purely logical inferences (i.e., when fact A exists, fact B is also present).  Presumptions may also be permitted to aid a party in his proof, when it appears that the only evidence of the ultimate fact to be established is in the possession of his adversary.  Presumptions may also be raised for reasons of general social policy.  [Casebook, 179] 

I. Limitations on Liability

- a bailee may seek to limit its liability for losses due to its negligence by including a limitation of liability clause in the bailment contract.  Absent a statute prohibiting such limitations, they are valid so long as (1) they do not limit the bailee's liability for gross negligence or willful conduct and (2) the contractual provisions are agreed to expressly or impliedly by the bailor

- attempts to limit or eliminate liability may be done by the posting of signs or the inclusion of limitation of liability on claim checks for other written evidence of the bailment contract.  Bailees may attempt to limit liability in two ways:

a. within the bailment contract, a bailee may include a provision that bailors waive all rights to sue bailees for their negligence.  In other words, bailees disclaim any liability for their own negligence.

b. bailees also attempt to limit liability to a specific dollar amount.  [Casebook, 188]

- court treatments of limitations of liability:

- the predominant American view is that a provision which attempts to waive or limit the bailee’s liability is void if the bailor is unaware of the provision.  

- some courts hold that even though a bailor is aware of the bailee’s attempt to limit its liability in negligence, such a provision is void on public policy grounds; these courts view it as inappropriate for a person to exempt himself from liability for his own negligence.  

- some courts uphold provisions that merely limit liability to a specific sum but which do not disclaim all liability.  

- Restatement (2d) of Contracts § 195 supports the notion that a bailee could limit its liability to a specific dollar amount or could disclaim its liability unless the harm was caused “intentionally or recklessly.”  [Casebook, 188]

- a bailee’s liability may also be limited by statute or treaty.  For example, under the Warsaw Convention, an airline’s liability for loss of baggage on an international flight is limited to $640.  [Casebook, 189] 

J. Bailments of Insured Personal Property  

- in many cases, the bailor will have a personal property insurance policy on bailed goods that should compensate the bailor for the value of any bailed goods that the bailor cannot recover from the bailee.  When the insurer has paid the bailor, in most cases, the insurer will be subrogated [substituted] to the rights of the bailor against the bailee.  [Casebook, 181]  If the insurance company recovers more from the bailee than it paid to the bailor it will likely keep the difference because the insurance company stands completely in the shoes of the bailor in the action against the bailee.  [Class Notes, January 28]

K. Successive Bailments
- a successive bailment is when a bailee transfers possession of the bailed property to a third party, which third party then becomes a new bailee.  The original bailee becomes the bailor with respect to the third party. [Class Notes, January 28]

L. Custody Distinguished from Possession

- Custody is where goods are handed over, but the owner does not intend to relinquish the right of dominion over them.  This distinction is important in criminal law, as it relates to employees who have been entrusted with goods by employers.  Employees in these cases have “custody” not “possession” and so can be convicted of larceny (the felonious taking of goods) rather than embezzlement (conversion of goods in one’s possession).  [Gilberts, 53]

PROPERTY RIGHTS IN HUMAN BODY PARTS AND FETUS

A. Common Law: the common law does not allow for the human body to be a subject of commerce or trade, and does not allow for a decedent’s body to be disposed, either by the decedent as a lifetime gift or by the family members; replenishable parts of the body may be sold (hair) [LCS]

B. Statutory Change: a decedent or his family may donate their bodies (Uniform Anatomical Gift Act) or parts (National Organ Transplant Act) for medical experimentation or transplantation; these laws vary from jurisdiction to jurisdiction 

C. Embryos: (1) an embryo is considered property when the parents make a claim for conversion against the reproductive clinic storing their embryos (parents prevail); (2) embryos are neither property nor considered human when a claim is made for “property division” between parents who are divorcing, instead are considered quasi-property
Case: Davis v. Davis

- after divorce, W wants custody of embryos saved during IVF treatments, then decides she wants to donate them; H wants them to be discarded after rough childhood

Legal Significance: Disputes involving the disposition of pre-embryos produced by IVF should be resolved, first by looking to the preferences of the progenitors.  If their wishes cannot be ascertained, or if there is dispute, then their prior agreement concerning disposition should be carried out.  If no prior agreement exists, then the relative interests of the parties in using or not using the pre-embryos must be weighed.  The party wishing to avoid procreation should prevail, assuming the other party has a reasonable possibility of achieving parenthood by means other than use of the pre-embryos in question. [Casebook, 102-113]

D. Body Parts: a person who removes an organ to use it for the purposes of making a profit, may be liable to the person from whom the organ was removed on the theory of the tort of informed consent 

Case: Moore v. Regents of the University of California
- patient’s cells were removed during an operation and later cultivated into a patented cell line without his knowledge

Legal Significance: Patients have a property-based claim against their physicians when their organs are removed and used without their permission. [Class Notes, January 21] 

- at common law it would be very difficult to bring a property-based claim for organs removed for research since the human body is not thought of as property but as quasi-property; however, you have a right to bodily integrity and if anyone interferes with that you may have a tort action; you can argue that you have a property claim once a body part is separated from your body (Examples: blood which can be drawn and sold or given away or hair which can be sold or given away; this is still a policy question

V. Right of Publicity as a Property Right 

- the right of publicity protects person against the unauthorized use of their likeness or voice, typically for a commercial advantage [CHB]

- common law right of publicity can be in addition to rights provided by statute [CHB]

- a celebrity has a property right to the exclusive use of his name and likeness for financial gain [LCS]

Case: Martin Luther King, Jr., Center for Social Change v. American Heritage Products 

- D asked to use MLK’s likeness for bust they said would be to raise money for P’s center; P refused; D used likeness anyway for donation to P’s center and for D’s own profit

Legal Significance: Court found though MLK had never used his image for profit, he had a right of publicity and it could be protected from unauthorized use. [Handout]

Case: White v. Samsung

- D’s ad company used P’s (Vanna White’s) likeness to advertise one of their products without P’s permission and without paying her

Legal Significance: The right of publicity is not limited to the exclusive use of likeness, name, voice or signature – it includes any “appropriation” of the person’s “identity.”  In cases of celebrity endorsement, the “mark” is the celebrity’s “persona” and the “strength of the mark” is the level of recognition associated with the celebrity’s persona.  Effectively allows all famous people to block anything that reminds the public of them.  [Casebook, 86-99]

VI. Gifts

A. Definition: a gift is a gratuitous voluntary lifetime transfer of property without consideration or compensation from a donor to a donee; present transfer of interest in property (present or future)

- a promise to make a gift in the future is unenforceable absent consideration 

- gift in will takes effect when testator dies (can be revoked before then by donor) – bequests, legacies or devises [CHB]

B. Classification of Gifts: three requirements for valid gift inter vivos and gift causa mortis: (1) donor must intend to make the gift at the present time and not the future (i.e. at the same time donor forms intent to make gift(; (2) donor must deliver the gift (or substitute) to donee or someone acting on behalf of donee; (3) donee must accept the gift

1. Inter Vivos Gifts: (1) made during the donor’s lifetime, and (2) not a gift causa mortis; (3) irrevocable, unless donor retains the power to revoke the gift

Case: Gruen v. Gruen
- father wanted to retain lifetime possession of valuable Klimt painting and give to son after death; intentions were written in a series of letters from father to son

Legal Significance: The elements of an inter vivos gift can be met when a donor intends to gift something during his lifetime and is accepted symbolically (in this case, there was a writing), even if he has retained a life estate in the item, and the gift is to be physically delivered after his death.  The donor must intend to make an immediate transfer of ownership to the donee. [Casebook, 118-123] [LCS]

Case: Albinger v. Harris

- B asked G to marry him and presented her with ring; B and G fought and broke up numerous times, each time exchanging the ring; eventually broke up for good and each believed they owned the ring

Legal Significance: The court did not uphold the conditional gift theory and made a judgment based on not trying to exacerbate gender bias that the conditional gift theory supposedly would support and ruled in favor of P. [Casebook, 126-139]

2. Causa Mortis Gifts: lifetime gift: (a) made in contemplation of donor’s death; (b) with intent to make gift; (c) automatically revoked if donor survives; (d) absolute upon donor’s death [CHB]

a. contemplation of death: peril must be somewhat immediately related to a present infirmity

b. intent: these gifts are like gifts made by a will (testamentary) but don’t have the protection afforded by a will; courts may be more strict when determining whether formalities to make a gift have been satisfied

c. automatic revocation if donor survives: donor is not required to expressly request a return of gift after surviving the peril prompting the gift-making; if donor dies from a different peril, depending on the specificity of his gift-making statement to donee, the gift may or may not be revoked; if donee dies first, the gift is automatically revoked

C. Intent: evidence of an intent to make the gift must be established by a writing or by a delivery

- determined usually by words of the donor; courts will consider surrounding circumstances, relationship of parties, size of the gift in relation to total amount of person’s property holdings and conduct of the donor towards the property after the purported gift [CHB]

D. Delivery: delivery must confirm that the intent is to transfer title, not just possession

1. Ritual: donor departing with control of the subject matter of the gift drives home to the donor the significance and finality of act

2. Evidentiary: delivery provides the donee with objective evidence that a transfer occurred

3. Protective: delivery shields the donor from potentially adverse consequences of making oral statement of gift that was not serious or made while competent

4. Types of Delivery
a. manual delivery – subject matter of gift given to donee

b. symbolic delivery – delivery of some object symbolizing the delivery of the gift (usually a writing); permitted when gift is incapable of physical delivery; works to be effective immediately 

c. constructive delivery – when object is given to allow control of or access to gift but is not actually the gift; works to be effective immediately (Example – here are the keys, go get the painting)

Case: Waite v. Grubbe

- P, executor of decedent’s estate brought an action against D who sought to recover gold coins that she contended was a gift by deceased; decedent told D where the gift was located in the garden and to retrieve it when she needed.

Legal Significance: The delivery was as perfect and complete as the nature of the property, the situation of the parties, and the circumstances would permit. By imparting to the daughter information as to the location of the money by specifically pointing it out to her, he, in effect, gave her the key to his safety vault. (example of constructive delivery) [Class Notes, January 26]
d. third-person delivery – acceptable if acting as the agent for the donee, not agent for donor; distinguish by determining who has more control over the agent – the donor or the donee [CHB] 

Case: Foster v. Reiss

- D is the husband of a deceased woman whose estate and will are being settled by P.  Right before submitting to an operation, the woman wrote a letter to her D-husband stating the location of several stashes of money and passbooks around the house, and her desire for him to have them in the event of her death.   This note was contrary to her will. D read the note, found the money, and took possession.  The woman then underwent the surgery. After the surgery, she fell into a coma, and never recovered before her death. 
Legal Significance: The strict requirement for a ceremonial, formal delivery is the only thing that separates a gift causa mortis from a testamentary will. In this case, P did not actually complete delivery of the monies to her husband since he had to follow instructions to find it.  Therefore the delivery requirement of a gift causa mortis was not met. [Casebook 142-152]

- Foster v. Reiss and Waite v. Grubbe seem to contradict each other: Cain thinks the court in Foster came out wrong and would not worry about the difference between the two; Foster court just imposed a stronger delivery requirement

E. Acceptance: presumed if gift is beneficial to donee [CHB]

REAL PROPERTY

RIGHTS OF POSSESSORS
I. The Rationale for Protecting Prior Possession

- the law historically has protected a title based on prior possession

A. Absence of Better Proof

- prior possession is often the best evidence of title

B. Assuring the Passage of Goods in the Free Flow of Commerce

- prior possession as the best evidence of title assures buyers of goods from prior possessors that they will receive a "good title," or, at least, as good a title as the prior possessor had

C. Assuring Peace and Order

- prior possession as title assures that a person who wrongfully takes property from another will not acquire a good title to the property

- one who has acquired the possession of property, whether by finding, bailment, or by mere tort (trespass), has a right to retain that possession as against a mere wrongdoer who is a stranger to the property.  Any other rule would lead to an endless series of unlawful seizures and reprisals in every case where property had once passed out of the possession of the rightful owner. [Casebook, 63]

D. Assuring Commitment of Economic Efforts to Protection and Improvement of Property

- prior possession as title encourages possessors to protect and preserve property knowing that their efforts will not go unrewarded should a wrongdoer interfere with the property

E. Rewards Possessor

- prior possession as title rewards persons who rightfully take goods into their possession either as a way of protecting them or of returning them to their true owners (as is the case with finders)

F. Efficiency

- prior possession is administratively easy to determine and thus is an efficient method for allotting goods among competing claimants
II. Application of Principle of Protecting Prior Possession to Real Property

- the principles underlying the protection of prior possession apply to real property where the possessor is unable to prove title or does not have a good paper title as against a wrongdoer with no title

III. The Conflict Between Possession and the Ability to Convey Good Title

- as a general proposition, a transferor can convey to another only as good a title as the transferor has. Thus, if a transferor has good title, the transferor conveys that title to another absent some reservation of an interest in the transferred goods. If, on the other hand, the transferor has no title, then the transferor can convey no title to the transferee

A. Ascertaining Title to Real Property

- ordinarily, the title of a transferor of real property can be readily ascertained from a review of the public land records
1. Relevant documents: the relevant documents in ascertaining a person's title are deeds, mortgages, easements, wills, other probate records, and liens.

2. Root of title; chain of title: generally, a person is deemed to have a good title to real property if that person has a "chain of title" back to the root of title

3. Searching title: to determine whether a transferor has a good title, it is necessary to search the paper record back to the root of title

B. Ascertaining Title to Personal Property

- proof of title to personal property, of necessity, is based largely on possession. A critical question for buyers (as well as other transferees) is whether the transferor's possession of property is a sufficient basis to conclude that they have acquired a good title

C. General Rule

- a transferor can transfer to a transferee only as good a title as the transferor has

Case: Johnson v. M’Intosh  

- Plaintiff claimed real property under grants from chiefs of certain Native American tribes

Legal Significance: The court held that the Native Americans didn’t have absolute title to convey, but rather only had a right of occupancy which could be extinguished and that therefore the Plaintiffs did not exhibit a title which could be sustained in the courts of the United States.  [Casebook, 70-79]

· this case also stands for the principles of title by discovery or conquest  [Gilberts, 3]

D. Exceptions

1. Estoppel: if the true owner, by words or conduct, represents, either expressly or impliedly, that the possessor of goods is either the owner or has otherwise been enabled to transfer a good title, the true owner is estopped from claiming that the buyer has not acquired a good title from the possessor so long as the buyer acted in good faith.

2. Voidable titles: a voidable title arises where a true owner initially intends to clothe another with a title, but because of the other's fraud, misrepresentation, or duress is able to void the transaction and reclaim the title. Prior to the true owner's exercise of that power, however, the true owner's transferee has a sufficient title that she can transfer a good title to another who has no notice of the rights of the true owner.

3. Uniform Commercial Code: the UCC has adopted two provisions addressing the tension between the rights of h e owners and the interests of buyers as goods move in the stream of commerce. The first creates a "statutory voidable title" rule. The second deals expressly with the "entrusting" of goods to merchants, or "statutory estoppel."

ADVERSE POSSESSION

I. Overview

A. Theory/Concept
- applies to the acquisition of title to real property as a result of continued actual occupation by a wrongdoer (adverse possessor – “AP”) over some extended period of time

- all potential APs have a claim of title
- ejectment – O’s action to remove AP; prior possessor sues to recover possession from another person who is in possession of the land [CHB]

- if O fails he is barred from bringing the action; AP now has superior title; AP can sue to recover possession from any future APs

- AP’s title is retroactive from the moment he entered and possessed the land adversely against O [W&L Outline Bank – Szto 1]

1. Important definitions

a. claim of title – a right to assert a claim on O’s land that they are adversely possessing

b. color of title – writing which the AP may believe conveys a good title but is defective so that it can’t operate as a conveyance


c. colorable claim - claim giving claimant a good faith belief that the paper title is valid

Case: Tapscott v. Cobbs

- Anderson willed property to Lewis; Lewis never paid for it but possessed for her lifetime; Lewis willed it to Cobbs; Cobbs never possessed it and Tapscott made claim because he constructively possessed it based on deed records
Legal Significance: The right of a P to recover in ejectment, rests on the strength of his own title and is not established by the exhibition of defects in the title of the D. The law presumes that an heir has possession when he has the right to the hereditaments descending.  D has standing because he is the prior possessor even though he has no title.  This presumption may be rebutted, but if the possession is not shown to be in another, the law concludes it to be in the heir. [Casebook, 191-195; PP]

B. Rationale

- critics: rewards theft of land; encourages trespassing and wrongdoing

- supporters: (1) rewards efficient and productive use of a valuable, limited resource; (2) penalizes true owners who sit on their rights too long; (3) to promote certainty in land titles, correct conveyancing errors, and settle boundary disputes; (4) to protect expectations of those who innocently and mistakenly possess the land they justly rely on their possession; (5) to protect third parties who rely on their belief that A is the true O

C. Exception for State-Owned Land

State-owned lands: at common law, the Statute of Limitations (SOL) does not run against the State absent legislation to the contrary

- justification – state-owned lands are held in trust for the benefit of the public and should not be lost due to the negligence of a government official; exception Jarvis v. Gillespie
Case: Jarvis v. Gillespie
- P owned land surrounding parcel in question owned by Town of Waterville; P used the parcel adversely; D argued parcel was public land so could not be adversely possessed

Legal Significance: SOL runs against the state when the state holds the land for a private rather than a public purpose.  This court found the state of the land to be irrelevant.  [PP] [Casebook, 199-205]

D. The Nature of Title Acquired By Adverse Possession

1. A person without a good title to property can acquire a better title than true owner (O) of that property because the true O can no longer bring an action against AP

2. The true O cannot sue the successful AP for damages arising as a result of the wrongful possession which would have accrued as a result of an independent cause of action

Example: once SOL has run, O can’t sue to recover property’s fair rental value once AP has been established

3. Cannot claim a larger title than that which was claimed throughout the entire period of AP


- if life estate is claimed, then only can acquire life estate

4. Nature of title is the same as the property acquired by title, will or intestate succession; good against the whole world; must be reflected in a court judgment to establish the acquisition of title by AP (“quiet title” action)


- intestate succession – when O dies without a will, property goes to heirs

- quiet title – AP may sue to quiet the title and allow his name to appear on public land records preventing the argument that the title is unmarketable

5. Title acquired by AP is not derived from the dispossessed owner; takes the title and estate free of all claims which could have been asserted against the former owner [CHB]

6. Only occurs if person possesses the property for longer than the statute of limitationsand satisfies the five criteria for acquiring a title by adverse possession

E. Statute of Limitations

1. Generally

- typically starts running when the wrongful possession begins; when the possessor without right enters into visible possession of another’s land claiming adversely [CHB]


- each state has its own SOL (between 5-21 years); common law period was 21 years

Example: California Code of Civil Procedure § 321. Presumption of timely possession; presumption of subordinate occupation; adverse possession for five years
“Possession, when presumed. In every action for the recovery of real property, or the possession thereof, the person establishing a legal title to the property is presumed to have been possessed thereof within the time required by law, and the occupation of the property by any other person is deemed to have been under and in subordination to the legal title, unless it appear that the property has been held and possessed adversely to such legal title, for five years before the commencement of the action.”
- SOL purpose/factors used in weighing who should win in AP cases – (1) suppress dormant claims; (2) quiet titles; (3) require diligence from the O; (4) penalize those who sit on their rights too long; (5) reward the economic activity of those who use the land more efficiently than true O [CHB]

2. Suits Before SOL Has Run

- toward the true O: (1) AP is subject to ejectment; (2) AP is liable for all damages to the property

- toward all others: (1) AP may exclude others from the property; (2) AP may bring action against all other trespassers since his prior possession is equivalent to title (Tapscott v. Cobbs); (3) AP may bring nuisance actions and assert all other legal rights incident to possession

3. Possessor’s Burden of Proof

- burden is on the AP; preponderance of the evidence or “clear and positive evidence”

- if O sues after the SOL has run, AP will win only if he can prove he fulfilled the five criteria to acquire good title throughout the SOL period

- D cannot defeat AP by showing a third party has title superior to AP’s title, unless D’s rights derive from that third-party [CHB]

- if A fails to satisfy five criteria, SOL is deemed not to have run, even if O brings action beyond SOL period

4. Disabilities
a. Generally: if O is disabled at the time the cause of action against the AP accrues, most states extend the time to bring the cause of action to some period beyond the removal of the disability

- tolling – the time to bring the cause of action temporarily stops running, only to resume once the disability is removed

- justification is that it is unfair to bar a suit against someone with a disability

- dubious because disabled person can have a guardian or conservator protect their property and bring suit on their behalf

b. When Must Disability Exist: a few states allow tolling if the disability occurs after the cause of action accrues but generally must exist at the time of possessor’s entry

- if disabled O dies then the personal representative of his estate is granted a fixed time to bring the cause of action

Example: California Code of Civil Procedure § 328. Computation of time; exclusion of certain disabilities

“If a person entitled to commence an action for the recovery of real property, or for the recovery of the possession thereof, or to make any entry or defense founded on the title to real property, or to rents or services out of the property, is at the time title first descends or accrues either under the age of majority or insane, the time, not exceeding 20 years, during which the disability continues is not deemed any portion of the time in this chapter limited for the commencement of the action, or the making of the entry or defense, but the action may be commenced, or entry or defense made, within the period of five years after the disability shall cease, or after the death of the person entitled, who shall die under the disability; but the action shall not be commenced, or entry or defense made, after that period.”
c. Disabilities of Successors: disabilities of successors are ignored and SOL runs and is not tolled during successor’s disability


- no tacking of disabilities


- O may take advantage of longest disability if he has multiple disabilities

d. Three Common Disabilities: disabilities include minority (under a certain age); legal incompetence, imprisonment

e. Effect of Disabilities: in some states an action does not begin to accrue until the disability is removed; in others the SOL is extended for a specified period of time after the disability is removed

II. Five Criteria to Acquire Title By Adverse Possession
A. Generally
- adverse possession must be:

(1) actual; 

(2) open and notorious; 

(3) exclusive; 

(4) continuous; 

(5) hostile and under a claim of right

- AP must be with the intent to control and exclude others

- role of jury: (1) what are the physical acts of control; (2) whether those acts constituted possession
- the possession throughout the statutory period must be determined by the jury since it’s a question of fact

B. Actual
a. must use the land as the average owner would have used it; dependent on the nature of the land

b. acts of digging, removing gravel or bringing action against trespassers meet the “actual” requirement

c. payment of taxes is required by some states as a precondition to acquiring title by AP

- natural inference theory – where the claimant by construction of buildings or other valuable improvements or by the building of fences has visibly shown occupation of a disputed strip of land adjoining the boundary, several cases have reasoned that the “natural inference” is that the assessor did not base the assessment on the record boundary but valued the land and improvements visibly possessed by the parties [PP]

d. lack of fencing or making substantial improvements does not preclude AP from acquiring title but doing so does not necessarily establish AP either

e. actual possession gives the true owner notice that a trespass is occurring and give notice of the extent of the trespass [BarBri]

C. Open and Notorious
a. anyone must be able to see the possession if he chooses to

b. acts that would put the true O on notice of an adverse claim if the true O chooses to inspect the property

c. acts that might not otherwise be open and notorious will be treated as such if the true O had actual notice of them

d. possession of underground property – AP does not give a cause of action to the owner of anything under the surface because O is unaware of the possession and could not become readily aware from an inspection of the surface

Case: Marengo Cave Co. v. Ross

- P found cave and began charging people admission to explore it; P’s cave actually ran under neighbor-D’s land and his use of D’s underground land was not apparent from the surface

Legal Significance: If O is unaware of the underground possession and could not become aware of it from surface inspection, AP cannot support a claim of title. [Casebook, 208]


- pipelines: maintenance of an underground water pipeline is not “open and notorious”

- minerals: extraction of minerals without any activity on the surface does not qualify as “open and notorious”

D. Exclusive
a. exclusive as against true O

b. use of property by others with permission is not inconsistent with “exclusive” requirement; use cannot be concurrent with true O’s use, unless permission has been given

c. AP only shares the use of the property as true O would

Example: A uses hunting lodge on undeveloped land in the winter; Girl Scouts use the land in the summer for camping; if A gives Girl Scouts permission, A is exclusively possessing the land by permitting scouts to use it, even though they are using it

E. Continuous and Peaceable


a. continuous throughout the statutory period


b. must be without abatement, abandonment or interruption


c. acts consistent with how a true O would have continuously used the land


d. if continuity of possession is broken, SOL starts again

e. seasonal use – can be met though use is seasonal so long as the actual possession is consistent with how the land would have been used by average O taking into account nature of the land

- may be sufficient to acquire easement with prescription even if insufficient to acquire title by AP

i. no payment of taxes requirement

ii. possessor has right to continued use, but can’t exclude the owner

Example: A uses hunting lodge in the winter; Girl Scouts are using it in the summer, without A’s permission; not continuous by either party

Case: Howard v. Kunto
- summer cabin was being possessed by non-owner during the summers

Legal Significance: Seasonal use is okay depending on if the nature of the property is conducive to this and therefore can be used to establish continuous use for an adverse possessio claim. [Class Notes, February 4]


- in most cases, seasonal use is not sufficient

f. possession by tenant of possessor is deemed possession under AP (if it is longer than the allowed tenancy period and fulfills the other elements to establish AP)

g. tacking – period of AP of one can be tacked to another if they are in privity

- privity – if given to following AP by will, deed, oral consent, oral contract, descent, written contract; parol transfer is not sufficient for tacking periods of constructive AP where color of title is required




i. between possessor and purchaser – privity exists

1. the agreed oral transfer of actual possession is sufficient to permit tacking [BarBri]




ii. between possessor and successor – privity exists

iii. between prior possessor and subsequent possessor who enters without prior possessor’s permission – privity does not exist (abandonment by prior possessor)

iv. works for person(s) who can bring an action against the APs if they have privity with O

F. Hostile and Under Claim of Right
a. held against the world, including against the true O whether or not there is justification of his claim, whether there is a written instrument that qualifies as an effective legal conveyance (color of title)


i. if possession starts permissively – must communicate hostility


ii. co-tenants – ouster required


iii. if grantor stays in possession – permission presumed [BarBri]

b. objective test: question is whether or not the possessor’s acts of ownership are consistent with a claim of ownership or claim of right; objective acts of actuality, openness, exclusiveness, and continuity are sufficient evidence of a claim of ownership; test does not consider AP’s state of mind about his ownership

c. subjective test: 

i. Maine rule: (bad intent) if the possessor believes another owns the property, the possessor cannot acquire title by AP; minority rule

ii. Iowa rule: (good intent) the possessor may have to have a good faith belief that he or she owns the property; test is based on AP’s state of mind about his ownership; minority rule

iii. California rule (majority rule): intent is irrelevant [PP]

- criticism: (1) true O can sue at any time without regard to AP’s state of mind; (2) does not take into account reward theory of AP

- hostility is implied under the subjective test if O fails to sue for ejectment and AP meets all the criteria for AP

d. mistaken boundary line cases: AP in the cases where one has a mistaken belief about the location of the boundary line of the property; encroachment is usually small

- ownership will be fixed by courts as per the agreed line if: (1) there was original uncertainty regarding the agreed line (2) the agreed line was established; (3) there has been lengthy acquiescence regarding the agreed line [BarBri]

i. Connecticut rule: courts look at the objective facts of possession; irrelevant whether the AP acted under a mistaken belief regarding true O of the property

Case: Mannillo v. Gorski

- D encroached on plot by 15 inches and improved upon that land

Legal Significance: Discarded the requirement that the entry and continued possession must be accompanied by a knowing intentional hostility (discarded Maine Rule) and held that any entry and possession for the required time which is exclusive, uninterrupted, continuous, visible and notorious, even though under a mistaken claim of title, is sufficient to support a claim of title by adverse possession. [Casebook, 221-227]

ii. Manillo v. Gorski rule: without regard to whether the possession resulted from a mistake, the possessor can only prevail if he met a heightened standard regarding the “openness” of the possession; standard amounts to actual knowledge where encroachment is so minor it requires an on-site survey

iii. Maine rule: if the possessor honestly believed that he possessed only his land as a result of a mistaken belief regarding the location of the true boundary, with no intent to claim what was not his, the possessor lacks the requisite hostility to acquire title by AP

- criticism: forces the good faith possessor to commit perjury if he is to prevail; fails to reward the honest possessor while rewarding the intentional wrongdoer

Case: Carpenter v. Ruperto
- P used land adjacent to their own, knowing it was not theirs, and that they had no claim to it. P brought the claim under claim of right instead of color of title because she knew she didn’t have title in good faith.  Good faith is an essential component of claim of right.

Legal Significance: When knowledge of lack of title is accompanied by knowledge of lack of basis for claiming an interest in the property, a good faith claim of right cannot be established (used Iowa Rule, subjective test).  The adverse possession doctrine has no application to one who actually knows that he has no claim, or title, or right to a title. 
 Casebook, 228]



iv. acquiescence: operates like estoppel doctrine




1. must be adjoining landowners;




2. who occupy their adjoining tracts up to a clear and certain line;

3. and they recognize the line and accept it as the dividing line between their properties;




4. for a long period of time

v. innocent improver doctrine – under a doctrine of annexation, improvements to real estate made by AP belong to the owner of the real estate

1. no statutory period of possession required

2. court is free to weigh equities

3. good faith is considered in equities

4. remedy: retain possession or ownership but pay for it

Case: Gilardi v. Hallam
- owners of lot improved a 15’ portion of neighbor’s adjacent lot thinking it was their own; they never paid taxes on it and true owners were free to use it

Legal Significance: The hostility requirement can be met when possession begins under mistake but if possessor shows he recognized potential claim of record-owner and expressly or impliedly reflected intent not to claim the occupied land (by not paying taxes), then hostility (and AP) cannot be established.  Improver in this case can get remedies under innocent improver doctrine.  Also, this court did not list exclusivity as one of the elements to establish adverse possession.  [Handout]

- in California, exclusivity need not be established; exclusion of the owner is a relevant consideration under California law for proof of the necessary claim of right or hostility
e. co-tenancy can give rise to the presumption of AP

- SOL only runs against co-tenant out of possession when he receives either actual or constructive notice that the co-tenant in possession claims exclusively or such co-tenant is otherwise ousted from the property

f. landlord’s tenant: only qualifies as AP if tenant has actual or constructive notice that the tenant claims to hold the property adversely, meets all the requirements of AP and is past the term of the tenancy

III. Adverse Possession Under Color of Title

- usually not required to have color of title to acquire property by AP but many claimants often do; a claimant enters under color of title when he has entered under the authority of some written instrument purporting to convey a title to him which instrument is either invalid or somehow defective

A. Shortened Statute of Limitations
- the period of time a possessor must be in possession is less if the claimant entered under color of title

B. Constructive Adverse Possession
- applies only when possessor enters under color of title; fiction by which an actual possession of a portion of land is extended to include the remaining area of the tract encompassed within the instrument or decree constituting color of title if it is reasonable

1. Large-sized Tracts – significant to AP claims when the relationship between what is actually possessed does not bear a resemblance to total tract size

- constructive possession – is only established if the land possessed reasonably relates to total tract size; if under a color of title for larger amount than actually adversely possessing, AP gets title to larger amount

2. Contiguous Tracts – AP cannot claim lot that is not contiguous with the lot actually being possessed

3. Lots Must Have Same Owners – constructive possession is only established if the lot actually possessed and the lot constructively possessed has the same true O against whom a cause of action has accrued

IV. Adverse Possession of Personal Property

A. General Requirements

- must be actual, open and notorious, exclusive, continuous, and under a claim of right (hostile)

- because personalty (personal property) may be hidden, the time the SOL begins to run against O differs from the SOL relating to AP of land

B. Statute of Limitations
1. Possession is Open – runs only when the possession is open, such as by display of personalty

2. The Demand and Refusal Rule – runs only when true O makes a demand for the return of personalty; may run earlier if true O prolonged making of the demand once he knew who had personalty

3. The Discovery Rule – cause of action for possession runs at the later of: (1) the time of wrongful possession (such as by theft or concealment) or (2) the time when the true owner discovers (or, had he exercised reasonable diligence, would have discovered) facts necessary to put him on notice that he has a cause of action against the possessor, including the possessor’s identity

- if true O uses the discovery rule, he has the burden of showing he exercised due diligence in trying to find the personalty but was unsuccessful; runs from the time search was abandoned

[CHB]

- AP of chattels – a thief cannot acquire or transfer title to stolen property even to an innocent purchaser


- title can be lost by AP; SOL runs from 2-6 years for chattels

- SOL runs when possession becomes open, hostile, actual, exclusive and continuous, rather than at the point the chattels that were stolen or the true O discovered their location

- begins when chattels should have been discovered or was actually discovered by true O

PRESENT AND FUTURE INTERESTS

OVERVIEW

Familiarity with the history of feudal England helps to demystify the rules

A. Feudalism

- in 1066 William the Conqueror established the principle that the king owned the land and as the owner he could invest others with rights in the land; these people were called "tenants in chief;" they, in turn, used their power to invest others, called "subtenants," with interests in land as a reward for their services

B. Subinfeudination vs. Substitution

- the process of injecting another tenant into the system was known as "subinfeudation;" the conveyor in such case would have a lord above him and a tenant below him; the conveyor was called the "mesne lord;" (need to distinguish with substitution)

C. Quia Emptores

- in the year 1290, the parliament passed a law (Quia Emptores) that allowed substitution without restriction but prevented further subinfeudation

D. Freehold vs. nonfreehold estates

- all estates (interests) in land have two characteristics: (1) Either the interest is presently possessory or may become possessory in the future; and (2) the time of possession is measurable, with the highest and greatest estate one that lasts in perpetuity


1. Seisin

- a person was "seized" of land if he was (1) in possession of it and (2) he held a freehold interest in the land; a freehold interest could be held in either:
a. fee simple (fee simple absolute, fee simple determinable, fee simple on condition subsequent)



b. fee tail; or



c. life estate

2. Nonfreehold estates

- the estates to which no feudal obligations (and thus no seisin) attach are:


a. estate for years



b. periodic estates



c. estate at will



d. estate at sufferance


3. Feudal incidences

- there were many feudal incidences; they included:
a. homage and fealty: the oath one took to be "his lord's man" with the corresponding obligation to defend the lord

b. aids: the obligation to pay money to the lord if he needed funds to pay ransom for himself or his heir apparent or funds for a dowry for his eldest daughter

c. relief: payment associated with the inheritance of property

d. wardship and marriage: the right of the lord to manage the lands of a tenant’s minor heir, including the right to retain the profits form the land until the heir attained the age of majority; also included rights regarding who could marry the heir

e. escheat: this is the right of the lord to succeed to lands of a tenant who died without an heir


4. Inheritability

- early English law recognized that land passed down to the heirs of possessor - typically under a system known as primogeniture

E. Durational Classification of Estates

- all estates in land are classified by how long they will last

F. Words of Purchase vs. Words of Limitation

- at common law, the classification of an estate was highly dependent on the words used in creating the estate


1. “Words of Purchase”: these are the words that describe who is granted the property

2. “Words of Limitations”: these are the words that describe the duration of the estate conveyed
G. Present and Future Estates: all estates in land are classified as either present or future estates; both estates are recognized property interests; the principal difference between the two is whether the holder is currently entitled to possession

	Present Interest
	Words to Create at the Common Law
	Future Interest in Grantor, if any
	Future Interest in Grantee, if any

	Fee simple absolute
	“and his heirs”
	None
	None

	Fee simple determinable
	“so long as”

“while”

“during”
	Possibility of reverter
	Shifting executory interest

	Fee simple on condition subsequent (fee simple subject to an executory interest)
	“provided that”

“on condition that”

“but if’
	Right of entry for condition broken (power of termination if condition not met)
	Shifting executory interest

	Fee tail (prior to 1285, words that created the fee tail created the fee simple conditional)
	“and the heirs of (his or her) body”
	Reversion
	Remainder

	Life estate
	“for life”
	Reversion
	Remainder or executory interests


PRESENT ESTATES

Present estate: where the holder or a present estate is currently entitled to possession; the common law present possessory estates are: (1) the fee simple absolute; (2) the fee simple determinable; (3) the fee simple on condition subsequent; (4) the fee tail; and (5) the life estate

a. at common law, the only words that created a fee were “and his (or her) heirs;” this was a rule of law and not a rule of construction; thus, a conveyance from O to “A in fee simple absolute” did not give a fee simple absolute but merely a life estate; a conveyance to “A forever” merely gave A a life estate

i. fee simple absolute: a fee simple absolute, or more simply a fee, is an estate that will last in perpetuity; durationally it is the highest and greatest estate recognized by the law

A “transfer” is an act of the parties by which title to property is conveyed from one person to another.  When in writing it is called a grant and a grant is to be interpreted in like manner as contracts in general, and may be explained by the circumstances under which they are made and the matters to which they relate.  Words of inheritance or succession are not necessary to transfer a fee, and a fee simple title is presumed to pass by a grant unless it appears a lesser estate was intended.  [Casebook, 1155]


b. fee simple defeasibles: an interest that may last in perpetuity

ii. fee simple determinable: a fee simple determinable is an estate that may last forever but may end automatically at some time in the future because of the occurrence or nonoccurrence of some limitation set forth in the governing instrument

iii. fee simple on condition subsequent: a fee simple on condition subsequent is an estate that may last forever but may not because of the future occurrence or nonoccurrence of some condition set forth in the governing instrument; unlike the fee simple determinable, which ends automatically if the limitation occurs, the fee simple on condition subsequent only terminates if the grantor elects to terminate the interest; until the grantor makes the election, the grantee retains the estate

- to make a distinction between condition and limitation, look at the language; for condition it may read “to A, but if stops using it as a farm, grantor retains a right to re-enter” vs. for limitation “to A so long as used as a farm” [Cain]iv. fee tail (fee simple conditional): the fee tail was an estate used primarily to insure that lands stayed within the owner's family from generation to generation by seeking to insure that the land would descend at the owner's death to the owner's heir

v. life estate: a life estate is an estate measured either by the life of the holder of the estate or by the life of another

FUTURE INTERESTS

A. Introductory Notes

1. future interest – an interest in property that is not presently possessory but will, or may, become possessory in the future; can be more valuable than a present interest even though not presently possessed; future interests can be retained by grantor of present interest or created in a third person(s)

2. How to attack future interest problems

a. Read carefully
b. Classify interests – classify interests in the order they are presented; determine if any words are implied (Example – “and his heirs”)


i. a classification of one party may affect another party’s classification


ii. a label to an interest may invoke a rule of construction or law

iii. a vested interest or contingent interest may or may not be transmissible (alienable, devisable and/or descendible)

c. Events leading to possession – consider what must occur for a future interest to become possessory and whether it’s expressed as a condition or limitation

i. if a preceding estate ends as a result of a limitation, the future interest is a remainder

ii. if a preceding estate ends as a result of a condition, the future interest is an executory interest

d. Apply rules of law – after classifying the interest, apply the rules of law (Rule in Shelley’s Case, the Rule of Destructibility, the Doctrine of Worthier Title, and the Rule Against Perpetuities)


- don’t need to know any of these except for RAP

3. Changing colors – all future interests can become something else (either a present possessory interest or they become a different future interest)

B. Kinds of Future Interests

1. Reversionary interests: an interest that remains with the grantor after the present possessory interest has transferred to a grantee; vested interests so never violates the Rule of Perpetuities; even if a third party is given the interest by the grantor after the creation of the present interest is still classified as a reversionary interest

a. Possibility of reverter: the future interest retained by the grantor of a fee simple determinable; if the fee simple determinable ever terminates, the retained future interest will ripen into a fee simple absolute

- the possibility of reverter is alienable, devisable, and descendible in most states

b. Right of entry for condition broken (power of termination): the right of entry is the future interest retained by a grantor of a fee simple on condition subsequent; interest does not go back to the grantor immediately as the interest must elect to enforce the interest in order for it to become possessory

- the right of entry for condition broken is alienable, devisable, and descendible in most states

c. Reversion: a future interest retained by a grantor who transfers away either a fee tail, a life estate, or other present and future estates of a lesser quantum than the grantor had, other than the fee simple determinable and the fee simple on condition subsequent; arises by operation of the law, though they may be expressly retained by the grantor after transferring title to the grantee; may or may not become possessory in the future




- reversions are alienable, devisable, and descendible

2. Remainders: future interest limited in favor of a transferee which may become possessory immediately upon the termination (upon the happening of a limitation) of a present possessory estate simultaneously created (which may be in the grantor); remainders are not created in a grantor (otherwise would be a reversion); must have the capability of becoming possessory upon termination

a. Exception: the future interest following a fee simple determinable is a shifting executory interest even though fee simple determinables end, if they end at all, upon the happening of a limitation

i.future interests incapable of becoming possessory immediately upon the termination of the preceding estate as of the moment of their creation cannot be remainders; they are springing executory interests

b. Requirement of prior freehold estate: the prior possessory must have been a freehold estate; thus, remainders can follow fee tails and life estates

i. Exception: a future interest following on a term of years that is not otherwise subject to any condition is often called a remainder, though it might be viewed as a fee simple subject to a term of years

c. Transmissibility: remainders are alienable, devisable, and descendible unless they are subject to conditions which expressly or impliedly limit their transmissibility

d. Indefeasibly vested remainder: a remainder that will, in all events, become possessory immediately upon the termination of the prior possessory estate (either in the remainderman or his successor)

i. Acceleration of remainder: remainder becomes possessory at a point in time earlier than initially contemplated in the governing instrument

ii. No conditions: only can become an indefeasibly vested remainder if it is subject to no conditions that could cause it to fail to become possessory; termination of the preceding estate is not a condition

iii. Limited in favor of a born or ascertained person: a remainder is an indefeasibly vested remainder if it is created (limited) in favor of a born or ascertained person (otherwise it would be subject to the condition of being born or ascertained)

3. Vested remainder subject to open (vested remainder subject to partial divestment): limited in favor of a class of persons collectively described (and typically related to each other through a common ancestor) of which there is at least one living member

a. No conditions: is subject to no conditions that would cause the interest of a class member not to become possessory when the preceding estate terminates; class member’s share is not defeated because the class member was not alive when the preceding estate terminated; because it is a gift to a class, the percentage share of each member of the class is subject to downward fluctuation should new members join the class (partial divestment)



b. Class language: class language is limited in favor of more than one person




i. “children” – immediate offspring of the named ancestor 

ii. “issue” and “descendents” – include children, grandchildren, and more remote descendents

iii. “open” and “closed” – a class is open when new members to the class may be added; a class is closed when no new members can join the class

c. Class closing rules: a class is open until it closes

i. physiological class closing – a class close physiologically when the person who can biologically or by adoption produce a member of the class dies

ii. Rule of Convenience – a class closes when any member of the class is entitled to demand possession of his or her share; a class member is entitled to demand possession of the share when:



1. there are no outstanding present possessory estates; and

2. there is a member of the class for whom there are no outstanding conditions precedent

Case: In Re Estate of Earle

- Earle left $100,000 for each of his sons’ sons who would bear the name of Earle by birth

Legal Significance: The Rule of Convenience is not present when there is no gift of principal to any member of the class in question that vested at testator’s death.  No distribution is made of the principal to any family beneficiary and the whole of it is withheld until the date of the termination of the trust.  Must look at the intent of the testator – here the purpose of the inheritance was that his male sons’ sons who would bear the name Earle and perpetuated the lineage would beneficiaries.  Just because they weren’t born at the time doesn’t stop them from perpetuating the lineage and therefore an inheritance should be waiting for them.
4. Contingent remainders: a remainder that is subject to a condition precedent; includes remainders limited in favor of the unborn or unascertainable for whom the condition precedent is either being born or being ascertained

- a condition precedent does not include the termination of the precedent possessory estate

- generally alienable and devisable and descendible unless conditioned expressly or impliedly on survivorship

5. Vested remainder subject to complete divestment: a remainder limited in favor either of a born or ascertained individual or in favor of a class of persons of which there is at least one living member that is subject to the happening of a condition subsequent and not a condition precedent

a. if a condition subsequent occurs, the vested remainder could fail; the vested remainder becomes possessory as a fee simple estate before the condition subsequent occurs, the fee simple will terminate; in both cases, another estate (shifting executory interest) will either vest in interest or possession

6. Distinguishing conditions precedent from conditions subsequent

a. if a future interest is subject to a condition precedent, it is a contingent remainder 

b. if an interest is subject to a condition subsequent, it is either a fee simple on condition subsequent, a fee simple subject to an executory interest, or a vested remainder subject to a complete divestment

c. if a class is not closed physiologically, then it will not close under the rule of convenience unless there is a member of the class who is entitled to demand possession of his or her share; no such person exists unless there is a member of the class for whom a condition precedent has occurred

d. various tests to determine whether a condition is precedent or subsequent: (1) whether a condition is a condition precedent or a condition subsequent depends upon where the condition physically appears in the instrument in relationship to the words of condition that precede the words of purchase which designate who takes the future interest; words of condition that precede the words of purchase are conditions precedent; words of condition that follow the words of purchase are conditions subsequent

i. also, if the taker of the first future interest has a contingent remainder, the taker of the second future interest will also have contingent remainder

ii. absent intent, when conditional language in a transfer follows language that, taken alone, would be said to create a vested remainder, the condition so created is a condition subsequent; if however, the condition language appears before the language creating the remainder, or the conditional language seems to be a part of the description of the remainderman, the condition created thereby is a condition precedent

7. Common law preference for vested construction: at common law there was a preference for finding interests vested rather than contingent; some courts still apply this common law preference

E. Executory interests
1. Shifting executory interest: a future interest limited in favor of a transferee which can become possessory only by divesting a present possesory freehold interest or a vested future interest limited in favor of another transferee; a divesting occurs only upon the happening of a condition; shifting executory interests divest other grantees, not grantors

a. Exception: a shifting executory interest is the future interest in a transferee following a fee simple determinable even though a fee simple determinable ends, if it ends at all, upon the happening of a limitation

2. Springing executory interest: a future interest limited in favor of a transferee that can become possessory only after some period of time during which there is no other transferee entitled to a freehold estate, and that, if it becomes possessory, divests the grantor of a retained interest in the property


3. Subject to the Rule of Perpetuities

- subject to the rule of perpetuities to eliminate the adverse effect such interests might have on the alienability of property

RULE AGAINST PERPETUITIES (RAP)

A. Classic Statement of the Rule: no interest is good unless it must vest, if at all, no later than twenty-one (plus a period of gestation) years after some life in being at the creation of the interest

B. Alternative Statement: if at the creation of a non-vested interest there is some life in being within twenty-one years of whose death (plus a period of gestation) the non-vested interest must absolutely vest or fail to vest, the non-vested interest is good

C. Purpose of the Rule: since the Rule of Destructibility did not apply to executory interests, they had the potential to substantially fetter the marketability of titles beyond the death of the life tenant; the RAP is designed to strike a balance between those who would wish to tie up the marketability of property and keep it in the family and those who want property to freely move in the stream of commerce

D. “Might-have-been” Rule vs. “Wait-and-see” Rule
1. “Might-have-been” Rule: under the common law RAP, non-vested interests are invalid if there was any possibility they might vest too remotely; this is so even if, by the time of litigation, it is clear that the interest will vest within the period of the Rule

2. “Wait-and-see” Rule: modern rule under which non-vested interests are valid if, in fact, they vest within the period allowed by the Rule

E. Interests Subject to the Rule: (1) contingent remainders; (2) executory interests; (3) vested remainders limited in favor of a class of persons

F. When is a Non-vested Interest Created?

1. Inter vivos interest: an interest created inter vivos (by deed) is created at the time the deed is effective, typically at delivery; if the inter vivos interest is revocable, the non-vested interests are deemed created when the power of revocation terminates, typically at the grantor’s death

2. Testamentary interest: an interest created under the will of a testator is created at the time of the testator’s death

3. Lives in being: lives in being when a non-vested interest is created can have some effect on whether the non-vested interest timely vests or fails

a. validating life: must find a validating life to see if the non-vested interest timely vests or fails

i. a relevant life is a validating life if it can be demonstrated that the non-vested interest will timely vest or fail no later than twenty-one years, plus a period of gestation, after the death of such life

ii. if there are multiple validating lives, the non-vested gift will timely vest or fail within twenty-one years of the death of the survivor of them

Case: Connecticut Bank and Trust Company v. Brody [CB 341]
- Skinner left a will to his children for life, then to his grandchildren for life, then to his great grandchildren

Legal Significance: Underlying principal of Rule Against Perpetuities is founded on public policy in favor of free alienability of property and against restricting its marketability over long periods of time by restraints on its alienation.  Here, it was the children of the testator who were the measuring lives and since a great-grandchild could have been born more than twenty-one years after the death of the children, the provision for the great-grandchildren violated the Rule Against Perpetuities.
G. How Non-vested Interests Vest – Generally and Class Gifts


1. non-vested interests: vest in interest or when they become possessory

2. non-vested future interests: vest at the first to occur of their vesting in interest or possession (except springing executory interests)

3. springing interests: vest when they become possessory

4. class gifts: vests in interest only when the class closes and all conditions precedent for each and every member of the class have occurred

H. Charitable Exception: RAP is inapplicable to charitable transfers; applies only if both the present and future estates are limited in favor of charities

I. Savings Clauses: clause in a governing instrument creating the non-vested interest that provides an alternative time for a gift to vest or fail; this time period is cast in such terms that is assures that the non-vested interest must vest or fail within the permissible period; have two events that result in the vesting or failing of a non-vested interest

J. Cy Pres Reform: a court can reform the terms of a governing instrument to assure that non-vested interests that violate the RAP will vest or fail within the permissible period; applies in some states and others apply it with both the wait-and-see rule

K. Ninety-year Period: under the Uniform Statutory Rule Against Perpetuities, any non-vested interest that actually vests or fails to vest within ninety years of its creation, or would be valid in all events under the common law rule, is valid; non-vested interest can also be reformed to assure that they will vest within the ninety-year period

CONCURRENT ESTATES

Class Notes February 25, 2009:  The black letter law varies greatly regarding Concurrent Estates.  Cain wants us to understand the facts and the issues.

OVERVIEW

A.  A concurrent estate exists “whenever two or more persons have a concurrent and equal right to the possession and use of the same parcel of land.”  [Casebook, 356]

B.  While two or more people may hold “undivided” interests in a piece of property, the legal system insists for the most part on analyzing these interests as divisible though not currently divided.  True joint ownership is the exception, not the rule.  By way of exception, some states recognize the institution of community property under which income received and property acquired by a husband and wife during marriage belong to the marital “community.”  In non-community property states, “title” to property owned by a husband and wife theoretically resides in one or the other, but not both unless special arrangements have been made to assume joint ownership.  [Casebook, 3]

C.  There can be concurrent estates in both present and future interests. 

D.  Common Law Estates: At common law, there were five recognized types of concurrent estates, although only three have survived today for all practical purposes. The three recognized concurrent estates are:

1.  The tenancy in common

2.  The joint tenancy with right of survivorship

3.  The tenancy by the entirety


* See Footnote 2, Casebook 356 for a description of the two other common law concurrent estates, which are no longer recognized.

E.  Community Property: In the eight community property states, community property also exists as a form of concurrent estate.

RIGHTS OF COTENANTS AS BETWEEN THEMSELVES [C, 6-11 to 6-15]

Case:  Cummings v. Anderson, 94 Wash.2d 135.  

-  A couple bought a house in contemplation of their marriage.  They contributed equally to the initial purchase of the property and the conveyance was for a tenancy in common.  Six months after marrying and moving into the home together, the wife moved out.  She did not make any additional payments for acquisition of the property, nor did she assert a right to occupy the property or to receive rent for the husband’s occupancy of it.  Later, the wife sued for one-half interest in the equity in the property and demanded one-half of the rental value of the premises during the time the husband occupied it alone.

Legal Significance:  Where there is a cotenancy as tenants in common and the instrument by which the property was acquired is silent as to the respective interests of the co-owners, it is presumed that they share equally.  However, when it is shown that they contributed unequally to the purchase price and the relationship between the co-owners is not such that a gift from one to the other is presumed to be intended, a presumption arises that they intended to share the property proportionately according to their contributions.  

A.  Note: As a general rule, disputes between cotenants will have the same outcomes whether the cotenants are tenants in common or joint tenants with right of survivorship.  Broadly speaking, litigation among co-tenants falls into one of three categories – contribution, accounting and partition.

B.  Co-Tenants’ Fiduciary Capacity to Each Other.  It is often said that co-tenants stand in a fiduciary capacity to each other.  As fiduciaries, co-tenants cannot deal with the property in their own self-interest if the effect of such self-dealing would be to affect adversely the other co-tenant’s title.  [Casebook, 366]

-  Two situations give rise to most of the problems involving the existence and extent of fiduciary relations between tenants in common. These are 1) the effort by one co-tenant to buy in and later to assert a superior title to the detriment of his co-tenants; and 2) the making of an agreement with the other co-tenants, in which some advantage is gained by “overreaching” the others.  [Casebook, 363 @ Footnote 1]

C.  Possession: Each cotenant is entitled to occupy the cotenancy property. In other words, possession by one is not wrongful as to the others. If a cotenant enters into possession but excludes the other, the cotenant out of possession has a cause of action against the possessor. If this action is not brought timely, the possessor may be able to acquire title to the whole by adverse possession.

D.  Contribution for Expenses

1.
Cotenant in possession: If a cotenant rightfully occupies land and does not exclude the other cotenant, the cotenant in possession bears the costs of upkeep and maintenance such as taxes, ordinary repairs, interest, and insurance. Only if these expenses exceed the property's fair rental value is the possessing cotenant entitled to seek contribution from the others on the theory that they also benefit from the payment of these expenses.

2.
Cotenant rents to others: As a general rule if one cotenant rents the land to others, he must account to the other cotenants for the rent.

E.  Right to Lease: Cotenants have equal rights to lease the cotenancy property to another without the consent of the other cotenants, although the lessee takes subject to whatever rights the nonconsenting cotenants would have against the leasing cotenant.

F.  Accounting

1.
For occupancy/ rental use of the land

a.
Majority of jurisdictions: In most states, the duty to account is similar to the duty imposed by the Statute of Anne. The cotenant in possession is responsible for accounting of all rents and profits from a third-party lessee.  

- 
Under the Statute of Anne, the responsibility to account for rents applies to third party lessees and (absent an ouster) was not construed to compel a co-tenant in possession to pay an out of possession co-tenant rent for his occupancy of the property.  [Casebook, 365]

2.
For other use of the land 

a.
Farming: If one cotenant plants and harvests crops on the land, most states will not require the cotenant to account for any part of the profit. If one cotenant rents out the land to be farmed, he or she is required to account to the other cotenants for their respective shares of the rents.

b.
Depletable natural resources: The majority of jurisdictions require the cotenant in possession to account to the others if he or she derives income from a nontortious use of the land which permanently reduces the value of the land, to the extent of his or her interest in the property.

3.
Improvements: In no jurisdiction is there a duty to account for income produced by improvements on the land that were made solely by the cotenant in possession.

4.
Ouster: An ouster occurs when the cotenant in possession takes affirmative actions to take sole possession and exclusive use of the property.  

- 
If an ouster has occurred, the co-tenant out of possession is entitled to his share of the fair rental value of the premises from the co-tenant in possession.  [Casebook, 365]

- 
In Cummings v. Anderson, a wife alleged that her stepson’s sexual activities caused her to leave the premises but did not content that her departure had been occasioned by any conduct or omission of the husband; the court held that no ouster had occurred and the wife was not entitled to rent from the husband.  [Casebook, 364]

G.  Partition

1.
General rule: Virtually every jurisdiction today allows courts to judicially partition lands held by a tenancy in common or a joint tenancy.

2.
Partition may be voluntary or involuntary: A voluntary partition is a partition that is agreed to by all cotenants. If the cotenants cannot voluntarily agree to partition, or cannot agree on an acceptable method of division, any cotenant may file an action for partition in court.


-  In a voluntary partition, the co-tenants exchange deeds setting off to each co-tenant from the parcel they owned as co-tenants separate parcels in which only one of them has any interest.  [Casebook, 367]

3.
Partition may be in kind or by sale: Most courts prefer partitions in kind over partitions by sale and will only allow partitions by sale when (1) the physical attributes of the land make it impossible or impractical to divide and (2) the interest of the owners would be better served by a partition by sale.


-  Partition in kind: the court physically divides up the property


-  Partition by sale: the court orders a sale of the land and divides the proceeds between the co-tenants.  [C, 6-14]


-  In some circumstances, partition may also be by use and enjoyment of the property on a time basis.  See Casebook, 368 Note 6 re: Estate of McDowell (the rocking chair case).

4.
Accounting as part of the partition: A partition will often be accompanied by an accounting.


-  In an accounting, one or more of the co-tenants may be charged for rents and profits, waste, allocable costs of repairs and improvements, taxes, etc.  [Casebook, 367]

5.
Effect of improvements: Wherever possible, courts will partition the property in such a way as to give the improving cotenant the portion of the property that includes the improvement.  -  See Cummings v. Anderson: “a court of equity, in a partition suit, will give the co-tenant the fruits of his industry and expenditures, by allotting to him the parcel so enhanced in value or so much thereof as represents his share of the whole tract.”  [Casebook, 362]  However, “improvements placed upon the property by one co-tenant cannot be charged against the other co-tenant unless they were either necessary or actually enhanced the value of the property.”  [Casebook, 364]

TENANCY IN COMMON

A.  Creation: A tenancy in common can be created between any two or more individuals. It may be created by deed, will, or by the law of intestate succession. 

1.
Common law: At common law, a conveyance to two or more persons presumptively created a joint tenancy with right of survivorship.

2.
Modern law: Today, a conveyance (and a devise) to two or more persons presumptively creates a tenancy in common, although in some jurisdictions this statutory presumption is inapplicable if the granteees are married to each other. This presumption can be overcome by an expression of contrary intent.

B.  Characteristics of the Tenancy in Common

1.
Equal right of possession: When two or more persons hold title as tenants in common, each cotenant is equally entitled to the possession of the whole property subject to the tenancy in common, regardless of what percentage share they own.  [C, 6-3]  In other words, each cotenant has an undivided interest in the whole.  [Casebook, 356]

2.
Right to partition: Partition may be either voluntary through the mutual agreement of the cotenants and an appropriate exchange of deeds or it may be done by judicial decree often after the request of only one of the cotenants.

3.
Varying percentage shares permissible: One of the cotenants may be entitled to a greater percentage interest than the other.  [C, 6-4]  The fact that tenants in common have different percentage interests in the estate does not affect their individual rights to the possession of the whole, although it may affect other sticks in their bundle of ownership rights – sharing of the benefits that flow from the land (i.e., rent) must be divided among co-tenants in accordance with their respective percentages of ownership.  [Casebook, 359]

4.
Interest alienable (during his life), devisable (by his will), and descendable (should he die intestate).  Each cotenant during life is free to convey his undivided percentage interest to another; each cotenant is also able to devise his undivided interest to another by his will.

JOINT TENANCY WITH RIGHT OF SURVIVORSHIP

A.  Creation: A joint tenancy with right of survivorship may be created by deed or by will, but it cannot be created as the result of property descending to heirs under the laws of intestate succession.

1.
Common law presumption: At common law, a conveyance to two or more persons presumptively created a joint tenancy with right of survivorship.

2.
Modern law: Today, a conveyance (and a devise) to two or more persons presumptively creates a tenancy in common.

3.
Four unities test: Generally, to create the joint tenancy with right of survivorship (and overcome the statutory presumption), the four unities test must be met.  However, in some states, statutes have either abolished or modified the four unities test relating to the joint tenancy with right of survivorship.  [Casebook, 357]  The four unities are:

a.
Time: To create a joint tenancy with right of survivorship, the cotenants had to acquire their interests at the same time.

b.
Title: To create a joint tenancy with right of survivorship, the cotenants had to acquire their concurrent interests under the same instrument or by a joint adverse possession.

c.
Interest: In order to create a joint tenancy with right of survivorship, the cotenants must have an identical percentage share of the concurrent estate.  [Casebook, 357]

d.
Possession: All joint tenants must be entitled to possession of the whole estate.

B.  Characteristics of the Joint Tenancy with Right of Survivorship 

1.
Right of survivorship: The most significant characteristic of the joint tenancy with right of survivorship is that upon the death of a joint tenant the surviving joint tenant(s) own the property free and clear of the interest of the deceased joint tenant.  The joint tenants who predeceased the survivor did not have an interest that was devisable or descendible and at their deaths their interests were extinguished.  [Casebook, 357]

2.
Right to partition: Joint tenants, like tenants in common, can compel a partition of the property which effectuates a severance of the joint tenancy with right of survivorship.

3.
Alienability: If a joint tenant sells, gifts, or otherwise alienates his or her interest to another, the transferee holds his or her interest only as a tenant in common with the remaining joint tenants because the transferee's interest is acquired at a different time and under a different instrument.

4.
Severance: Either joint tenant can sever a joint tenancy and destroy the right of survivorship.  At common law, severance occurs when any of the four unities is destroyed (i.e., by conveyance).  [C, 6-7]  It was possible under the common law for a joint tenancy with right of survivorship to be severed unintentionally [Class Notes, February 25], but now courts tend to analyze the parties’ intent with regard to the right of survivorship.  [C, 6-7]


- alienation by a joint tenant of his interest severs the joint tenancy and converts it into a tenancy in common between the transferee and the other co-tenant(s).  [Casebook, 357]  If there are more than two original joint tenants, a severance by one joint tenant does not affect the right of survivorship between the other cotenants.  [Class Notes, February 25; also Casebook, 357]

Case:  Tenhet v. Boswell, 18 Cal.3d 150 (1976)  [Casebook, 368-72]

· With regard to a property owned by joint tenants with right of survivorship, one of the co-tenants leased his interest in the property to a third party for a term of years and died during that term.  The court considered 1) whether the lease severed the joint tenancy and 2) whether the surviving co-tenant should take the property unencumbered by the lease upon the death of the lessor joint tenant.  The court held that the lease did not sever the joint tenancy and that it was enforceable only in so far as the interest of the lessor in the joint property was concerned but was extinguished by the death of the lessor joint tenant.

Legal Significance:  Under the common law, if one of the four unities (interest, time, title and possession) is destroyed, the joint tenancy is severed and a tenancy in common results; this includes a conveyance to a third party by one joint tenant of his interest in the property.  However, in cases where a partial alienation (i.e., lease) of the interest is conveyed, there are several judicial views as to whether the joint tenancy is severed:  [Casebook, 370]

1) 
Some authorities view a lease by a joint tenant as a complete and final severance;

2) 
Other authorities hold that there is a temporary severance during the lease, which becomes permanent if the lessor joint tenant dies when the lease is in force; if however, the lease expires before the lessor dies, the joint tenancy remains undisturbed;

3) 
Other courts, as in Tenhet, analyze the parties’ intent and “decline to find a severance in circumstances which do not clearly and unambiguously establish that either of the joint tenants desired to terminate the [right of survivorship].”  

-  
The death of a lessor joint tenant extinguishes a third party lessee’s interest in the property because the interest of the nonsurviving joint tenant extinguishes upon his death.  As a lease is valid only “in so far as the interest of the lessor in the joint property is concerned,” the lease of the joint tenancy property also expires when the lessor dies.  In some states (“lien theory states”), this same principle applies to mortgages of joint tenancy property, which become unenforceable against a surviving joint tenant upon the nonsurvivor’s death.  [Casebook, 371-72]  However, in “title theory” states (where the execution of a mortgage has the same effect as a conveyance) a mortgage does sever the joint tenancy.

Case:  Porter v. Porter, 472 So.2d 630  [Casebook, 378-80]

· A divorced and remarried man was on the title to property with his first wife (W1).  At the time the decedent and W1 divorced, a divorce decree granted W1 exclusive occupancy of the property “until a change in circumstances warrants a modification of this decree….”  No modification was ever made to the decree and the court considered whether the decree severed the joint tenancy with right of survivorship, thereby creating a tenancy in common and an interest in the new wife upon the man’s death.  The court held that the decree did not sever the right of survivorship in W1 and granted the entire property to her.

Legal Significance:  A divorce does not necessarily sever a joint tenancy.  Although divorcing parties are usually desirous of settling all their property rights, there is no requirement that the divorce modify the previous ownership.

-  “A mere temporary division of property held by joint tenants, without an intention to partition, will not destroy the unity of possession and amount to a severance of the joint tenancy…”


Case: Estate of Ingram, 874 P.2d 1282 [Casebook, 381]

· A mother created three certificates of deposit, each of which named one of her daughters as her joint tenant with right of survivorship.  A joint bank account was also established in the mother’s and the daughter’s name.  Four days before her death, the mother was convinced by her other children to write a will in which she stated she wanted the entire estate, including the CDs and the bank account, divided equally among her children.  The court considered whether the will severed the joint tenancy with right of survivorship in the CDs and whether the “joint” bank account had an enforceable right of survivorship feature.  The court held that the will did not sever the right of survivorship to the CDs, but that the bank accounts did not expressly include a right of survivorship and such right failed to be created by demonstrable intent.


Legal Significance:  A joint tenancy can be severed, but only during the lifetime of the tenant who would sever.  A will does not sever the right of survivorship because at the death of the nonsurvivor, title to the property passes by operation of law to the surviving tenant.  Wills do not have any effect until the testator’s death, and a joint tenancy cannot be severed after the death of the party who would sever.  [Casebook 383-84]

· There are five factors to consider when faced with the question of whether a joint tenancy is created in the absence of express language; the factors are considered as a whole, and they are:

1. the owner’s unqualified expression of intent to create the relationship of joint tenant at that time;

2. whether the establishment of the account was in the form advised by a bank officer upon the owner’s inquiry as to the means of accomplishing a joint tenancy;

3. whether accessibility to the account was given to both parties after the creation of the account;

4. whether both tenants have consented to discretional use of the account; and

5. whether there was an exercise of possessory rights by any of the joint tenants.

· Constructive Trusts:  equity can be invoked when the circumstances surrounding a joint tenancy show that the surviving joint tenant was only to hold legal title, while the beneficial title was intended to inure to another; the purpose of constructive trusts is to prevent unjust enrichment – unfairness is not sufficient to impose a constructive trust.  A constructive trust may properly be invoked when one obtains the legal title to property by fraud or by violation of confidence or fiduciary relationship.  The burden of proving a constructive trust is on the person(s) asserting it, and the evidence must be “clear, unequivocal, and decisive.”

C.  Murder of One Joint Tenant by Another.  There are three approaches to determine ownership of the property where on joint tenant murders the other; these are:


1. 
the joint tenancy is severed and a tenancy in common results;


2.
the survivorship feature is applied literally and the surviving joint tenant (murderer) takes the property despite his commission of the murder; or


3.
a constructive trust is imposed on the victim’s share or the entire piece of property to benefit the victim’s estate.

Case:  Lakatos v. Estate of Billotti [Casebook, 374]

· Billotti and his wife owned two parcels of real estate as joint tenants with right of survivorship.  Billotti murdered his wife and children; he was convicted of the murders and died in prison.  The court considered whether the wife’s estate (her parents) or Billotti’s estate (his mother) should take the property.  The court applied approach 3 above and held, based on a state statute, that the entire estate held in joint tenancy between Billotti and his wife should go to the persons to whom it would have passed had Billotti predeceased his wife (her parents), so as not to allow him to benefit from committing the murders.

Legal Significance:  “No man should profit from his own wrong.”

D.  Right of Survivorship Re: Bank Accounts: Characteristics of Jointly Owned Bank Accounts

1.
Right of survivorship: Two theories are used to sustain the validity of the survivorship feature of joint bank accounts.

a.
The contract theory: Under this theory, the surviving joint tenant is entitled to the balance of the account upon the death of the other joint tenant as a result of being a third-party beneficiary of the contract created between the depositor and the bank.

b.
The gift theory: Under this theory, the surviving joint tenant is entitled to the balance of the account upon the death of the other joint tenant by virtue of the ordinary principles of gift law.  If there was an intent to make a gift and an acceptance, the survivor has a survivorship right.


- A difficulty in sustaining such accounts under the gift theory arises if the depositor retains the tangible indicia of the account, such as the passbook or the checkbook.  However, generally courts uphold the validity of such accounts under the gift theory because the donor’s “dominion and power to revoke are gone.”  [Casebook, 388-89]

2.
Differences Between a Joint Tenancy in Land and Joint Tenancy in Bank Accounts.

	LAND
	BANK ACCOUNTS

	· Co-owners of real estate have an undivided interest in the whole and neither can exclude the other from use and enjoyment of the property
	· A “donee-nondepositor” cannot compel the donor-depositor to share funds with her;

· the donee-nondepositor’s rights to the funds attach only if she survives the donor-depositor;

· the donee-nondepositor can be required to reimburse the donor-depositor for withdrawals which are contrary to the donor-depositor’s intent; and

· creditors of the donee-nondepositor cannot reach the entirety of the funds to satisfy their claims against the donee-nondepositor


3.
Accounting.  A cotenant in a bank account may be held accountable for the withdrawal of funds if: a) the withdrawal exceeds one half of the funds, under the theory that the withdrawal severs the joint tenancy and creates a tenancy in common of equal proportions between the cotenants; b) if the withdrawal is made before the depositor’s death and without his consent, the nondepositor may be accountable to the depositor’s estate for half the money withdrawn.  [C, 6-15]


Note:  There are two resolutions possible when a dispute arises during the lives of both owners of a joint bank account when one of them has withdrawn funds from the account (esp. when more than half of the funds on deposit are withdrawn):  1)  whoever withdraws the funds from the account may be entitled to all of the withdrawn funds; or 2) if one of the co-owners withdraws more than one-half of the account, he might be accountable to the other co-owner for the excess on the theory that the withdrawal severs the joint tenancy and creates a tenancy in common .  [Casebook, 387-88]

4.
Severance: In cases where one joint tenant withdraws more than 50% of the money in an account, a severance may be implied.

Note:  Joint Bank Accounts as Convenience Accounts:  In some cases if there is evidence that a joint bank account was set up for the convenience of the depositor (i.e., if elderly or disabled), such evidence may be sufficient to overcome the survivorship feature of the joint bank account.  [C, 6-16]

Note:  Joint tenancy bank accounts are often called the “poor man’s will.”  Other forms of bank deposits that serve as the “poor man’s will” include Totten Trust/ Tentative Trust Accounts and Pay-On-Death (POD) Accounts.  [Casebook, 390-91]

MARITAL PROPERTY (TBE AND CP)

HISTORY

A.
H+W were considered to be one legal entity (and that H was the guardian of W)

1.
Historically, when a woman married, she lost her legal identity as a separate person. 

2.
B/c TBE is owned by one entity, it could not be severed (after all, how can one entity sever itself?)

B.
Coverture (for personal property)

1.
Under the doctrine of coverture, all personal property owned by the wife at the time of the marriage became the property of the husband (Crunchtime, pg. 49)

2.
The Married Women’s Property Acts abrogated the institution of coverture. (Casenote, pg. 6-10)

3.
Abrogate = To abolish (a law or custom) by formal or authoritative action; to annul or repeal (Black’s)

C.
Jure Uxoris (for real property)

1.
Under the doctrine of jure uxoris, the husband had the right to possess all of his wife’s lands during the marriage and to collect and spend any rents or profits from the land as he wished (Crunchtime, pg. 50)

D.
Married Women’s Property Acts

1.
19th century American statutes that gave married women some rights to own property

2.
Derogated the institution of coverture

3.
Derogation = The partial repeal or abrogation of a law by a later act that limits its scope or impairs its utility and force. (Black’s)

E.
Death of a Spouse

1.
Dower & curtesy determined what the surviving spouse got upon the death of a spouse

2.
Dower (common law)

a.
At CL, a widow received “dower” upon the death of her husband

b.
Dower is a life estate in one-third of the lands of which H was seised at any time during the marriage, provided that H ‘s interest was inheritable by the issue of the marriage. (Crunchtime, pg. 50)

c.
Any land owned in fee simple by H qualified for dower (Crunchtime, pg. 50)

d.
Abolished in most states

3.
Curtesy (common law)

a.
At CL, a widower received “curtesy” upon the death of his wife

b.
Curtesy is a life estate in each piece of real estate in which W held a freehold interest during their marriage, provided that the freehold was inheritable by issue born alive of the marriage. (Crunchtime, pg. 50-51)

c.
Abolished in most states

4.
Elective Share (Modern approach)

a.
I have no record of this being discussed in class, but it pops in the hornbooks, so I’m including it just in case.

b.
Today, the surviving spouse has the right to renounce the will and instead receive a designated portion of the estate. The share is usually one-third or one-half of real property and personal property owned by the deceased spouse. (Crunchtime, pg. 51)

c.
Prevents one spouse from disinheriting the other (Crunchtime, pg. 51)

WHAT COUNTS AS MARITALPROPERTY?

A.
Marital property = Property acquired during the marriage from the earnings of the parties

B.
Does not typically include property acquired before marriage or (b) property gifted or bequest to one spouse

C.
Today, courts divide marital property at divorce using equitable principles. (Crunchtime, pg. 50)

TENANCY BY THE ENTIRETY (TBE)

A.
Only for Husband (H) and Wife (W)

B.
Creating a Tenancy by the Entirety

1.
“To H and W, as tenants by the entirety” (Lexis Capsule Summary, §10.02(C))

2.
“To H and W” (Gilbert, pg. 188)

3.
Requires the Five Unities (Casenote, pg. 6-9):

a.
Possession - Both tenants have an equal right to possess the whole property

b.
Interest - Both tenants have an equal percentage share of the concurrent estate

c.
Title - Both tenants acquired their concurrent interests by the same deed or will

d.
Time - Both tenants acquired their concurrent interests at the same time

e.
Marriage* - Both tenants are married to each other (*B/c TBE is only for H+W)

C.
Characteristics of TBE:

1.
Right of Survivorship 

B/c TBE cannot be unilaterally severed; the right of survivorship is “effectively indestructible” (Casenote, pg. 6-9)

a. 
Exception: The tenancy by the entirety can be severed if both spouses convey the property to a third party.
2.
Severance: At common law, the tenancy by the entirety, unlike the joint tenancy, was not severable. Today, the tenancy by the entirety is severable if both spouses join in the severance, or in the event of a divorce [Casebook, 381].

D.  The Four Unities Test: At common law, tenants by the entirety, like joint tenants, were subject to the "four unities test."

E.  Immunity from Creditors: After the passage of the Married Women's Property Acts in the nineteenth century, however, most states that recognized the tenancy by the entirety took the view that neither husband nor wife could individually alienate his or her right in any property owned by the entirety, and as such the creditors of neither spouse could reach such right.

F.  Exclusive Rights of Possession and Management in the Husband: At common law, the husband was entitled to collect all rents and profits on any land owned by the spouses as tenants by the entirety. The wife's disability of coverture robbed her of all power over the estate.

G.  Common Law Preference: At common law, the tenancy by the entirety was the preferred estate for married couples. Today, a conveyance to a husband and wife may create any of the three existing types of cotenancies.

H.  Joint Bank Accounts: Because either party to a joint account can withdraw funds from the account at any time, most courts hold that the nature of such an account is entirely inconsistent with the nature of a tenancy by the entirety.

I.
Married Women’s Property Acts

1.
At CL, H had exclusive rights of possession and was entitled to collect all rents and profits on any land owned as TBE. “The wife’s disability of coverture robbed her of all power over the estate. Her only right was to take the land in the event that she survived her husband.” (Casenote, pg. 6-10)

2.
At CL, any conveyance to H+W was presumed to create a TBE. (Casenote, pg. 6-11)

3.
Married Women’s Property Acts:

a.
Gave both H and W equal rights to possession during the marriage (thus putting W in the same position as H), and

b.
Forbade H and W from unilaterally conveying his or her interest

(1)
“Under this view, creditors of one spouse cannot reach the property b/c neither the husband nor the wife acting along can transfer his or her interest [cites Sawada v. Endo]” (Gilbert § 649)

J.
TBE in Modern Times

1.
Some states have gotten rid of TBE, others have modified it by statute, and a few states retain it in its historical form, however, there’s discussion that its historical form may be unconstitutional b/c of its preference for the husband.

2.
Today, where the conveyance is unclear, most states that retain TBE presume that a conveyance to H+W creates a TBE (Gilbert §639)

Sawada v. Endo, (Hawaii Supreme Court, 1977), Claranet

1.
Car accident victims v. Car driver

2.
Issue: Is the interest of one party in property held in TBE subject to attachment and/or execution by the separate creditors of that party? (pg. 100)

3.
Holding: No, “an estate by the entirety was not subject to claims of creditors of one spouse during their joint lives so that conveyance of land held by tenants by the entirety to their sons after the accident was not in fraud of the husband’s judgment creditor.” (Westlaw)

Sawada created a “super homestead” exemption for all property held by spouses as tenancies by the entirety. (Cain, pg. 111) 

4.
Facts: 

a.
Endo, an elderly man, injured the Sawada sisters in a car accident.

b.
After the accident, Mr. and Mrs. Endo transferred their house (their entire property) to their sons in order to avoid paying judgments to the Sawadas

c.
The Endos owned their house as tenants by the entirety (TBE)

(1)
Thus, the plaintiff’s claims were only against Mr. Endo’s interest in the property (pg. 98)

5.
Procedural History: 

a.
Sawadas argued that the court should set aside the conveyance of real property as a transfer in fraud (pg. 98)

b.
Endos argued that the conveyance was not fraudulent, and that the sons owned the real property free of the Sawadas’ claims (pg. 99)

c.
Trial court ruled against the Sawadas, reasoning that creditors should not be able to reach property held by H and W as TBE during their lifetimes and thus H+W could transfer entireties property jointly. Thus, the transfer was not fraudulent.

d.
Sawadas appealed to Hawaii Supreme Court.

e.
Hawaii Supreme Court affirmed. 

6.
Rule: Hawaii passed a Married Women’s Property Act in 1888 which provided that a married woman’s property should be held free from her husband’s debts (pg. 99)

7.
Rationale:

a.
The court ruled for the Endos, “in favor of the unity of husband and wife.” (Cain, pg. 111)

b.
“Each spouse should be viewed as having at least two identifiable interests in the property: (1) the present right to the shared use or profits from the property, AND (2) the right to enjoy the entire property in the future should that spouse survive. 

The question that divided the states was whether either spouse could unilaterally convey one or both of these two interests. The answer to this question is an important first step in determining whether a spouse’s creditors can reach the entireties property. Whatever interest an individual can convey is the interest that the individual’s creditors should be able to reach.” (Cain, Sawada v. Endo article, pg. 107)

c.
Allowing one spouse’s creditors to reach TBE property would diminish the rights of the other spouse to the property. 

d.
The court created a “super homestead” exemption for all property held by spouses as tenancies by the entirety. (Cain, pg. 111)

COMMUNITY PROPERTY (CP)

A.
CP derives from Spanish community property law and is found in eight American states

1.
California, Louisiana, Texas, New Mexico, Arizona, Nevada, Idaho, Washington

B.
In CP, H+W form a community, which is the entity that owns the property. Thus, community property differs from other forms of concurrent ownership such as tenancies in common in that the community itself is the owner, NOT the husband or the wife (analogous to a trust) (Casenote, pg. 6-16)
1.
When the community dissolves (at death or divorce), then the property interest vests in the beneficial owners (i.e., spouses or estate of deceased spouse) as tenants in common (Casenote, pg. 6-16)

2.
CP is more protective of the non-earning spouse b/c the community dissolves upon death or divorce, and the W gets at least 50% of the community property

3.
Historical: Until 1960, only H could legally manage CP

4.
Today: Statutes allow H and W to manage CP; varies somewhat by state

C.  Definition of Community Property and Separate Property: Community property includes all property acquired during marriage other than by gift, bequest, or devise. Property acquired by gift, bequest, or devise is the separate property of the donee spouse. (Casenote, pg. 6-17)
1.
The community presumption: All property acquired during marriage is presumed to be community property.

2.
Tracing: If you can trace the purchasing fund to community property, then the purchase is community property. Likewise, if you can trace the purchasing funds to separate property, then the purchase is separately-owned property (class notes 3/11/09)
3.
Commingling: If community funds and separate funds are commingled (e.g., in a bank account) so that it is impossible to tell which funds are separate, then the entire fund will be classified as CP. (Casenote, pg. 6-18)
4.
Title does not control: The tracing principle applies to characterize property as community regardless of how title is held. (Casenote, pg. 6-18)
5.
Spousal agreements: Spouses can agree that community property is separate.

6.
Spousal gifts: One spouse can unilaterally gift his or her interest in the community to the other spouse, thereby converting community assets to separate assets of one spouse.

7.
Income from community property: Income from community property is community.

8.
Income from separate property: In three states (Texas, Louisiana, and Idaho) income from separate property is community. In the remaining states, such income is separate.

9.
Tort damages received for personal iqjury: In all states other than California, damages received in personal injury actions are separate property except to the extent they compensate for lost wages.

D.  Joint Tenancy with Right of Survivorship: In most community property states, spouses cannot hold community property with right of survivorship.

E.
Dissolution of Community

1.
In most CP states, there is no right of survivorship (Casenote, pg. 6-19)

2.
The community automatically dissolves upon death or divorce (Casenote, pg. 6-17)

3.
When the community dissolves, each spouse’s interest vests (i.e., each spouse gets a 50% share)

4.
When the community dissolves, the vested shares are held as tenants in common (Casenote, pg. 6-17)

5.
Example: H+W own Blackacre as community property. H dies. Upon H’s death, W owns an undivided half interest in Blackacre and H’s estate owns an undivided half interest in Blackacre. W and H’s estate are tenants in common. (Casenote, pg. 6-17)

F.
What happens when you marry and acquire property in a CP-state and then move to a non-CP state? Or vice versa? --> Raises a conflict of laws

1.
Every CP state has a doctrine called quasi-community property; treats property acquired elsewhere as constructive community property

In re Marriage of Brown, (California Supreme Ct., 1976), pg. 419

1.
Divorced H+W in CP state and H’s Pension

2.
Issue: Are non-vested pension rights divisible marital property?

3.
Holding: Yes, non-vested pension rights are divisible marital property. Pension rights are a contingent interest; they are contractual interests that become enforceable if the conditions are met.

4.
Procedural History: 

a.
Trial court held that pension rights were not “property” that could be divided under CP laws

b.
Cal. Supreme Ct reversed

5.
Facts: 

a.
H+W divorced after more than 20 years of marriage.

b.
H had worked for a company for a long time and had pension rights that vested after a certain number of years with the company.

c.
When W+H divorced, H was only two years away from vesting.

6.
Rule: Pension interests earned during marriage are community property.

7.
Rationale:

a.
Previous case (French v. French, 1941) held that “non-vested pension rights are not property, but a mere expectancy, and thus [are] not a community asset subject to division” (CB, pg. 419)

b.
Overrules French b/c “non-vested pension rights are not an expectancy but a contingent interest in property...to the extent that such rights derive from employment during coverture, they comprise a community asset subject to division in a dissolution proceeding.” (CB, pg. 419-420) 

c. Argues that continuing to apply French is an injustice b/c pensions are essentially deferred wages, and wages are part of community property.

d. Expectancy = An estate with a reversion, a remainder, or an executory interest (Black’s)

MARITAL PROPERTY AND CREDITORS
A.
Certain assets owned by married couples cannot be accessed by creditors (typically includes the family home “homestead”, Bible, clothes, and things essential to making a living

B.
At CL, H’s creditors could access all property owned by H+W, b/c H had possession of W’s property and could gain the rents and profits from W’s property.

1.
In California, before wives were legally able to manage community property, H’s creditors could reach all community property and H’s separate property (class notes, 3/11/09)

C.
Today, creditors tend to look at who actually owns the property 

1.
Creditors can also reach community property to repay community debts (such as a mortgage signed by both H and W) 

LANDLORD/TENANT LAW

LANDLORD/TENANT RELATIONSHIPS (4 TYPES)
A. Tenancy for Years (aka Estate for Years) - A non-freehold estate for a fixed period of time

1. Lease term: Fixed period of time, with specified beginning and ending dates; - As a non-freehold interest, the lease may begin in the future

a. Created by express agreement (i.e., a lease - L “lets” estate to T)

b. Statute of Frauds - Under CL, a lease for more than 3 years had to be in writing to satisfy the Statute of Frauds. Under modern American statutes, a lease for more than 1 year has to be in writing. (CrunchTime, pg. 56)

2. Termination: Automatically terminates; L or T does not have to give notice b/c the lease automatically ends on specified date

3. Notice: No notice is required b/c the lease automatically ends on a specified date

4. Reversion Interest: Estate reverts to L at end of term (EE, pg. 226)

5. Terminology: “To let”

6. Example: T rents apartment from January 1, 2009 to May 30, 2009. Fixed beginning and ending times. Doesn’t matter if lease if for less than one year. 

B.
Periodic Tenancy - An estate that continues automatically from one period to the next period. Lease does not have a specified duration.

1. Lease term: Period to period. Time period can be in any unit; e.g., month-to-month, year-to-year, etc.

a. If T holds over --> Periodic tenancy is created

b. Created by express agreement or by implication

2. If created by implication --> the terms of the lease for the original term carry over to the new term (EE, pg. 227)

3. Termination: L or T can terminate by giving notice at the end of period. A periodic tenancy is automatically renewed for an additional period unless one party gives notice of termination. 

1. Common Law - If tenancy was for 1 year, then L or T had to give 6 months’ notice. If period was for less than 1 year, then L or T had to give one period’s worth of notice. (E.g., give 30 days’ notice for a month-to-month tenancy). Termination date was typically at the end of the period. (E.g., if I give notice for a month-to-month rental on May 1, then the termination date is May 31)

2. To be effective: Must give express notice AND state the termination date (EE, pg. 226-227)

4. Example: Month-to-month, year-to-year, etc.

C.
Tenancy at Will - Tenancy with no stated duration and which may be terminated at any time by L or T

1. Lease term: No stated duration

a. Usually created by implication

2. Termination: 

a. L or T can terminate at any time

b. Death of either L or T can terminate a tenancy at will

3. Notice: No notice is required

4. Example: When a friend permits another friend to stay at his house (EE, pg. 227)

D.
Tenancy at Sufferance - When T holds over at the end of a valid lease (CT, pg. 57). T’s entry onto the property was rightful, but T’s continue presence is not (EE, pg. 228)

1. Termination: If T holds over after the end of a valid lease, L has the right of election b/w two options: 

a. Holdover as Trespasser - L can evict T as a trespasser and recover damages, OR

b. Holdover as Renewing Lease - L can consent to T’s continued possession and hold T liable for a new term (this typically creates a periodic tenancy)
2. However, L’s right of election depends on T’s holdover being wrongful and non-trivial. A delay in vacating, caused by L’s failure to provide services, excuses the holdover. See Commonwealth Bldg Corp. v. Hirschfield

COVENANTS AND DUTIES
A.
Essential Elements of a Lease (Casenote, 7-8):

1.
Identification of landlord and tenant in the terms of the lease

2.
Adequate description of the premises

3.
Amount of rent and the date(s) when rent must be paid

a.
If lease does not state amount of rent, then T owes L the property’s reasonable rental value

4.
Term of the lease

5.
Satisfy Statute of Frauds - Leases for more than one year have to be in writing to satisfy the Statute of Frauds (This requirement is now regulated by statute and may vary in different states. California requires writing for lease of more than one year.) (CB, pg. 485)

B.
Independent Covenant - A covenant that imposes a duty that does not depend on the other party’s prior performance. (Black's Law Dictionary (8th ed. 2004))

C.
Dependent Covenant - A covenant that imposes a duty that depends on the other party’s prior performance. Until the performance, the other party does not have to perform. Cf. concurrent covenant; independent covenant. (Black’s Law Dictionary (8th ed. 2004)) 

D.
Landlord’s Duties

1.
Duty to Deliver Possession 

a.
May be actual possession (Majority English rule) or only legal possession (Minority American rule)

2.
Covenant of Quiet Enjoyment

a.
Scope of Covenant - L promises T that neither L nor anyone with a title superior to L or anyone with a title derived from L will interfere with T’s use and enjoyment of the property (Casenote, pg. 7-14)

(1)
Superior Title - People with a superior title might include (1) Property’s true owner, if not L and (2) another tenant with whom L previously leased the property for a term coterminous with T’s term (Casenote, pg. 7-14)

(2)
Derivative Title - Other tenants in the building

b.
Breach of Covenant of Quiet Enjoyment - L has not breached the covenant of quiet enjoyment UNLESS T is actually evicted or constructively evicted

c.
At CL, L’s covenant of quiet enjoyment and T’s covenant to pay rent were mutually dependent. So, if L breached, then T could stop paying rent

d.
Originally, L breached covenant by wrongfully evicting T w/o cause (e.g., lock out). But modern courts developed concept of constructive eviction (Casenote, pg. 7-15)

e.
Today: Landlord duties have expanded in last 30 years as courts have moved from viewing leases strictly as conveyances of property under traditional property law to contracts for a bundle of services under modern contract law. See Warranty of Habitability

E.
Actual Eviction - L physically excludes T from possessing property. (E.g., L changes the locks)

1.
Partial Actual Eviction - L physically excludes T from possessing part of the property (E.g., L blocks T’s parking space)

2.
Tenant’s Remedies for Wrongful Actual Eviction by either L or by someone with a superior title

a.
Remain in possession and stop paying rent

b.
Terminate the lease

c.
Sue for damages

F.
Constructive Eviction - Premises are so miserable that T effectively cannot stay

1.
At CL, T had to vacate before claiming constructive eviction. This put T in a tough position, b/c if a court found that there was no constructive eviction, then T would be liable for abandoning the premises (CB, pg. 509)

2.
CL Elements of Constructive Eviction (CB, pg. 503):

a.
L must wrongfully perform or fail to perform some obligation that L is under some expressed or implied duty to perform;

b.
As a result of L’s commission or omission, there must be a substantial interference with T’s use and enjoyment of the premises;

c.
T must give L notice of the interference and a reasonable opportunity to remedy the interference; and

d.
If after such notice, L fails to remedy the interference, T must vacate the premises within a reasonable time.

e.
Once T has vacated the premises after a proper constructive eviction, T’s obligation to pay further rent terminates. T may terminate the lease and sue L for damages. (CB, pg. 504)

Note: This is at CL. Today, T can remain in the premises and sue for constructive eviction. T can also withhold rent as a form of self-help.

G.
Louisiana Leasing Co. v. Sokolow, (Queens Housing Court, New York, 1966), pg. 504

1.
Landlord v. Annoying Tenant

2.
Issue: Can a landlord evict a tenant under a noise covenant where the noise is not excessive?

3.
Holding: No, a landlord cannot evict a tenant family for a breach of noise covenant where the noise was not excessive and the complaining tenants moved in after the tenant family.

4.
Facts: The Levins, a middle-aged couple, moved into an apartment below the Sokolows, a young family with two little kids, who had lived in the building for two and half years. The Levins then complained that the kids made too much noise and that the noise interfered with their quiet enjoyment of the premises. The landlord sued the young family.

5.
Rule: Lease provision stated that “No Tenant shall make any disturbing noises” (CB, pg. 504). Caveat lessee - Tenant beware.

6.
Rationale:

a.
The court found that the noise was not excessive or deliberate.

b.
The Sokolows had lived in the building for two years and were good tenants; the Levins had the opportunity to investigate the premises before moving in. The Levins chose to move in and then correct the situation. 

c.
Raises public policy issues wrt discrimination against families with children

H.
Tenant’s Duties

1.
Duty to Repair - At CL, T had duty to make minor repairs; Today, most courts do not impose this duty on T (CrunchTime, pg. 62)

2.
Duty to Pay Rent - At CL, T’s duty to pay rent was an independent covenant; Today, T’s duty to pay rent can be suspended if L breaches (e.g., if L breaches warranty of habitability or b/c partial actual eviction or partial constructive eviction)

3.
Duty to Not Commit Waste - T has duty to use property reasonably and has duty to not injure the value of L’s reversion (basically, not to injure the property in such as way as to decrease its value to L)

a.
T has implied duty to redeliver premises to L in the same condition as it was received, ordinary wear and tear excepted (EE, pg. 251)

b.
Voluntary Waste - Direct, willful, or intentional injury to the premises (EE, pg. 251)

c.
Permissive Waste - Result of neglect or omission (EE, pg. 251)

ILLEGAL PURPOSES AND COMMERCIAL FRUSTRATION
A.
Illegality

1.
Illegal Purpose at Time of Commencement of Lease - If T’s use of the property is restricted to acts that are illegal at the time of the commencement of the lease, then the lease is void. (Casenote, pg. 7-12)

2.
Superseding Illegality - Lease restricts T to one use

a.
If T’s intended use of the premises is legal when the leasehold begins but subsequently becomes illegal, usually T can terminate the lease IF the lease restricts T’s use to acts that have become illegal (i.e., if the lease prevents T from converting the premises to a legal use)

b.
Example: T leases a speakeasy in 1915. The lease restricts T’s usage so that T can only run a bar. In 1919, Congress passes the Volstead Act, prohibiting sale of alcohol. B/c the lease restricts T from operating a legal business (say, by converting the speakeasy into a restaurant), T can terminate lease.

3.
Superseding Illegality - Lease does not restrict T to one use

a.
If L and T contemplated only one use of the premises by T and that use subsequently becomes illegal BUT the lease did not restrict T to only the contemplate use, then T usually cannot terminate the lease (Casenote, pg. 7-12)

B.
Commercial Frustration

1.
Commercial frustration occurs when, as the result of a superseding govt act, T’s use of the premises becomes less value. (Casenote, pg. 7-13)

2.
Difference b/w illegality and frustration - Illegality is where the act is unlawful. Frustration is where the act is lawful but that its value is worthless

3.
T may be able to terminate the lease under doctrine of commercial frustration if (Casenote, pg. 7-13):

a.
L knew of T’s intended use of the premises

b.
There has been a total or near total frustration

c.
The cause of the frustration was not reasonably foreseeable at the time that the lease was signed

IMPLIED WARRANTY OF HABITABILITY
A.
Development of Warranty

1.
Common Law

a.
At CL, no warranty of habitability or warranty of suitability

b.
T leased premises “as is” 

c.
Applied caveat lessee doctrine (similar to caveat emptor doctrine - let the buyer beware) (Casenote, pg. 7-19)

d.
Exception: L had duty to disclose latent defects, which L knew about but that T would not discover with reasonable inspection. (Casenote, pg. 7-19)

2.
Exception for Short-term Lease of Furnished Home

a.
Exception to the no-warranty rule was that a furnished home rented for a short period of time was warranted that it was fit for the intended residential purpose. Rationale: if the lease is for a furnished dwelling and for immediate occupancy, the habitability of the dwelling is an unstated contractual condition. (Casenote, pg. 7-19). Further, in cases like renting a room in a hotel or renting a vacation house for week, T is not in a position to inspect the premises until T arrives.

b.
Ingalls v. Hobbs

c.
Lemle v. Breeden

B.
Warranty of Habitability

1.
Warrants that premises will be habitable at the time that the lease commences (Lemle)

2.
Warrants that premises will be habitable throughout duration of the lease (Javins)

3.
Creates a dependent covenant: If L breaches warranty of habitability, then T can stop paying rent

4.
Typically applied to residential leases. Courts have different opinions about application to commercial leases. Commercial leases sometimes fall under a warranty of suitability.

5.
Public Policy Rationale: Improve quality of housing stock and improve public safety

C.
Breach of Warranty of Habitability

1.
What constitutes a breach?

a.
“In order to constitute a breach of the warranty [of habitability], the defect must be of a nature and kind which will prevent the use of the dwelling for its intended purpose to provide premises fit for habitation by its dwellers. At a minimum, the premises must be safe and sanitary...there is no obligation on the part of the landlord to supply a perfect or aesthetically pleasing dwelling.” (Pugh v. Holmes)

b.
Pugh identified five factors to determine whether L breached warranty:

(1)
Whether the condition violates the housing code

(2)
Nature and seriousness of the defect

(3)
Effect of the defect on safety and sanitation

(4)
Length of time for which the condition has persisted

(5)
Age of the structure

c.
Breach is measured by local housing code (Javins)

2.
T must give L notice of the defect and the opportunity to repair (Pugh)

3.
L has duty to repair the premises so as to not violate the warranty (i.e., bring premises up to housing code) (Javins)

4.
Cannot Waive Warranty - Usually neither L nor T can waive the warranty, b/c the warranty of habitability is intended to protect tenants and promote public safety and sanitation

D.
Lemle v. Breeden, (Hawaii, 1969), pg. 511

1.
51 Haw. 426, 462 P.2d 470

2.
Tenants on Vacation vs. Landlord

3.
Issue: Is there an implied warranty of habitability and suitability for a short-term lease of a residential home?

4.
Holding: Yes, there is an implied warranty that the premises were habitable and fit for the use intended. Remedies for breach of warranty of habitability include: damages, reformation, and rescission. (CB, pg. 511)

5.
Facts: Tenants arrived at vacation home in Honolulu and discovered that the house was infested with rats.

6.
Rule: L makes an implied warranty of habitability wrt short-term leases of furnished homes at the commencement of the lease

E.
Illegality

1.
If statute makes it illegal to lease an uninhabitable premise, then any such lease is void and L cannot sue T for unpaid rent

2.
General principle: When parties enter into an illegal contract, the courts leave the parties where they find themselves.

F.
Brown v. Southall Reality Co. (D.C. Court of Appeals, 1968), pg. 511

1.
Residential Tenant v. Landlord

2.
Issue: May a lease be voided because it violates housing code?

3.
Holding: Yes. As a general rule, an illegal contract is void and unenforceable. 

4.
Facts: L sued T for nonpayment of rent and to regain possession of premises. T argued that no rent was due b/c the lease was an illegal contract b/c the building violated D.C. Housing Code. L knew there were code violations, but told T that the building was habitable. 

5.
Rule: D.C. Housing Regulations § 2304 “No persons shall rent or offer to rent any habitation...unless such habitation and its furnishings are in a clean, safe and sanitary condition, in repair, and free from rodents or vermin.” (CB, pg. 512)

6.
Rationale:

a.
Created the “illegality defense” (aka Southhall claim)

b.
L knew about violations when L rented apartment to T

c.
Violations were such that the building was unsafe and unsanitary

d.
Therefore, the lease violated D.C. Housing Regulations

e.
Public policy interest in having safe and sanitary housing stock; “To uphold the validity of this lease, in light of the defects known to be existing on the leasehold prior to the agreement, would be to flout the evident purposes for which [D.C. Housing Regulations] were enacted [to protect].” (CB, pg. 513-514)

G.
Tenant’s Remedies for Landlord’s Breach of Warranty of Habitability

1.
If L breaches the warranty of habitability, then T has several options:

a.
Rescission - T can terminate the lease and vacate the premises. Similar to constructive eviction

b.
Withhold Rent - T can withhold rent until the defects have been cured. Some states require T to pay rent into escrow account. (CrunchTime, pg. 60)

c.
Repair and Deduct - T can repair defects and deduct cost from rent. Usually must notify L that T is repairing and deducting.

d.
Damages - T claims entitlement to reduction in rent due or rent owing in the future as a defense to L’s suit for unpaid rent or possession for nonpayment of rent (Casenote, pg. 7-25 - 7-26)

(1)
Percentage Diminution Approach

(a)
Damages = Promised Rent (PR) - Percent of Lost Use Caused by Breach

(2)
Abatement of Rent (Restatement Approach)

(a)
“The rent is abated to the amount of that proportion of the rent which the fair rental value after the event giving the right to abate bears to the fair rental value before the event. Abatement is allowed until the default is eliminated or the lease leases, which[ever] first occurs.” (Casenote, pg. 7-25)

(3)
Fair Rental Value Approaches 

(a)
Damages = Difference b/w premises’ fair rental value if the premises had been in their warranted condition and the premises’ as-is condition during breach of warranty 

(Damages = Fair rental value if property had been as warranted (AW) - As-is Value (AI)

(b)
Damages = Difference b/w promised rent and the property’s fair rental value during the period when the warranty is breached 

(Damages = Promised Rent (PR) - As-is Value (AI)

H.
Doctrine of Retaliatory Eviction

1.
L cannot terminate a periodic lease or deny T’s request for a new lease at the conclusion of a tenancy for years on account of T’s assertion of the right to habitable premises (e.g., reporting housing code violations or successfully defending against L’s suit for unpaid rent or for possession for unpaid rent by asserting a breach of the warranty of habitability) (CrunchTime, pg. 60)

I.
Robinson v. Diamond Housing Corp. (U.S.C.A. for D.C., 1972), pg. 549

1.
Tenant v. Slumlord

2.
Issue: Whether a landlord who has been frustrated in his effort to evict a tenant for nonpayment of rent by tenant’s successful assertion of a Southall Realty defense may automatically accomplish the same goal by serving tenant with a 30-day notice to quit?

3.
Holding: No. A landlord cannot evict a tenant in retaliation for the tenant’s assertion of her right to habitable housing. A tenant may be able to claim retaliatory eviction upon service of an eviction notice. 

4.
Facts: T rented apartment from L, after L promised to make repairs. When L failed to make promised repairs, T withheld rent. L spent three years trying to evict T; T successfully defended herself by asserting an illegality defense. 

5.
Rule: Applies Edwards v. Habib (establishing retaliation as a defense to landlord’s eviction) and Brown v. Southall Realty (establishing illegal lease defense)

6.
Rationale:

a.
The judicial process should not be used to punish tenants who assert their rights to habitable housing.

b.
Limitation - If the landlord can show that the eviction is not retaliatory and is for a legitimate business purpose (e.g., the landlord decides to leave the rental business), then the landlord can successfully evict the tenant. However, there is a presumption that the eviction is retaliatory. (CB, pg. 556-557)

c.
Long discussion of public policy rational and effects of Edwards, Javins, and Southall Realty

J.
Commercial Tenants & Warranty of Suitability

1.
Most developments in the doctrine of warranty of habitability apply only to residential leases. However, commercial tenants can negotiate for a warranty of suitability for particular purposes. See Davidow.

K.
Davidow v. Inwood North Professional Group, (Supreme Court of Texas, 1988), pg. 538

1.
Commercial Tenant v. Landlord

2.
Issue: Is there an implied warranty by a commercial landlord that the leases premises are suitable for their intended purpose?

3.
Holding: Yes, there is an implied warranty of suitability in a commercial lease.

4.
Facts: T leased a medical office from L for a term of 5 years. There were lots of problems with the building - air conditioning didn’t work, roof leaked, rodents, garbage. T went w/o electricity for several days b/c L didn’t pay electric bill. T moved out and stopped paying rent. L sued for unpaid rent and costs of restoration.

5.
Rule: Theory of independent covenants. Under CL, there is no warranty of suitability.

6.
Rationale:

a.
A commercial tenant wants to lease premises suitable for the tenant’s business. A commercial landlord impliedly represents that the premises are in fact suitable for the intended purpose and that the premises will remain in suitable condition. (cites to Kamarath v. Bennett (Tex.1978), CB, pg. 541)

b.
Tenant’s obligation to pay rent and the landlord’s implied warranty of suitability are mutually dependent. 

L.
Pugh v. Holmes, (Supreme Court of Pennsylvania, 1979), pg. 515

1.
Landlord v. Residential Tenant

2.
Issue: Is the tenant’s obligation to pay rent mutually dependent on the landlord’s warranty of habitability?

3.
Holding: Yes, there is an implied warranty of habitability in the lease, and the covenant to pay rent and the warranty of habitability are mutually dependent.

4.
Facts: T had oral month-to-month lease for nine years. L sued T for unpaid rent and for possession of the premises. T asserted a defense of L’s breach of an implied warranty of habitability. T also claimed a deduction in the amount of rent owed for her costs in repairing the premises.

5.
Rule: Legislature enacted the Rent Withholding Act in 1966, “allowing tenants to withhold rent if the dwelling is certified by the appropriate govt agency to be unfit for human habitation.” (CB, pg. 519)

6.
Rationale:

a.
“Times have changed; so should the law” - A lease is in the nature of a contract and is controlled by principles of contract law.

b.
Abolished doctrine of caveat emptor

c.
Adopted an implied warranty of habitability

d.
Case discusses evolution of warranty of habitability and the changing nature of society. Discusses Javins on pg. 517.

e.
Long discussion of tenant’s remedies (vacate and terminate lease; remain in possession and assert breach of warranty and abate rent; repair and deduct)

POSSESSION
A.
L covenants that T has a legal right to possession of the premises at the beginning of the term and that no one will have a superior right to possession at the beginning of the term (Casenote, pg. 7-11)
B.
Tenant usually does not have a duty to take possession

C.
Actual Possession (aka English Rule)

1.
Majority Rule - L has duty to deliver actual possession of premises to T at the beginning of the lease

2.
Thus, L has duty to oust holdover tenants or trespassers

3.
Rationale: 

a.
T expects to get actual possession; they want to lease property, not buy a lawsuit with the holdover tenant (EE, pg. 229)

b.
L is in a better position to know why possession cannot be delivered: Why a tenant holds over and if there is any interest paramount to the tenant (EE, pg. 229)

c.
L is in business of leasing property and knows the facts in case of litigation

d.
L is in better position to bear risk of holdovers

4.
Tenant’s Remedy - Under English Rule, T can void the lease and recover damages caused by failure of L to deliver actual possession on time OR T can accept possession, abate rent for time that T is denied possession, and recover damages (EE, pg. 229)

D.
Legal Possession (aka American Rule)

1.
Minority Rule - L has duty only to deliver legal possession

2.
Thus, T has duty to oust holdover tenants or trespassers

3.
Rationale:

a.
If a lease is considered as a conveyance of a term, L only grants T the right to possession

b.
Once T has legal possession, T has burden of litigation to eject trespassers, so why should the rule be different on the first day of the lease than in the middle of the term? (EE, pg. 230)

c.
T can get insurance to protect himself against trespassers

d.
L can’t predict which tenants will hold over; why should L be responsible for the wrongful act of a third party (i.e., the holdover tenant)?

E.
Hannan v. Dusch, (Supreme Court of Appeals of Virginia, 1930), pg. 486

1.
Tenant v. Landlord

2.
Issue: Does a landlord have an implied covenant to deliver actual possession of premises to a tenant?

3.
Holding: No. Absent an express covenant to deliver actual possession, a landlord only has to deliver legal possession to a tenant.

4.
Facts: L leased T some real estate in Norfolk for a term of 15 years. However, a holdover tenant remained on the premises, preventing T from gaining possession. 

5.
Rule: American rule - Landlord only has to provide legal possession of premises

6.
Rationale:

a.
See case for a discussion of the American rule and English rule about possession

b.
Court considered the lease to be a conveyance of property b/c the lease was for 15 years. “During the term, the tenant is substantially the owner of the property, having the right of possession, dominion, and control over it...Hannan [the tenant]  had the right to oust the wrongdoer under [the unlawful detainer] statute...[but] failed to pursue that remedy.” (CB, pg. 490-492) 

c.
L should not be held liable for the tortious acts of third parties. Here, L is not a wrongdoer; the holdover tenant is the wrongdoer. Further, T has a remedy under the unlawful entry and detainer statutes; i.e., the tenant can evict the holdover tenant and recover damages from him. 

HOLDOVERS
A.
Holdover Doctrine - When T retains possession after the lease term expires

1.
If a tenant holds over, the landlord, at his election, may either:

a.
Hold tenant as a trespasser (and pursue eviction), OR

b.
Hold tenant to a new rental term for the same term as the previous term. This usually creates a periodic tenancy.

B.
Exceptions to Holdover Doctrine:

1.
Must be involuntary AND intentional act on T’s part (EE, pg. 303)

a.
Medical illness (where T or member of T’s family cannot be moved for medical reasons)

b.
Problems with L’s bldg staff or elevators (for example, elevators don’t work, so T can’t move all his stuff)

c.
Must be for more than a fraction of a day (the law does not recognize a fraction of a day)

2.
If L and T are negotiating in good faith, T can stay beyond expiration of term (EE, pg. 304)

3.
Courts have held that leaving a few pieces of furniture, retaining the keys, or failing to remove personal property is not a holding over, as long as L’s repossession of the premises is not hindered (EE, pg. 231)

C.
Commonwealth Bldg Corp. v. Hirschfield, (Appellate Court of Illinois, 1940), pg. 603

1.
Landlord v. Tenant who was delayed while moving out

2.
Issue: Is a tenant who involuntarily holds over after the expiration of the lease term be held as either a trespasser or a tenant for the same term at the landlord’s election?

3.
Holding: No. A tenant who involuntarily holds over may not, at the election of the landlord, be held as a trespasser or as a tenant for another similar term.

4.
Facts: T was delayed for a few hours while moving out b/c problems with the elevators. The lease contained a clause that if T held over, T would be liable for double rent. The next morning, L served T with papers stating that b/c T had held over beyond the expiration of the lease term, L was holding T to a new term of one year. L sued T for one year’s rent ($3,330). At trial court, jury ruled for L. T appealed, arguing that the holdover was involuntary.

5.
Rule: At CL, a tenant who holds over after the expiration of the term may, at the election of the landlord, be held liable as a trespasser or as a tenant for a new term. However, recent cases only apply this rule if the holdover is voluntary (CB, pg. 604)

6.
Rationale: 

a.
The lease contained a provision for such a case - that T would pay double rent during the period that T held over. Thus, L already had a remedy and didn’t have to penalize T by holding him to another year’s lease.

b.
T was vacating the premises with reasonable speed and in good faith (CB, pg. 605)

c.
For L to hold T to a new lease term is “highly penal” (CB, pg. 605)

d.
Concurring Opinion: “The claim made by the plaintiff [the landlord] for $3,300 shocks the conscience of the court. It is wholly without merit and ought not to be entertained by any court of justice.” (CB, pg. 606)

TRANSFERS
A.
Privity of Contract

1.
Two parties that have a contractual relationship between each other.

2.
When L and T enter a lease, L and T have both privity of contract and privity of estate.

3.
If L and T2 have privity of contract, then each is bound to the covenants in the lease (Casenote, pg. 7-34).

B.
Privity of Estate

1.
Two parties have a relationship based upon promises made to each other in connection with their interests in the same land.

2.
If L and T2 only have privity of estate, then each is bound only to the covenants that run with the land. (Casenote, pg. 7-24)

3.
A covenant runs with the land only if it (a) touches the land and (b) concerns the land

a.
Touch & Concern - A promise to do or to refrain from doing some act on the land that will either enhance or reduce the promisor’s use or enjoyment (Casenote, pg. 7-24)

b.
Benefits & Burdens - Flowing from a covenant that touches and concerns the land are both benefits are burdens. The promisor bears the burden of the covenant; the promisee bears the benefit of the covenant. (Casenote, pg. 7-24)

C.
Types of Transfers

1.
Assignments - An assignment occurs when T transfers T’s entire remaining term to A

a.
If the lease is assigned, then L and A are in privity of estate

b.
L and A usually are not in privity of contract

c.
L and T remain in privity of contract. However, L and T can agree to terminate the contract b/w them; this is called a “novation” (Casenote, pg. 7-37)

2.
Sublets - A sublet occurs when T transfers to S something less than T’s entire remaining term. 

a.
Example: If T’s term ends on May 31, 2009, and T transfers to S a term ending on May 30, 2009, the transfer is a sublet, b/c T retains a reversionary interest

b.
L and S usually are not in privity of contract nor privity of estate 

c.
If S fails to pay rent, then L can still collect the rent from T (Casenote, pg. 7-36)

D.
Landlord’s Consent to Transfers

1.
Courts dislike restraints on free alienation of land, and thus strictly construe lease prohibitions against assignations and subleases (CB, pg. 573, Note 3)

2.
However, L has a legitimate interest in selecting tenants. Most residential leases have provisions prohibiting assigning or subleasing the premises, but state that L cannot unreasonably withhold his consent to the assignation or sublease

E.   Rule in Dumpor’s Case, pg. 583, Note #3

1. Don’t think we covered this in class, but it’s mentioned in the textbook and in every study aid

2. 4 Coke 119, 76 Eng.Rep. 1110 (1603)

3. Rule: Once the landlord has consented to the first assignment, his consent is not necessary for any other assignment

4. American courts have adopted the Rule in Dumpor’s Case, but have refused to extend it to sublets

F.
Jaber v. Miller, (Supreme Court of Arkansas, 1951), pg. 567

1. Lessee v. Assignee

2. Issue: Does the intention of the parties control in determining whether a written instrument is an assignment or a sublease?

3. Holding: Yes. In a minority of jurisdictions, the intentions of the parties governs.

4. Facts: Jaber (T) leased a building. The lease contained a provision that if the building burnt down, then the lease would terminate. Jaber transferred his lease to Norber & Sons, who then transferred the lease to Miller. The agreement between Jaber and Norber was entitled “Contract and Assignment” and did not contain the provision about what happened if the building burnt down. Miller paid Jaber monthly rent by promissory note. When the building burned down, Miller argued that the transfer b/w Jaber and Norber was a sublease and that the sublease should terminate upon the building burning down. (This would let Miller off the hook.)

5. Rule: At CL, whether a transfer was an assignment or a sublease was based on English feudal law from 1371 and was strictly construed and not based on the parties’ intentions. This is still the majority rule.

6. Rationale: 

a.
The parties labeled the document an “Assignment” and used the language of an assignment. Also, promissory notes are not usually exchanged when making a lease

b.
It was unfair to enforce laws from 1371 simply because it had always been that way. 

G.
Kendall v. Ernest Pestana, Inc., (Supreme Court of California, 1985), pg. 575

1.
Lessee v. Lessor

2.
Issue: May a lessor arbitrarily withhold consent to an assignment?

3.
Holding: No. A lessor may not arbitrarily withhold consent to an assignment, b/c it violates public policy interest in free alienation of property. Court adopts the minority rule.

4.
Facts: City of San Jose leased hangar space at San Jose Airport to the Perlitchs, who entered a 25-year sublease in 1970 with Robert Bixler before they assigned their interest to Ernest Pestana. Bixler ran a business, but in 1981, he agreed to sell the business to the O’Haras. The sale included the sublease. The assignees (assignees b/c Bixler was assigning his entire interest) were in a better financial position than Bixler. However, Pestana arbitrarily withheld permission from Bixler to assign his interest to O’Hara for no commercially reasonable reason. Pestana “demanded increased rent and other onerous terms” as a condition of consenting. (CB, pg. 576).

5.
Rules: California follows the CL rule that a leasehold interest is freely alienable. 

a.
Majority rule - If a lease contains an approval clause, the lessor may arbitrarily refuse to give approval. 

b.
Minority rule - If a lease contains an approval clause, such consent may be withheld only where the lessor has commercially reasonable objection to the assignment

6.
Rationale: 

a.
Restraints on alienation are strictly construed against the lessor. 

b.
Court adopts minority rule on public policy reason of allowing free alienation. 

c.
Court also reasons that a lease is more like a contract, and that there is a duty of good faith and fair dealing. If the lessor unreasonably withholds consent, then the lessor violates the duty of good faith and fair dealing. (CB, pg. 579)

d.
Reasonableness is a question of fact (CB, pg. 579)

TERMINATION
A.
Landlord’s Remedies for Abandonment (EE, pg. 263)

1.
L can treat lease as continuing, do nothing, and sue T for unpaid rent as rent becomes due

2.
L can treat lease as continuing and relet the premises on behalf of T, reserving the right to sue T for any unpaid balance of rent

3.
L can accept the surrender of the lease and relet the premises on his own behalf

4.
L can treat abandonment as anticipatory repudiation and sue T either for damages (the difference b/w the reasonable rental value of the unexpired term and the present value of future rent) or for unpaid future rent (the difference b/w the contract rent and the amount received from a new tenant)

B.
Abandonment 

1.
When T vacates property w/o justification and w/o any present intention of returning and defaults on rent (CB, pg. 584)

2.
If T abandons premises, L can terminate lease:

a.
Acceptance of the surrender - L and T agree to terminate the lease and T’s obligations to pay future rent 

b.
Express acceptance - Must be for consideration and satisfy Statute of Frauds (CB, pg. 584)

c.
Acceptance of surrender by operation of law - “Some decisive, unequivocal act by the landlord which manifests the lessor’s acceptance of the surrender” (CB, pg. 584)

C.
Surrender 

1.
When T transfers lease back to L

2.
Surrender by Operation of Law - Where the facts indicate that landlord intended to treat the lease as surrendered, a court will find a surrender by operation of law (EE, pg. 263)

3.
Courts look at the intent of the parties in determining whether the actions of the parties constitute a surrender by operation of law

D.
Anticipatory Repudiation - A breach of contract after the contract is formed and before performance becomes due

E.
Sommer v. Kridel, (Supreme Court of New Jersey, 1977) pg. 585

1.
Landlord v. Surrendering Tenant

2.
Issue: Does a landlord have a duty to mitigate damages by attempting to relet premises upon a tenant’s “surrender” of the premises?

3.
Holding: Yes, a landlord has an obligation to make a reasonable effort to mitigate his damages. 

4.
Facts: After signing a two-year lease for an apartment and before taking possession of premises, T wrote to L saying that T wanted to surrender lease b/c T’s engagement had been broken and T had no money to pay for apartment. L did not respond. Although a third party expressed interest in the apartment, L did not relet it. L left the apartment vacant. Fifteen months later, L sued T for total amount of rent for two-years’ lease term. 

5.
Rationale: Court wanted to correct the inequity 

a.
“The Sommer v. Kridel case presents a classic example of the unfairness which occurs when a landlord has no responsibility to minimize damages.” (CB, pg. 590)

b.
L “needlessly increased [his] damages” by turning away prospective tenants. (CB, pg. 590)

c.
Sommer imposed duty on landlord to reasonably attempt to mitigate damages

d.
Sommer court established test to determine if landlord made reasonable attempts to mitigate damages: Whether L offered or showed apartment to any prospective tenants, or advertised apartment

e.
Court placed burden of proof on landlord to show reasonable attempts to mitigate

F.
Sagamore Corp. v. Willcut, (Supreme Court of Connecticut, 1935), pg. 594

1.
Landlord v. Repudiating Tenant

2.
Issue: When T repudiates lease, does L have to wait until rental installments becomes due to collect unpaid rent?

3.
Holding: No. B/c T’s statement constitutes an anticipatory repudiation, which is a total breach, L can treat the repudiation as a total breach and sue for all damages due to him under contract.

4.
Facts: T leased and occupied premises from October 1934 to February 1935, when T moved out and notified L that T would no longer comply with the lease and would not pay any further rent. L accepted the surrender, terminated the lease, and sued for damages for T’s breach of covenant to pay rent. T claimed that he had repudiated the lease and that L could not sue for future rents until they became due (e.g., L couldn’t sue T in March for rents for April and May, b/c the April and May rents were not yet due).

5.
Rule: A positive statement to the promissee that the promissor will not perform his contract constitutes an anticipatory repudiation, which is a total breach of contract. (CB, pg. 595)

6.
Rationale:

a.
T’s repudiation was a total breach 

b.
T’s failure to pay for one rental installment constitutes a partial breach. But when T said that he would not longer comply with the lease and would not pay future rent, T repudiated the entire contract and thus committed a total breach. (CB, pg. 596)

LANDLORD’S REMEDIES (CT 63-64)

A.
Security Deposits

1.
L can require a security deposit. But after the lease terminates, L must return the security deposit to T, after subtracting any damages (CrunchTime, pg 63)

B.
Acceleration Clauses

1.
If T fails to pay rent promptly or breaches lease, then L can demand that T pay all of the rent for the rest of the lease term at once

2.
Most states have statutes dealing with acceleration clauses b/c of issues with forfeiture and penalties

C.
Eviction & Regain Possession

1.
L can evict T if T materially breaches lease

2.
In most states, L must go through the court system to evict T; this is called “summary proceedings” (CrunchTime, pg. 63)

D.
Damages

1.
L can sue T for damages caused by T’s breach of the duty not to commit waste

SERVITUDES

OVERVIEW

Includes easements, real covenants and equitable servitudes.

Restatement 2000 § 1.1 Servitude Defined 
(1) A servitude is a legal device that creates a right or an obligation that runs with land or an interest in land.

(a) Running with land means that the right or obligation passes automatically to successive owners or occupiers of the land or the interest in land with which the right or obligation runs.
(b) A right that runs with land is called a “benefit” and the interest in land with which it runs may be called the “benefited” or “dominant” estate.
(c) An obligation that runs with land is called a “burden” and the interest in land with which it runs may be called the “burdened” or “servient” estate.
Servitudes are private, contractual mechanisms for controlling land use and access, created either by individual negotiation or litigation under CL rules.  Servitudes differ from mere Ks because they are intended to bind future owners of the land, not just the parties to the agreement.  [Cain 8-2]  They can be divided into two categories:

1. Rights arising from a grant (often by deed) a non-possessory interest in certain rights/restrictions for the property’s use from one landowner to another.

a. Easements (and profits)

2. Rights arising from a promise respecting the use/nonuse of land by one landowner to another.

a. Real Covenant

b. Equitable Servitude

c. Today, the only meaningful difference between enforcement of a real covenant and an equitable servitude is that damages are an available remedy for breach of a real covenant, but not an equitable servitude.  Both can be specifically enforced.  [Cain 8-4]
General Questions to analyze on all servitudes:

1. Creation 

a. RP § 2.1: A servitude is created
b. (1) if the owner of the property to be burdened
i. (a) enters into a contract or makes a conveyance intended to create a servitude that complies with § 2.7 (Statute of Frauds) or § 2.9 (Exception to the Statute of Frauds); or
ii. (b) conveys a lot or unit in a general-plan development or common-interest community subject to a recorded declaration of servitudes for the development or community; or
c. (2) if the requirements for creation of a servitude by estoppel, implication, necessity, or prescription are met, or if the requirements for creation of a servitude for public benefit are met.
d. Intent to create a servitude may be express or implied. RP § 2.2
2. Validity (enforceability) and scope

a. RP § 3.1 Validity Of Servitudes: General Rule - A servitude created as provided in Chapter 2 is valid unless it is illegal or unconstitutional or violates public policy.
b. Servitudes that are invalid because they violate public policy include, but are not limited to:
c. (1) a servitude that is arbitrary, spiteful, or capricious;
d. (2) a servitude that unreasonably burdens a fundamental constitutional right;
e. (3) a servitude that imposes an unreasonable restraint on alienation under § 3.4 or § 3.5;
i. § 3.4 Direct Restraints On Alienation: invalid if the restraint is unreasonable. Reasonableness is determined by weighing the utility of the restraint against the injurious consequences of enforcing the restraint.

ii. § 3.5 Indirect Restraints On Alienation And Irrational Servitudes [think about eminent domain]
1. (1) An otherwise valid servitude is valid even if it indirectly restrains alienation by limiting the use that can be made of property, by reducing the amount realizable by the owner on sale or other transfer of the property, or by otherwise reducing the value of the property.
2. (2) A servitude that lacks a rational justification is invalid.
f. (4) a servitude that imposes an unreasonable restraint on trade or competition; and
g. (5) a servitude that is unconscionable.
3. Who can enforce it/who benefits?

a. § 8.1 Right To Enforce A Servitude: A person who holds the benefit of a servitude under any provision of this Restatement has a legal right to enforce the servitude. Ownership of land intended to benefit from enforcement of the servitude is not a prerequisite to enforcement, but a person who holds the benefit of a covenant in gross must establish a legitimate interest in enforcing the covenant.
4. Against whom can it be enforced?

5. Defenses to enforcement and remedies

6. How can the agreement be terminated or amended?

NOTE: REFERENCES TO “SERVITUDES” IN THE FOLLOWING SECTIONS REFER TO EASEMENTS, REAL COVENANTS AND EQUITABLE SERVITUDES, REGARDLESS OF WHETHER THEY ARE IN THE EASMENT SECTION OR THE REAL COVENANTS/EQUITABLE SERVITUDES SECTION.

EASEMENTS

Defined: An easement creates a non-possessory right to enter and use land in the possession of another and obligates the possessor not to interfere with the uses authorized by the easement. [RP § 1.2, EE 481]
· As used in this Restatement, the term “easement” includes an irrevocable license to enter and use land in the possession of another and excludes a negative easement. A negative easement is included in the term “restrictive covenant”
· Traced back to medieval England

· Not estates, which according to the RS must either be possessory or capable of becoming possessory (i.e. walk on it, exclude others from possession). [CB 629]
Restatement § 450 Definition

An easement is an interest in land in the possession of another which

a. entitles the owner of such interest to a limited use or enjoyment of the land in which the interest exists

b. entitles him to protection as against third persons from interference in such use or enjoyment

c. is not subject to the will of the possessor of the land

d. is not a normal incident of the possession of any land possessed by the owner of the interest, and

e. is capable of creation by conveyance.

Introductory Concepts and Terminology

1. Affirmative (AKA positive easement) or Negative. [Gilbert 292]

a. Most are affirmative. Gives the right to go onto the land of another to do some act on the land 

b. Negative easements are rare requires the owner of the servient estate (covenantor) to refrain from doing something on the land.

c. Early English CL only recognized negative easements that created a right to light, air flow, lateral or subjacent support and the unrestricted flow of artificial streams.  Today, most states recognize certain negative easements, such as scenic easements and solar easements.  Negative easements are similar to restrictive real covenants, especially if they are reciprocal, so most states will enforce them as either real covenants or equitable servitudes. [Cain 8-6].

2. Express or Implied [Cain 8-10, Gilbert 299]

a. Express easement: Most easements are express, but an easement can be created by an operation of law (implied) in very narrowly defined circumstances indicating that the parties intended an easement or that an easement is a necessity; relates to the original granting of the easement. 

b. Implied easements are:

i. an exception to the SOF and can be implied in favor of grantee or grantor who neglects to reserve an easement in a deed.

ii. generally only for affirmative rights and not for rights that would restrict an owner’s right to build.

3. Appurtenant or In Gross. [Gilbert 292]

a. Easement Appurtenant benefits the owner or possessor of a particular parcel of land (benefits the land)

i. Rights (benefits and burdens) automatically transfer to any subsequent purchaser and/or possessor of the land.  RP § 5.1 and § 5.2
ii. Creates dominant and servient estate

1. Dominant estate: the estate benefited by the easement 

2. Servient estate: the estate against which the easement can be asserted

iii. Presumption that easement is appurtenant, unless express grant or surrounding circumstances clearly indicate it’s an easement in gross.  [EE 482]  Favored because easements usually make land more valuable by creating a benefit to the dominant estates that is greater than the burden to the servient estate.  [Cain 8-5]

b. Easement in gross benefits a particular person whether or not the person owns any specific property (benefits the person)

i. Has a servient estate but no dominant estate.

ii. Like an irrevocable license.

iii. Typically not assignable when to a person, but that is changing. Commercial easements in gross are assignable. RP says the servitude benefit is freely transferable § 4.6(1)(c), but the transfer of the burden doesn’t relieve the liability of the delegating obligor unless the beneficiary of the servitude agrees otherwise. § 4.7(2).
4. “Personal” means that a servitude benefit or burden is not transferable and does not run with land. Whether appurtenant or in gross, a servitude benefit or burden may be personal. RP § 1.5(3)

a. A servitude benefit or burden that is personal lasts no longer than the life of the person holding the benefit or burden. RP § 4.3(3).

b. A servitude benefit, whether appurtenant or in gross, is not transferable if personal. A benefit is personal if the relationship of the parties, consideration paid, nature of the servitude, or other circumstances indicate that the parties should not reasonably have expected that the servitude benefit would pass to a successor to the original beneficiary. RP § 4.6(2).

5. Distinguish from “Profit.”  [EE 483]  A profit à prendre is an easement that confers the right to enter and remove timber, minerals, oil, gas, game, or other substances from land in the possession of another. RP § 1.2(2). No notable difference from an easement in modern property law.
6. Distinguish from “License.”  [EE 483]  Permission to go on the land belonging to the licensor. RP § 512
a. Not an easement or incident to an estate in the land 

b. Revocable at the will of the licensor, but licensee must be given reasonable time to remove himself and his effects off the land.  RP § 519
c. Licensor can generally determine how long the license lasts.

d. Debate about whether it is an interest in the land. Some argue it is a revocable non-possessory interest in land.

e. Is frequently created orally, whereas easements must be in writing.

f. Are generally not assignable.
g. Two instances where licenses become irrevocable: RP § 519
i. License with an Interest RP § 513: A license coupled with an interest is one which is incidental to the ownership of an interest in a chattel personal located on the land with respect to which the license exists. [Cain 8-3]

1. Period of irrevocability is only long enough for licensee to enter and remove the chattel. 
ii. Easement by Estoppel: A licensee who has made expenditures of capital or labor in the exercise of his license in reasonable reliance upon representations by the licensor as to the duration of the license, is privileged to continue the use permitted by the license to the extent reasonably necessary to realize upon his expenditures. RP § 519(4) (see elements under #3 below “Estoppel”)
1. Little difference between the continuing right created by irrevocable license and an easement by estoppel. [Cain 8-3]
CREATION OF EASEMENTS

Easements are created by: [Gilbert 291]

1. Express Grant: usually created by a deed that grants the right to the grantee and is signed by the grantor. [Cain 8-6]

a. Is an interest in property, so it must be in writing, signed by the grantor to survive Statute of Frauds. [Gilbert 296]

b. Duration can be for a life estate, term for years or easement in fee (endures forever).

c. Presumption of a fee simple (largest interest), unless expressly limited.

2. Reservation in a deed: [Cain 8-6]

a. In favor of grantor: Landowner/grantor may covey a possessory estate to a purchaser and reserve for himself an easement in the sold parcel. 

i. Old English CL did not recognize easements created by reservation in a deed because O cannot create an easement in property he owns.  Requires two different property owners of servient and dominant estates.

ii. Regrant Theory: invented to get around this, where a deed from O to A purporting to reserve an easement in O was treated as conveying a fee simple absolute to A, who by the same instrument regranted an easement to O.  But this was problematic because A did not usually sign the deed, yet was construed as having granted the easement. (p. 628 Note 1)

iii. Modern trend: Reserved easement in favor of grantor generally recognized in U.S.

b. In favor of third party: 

i. Majority Rule from old English CL: a Grantor could not reserve an interest in favor of a third party based on historical feudal notions of conveyancing. B would have to sign a separate deed to give the easement to A (give the right back).

ii. Solution = two deeds: O can convey easement to X by deed, then convey fee ownership to A, subject to the easement.

iii. Minority Rule (Willard): Easement may be reserved in favor of third party.

Willard v. First Church of Christ, Scientist, Pacifica (1972) [CB 625]
M sold Lot 19 to Peterson with a reservation in the deed for the church to continue to use the land for parking purposes, stating "subject to an easement for automobile parking during church hours for the benefit of the church on the property at the southwest corner… such easement to run with the land only so long as the property for whose benefit the easement is given is used for church purposes."  Then Peterson sells Lot 19 to Willard, Peterson's deed did not mention the easement.

ISSUE: Whether a grantor may, in deeding real property to one person, effectively reserve an interest in the property to another.

RULE: Court’s primary objective is to give effect to the intent of the grantor.  As long as the grantor shows clear intent to create an easement, the common law rule does not apply.

HOLDING: Such a reservation vests in the interest of the third party.

· CL rule: grantor could not create an easement for the benefit of a "stranger" to the deed (here, the church).

· M could have granted the easement right to the church through a separate deed before she sold fee to Petersen.

· Willard might have avoided the easement if he had relied on the old rule, but there is no evidence that he even read the deed containing the provision.

· The burden is on the buyer to check and see what is legal.

Hypothetical No. 1 (p. 629)

What if the Church sold its old building at the corner of Hilton Way and Francisco Boulevard to the First Baptist Church.  The following Sunday, both the Christian Scientists and the Baptists show up at the parking lot.  Which congregation has the right to use it?

A: Easement benefits whoever owns the land, so it is appurtenant.  Transfers with the land to the new owner, so First Baptist gets to use the parking.

3. Estoppel (Shearer)

a. Operative requirement is that Licensor should reasonably have contemplated that such expenditures by licensee would be necessary. [CB 633,#1]

b. Not necessary that Licensor benefit from easement.

c. Jurisdictions differ in acceptance of easement by estoppel.  Some require the servient estate to specifically represent that an easement exists, others focus on whether the speaker intended the claimant act in reliance on the statement, some only allow easements by estoppel if they occur in a sales transaction, some require a writing to satisfy the SOF, others allow part performance to satisfy the SOF, some look at whether payment was made for the easement as evidence of intent, some don’t allow at all. [Cain 8-9 and EE 486 – 488]
d. RP § 2.10 Servitudes Created By Estoppel: If injustice can be avoided only by establishment of a servitude, the owner or occupier of land is estopped to deny the existence of a servitude burdening the land when:
i. (1) the owner or occupier permitted another to use that land under circumstances in which it was reasonable to foresee that the user would substantially change position believing that the permission would not be revoked, and the user did substantially change position in reasonable reliance on that belief; or
ii. (2) the owner or occupier represented that the land was burdened by a servitude under circumstances in which it was reasonable to foresee that the person to whom the representation was made would substantially change position on the basis of that representation, and the person did substantially change position in reasonable reliance on that representation.
e. Duration: The general rule is that an easement or irrevocable license created by estoppel should last as long as it is necessary to satisfy equity.

Shearer v. Hodnette (1995) (Exception to the Rule: Irrevocable Licenses) [CB 631]
Six joint owners of a private drive leading to their respective river-front lots executed an instrument, giving the right to use the northernmost 900 feet of the drive to Hodnette (D) (licensee).  D used the road for 37 years and helped pay for the upkeep of the road.  Six years ago, D granted an easement to Mobile Water down the length of their property to provide water and sewerage service for all the homes served by the private road.  P decides to revoke D’s license and dug a ditch to prohibit D from using the private road. 

RULE: Generally, license is revocable at will of licensor, simply by withdrawing his permission.  Exceptions to the general rule are “license coupled with an interest” (AKA “executed license” or “easement by estoppel”).

RULE: When expenditures contemplated by the licensor have been made by the licensee, the license, having been acted upon so as to greatly benefit the licensor, is said to have been executed.  An executed license, for reasons founded upon the equitable principle of estoppel, becomes irrevocable and confers upon the licensee a substantial equitable right to the property.

HOLDING: D held an irrevocable license to use the road because the licensee's expenditures and the grant of an easement to the water and sewage board conferred benefits upon the real property owners.

· Prof: An irrevocable license beneficial to the Hondettes is much like an easement in gross.  If it benefits the property, it is an easement appurtenant.    

4. Donative Transfer: An easement can be created by gift or will.  Consideration is not necessary as long as the intent to create the easement is clear. [Cain 8-7]

5. Contract:  Older cases may say it is not possible to create an easement by contract, but modern rule is that you can.  Issue is statute of frauds. [Cain 8-8]

6. Implication from prior use (Romanchuk) [Cain 8-10 to 8-13]

a. Elements (must all be met) [RP § 2.12]
i. Unity of ownership (i.e. a common owner) at the time the use began, followed by a severance/separation of title 

1. Note: the use isn’t called an easement starts, because an owner cannot create an easement on his own property.  When courts refer to this period after severance, they often use the term “quasi-easement.”  When owner divides the title, preexisting use makes it an implied easement. [CB 641]

ii. Use must not be temporary, but should be permanent or at least long-term

iii. The use must have been apparent at the time of the severance

1. This can include "discoverable upon reasonable inspection"

iv. The easement is necessary for the enjoyment of the dominant estate

b. Implied easement in favor of grantee = implied grant.

c. Implied easement in favor of grantor = implied reservation.  Courts are less ready to come to the aid of the grantor when he failed to reserve an easement for himself.

d. RP § 474 – 476 requires an inference that the parties to the conveyance intended to create the easement and suggests eight factors to consider: whether claimant is grantor or grantee; the terms of the conveyance; the consideration given; whether the claim is against a simultaneous grantee; the extent of the necessity to the claimant, whether there are reciprocal benefits to grantor and grantee; the manner in which the land was used before the conveyance; and the extent to which the prior use may have been known to the parties. [CB 640]
i. Was it reasonable for people to belief that use would continue?

e. Duration: Lasts forever

Romanchuk v. Plotkin (1943) (Implied Easement from Preexisting Use) [CB 635]
D owned a duplex equipped with plumbing, serviced by a sewer drain which connected with the public sewer on Humboldt Avenue.  In 1921, D acquired the real property (#1310) now owned by plaintiffs, located immediately east of the duplex, which did not have plumbing.  D hooked it up to the duplex’s sewer drain by connected the lines from one basement, across the property line and into the other basement.  1938, plaintiff got the deed to 1310, which did not mention an easement.  

RULE: Three things are essential to create an easement by implication upon severance of unity of ownership: 1) a separation of title [D owned both estates, then sold one] 2) the use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent; [Sewer was continuously in use.  Not necessarily apparent to the average person, but even though it was underground, there were fixtures outside that were apparent; maybe if dug deeper, would have discovered shared sewer line.] and 3) that the easement is necessary to the beneficial enjoyment of the land granted. [Here, court thinks that the easement does not need to be absolutely necessary, just "reasonably necessary" or convenient.  It is beneficial to the land.]

· Policy Rationale for implied easement: Economic benefit -- here, the buyer would not buy the property without the easement because no running water, so benefits from it, while the owner benefits from the buyer's money.   

· Title Theory: a mortgage of real property conveys the title subject to defeasance until fulfillment of the conditions of the mortgage.  Under this theory, a use created after the giving of the mortgage does not give rise to an easement [CB 638].
· Lien Theory: a mortgage creates a lien in favor of mortgagee as security for the debt, but ownership and possession rights are in mortgagor until foreclosure.  Under this theory, a use created after the mortgage does give rise to an easement that can pass to the purchaser under a mortgage foreclosure sale. [CB 638].
7. Implied by necessity (Roy) [EE 490]

a. Involve access to and from landlocked property.

b. Elements:

i. A common owner severed the property
ii. The severance caused the necessity for access to a public road.
iii. The easement is strictly necessary for egress from and ingress to the landlocked parcel.
c. Servient estate owner usually has the right to locate the easement.
d. Duration: Lasts only so long as the necessity exists.
e. RP § 2.15 Servitudes Created By Necessity: A conveyance that would otherwise deprive the land conveyed to the grantee, or land retained by the grantor, of rights necessary to reasonable enjoyment of the land implies the creation of a servitude granting or reserving such rights, unless the language or circumstances of the conveyance clearly indicate that the parties intended to deprive the property of those rights.

Roy v. Euro-Holland Vastgoed, B.V. (1981) (Implication by Necessity) [CB 643]

Buckman formerly owned several tracts of land next to one another.  Buckman conveyed Lot 1 to the Coventrys and P was the fifth purchaser thereafter.  At the time Lot 1 was sold to Coventry, its only access to the road was across over Buckman's other Lots.  D now owns Buckman’s other property (Lot 8). Having no means of ingress and egress to their property, P instituted a suit requesting the court to declare the existence of a right of way of necessity over D’s land.

RULE: In order for the owner of a dominant tenement to be entitled to a way of necessity over the servient tenement, he must meet the three elements above.

RULE: Such an easementis created at the time of the original conveyance.

RULE: If at one time there has been unity of title, the right to a way of necessity may lie dormant through several transfers of title and yet pass with each transfer as appurtenant to the dominant estate and be exercised at any time by the holder of the title.

RULE: The term “necessity is to be understood as meaning that there exists no other reasonable mode of enjoying the dominant tenement without the easement.

HOLDING: An easement for a way of necessity was created in favor of the P’s property.      

· As long as the road is there, Lot 8 is a servient estate.

8. Prescription [Cain 8-14]
a. Lost Grant Theory: developed by English courts as an early way to establish doctrine of prescription.  If a person had been using another’s land for the requisite period, the court presumed that she was doing so under a grant from some former owner, which grant was now lost.
b. American Law: has rejected Lost Grant Theory.  Doctrine of prescription has developed by analogy to Adverse Possession.
c. Prescriptive Period: is usually the same as for adverse possession. In the absence of a statute, English CL period of 20 years applies.
d. Prescription v. Adverse Possession

i. Adverse: More difficult to show.  

1. Hostile, non-permissive, under a claim of right.

2. Permission ( a license is given and hostility has not been established.  

3. Defendant must use it inconsistently with the rights of Owner or inconsistent with the permission given.  

4. Subjective intent of user doesn’t matter.

ii. Open and Notorious: Under Prescription, it is use.  Under AP, it is possession.

iii. Continuous: Same for both -- reasonably unbroken, but seasonal might be OK, depending on the nature of the property.

iv. Uninterrupted: In A.P., owner can interrupt by entry upon the land or bringing a lawsuit. In prescription, jurisdictions following the lost grant theory typically allow interruption by protesting the use (e.g. letter), but most jurisdictions require the owner to actually interrupt the adverse use.  A sign or oral protest does not suffice.

v. Exclusive:  Under Prescription, use does not need to be exclusive.

e. Prescription may correct imperfectly created rights, such as an easement imperfectly created like a reservation in favor of a third party where the jurisdiction doesn’t recognize them. [Cain 8-16]

f. Acquisition by public: jurisdictions vary as to whether the public can acquire a prescriptive easement, such as for beaches or roads.

g. Affirmative rights only: American law does not allow prescriptive right to a negative easement. [CB 657, #7].  See Prah v. Maretti
h. RP § 2.16 Servitudes Created By Prescription: Prescriptive Use: A prescriptive use of land that meets the requirements set forth in § 2.17 creates a servitude. A prescriptive use is either
i. (1) a use that is adverse to the owner of the land or the interest in land against which the servitude is claimed, or
ii. (2) a use that is made pursuant to the terms of an intended but imperfectly created servitude, or the enjoyment of the benefit of an intended but imperfectly created servitude.
i. RP § 2.17 Servitudes Created By Prescription: Requirements: A servitude is created by a prescriptive use of land, as that term is defined in § 2.16, if the prescriptive use is:
i. (1) open or notorious, and
ii. (2) continued without effective interruption for the prescriptive period.
iii. Periods of prescriptive use may be tacked together to make up the prescriptive period if there is a transfer between the prescriptive users of either the inchoate servitude or the estate benefited by the inchoate servitude.
Fischer v. Grinsbergs (1977) (Easement by Prescription) [CB 648]
Two neighbors, two houses, a shared driveway.  When a survey is done, it turns out that most of the driveway is on one side and not the other.  Unless the disadvantaged party can use the whole driveway, he cannot get to the house.  They had been using the driveway jointly for nearly 30 years. 

RULE: Use must meet elements of prescription for the full prescriptive period.

ISSUE: Questioned element is whether P’s use was adverse and under a claim of right?

RULE: There is a presumption of adversity and claim of right where there has been open, visible, continuous and unmolested use for the prescriptive period.  O has the burden of proving that the use of the easement was under some license, indulgence, or special contract inconsistent with the right claimed by the other party.

RULE: The extent of an easement is determined from the use actually made of the property during the running of the prescriptive period.

HOLDING: presumption of adversity remains where D did not meet his burden to rebut it.  P gets prescriptive easement in location based on use.

· Similar cases have required that permission was actually denied to find adverse use.  [CB 659, #9]
Prah v. Maretti (Negative Easements and Nuisance) [CB 762]
· Two neighbors.  P installs solar energy panels on his roof.  Neighbor then decides to build on his lot and P complains that the location of the house on the lot will block sunlight needed for P’s for solar panels.

· ISSUE: Whether P states a claim for relief based on CL private nuisance, a tort. 

· RULE: Rights of neighboring landowners are relative; the uses by one must not unreasonably impair the uses or enjoyment of the other.

· HOLDING: P has stated a claim.  Result of the nuisance claim will depend on whether D’s conduct in building the house in its location is reasonable.

SCOPE OF EASEMENTS

An easement's holder's use cannot exceed the scope of the easement. [EE510 – 513]

1. Location: Easements must be located on an identifiable part of the servient estate.  Once the location is established, the easement owner must remain within the located easement.

2. Intensity: An easement holder can use the easement as long as the use does not overburden the servient estate.  The general rule has both flexibility and uncertainty.

3. No Benefit to Non-dominant Property Allowed: The easement appurtenant may only benefit the dominant estate.  The easement cannot benefit adjoining property, even if the dominant estate owner owns that property.

4. Improvements/Maintenance/Repair: An easement holder has the right to make improvements to her easement as long as the improvements promote the use of the easement within the scope and does not unnecessarily burden the easement or the servient estate owner's use or enjoyment of her property. 

5. Rules of construction for determining intent in express agreements: [Cain 8-17]

a. Ambiguities are construed against the drafter or grantor.

b. Purpose of easement may help define its terms.

c. Words should generally be given their common meanings.

d. Limitations on land use shall be construed in favor of free use of the land.

6. Sometimes the scope of a primary right may imply a secondary right that is necessary to the enjoyment of the primary right.

7. General rule is that the benefitted party is responsible for upkeep of the easement.

8. Increases in frequency or intensity of use are generally presumed to be within the scope of parties’ intent, as long as the increase doesn’t unreasonably burden the servient estate.  Some courts are less willing to allow increased use for easements acquired by prescription.

9. No benefit to additional land.  Scope is limited to the dominant estate in existence at the time the easement was created. 

a. Koplin v. Hinsdale Hospital (CB 674, Note 1): Express Easement.  Applied the traditional rule enjoining use of the easement to benefit lands adjacent to the dominant estate.  The court rejected the argument that a clause in the easement deed stating that the easement could be used "for all purposes" included the purpose of servicing non-dominant lands. 

b. Brown v. Voss (Note 2, p. 674)

i. Owner of the dominant estate used a driveway easement to benefit both the dominant estate and adjacent lands, but there was no actual injury to the owner of the servient estate.  Traffic was the same after the expansion as before.  

ii. Legal rule: The easement cannot benefit anyone but the dominant estate.  
iii. Yet Court denied an injunction against the dominant estate for the expansion because the servient estate suffered no real injury and because of the extreme hardship on the dominant estate if the injunction were granted.
10. Divisibility: (Note 3, CB p. 675): Easements appurtenant may be subdivided.  Once O has granted easement for ROW to A, can O also grant the same ROW to B?  O probably doesn’t need A’s permission to grant the ROW to B, but cannot interfere with A’s use.  Also, easement to A must not have been exclusive easement in gross.  O, A and B are all dominant estates because they are all benefitted by it.  
a. R3P - § 4.12 Rights Of Holders Of Separate Servitudes In Same Property: holders of separate servitudes creating rights to use the same property must exercise their rights so that they do not unreasonably interfere with each other. If you ever grant conflicting uses, first in time trumps.  
	
	Duration
	Location
	Other Terms

	Express Easements
	Indefinitely, unless expressly limited.
	If document is silent, then servient estate owner can locate in a reasonable location.  Otherwise, dominant estate owner can locate, taking into account both owners’ rights.
	Governed by terms of document.  Intent of terms is guiding principle when interpreting document.

	Implied Easements
	Necessity = only as long as necessity requires.  Otherwise, indefinitely.
	Implied from Prior Use = where the use occurred.  Otherwise, determined as in express easements.
	Intent is guiding principle. Extent of prior use is evidence of parties’ intent as to scope.

	Prescriptive Easements
	Indefinitely
	Determined by actual use.
	Intent is irrelevant. Scope determined by extent of adverse use.  Fair notice to landowner is guiding factor.

	Easement By Estoppel
	As long as equity requires, generally until investment is recouped.
	Determined by servient owner’s intent when initially granting the permissive use.
	Scope determined by equitable considerations, including parties’ reasonable expectations.


Farmer v. Kentucky Utilities Co. (Kentucky, 1982) [CB 668]
55 years prior to P acquisition of a small tract of land (1978), Kentucky Utilities Co. constructed a transmission line that overhangs a portion of this property.  In 1966, KUC entered and cleared out the undergrowth under the wires and owner filed suit, claiming that the chemical spray used had killed some of his lettuce in the garden.  Since 1976, the premises have been unoccupied.  In 1980, KUC brought a clearance company onto the land to clear the brush, and the P sued for trespass. 

RULE: Nothing passes under an easement but what is necessary for its reasonable use and proper enjoyment.  The use of the easement must be as reasonable and as little burdensome to the landowner as the nature and purpose of the easement will permit.

RULE: The owner of an easement acquired by personal negotiations, by eminent domain, by prescription, or otherwise for the erection of electric wires may enter upon the premises over which the wires are constructed for the purpose of removing vegetation or other growth or substance, that interferes with the natural and reasonable use of the easement for the purpose to which the land accommodated by the easement may be naturally and reasonably devoted.

HOLDING:  Yes, KUC had a right to enter the property and clear the brush around its wires, under the notion that when there is a main prescriptive easement, secondary easements flow from that, including the right to go on the property and the right to maintain the property within a reasonable width.

Class Notes: Easement by prescription as to the overhanging utility wires; it's an easement in gross (no dominant estate) and is commercial, so assignable. Issue: is utility company entitled to a secondary easement as to the use of the land beneath the lines that is necessary for the enjoyment of the principal easement? YES.  The use of the easement must be reasonable and cause as little burden to the servient estate as the nature and purpose of the easement will permit. Generally, dominant estate, is responsible for maintaining the easement, i.e., utility company in this case. KUC’s obligation to maintain easement may have influenced the court’s finding of a secondary easement. For implied easement, scope is unclear

Penn Bowling Recreation Center v. Hot Shoppes (1949) [CB 671]

Hot Shoppes owns Tract A, but original owner once owned Tract B as well in 1938.  Gave Tract A to Hot Shoppes subject to a 16 foot right of way.  Tract B then becomes owned by Penn Bowling, which then acquires Tract C, adjacent to Tract B and builds the bowling alley on both pieces of land.  Hot Shoppes puts a barricade in the right of way.  

At the time the easement was created, Tract A was the servient estate and Tract B was the dominant estate.  The easement was for the benefit of Tract B.  Tract C was using the right of way to drive trucks to take food and trash away. 

RULE: Unless indicated, the use by the dominant tenement may be increase or enlarged.  But the owner of the dominant tenement may not use the servitude inconnection with other premises to which the easement is not appurtenant.

RULE: Misuse of an easement right is not sufficient to constitute a forfeiture, waiver, or abandonment of such right.  The right to an easement is not lost by using it in an unauthorized manner or to an unauthorized extent, unless it is impossible to sever the increased burden so as to preserve to the owner of the dominant tenement only that burden which was originally imposed upon it.
HOLDING: No, Penn Bowling's use of the right of way did not result in the forfeiture and extinguishment of the easement by abandonment, but Penn has to conform its use, even if it means altering its building.

TRANSFERS OF BENEFITS AND BURDENS
Most easements are assignable, meaning they can be sold, gifted, devised, inherited or otherwise conveyed.  However, the transfer of benefits and burdens may raise questions about enforcement.  In cases of express or implied easements, the intent of the parties will control. Otherwise, the following general rules apply: [Cain 8-20]

1. Easements appurtenant: benefit to dominant estate and burden to servient estate transfer automatically without a separate instrument or mention of the easement in a deed.

2. Sudivided Land: The benefit must be apportioned amongst the subdivided parcels, unless the easement provided otherwise.  Cannot unreasonably burden servient estate.

3. Easements in gross:  The burden attaches to the servient estate, but the benefit is held in gross.  Problems may arise when the benefit is transferred to many owners, such as tracking the owners rights.  Thus, courts are reluctant to allow transfer and most apply one of the following rules:

a. Not transferable.

b. Presumptively not transferable: presumption that rights were intended for individual grantee only, but may be overcome by intent of the parties.

c. Commercial benefits are generally transferable.

d. All benefits in gross are transferable.  Position taken by the Restatement because most easements in gross arise in commercial contexts.

e. Benefits in gross are transferable, but not divisible: Outgrowth of “one stock rule,” intended to avoid overuse.

i. One Stock Rule: Almost all profits are held in gross and give the right to extract timber, minerals or sand from another’s land.  When two or more persons inherit or otherwise share the exclusive right to an easement, the multiple owners must act with one voice to ensure that the profit is not overused through assignability.  Each one has a veto on any action taken with regard to the easement or profit. [Gilbert 313].

f. Benefits in gross are divisible unless the division creates an unreasonable burden on the servient estate.  Restatement view.

4. Presumption that easements are appurtenant over easement in gross. 

Martin v. Music (Kentucky, 1953) (Easements Appurtenant are Favored Over Easements in Gross) [CB 675]
The owner (Music) allowed the builder (Martin) to construct and maintain a sewer line under and through his property, and Martin agreed to place one intake connection in the line for the owner's use. When the contract was made, the property was unoccupied except for a garage building Music used in his business. Music sold six of his eight lots after the line was constructed, and the buyers (Wells and Allen) obtained and built homes on three of them. When Wells and Allen prepared to connect to the line, Martin filed suit for a declaration of rights, claiming that only Music had the right to connect. 

RULE: If an easement is to be exercised in connection with the occupancy of particular land, then ordinarily it is classified as an easement appurtenant.

RULE:  As a general rule, easements in gross are not favored and an easement will never be presumed to be a mere personal right when it can fairly be construed to be appurtenant to some other estate.

RULE:  The dominant estate may be divided or partitioned, and the owner of each part may claim the right to enjoy the easement, if no additional burden is placed on the servient estate.

HOLDING: The use of the sewer by Wells, Allen, and Music would not unduly burden the servient tenement because the words of the agreement do not limit the kind of use Music was to make of the sewer, so Music could have placed a much greater burden upon Martin's sewer if had used the property for a use other than residential.

Miller v. Lutheran Conference & Camp Association (1938) (Easements in Gross Are Assignable; One Stock Rule) [CB 680]
1895, Frank and Rufus leased land to be turned into a lake to Pokono Spring Company, a separate corporate legal entity, for 99 years.  Grant gave corp exclusive privilege to the lake.  Corporation granted to Frank the exclusive right (easement) to fish and boat forever.  No mention of bathing.  Frank granted Rufus a 25% interest and they commercially developed the land for fishing, boating, and bathing.  Corporation could have stopped them from bathing within the statute of limitations or, under common law, 20 years.  1925, Rufus dies and estate conveys his 25% to his heirs, who give a license to use the lake to the Lutheran Camp.  Frank sues, claiming that his easement from the Corporation is an easement in gross and therefore not assignable (including his 25% assignment to Rufus. 
RULE:  There is not inexorable principle of law that forbids an adverse enjoyment of an easement in gross from ripening into a title thereto by prescription.  Even if bathing rights were not conveyed to Frank, Frank and Rufus’s use of the bathing right systematically for commercial purpose, rather than sporadically, gave them title by prescription vested in them, which is just as valid as the boating and fishing rights obtained by express grant.

ISSUE 1: Whether an easement in gross is assignable.

HOLDING 1: Yes, an easement in gross is assignable (especially commercial easement).
ISSUE 2: Whether an easement in gross is divisible (as in 75-25%).

RULE:  One Stock Rule: Divisibility: If there be a division, the easements must be used or exercised as an entirety. Risk is that if the land is too divided, there will be overuse.  Therefore, if there are two in control of the easement, they must both agree. Note, this is a change from old English common law where they were not assignable.
HOLDING 2: An easement in gross is divisible.  Those in control must make decisions as “One Stock” and one party cannot unilaterally grant a license to the Camp.

TERMINATION OF EASEMENTS
An easement may be terminated in any of the following ways: [Cain 8-22]

1. By its terms (from the document or if by necessity, when necessity ends)

2. Merger of dominant and servient estate

a. RP § 7.5: A servitude is terminated when all the benefits and burdens come into a single ownership. Transfer of a previously benefited or burdened parcel into separate ownership does not revive a servitude terminated.
3. Release.  Must be in writing for SOF.

4. Abandonment: lack of use is not enough.  Requires owner to indicate intent to abandon through affirmative act.

5. Prescription: To the extent that a use of property violates a servitude burdening the property and the use is maintained adversely to a person entitled to enforce the servitude for the prescriptive period, that person's beneficial interest in the servitude is modified or extinguished.  RP § 7.7.
6. Forfeiture, such as for misuse. However, modern rule almost never allows forfeiture an instead, courts will enjoin the misuse.

7. Changed conditions: NOT available for easements, but is available for real covenants and equitable servitudes.  However, related doctrine of frustration of purpose may be argued for easements, where its purpose has been frustrated by changed conditions since the time of its creation.

a. § 7.10 Modification And Termination Of A Servitude Because Of Changed Conditions

i. (1) When a change has taken place since the creation of a servitude that makes it impossible as a practical matter to accomplish the purpose for which the servitude was created, a court may modify the servitude to permit the purpose to be accomplished. If modification is not practicable, or would not be effective, a court may terminate the servitude. Compensation for resulting harm to the beneficiaries may be awarded as a condition of modifying or terminating the servitude.
ii. (2) If the purpose of a servitude can be accomplished, but because of changed conditions the servient estate is no longer suitable for uses permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude.
REAL COVENANTS AND EQUITABLE SERVITUDES

· Real covenants and equitable servitudes are agreements, promises or deed provisions that relate to real property and are binding on subsequent owners. [EE 528]

· Covenants may be affirmative (owner of estate required to do something or pay money) or restrictive/negative (restrict use of the burdened estate). [Cain 8-23]

· Covenants create benefited and burdened estate, analogous to dominant and servient estates in easements.  In the case of mutual or reciprocal restrictions, a single estate may be both burdened and benefitted.  

· Original parties to K may sue for breach under K, however, subsequent owners are not parties to the K and must sue under property law. [Gilbert 319]

· Remedies for breach are money damages (law) or injunction requiring specific performance of the promise (equity). [Gilbert 320]  Equitable servitudes are only enforceable in equity. 

· Distinguish a covenant from a condition, such as a fee simple determinable, where breach of the condition results in forfeiture of the property. [Gilbert].

· Enforcement: who has standing in special circumstances:

· Prior Purchasers: Unless the purchaser of Lot 1 is expressly or impliedly granted the right to enforce a restriction created on subsequently sold lots, strict adherence to the SOF prevents her from being able to enforce it.  However, subsequent purchasers can still enforce the restriction against her. [Cain 8-30].

· Third party beneficiary exception: some states allow her to enforce the restriction against subsequent purchasers based on the third party beneficiary theory under K law.

· Developer retains rights in gross.  A developer may retain rights to enforce restrictions even after all lots are sold, often related to design guidelines.  Some courts don’t uphold this right because they favor easements appurtenant over easements in gross.  Sometimes, the developer may assign his rights to a homeowners’ association.  The lot owners, as the intended beneficiaries of the restrictions, have the right to expect the developer to reasonably enforce the restrictions.

Requirements for Real Covenants [Cain 8-24 to 27]
1. It must be in writing

2. Intent must be to bind successors

3. It must touch and concern the land (substance of agreement must have some logical connection to the use and enjoyment of the land)

4. There must be privity of estate (horizontal and vertical)

a. Horizontal: required for burden to run

i. Privity between the original promisee and original promisor.  Most states have relaxed the requirement and find HP whenever the original promise is contained in a deed from grantor to grantee.  Modern trend is that HP is rarely tested and R3P abolished the requirement.

ii. Original Promisee: An original party to the agreement creating the covenant who benefits from the agreement.

b. Vertical: required for benefit to run

i. Privity between the original covenanting parties and their assigns or successors in interest.  Strict VP requires the successor in interest succeeds to an estate of the same duration as original owner (e.g. fee simple, life estate, etc.).  Vertical privity is found on sales, gifts, devises, and inheritances of real estate.  Modern trend rarely cites VP for restrictive covenants and R3P abolishes.

ii. Affirmative covenant where successor in interest is a lessee, a life tenant or adverse possessor has special rules:

1. Benefit in the case of affirmative covenants to repair, maintain or render services to the property run to Lessee and other benefits to the extent they don’t devalue Lessor’s interest.  Burdens of affirm. covenants will only run to Lessee if they can be better performed by person in possession than the holder of the reversion (Landlord). 

2. Life Tenants: Benefits and burdens run, but life tenant should not be required to perform affirmative obligations that exceed the value of the life estate.

3. Adverse Possessors: Prior to gaining title, affirmative burdens run and affirmative benefits are same as for lessee.  Once gaining title, all affirmative benefits and burdens run to the possessor.

5. Notice.  Even if validly created, a covenant will not be enforced against a subsequent bona fide purchaser who has no notice.

· Even if it does not meet all of the factors to be recognized at law, the court could still enforce as equitable servitude.

· R3P attempts to simplify the law of covenants and servitudes by discarding historic labels such as restrictive/affirmative covenants, real covenants, equitable servitudes and negative easements – encompasses them all with single term of “servitudes.”  Eliminates horizontal/vertical privity, in gross/appurtenant designations and touch and concern requirement. Honors any covenant that is (1) in writing, (2) benefits those intended by contracting parties, (3) is not illegal, unconstitutional or against public policy.  All servitudes are presumed to be assignable and divisible unless a contrary intent is indicated.  [EE 540]
Requirements for Equitable Servitudes [EE 529]
1. They must be in writing (express agreement), unless court finds that a restriction was intended, generally in the context of subdivisions (implied agreement). [Cain 8-28]

2. There must be intent to bind successors.

3. They must touch and concern the land.

4. There must be notice.

Summary of Requirements for the Running of Benefits and Burdens [Gilbert 340]

	
	Covenants
	Equitable Servitudes

	Intent
	x
	x
	x
	x

	Notice
	
	x
	
	x

	Touch & Concern
	x
	x
	x
	x

	Horizontal Privity
	
	x
	
	

	Vertical Privity
	x
	x
	
	


Implied Servitudes

· Implied Reciprocal Agreements: If there is a restrictive covenant (negative servitude) in the deeds to early purchasers of other lots that makes it clear that the restrictions are intended to bind all lots, where developer fails to include the restriction in later deeds, it is generally implied that the restriction still applies.  If language doesn’t clearly indicate that restriction binds all lots, court may still infer this.  Restrictions bind all remaining lots held by developer as well.  Owners of lots have rights to enforce restrictions against each other as implied beneficiary of the restriction on each other’s lots. [Cain 8-29]

· Implied from a common plan: Developer doesn’t file a plat or put restrictions in deeds, but he is going about the development in a way that demonstrates intent to restrict all of the lots, usually indicated by filing a declaration listing restrictions.  Factors to consider are promotional materials, plats or maps that indicate restricted uses of particular lots or tracts and statements by the developer or his agents.
· § 2.14 Servitudes Implied From General Plan
Unless the facts or circumstances indicate a contrary intent, conveyance of land pursuant to a general plan of development implies the creation of servitudes as follows:
· (1) Implied Benefits: Each lot included within the general plan is the implied beneficiary of all express and implied servitudes imposed to carry out the general plan.
· (2) Implied Burdens:
· (a) Language of condition that creates a restriction or other obligation, in order to implement the general plan, creates an implied servitude imposing the same restriction or other obligation.
· (b) A conveyance by a developer that imposes a servitude on the land conveyed to implement a general plan creates an implied reciprocal servitude burdening all the developer's remaining land included in the general plan, if injustice can be avoided only by implying the reciprocal servitude.
· Implied from maps or plats: Even without a declaration or promotional materials, a developer may convey lots in a subdivision with reference to a recorded map or plat. Uses described on the plat (e.g. park) implicitly restrict such land to those uses.   
· RP § 2.13 Servitudes Implied From Map Or Boundary Reference
In a conveyance or contract to convey an estate in land, description of the land conveyed by reference to a map or boundary may imply the creation of a servitude, if the grantor has the power to create the servitude, and if a different intent is not expressed or implied by the circumstances:
· (1) A description of the land conveyed that refers to a plat or map showing streets, ways, parks, open space, beaches, or other areas for common use or benefit, implies creation of a servitude restricting use of the land shown on the map to the indicated uses.
· (2) A description of the land conveyed that uses a street, or other way, as a boundary implies that the conveyance includes an easement to use the street or other way.
· Thrust of all of these rules is, even if you can imply a servitude, we won’t enforce it against anyone without notice. 
· California rule: Requires express servitudes.  Must be in writing, signed by grantor.

Candlewood Lake Association Inc. v. Scott (Ohio, 2001) (Introduction to Real Covenants) [CB 686]
Association of property owners.  Deed restrictions state the subdivision was established with a strong recreational orientation.  They authorize the Assoc. to assess fees against its property owners for annual operations charges, etc. and further provide that every person who shall become an owner of a lot in the Subdivision will be conclusively held to have covenanted to pay the charges.  D argues the covenants of the lot owners to pay those charges do not affect or touch and concern the land and therefore are not real covenants that "run with the land."

RULE: Common-law test for covenants that run with the land: Its performance or nonperformance must affect the nature, quality, value, or mode of enjoyment of the estate demised to which it must relate.  The generally-prescribed requisites for a covenant to run with the land are as follows: [see factors above].  Here, deed clearly states an intent that covenants will run with land and be binding on successors in interest.  Secondly, the benefits provide by the Association (maintenance, water, sewer) increase the property value and touch and concern the land.  

HOLDING: evidence demonstrates that covenants run with the land and D is liable because of his ownership of the land.

· Note from class: These rules have been reduced to the two modern rules: (1) intent and (2) in writing.  

Davidson Bros. Inc. v. D. Katz & Sons, Inc. (New Jersey, 1990) [CB 695]

Plaintiff supermarket sold one of its sites with a restrictive covenant preventing its use as a supermarket. Later, defendant city and housing authority, responding to neighborhood residents who lacked a place to shop, purchased the store from the new owner and leased it to a supermarket chain.  Plaintiff supermarket brought suit against defendant city and others, arguing that a restrictive covenant prevented the operation of a supermarket on property formerly owned by plaintiff and that defendants had violated NJ statute prohibiting gifts of public funds for private use. 

ISSUE: Whether a restrictive covenant in a deed, providing that the property shall not be used as a supermarket or grocery store, is enforceable against the original covenantor's successor, a subsequent purchaser with actual notice of the covenant.

· Rigid adherence to the "touch and concern" test as a means of determining the enforceability of a restrictive covenant is not warranted.

· Court does not abandon the touch and concern test, but holds that it is but one of the factors a court should consider in determining the reasonableness of the covenant.  

· A reasonableness test allows a court to consider the enforceability of a covenant in view of the realities of today's commercial world and not in the light of out-moded theories developed in a vastly different commercial environment.

RULE: Reasonableness Test Factors: [p 700]

1. The intention of the parties when the covenant was executed

2. Whether the covenant had an impact on the considerations exchanged when the covenant was originally executed.

3. Whether the covenant clearly and expressly sets forth the restrictions.

4. Whether the covenant was in writing, recorded, and if so, whether the subsequent grantee had actual notice of the covenant.

5. Whether the covenant is reasonable concerning area, time, or duration.

6. Whether the covenant imposes an unreasonable restraint on trade or secures a monopoly for the covenator.

7. Whether the covenant interferes with the public interest.

8. Whether even if the covenant was reasonable at the time it was executed, "changed circumstances" now make the covenant unreasonable.

There is insufficient evidence here to determine whether the covenant is reasonable.  

Public interest and changed circumstances arguments are extremely fact sensitive.  The three affidavits of neighboring residents are insufficient to support any findings with respect to those arguments.

Class: R3P § 3.6: covenants NOT TO COMPETE are enforceable and run with the land if intended, don’t require touch and concern, but must not unreasonable restraint on trade, so main question is whether it is reasonable in time and geographic location.  
Neponsit Property Owners Ass'n v. Emigrant Industrial Sav. Bank (NY, 1938) [CB 704]

A lien upon land arising from a covenant contained in a deed of conveyance of the land.  1911, Neponsit filed in the county clerk office a map of the land.  The tract was developed as a strictly residential community and lots were sold, being described by reference to the filed map and to the roads and streets shown thereon.

ISSUE: The restrictions provided for lot owners to be charged an annual fee for maintenance of roads, etc., but D argues (1) that a “fee” does not “touch and concern” the land and (2) the Association cannot enforce the fee against him because it owns no property in the subdivision and therefore, lacks privity of estate to enforce the restrictions.  

RULE: Requirements of a real covenant: 1) Intent that the covenant should run with the land; 2) must "touch" or "concern" the land; 3) "privity of estate" between the party claiming the benefit of the covenant and burdened party.

RULE: Court stresses intent and substantial effect of covenant rather than its form.

HOLDING: (1) The covenant touches and concerns the land and its burden should run with the land because the fee is for maintenance of the property and benefits the property owners who are burdened. (2) Association doesn’t have any “estate,” so wouldn’t have privity under old rules.  Court specifically enforces the promise as an equitable servitude.  The corporate entity (the Assoc.) is a convenient instrument to advance individual property owners' rights and has a cause of action in equity to enforce the covenant on which their common rights depend.  Meets the test for equitable servitude: 

1. Intent to bind successors

2. In writing

3. Person having it enforced against them must have notice.

Prof: we may treat equitable servitudes the same as when there is failure of touch and concern.  

Court: In substance, if not in form, the covenant is a restrictive covenant that touches and concerns D's land and, in substance if not in form, there is privity of estate between the P and the D.

IMPLIED BURDENS

A restriction that is not in writing may still be binding if there was intent.  (see below)

IMPLIED FROM A COMMON PLAN

Mid-State Equipment Co., Inc. v. Bell (Virginia, 1976) [CB 709]
ISSUE: Whether a restriction for residential use based on a recorded plat applies to a parcel which appellant Mid-State Equipment Company, Inc., the defendant, is using for commercial purposes, where this parcel is not specifically restricted in the plat.

BACKGROUND RULES:

· Doctrine of Restrictive Covenants in Equity: Distinct from common law doctrine of covenants running with the land, it establishes rights and obligations known as equitable easements and equitable servitudes.  

· The doctrine is that when on a transfer of land, there is a covenant or even an informal contract or understanding that certain restrictions in the use of the land conveyed shall be observed, the restrictions will be enforced by equity at the suit of the party or parties intended to be benefited thereby, against any subsequent owner of the land except a purchaser for value without notice of the agreement.

· The intent of the parties, especially that of the common grantor, determines the existence of the right.  In ascertaining the parties' intention, we examine the words used in the restriction, the plats, the deeds, such surrounding circumstances as the parties are presumed to have considered when their minds met, the purpose to be achieved by the covenant, and the use of the property, keeping in mind that such a restriction is not merely for the grantor's benefit but that it assures purchasers that property will be devoted in a specified manner to the intended purpose.

ISSUE: Is this parcel included in the plan of development?

HOLDING: Yes, parcel is included.  Plat refers to “all lots in this subdivision,” not all numbered lots, plus deed from developer to first purchaser made specific reference to the plat containing the restriction.  Evidence of intent. 

· Plat: Another implied restrictive covenant.  It does not say "Will be restricted to a park" but just "park."  Have to show that it benefits the other lot owners before it can be enforced.
· Note Case (p. 715): Citizens for Covenant Compliance. (1995)  Restrictions about residential use clearly in the deed records.  Cal. Supreme Court determined that if you have recorded the restrictions before anyone has taken a deed, the restrictions can be enforced on purchasers of other lots.  A change in Cal. law.  Before that, if it wasn't in the deed, wasn't a restriction.
· Class: Not all states allow implied restrictive covenants because of SOF.  CA requires that deed must specify the burdened land and the benefited land (Warner v. Graham).  This strict rule was enforced until future case comes in that gives as much weight to the recording of the plat as the recording of the deed.

IMPLIED FROM A MAP (PARK)

Lalonde v. Renaud (VT, 1989) [CB 720] 

All of the Ps (owners of lots) deeds refer to a map, which the court found was recorded and which depicted an area north of Lot 10 of the subdivision as a park.  The deeds did not expressly refer to a park, nor did the declaration of restrictions expressly prohibit building in the "park" area.  D tried to develop the land and Ps sued.  D argued that absent reliance on the plat that showed the "park," Ps would not be harmed.

RULE: where lots are sold with reference to a recorded plat that indicates roads, streets, highway and park areas, lot purchasers acquire a right to keep them open and use them.  No requirement of specific reliance on the plat.  Instead, use the Beneficial Enjoyment Rule: The extent of a private right is limited to streets, alleys, or parks that are reasonably or materially beneficial to the grantee, based on objective test.

· Court determined that the Ps did benefit from the park, in that the character of neighborhood would be adversely affected if the park were no more.

· Each present owner does not need to demonstrate reliance on the original map, as it would limit the beneficiaries of the protections to the original purchasers, since only they and not subsequent purchasers could show that they relied on the map.  There is no reason why future beneficiaries should not be able to enjoy the park as well. 

Conditioned Restrictions v. Servitudes

· A grants to B and says "So long as it is used as a…"  Fee simple determinable.  A has a possibility of reverter, as does A's heir and anyone A gives the land to.
· Versus A grants land to B and says "This land is restricted to X purposes."  Would there be a possibility of reverter?  Look at whether there is a benefit in gross, etc.  Similarities, but the remedies are different.
EQUITABLE SERVITUDES AND THE POWER TO EXCLUDE

Hill v. Community of Damien of Molokai (NM, 1996) [728]

Neighbors protested a house being used as a group home for people with AIDS.  Claimed that there was an increase in traffic because of the home and believed a violation of one of the restrictive covenant that no lot or dwelling house shall ever be used for other than single family residence purposes.  Neighbors claimed that the set up of the AIDS community house was commercial because of the way it was run.

RULE: In determining whether to enforce a restrictive covenant, court guided by certain general rules of construction.  1) If the language is unclear or ambiguous, court will resolve the restrictive covenant in favor of the free enjoyment of the property and against restrictions.  As broadly as possible to include as many as possible for policy reasons.  Why: Risk interpreting against will of the grantor and want to construe the language in favor of free alienability. 2) Court will not read restrictions on the use and enjoyment of the land into the covenant by implication.  3) Court must interpret the covenant reasonably, but strictly, so as not to create an illogical, unnatural, or strained construction.  4) Court must give words in the restrictive covenant their ordinary and intended meaning.

· Group home designed to provide four inhabitants with traditional family structure, setting, and atmosphere.

· There is strong public policy in favor of including small group homes within the definition of the term "family."

· Public policy has to be clearly identified, by statutes and/or holdings by the court.  Could argue here that the neighbors would be discriminating against the handicapped.

HOLDING: No, the language of the covenant does not prevent the house from being used by the AIDS community home.

Note 2, p. 734: Shelley v. Kraemer – looked at the state’s ability to govern private restrictive covenants.  Argument made that they affect large numbers of people, like zoning, so courts can govern.

MODIFICATION AND TERMINATION OF SERVITUDES

 Ways to modify or terminate: [Cain 8-32, CB 735]
1. By its terms

a. The deed or will granting or reserving the easement may set an expiration date, a term of years, or a condition.

2. Merger of burdened and benefitted estate 

a. An easement is a right to use another person's property.  Once a person gains concurrent ownership of the dominant and the servient estate, the estate mergers and the easement is extinguished.  If the common owner later severs the property, the easement does not reappear, but a new one is formed.

3. By agreement of all parties subject to the restriction

4. Adverse Possession/Prescription

a. An owner of restricted property uses the property in violation of the restriction for the prescriptive period, extinguishing the restriction.

b. Ex. A fence that interferes with the easement holder's intended use.

c. Ex. Of No Prescription: If the fence blocking the easement holder's road has an unlocked gate.

5. Abandonment or Waiver 
a. Lack of use is not enough.  Requires intent to abandon.
6. Changed Conditions
7. By Statute
ABANDONMENT, ADVERSE POSSESSION AND MERGER

Castle Associates v. Schwartz (NY, 1978) [CB 735]
Simpson owns all four lots, then sells the southwest lot to Crossman.  Because access to the interior is limited by a steep hill, Simpson grants Crossman a right of way for "ingress and egress over and along a strip of land 12 feet in width directly adjoining the easterly side of said premises and continuing to Bay Avenue.  The terms of the grant do not locate the easement.  Ferguson later bought all but the southwest parcel owned by Simpson.  Ferguson's land was acquired by Castle for the purposes of development.  They tried to buy a small parcel from the Schwartz's (who owned the former Simpson land) to provide a route from the rear upland area, but Schwartz refused to sell.

ISSUE 1 (MERGER):  Special Term held that in 1908 when Ferguson acquitted both the dominant Crossman parcel and the Emerson parcel which contained a portion of the servient estate (she owned 3 of 4 lots, didn’t own SW lot) and had access to Bay Ave, a merger of the dominant and servient estates was effected resulting in the extinguishment of the easement.  Court disagrees.

RULE: General rule is that, where the title in fee to both the dominant and servient tenements becomes vested in one person, an easement is extinguished.

HOLDING (part 1): Even though merger normally extinguishes an easement, in this case, the easement only ran over part of the land, so part of the easement was never in the hands of the dominant estate owner.  By necessity, he had to cross the SW parcel.  The easement was therefore not extinguished by merger.
ISSUE 2 (ABANDONMENT): Was the easement extinguished by abandonment?

RULE 2:  Non-use is not sufficient to constitute abandonment of the easement.  It has to show genuine intent to abandon.  For example, putting it in writing "I intend to abandon" -- it takes something almost that strong.

HOLDING (part 2):  No, the facts to not support an intent to abandon the easement.    
ISSUE 3 (ADVERSE POSSESSION): Did D’s erection of a fence around the SW lot for more than the prescriptive period extinguish the easement by adverse possession?

RULE 1:  For adverse possession to occur, the location of the easement needs to be known. (Also, must satisfy the elements of adverse possession from above)

RULE 2 "Castle Rule": Where an easement has been created on undeveloped land, but no occasion has arisen for its use, the owner of the servient tenement may fence his land and such use will not be deemed adverse to the existence of the easement until such time as 1) A need arises for the easement, 2) the benefited/dominant estate demands an easement, and 3) the servient estate refuses.  At that time, the fence becomes clearly adverse.

HOLDING (part 3): The erection of a fence acreoss an unopened or unidentified right of way could not give rise to an adverse possession.  P is entitled to its right of way across the lands of D.

· Class: Prof describes the easement as a contingent future interest in the land.  Concerned that it needs to be cut off at some point.  Ask whether it is vested?  Rule of perpetuities would apply to it.  Could also argue that it is an option.  Options are usually not subject to rule of perpetuities, but must be exercised in a reasonable time.  Also remember that there are statutes that probably cut this off, such as the CA statute (Marketable Title Act) that makes fee simple determinable (converted to fee simple subject to conditions subsequent) expire after a # of years unless it is re-recorded.

· MERGER, Note 1, p. 742: When the owner of the fee simple in the dominant estate acquires the fee simple in the servient estate, the easement is extinguished if both interests are possessory and same quality of title (i.e. fee simple).  If the dominant estate is leased, the easement continues until the lease expires.  If the owner of the two estates sells one of them before the lease expires, he never has possession of both estates and the easement is not extinguished.

ABANDONMENT

Consolidation Rail Corp. v. Lewellen (IN, 1997) [CB 740]
Landowners brought a class action lawsuit against Consolidated Rail Corporation, Inc. to quiet title in segments of land of an abandoned railway corridor.  Handwritten deeds more than 100 years old show conveyance of the property to the original railroad.  West Central Indiana Rails to Trails, Inc., a public interest group concerned with preserving railway corridors, purchased the Conrail interest in the corridor.  The landowners claimed that Conrail acquired a mere easement upon which abandonment of the rail line were extinguished.

MAIN ISSUE: construing language in the deed to determine if it conveyed the fee or just an easement for a right of way.
HOLDING:  The conveyances were merely easements, so the railroad easement upon abandonment was extinguished.

SUB-ISSUE: What constitutes abandonment for purposes of extinguishing a railroad’s right of way easement?

RULE:  The intent to abandon is a necessary element.  However, here, a state statute applies to extinguish railroad’s right-of-way.

RULE:  Upon abandonment, a railroad easement terminates and the fee simple interest in the land reverts to the grantor, or the grantor's heirs, assigns, or devisees.

CHANGED CONDITIONS

El Di, Inc. v. Town of Bethany Beach (DE, 1984) [CB 743]
El Di purchased the Holiday House in 1969.  In 1981, it filed an application with the State commission for a license to sell alcoholic beverages at the Holiday House.  The Commission granted an on-the-premises license.  Plaintiffs filed suit, claiming that the chain of title for the Holiday House lot included restrictive covenants prohibiting both the sale of alcoholic beverages on the property and nonresidential construction, to held preserve Bethany Beach's quiet, small character.  Despite the restrictions, commercial development began in the 1920's and after El Di bought the property, patrons were permitted to "brown bag," carry in their own alcoholic beverages to consume with meals.

RULE:  A court will not enforce a restrictive covenant where a fundamental change has occurred in the intended character of the neighborhood that renders the benefits underlying imposition of the restrictions incapable of enjoyment.  However, the change can be difficult to prove.

HOLDING: Yes, the change in conditions was sufficient enough to negate the restrictive covenant.

· Class: No prescribed method to determine how the law of changed conditions applies.  Must look at facts of similar cases to see how it is interpreted.  However, it is a clear prohibited case when commercial areas are starting to butt up against the borders of a neighborhood and the home owners want to argue changed conditions to convert their zoning/covenants to commercial use to try to get more value from their property.  Court will protect the interest of the residential neighborhood.  

· LIMITATION Note 2, p. 748: Doctrine of changed conditions doesn’t apply to a determinable fee simple (O grants property to A so long as it is used for residential purposes) or fee simple on condition subsequent.

· Prof wants to point out that fees simple determinable or fees simple on condition subsequent may sometimes be subject to changed conditions if the condition is against public policy, such as condition that property can only be sold to a white person.  If the condition is unenforceable, two possible solutions (there are cases that go both ways):

·  (1) strike the condition, leaving the person with a fee simple or (2) condition is unenforceable and land reverts back to O.  If the condition is attached to a charitable gift, courts have cy pres power to amend the gift to allow the person to keep the property.  Typically, courts don’t have the power to rewrite agreements.

· WAIVER, Note 3, p. 748: another legal theory where many properties within the subdivision have not been following restrictions, so there are enough violations/non-conforming uses going on over an extended period of time that the court will deem the restrictions as waived. Contrast to changed conditions, which applies where changes to the general community outside the restricted subdivision result in eliminating the benefit originally intended by the restriction.

· Note 4 (p. 748): Historically, changed conditions only applies to whether you get specific performance and doesn’t award damages.  Some states will make a distinction, applying it only to equitable servitudes. Today, most courts apply the doctine “willy-nilly” to real covenants and equitable servitudes. 

AMENDMENTS TO RESTRICTIVE COVENANTS

Walton v. Jaskiewicz (MD, 1989) [CB 751]
The Waltons sought to subdivide their lot along the ravine, which runs through their lot, causing a natural separation.  They obtained the signatures of the majority of lot owners in their subdivision on an instrument entitled "Amended Declaration of Covenants."  Other lot owners in the subdivision sued to prevent further division.  The Waltons claimed that public policy favors the free and unrestricted use of land and thus, the Declaration of Covenants for all lots should be interpreted to allow the amendment. 

RULE: For covenants to be covenants, they must apply uniformly to all lots.  To permit individual lots within an area to be relieved of the burden of such covenants, in the absence of a clear expression in the instrument so providing, would destroy the right to rely on restrictive covenants, which has been traditionally upheld by our law of real property.

HOLDING:  No, a majority of property owners in a residential subdivision may not amend a Declaration of Covenants to exempt one lot from restriction against further subdivision because it does not apply uniformly to all lots burdened by the restrictive covenants.

· The risk of allowing a majority of the lot owners to lift restrictions on individual lots is that the majority could lift the restrictions on just their lots, while the minority still has to deal with the restrictions.

TAKINGS - EMINANT DOMAIN

The law of takings includes direct takings (eminent domain) and indirect takings (result of a regulatory action that burdens the property).

EMINENT DOMAIN

1. State and federal government have eminent domain power.

2. Limitations under the 5th Amendment: [Cain 11-3 to 11-9]
a. The public use requirement: most litigation arises where the government takes private property and deeds it to another private property, claiming that the change in ownership or new use is in the public interest.

i. Congress has given the government “police power” to accomplish the public benefit (public health, safety, morals, welfare).

ii. Public purpose being claimed need only be “rationally related” to the use of eminent domain power.

iii. Public use can be satisfied by showing public benefit.

b. Just compensation requirement: determined by an objective value of the property’s market value based on its highest and best use.  Other measures may be used in rare cases where FMV cannot be determined.

i. Who should be compensated?  The fee owner is always compensated, but there may be others who have an interest in the land.

1. Lessors and Lessees: FMV may be divided among interest holders, but if Lessee is paying FMV on the lease, then his transferable property interest has no residual value that would entitle him to a condemnation award. 

3. Justification for eminent domain power: [Cain 11-9] 

a. Efficiency: avoids market failure where seller could price gouge the government

b. Alternative to taxation: Just compensation Clause spreads the cost of governmental acquisitions and assures that the taxpayers bear the burden, instead of individual property owners.

PUBLIC USE REQUIREMENT

Kelo v. City of London, Connecticut (p. 812 – 829)
Private residential home-owners live in an area that the City wants to use for a redevelopment plan.  City is not doing very well economically and the project is supposed to bring economic revitalization, jobs and increased tax based.  Pfizer is bringing a big research facility and City wants to incorporate Pfizer’s new building into the plan.  Nine owners of 15 properties refuse to sell to the Developer and are condemned via City’s eminent domain power.  Sympathetic plaintiffs because they are homeowners, many of whom have lived there for decades.  

RULE: 5th amendment to U.S. Constitution (made applicable to states via 14th amendment) provides, “…nor shall private property be taken for public use, without just compensation.”  Creates two rules: (1) can only take private property for public use (cannot transfer it to a private party) and (2) must pay just compensation.

ISSUE: Whether the City’s development plan serves a “public use.”

Two cases discussed that most closely resemble the fact pattern where the property is taken and given to private developer:

1. Berman v. Parker (p. 815): Suburb of D.C. was extremely blighted.  City condemns a neighborhood to redevelop into low-income housing.  This was a “public use” because Congress gave states the discretion to represent broad values of public welfare, including providing a community that is beautiful, healthy, spacious, clean, well-balanced, carefully patrolled, etc. 

2. Hawaii Housing Authority v. Midkiff (p. 816): land oligopoly, where 72 people (native Hawaiians that were prior royalty) and the government owned all of the land.  Court felt that lack of free market was creating unfair housing situations and forced landowners to sell.  Was this a public use? The public generally benefit, people who are leasing now get to own. RULE: It is only the taking’s purpose and not its mechanics that matters in determining public use.

RULE: When the legislature’s purpose is legitimate and its means are not irrational, our cases make clear that empirical debates over the wisdom of takings are not to be carried out in federal courts. 

· Test = Rationally related to a conceivable public purpose.

· Prof: Means/end test.  End must be a conceivable public purpose, and the taking of the property must be rational to achieve the end.  Very low standard.  Gives great deference to governmental entity that has made the taking.

HOLDING: The City’s determination that the area was sufficiently distressed to justify a program of economic rejuvenation is entitled to court’s deference. Held that the plan served a public purpose and satisfy the requirements of the 5th Amendment. 

DISSENT: Describes three categories of takings cases that comply with the public use requirement:

1. Land is truly publically owned (like a park)

2. Land is condemned and given to a private party, but for the benefit of the public, like the railways or a hospital.

3. Limited circumstances where takings satisfy the “public purpose.”  Primarily consists of Hawaii and Berman case.  Doesn’t think this case meets the standard here because they are well-maintained homes that are not a source of social harm.

CLASS:  The right of private property ownership is the right to exclude others.  Huge public outcry about this case.  Following, most states have either amended eminent domain statutes or adding legislation to prevent the government from taking private property to give it to another private use.  We want judicial review, but we don’t want them to be taking over the planning of the city.  Here, there was much testimony at trial to demonstrate the rationality of the benefits to the public.  

TERMINATION OF COVENANT BY EMINENT DOMAIN, p. 749 – 750:

Lots 1 & 2 both covenant that no power plant will be built on it.  Both lots benefited and burdered.  Power plant purchases Lot 1 and builds a power plant in violation of the restriction.  This affects Lot 2’s property interest, so power plant owes Lot 2 compensation for its interest.  Can Lot 2 enforce the restrictive covenant against the power company? Power company, because public, could claim public interest, eminent domain.  Problem arises where the restriction is on a 100-home subdivision.  Concept is that power plant would pay the unrestricted price for Lot 1, and theoretically, Lot 1 is worth more if it were not restricted, so the additional value above its restricted price should go to the other owners. 

INVERSE CONDEMNATION

1. Inverse Condemnation (AKA “Regulatory Takings”) = regulation results in an indirect taking.  If it is legitimate regulation, don’t get compensation.  However, if it is an inverse condemnation, compensation is owed.

2. Occurs whenever the government takes action that has as its consequence a taking of private property, such as by restricting its use or by placing affirmative obligations on the property owner.

3. Murky area of law, dominated by a few cases.

4. Summary of regulatory takings law from cases:

a. A physical invasion of any type is a taking (per se), such as invasion of airspace from governmental flight patterns.

b. A taking occurs if the regulation fails to substantially advance legitimate state interests.

c. A taking occurs if the regulation deprives the owner of economically viable use.  Investment-backed expectations are relevant in analyzing the economic deprivation, and the deprivation must be more than a mere decline in value. Lucas stands for the proposition that there is a categorical taking any time a regulation takes away all economically viable use of the property (per se taking).

5. Quid Pro Quo and Exactions: of physical property or money, such as permit fees

a. Nollan: Nexus Test

b. Dolan: Rough Proportionality Test = there must be rough proportionality between the harm caused by the owner’s development and what she is being asked to contribute to alleviate that harm.

i. There is language to suggest that this test only applies to special conditions or exaction, and general fees that apply to all new development would be reviewed under a lower standard.

c. Nollan and Dolan combined: 

i. Identify the harm that the governmental agency is protecting against.

ii. Identify the exaction demanded from the property owner to alleviate the harm.

iii. Ask whether the exaction is sufficiently related to the harm.  Rational relationship is not sufficient.  Rough proportionality is required. Two prong test:

1. Is exaction related to nature of harm? (Nollan)

2. Is exaction related to extent of harm? (Dolan)

6. Temporary Takings: if a regulation temporarily deprives the owner of property, damages for the temporary taking would be appropriate.

INVERSE CONDEMNATION

Nollan v. California Coastal Commission (p. 854 – 859)
Nollans (P) had an option to purchase the land where they were leasing a little bungalow, but the option required that they build a bigger home on the property.  P applied to the California Coastal Commission for a building permit.  CCC is very interested in public’s access to the beach and the sightline to the beach to ensure public can tell that it is not private property.  CCC has the authority to deny the permit (police power), as long as it is for decent reasons.  CCC can also place certain restrictions on the permit, such as reasonable height restrictions, coverage ratios.  However, CCC wanted an easement for people to walk across the beach on the coastal side in exchange for the permit.  

ISSUE: Given that State has power to condemn the property and pay for the easement under 14th and 5th Amendments, whether there is a sufficient connection between this easement and the building permit to condition the taking on the issuance of the permit, or if it constitutes an unrelated taking.

RULE: What is the test? [Cain calls this “Nollan’s Nexus Test” = the condition (granting the easement) must be sufficiently related to the regulatory goal (protecting ocean views)]

· Must substantially further the governmental interest that is connected to the building permit (substantially related) = rational means to the end.  This is a higher test than the one discussed in Kelo.  “Substantial” term is taken from tests in discrimination cases.

· The condition substituted for the prohibition must further the end advanced as the justification advanced for the prohibition. Here, end advanced = public benefit from beach access.

HOLDING: Building construction is not sufficiently related to easement and state is simply attempting to get the easement without paying.  

· Prof: Conditional permits can be a way for the government to take property, but can still argue that just compensation is required.

TAKINGS BY REGULATION

Lucas v. South Carolina Coastal Council (1992) [CB 887]
Developer has two lots on the coast that he intends to build out as big homes.  Then, Beachfront Management Act makes it illegal to build within 300 feet from the beach.  Now, the property is worthless because you can’t build on it.

ISSUE: Does the Act’s dramatic effect on the economic value of the lots constitute a taking of private property under the Fifth and Fourteenth Amendments, requiring payment of just compensation?

RULE: Where a regulation denies all economically beneficial or productive use of the land, then the situation is appropriate to be treated as a categorical taking. (note that P still owns the land, so it’s not a true taking).  Contrast a regulation which has the purpose of extracting a public benefit (taking) from a regulation that protects the public from harm (nuisance); where the eminence of the harm to the public from the use, the degree of harm to the public, or the public use is great, then and condemnation without payment might be justified.  Regulation must be something that affects the land in a restrictive way, creates some decrease in value, some level of foreseeability.  Regulation might avoid requirement to pay compensation if the restriction is on a use that was not part of P’s title to begin with.  

HOLDING: Here, the particular use has been engaged in by similarly situated owners, who are permitted to continue their use.

· Prof says that Supreme Court is punting so they don’t have to make a rule for a diminution in value of 80%, 90%, etc.  
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