 Yosifon Legal Pro Outline – Yosifon Fall 2008
I. Intro


a. Where do Ethics Rules come from?

i. Central Problems and Issues

1. How do we need to behave in the profession?

2. What is about the profession that makes us the subject of ridicule?

3. What is it about the profession that causes suffering as a profession and as individuals (i.e. alcoholism, depression, etc.)?

ii. Three Paradigms

1. “An advocate, in the discharge of his [her] duty, knows but one person in all the world, and that person is his [her] client” (Henry Brougham (1821))

a. Common view – most people think that lawyers think they should behave this way

2. “A lawyer should take such actions as, considering the relevant circumstances of a particular case, seem likely to promote justice” (William H. Simon (1997))
a. What most people think lawyers should behave like – looking at all the circumstances

3. “A lawyer serves justice and the public interest best by serving the private interests of his [her] clients, one at a time” (A CA Lawyer (2007))

a. Lawyer acts as if the only interest is in the client but this serves justice overall

iii. Sources of Legal Ethics

1. Constitutional Law – constitutional limitations based on 6th Amendment, 4th Amendment, 1st Amendment

2. Common Law

a. Courts interpret the ethics codes

b. Inherent authority of the courts to regulate the legal profession

3. Statutory Law

a. CA Business & Pro Code – regulates with some specificity, through statute, of behavior of lawyers practicing in CA

4. Ethics opinions – the ABA & state bar associations issue nonbinding ethics advisory opinions & are frequently relied on by courts; sometimes published
5. Restatement – influential with courts and the 2000 Commission revising MR

6. Codes of Conduct – self regulation in the profession, with state by state mandatory legal rules
a. ABA models – the ABA has adopted a series of 3 models ethics codes that have served as models for state adoption

i. 1908 Canon of Professional Ethics – weren’t initially expected to be routinely enforced as rules by courts 
ii. !970 Model Code of Professional Responsibility (Model Code) – ABA’s first effort to influence the setting of mandatory, national standards for lawyer conduct
iii. 1983 Model Rules of Professional Conduct (Model Rules)
1. Drafted in late 1970s & early 80s; amendments in 2002

2. Most states have adopted, by case law or by statute, some version of the Model Rules (but none have adopted it exactly)

3. Have been promulgated by the profession – then they’re adopted with deference by courts or accepted by legislature

b. State-adopted codes – these are what control in jurisdictions
i. CA Rules of Professional Conduct (CRPC) – borrow modestly from ABA Model Rules but many unique provisions
b. Professionalism


i. “Profession” – a professional subordinates self-interest and private gain to the interests of clients or to the public good generally 

ii. Reasons prompting the discussion of professionalism

1. How to deal with & interpret lawyer advertising

2. How to deal with the growing legal profession

iii. How it will affect things

1. Public relations campaign

2. Effort to improve behavior of bar other than rules whose violations carry sanctions

3. Might influence both the content of rules on lawyer conduct and the way judges decide cases

iv. ABA’s Commission on Professionalism’s conclusion – “All segments of the bar should resist the temptation to make the acquisition of wealth a principal goal of law practice”

II. The Client-Lawyer Relationship

a. Defining the Client-Lawyer Relationship
i. Is there a client here?

1. Ways of forming a client-lawyer relationship
a. Traditional – meetings with agreement

b. Unexpected – can happen even if never met

2. No exchange of money required, but payment can be evidence of the relationship
3. The reasonable belief of the client is relevant, especially if the client gave the lawyer confidential info thinking the lawyer was performing a legal service
4. Rules 1.13(f), Rule 4.3 – requires that lawyers clarify misunderstanding

5. Finite scope to the relationship

a. No formalism necessary to create the relationship

b. There can be more than 2 participants

c. Client doesn’t have to be a person, but the lawyer does

d. Clients can be a class

ii. Fiduciary Duty 

1. Rule – attorneys must place the client’s interests above their own for representation & must treat clients fairly

2. 3 reasons for fiduciary obligations

a. Client will have to depend on attorney’s integrity, fairness, superior knowledge, & judgment

b. Attorney might get info about client that gives him an unfair advantage

c. Client not in position to change attorneys, & is financially or psychologically dependent upon attorney’s continued representation

iii. Duty of Competence

1. Rule 1.1 – lawyer must give client “competent” representation

a. “Competent” – legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation

b. Also required by the 6th Amendment

c. Mistake doesn’t necessarily equal incompetence, & lawyer isn’t a guarantor of result client wants unless he agrees otherwise
iv. Duty of Confidentiality

1. Rule 1.6(a) – a lawyer shall not reveal information

a. Broadly articulated

b. Includes all information relating to the representation of a client, so a disclosure if prohibited even if it wouldn’t reveal protected info but could lead to the discovery of such information (hypo ok if the listener won’t figure out the identity of the client)

c. Disclosures

i. Lawyer can be impliedly authorized to make disclosures as part of representing client

ii. Lawyers within a firm can disclose the info unless the client has instructed that it should be confined to specific lawyers

d. Exceptions

i. Rule 1.6(b)(1) – allows disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm

1. Reasonably certain means if the harm would be suffered imminently or if there’s a present & substantial threat that a person would suffer harm later if the lawyer didn’t take action to eliminate threat
ii. Rule 1.6(b)(2) – allows lawyer to reveal info necessary to enable affected people or appropriate authorities to prevent the client from committing a crime or fraud that is reasonably certain to result in injury one’s financial or property interests

iii. Rule 1.6(b)(3) – allows lawyer to disclose info relating to representation to the extent necessary it will help people affected by already-committed crime or fraud to prevent or mitigate reasonably certain losses, or recoup them

iv. Rule 1.6(b)(4) – allows disclosure that helps lawyer secure confidential legal advice about lawyer’s personal responsibility to comply with the Rules

v. Rule 1.6(b)(5) – allows lawyer to disclose info that is necessary to defend himself against the client or a third party; or to prove services in action to get fee; so, applies when lawyer’s own interests are at stake (ex. In re Friend)
1. POLICY – no guilt by association; protects lawyer from clients’ predatory conduct
2. Attorney doesn’t have to wait for charges to be brought to reveal the info

3. Revealing info must be reasonably necessary for lawyer to protect himself

4. Privilege can be used to protect communications between attorneys and PR experts

5. Inadvertent production of documents may waive priv.
vi. Rule 1.6(b)(6) – allows it when other law supersedes the rule

vii. Client can waive duty of confidentiality implicitly or explicitly
viii. Rule – No privilege for client identity or fees b/c that’s facts, not communications

1. Exc. - “legal advice” – privilege when legal advice sought for info that would implicate client in criminal activity 

2. Exc. - “last link” – no privilege when it would be the last link in an evidentiary chain

3. Exc. “confidential communication” – protects client identity & fee info if revealing info would require attorney to disclose confidential communications

ix. Public Policy – might have to give way for other reasons (eg. HIV+ hypo)
x. These exceptions apply when the lawyer reasonable believes the disclosure is necessary to accomplish one of the purposes

xi. These provisions permit disclosure but don’t require it (“may reveal”) – lawyer has discretion and might consider factors like: 
1. the nature of the lawyer’s relationship with client and with those who might be injured by the client

2. the lawyer’s own involvement in the transaction 
3. factors that might extenuate the conduct in Q

e. The rule doesn’t require that the lawyer use special security measures, unless the client requires it

f. The duty continues after the client-lawyer relationship has terminated

2. Rule comes from 

a. Attorney Client Privilege (evidence law)

b. Work Product Doctrine (evidence law)
c. Client Confidences – constitutional law (6th amendment right to effective counsel); rule of confidences covers broader material

3. POLICY

a. Promotes clear & frank attorney-client communication

i. Important b/c we want the client to tell lawyer everything since he doesn’t necessarily know what’s important & what isn’t – only lawyer can pick that out so client must be completely forthcoming

ii. Functional rule – makes it possible for lawyer to do his job

b. Client’s interest in autonomy

i. Considers that the lawyer is merely an intellectual extension of the client, expanding upon the client’s own capacities

ii. So expands upon the client’s interest in
c. It’s the “right thing to do”

d. Must balance with other interests (eg. HIV+ hypo)
4. Perez v. Kirk & Carrigan (TX Ct. App. ’91) – after P driver was involved in accident with school bus, his employer’s lawyers visited him in the hospital, told him they were his attorneys, elicited confidential info, & then told the DA who charged P.  They breached their fiduciary duty b/c implied relationship formed b/c told P they were his lawyers & P intended statement to be private
5. CA DIFFERENCE
a. CA Rule 6068
i. CA Rule 6068(e)(1) – duty of confidentiality

ii. CA Rule 6068(e)(2) – exceptions

1. Attorney may reveal confidential info relating to representation of client if he reasonably believes its necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death or substantial bodily harm to an individual

b. Contrast: in CA, must be criminal act, no exception for financial harm, no exception to protect the interests of the attorney
i. MR more like Paradigm 2, CA more like Paradigm 1

6. Attorney-client privilege in the entity context

a. Different tests for attorney-client privilege in the entity context
i. “control group” test –only extends to communications between attorney & individuals with controlling authority within the entity; & not to communications with lower level employees within the entity
ii. “subject matter” test – as long as the matter bore on a subject that related to the employees’ duties to the entity, than that conversation would be covered by the privilege & could not be divulged to an adversary
1. Federal Rule

2. POLICY – encourages full & frank communication – lawyer needs to be able to talk to all employees in the entity that might have information having an effect on the legal circumstances


b. Cases

i. Upjohn Co v. U.S. (’81) – As part of an investigation into illegal payments to govt. officials, IRS subpoenaed D’s attorneys interviews with low level employees.  9th Cir. found that the communications weren’t protected under privilege.  Reversed, b/c the “subject matter” test is better since mid & lower level employees have important & relevant info, & we want to encourage their full & frank communication, & the “control group” test is unpredictable b/c how to know who is part of that group?
ii. Samaritan Foundation v. Goodfarb (AZSC ’93) – A child’s heart stopped during surgery, so the hospital conducted an investigation, the interviews from which P requested in its suit.  The court rejected the control group test b/c it was underinclusive & overinclusive, but also rejected the “subject matter” test b/c it would only exclude the employees who had no idea of the liability causing event, & thus decided upon a “functional approach” that focuses on relationship between communicator and need for legal advice.  Rule – the privilege protects statements whose conduct that threatens to gives rise to liability of the entity are covered by the privilege (excludes W)
1. Note: AZ Leg. superseded this test with one similar to the “subject matter” test (due to “race to the bottom” where AZ didn’t want to lose corporations’ business, even at the expense of developing the best, fairest law)
7. Government Attorney-Client Privilege

a. Less attorney-client privilege with governmental clients
b. POLICY – we want a perception of an honest government & to expose wrongdoing & misuse of public assets

v. Other duties

1. Duty of Loyalty – attorney must pursue client’s objectives unfettered by conflicting responsibilities or interests

2. Duty of Diligence – attorney must pursue client’s interests without undue delay (MR 1.3)

3. Duty to inform and Advise

a. Nichols v. Keller (CASC ’93) – an attorney, even with expressly limited retention, must advise client of legal problems which are reasonably apparent even if they fall outside the scope or retention, b/c the attorney is more qualified than client to recognize client’s needs
vi. Agency

1. Rule – the law of agency applies to attorney-client relationships, so the lawyer has authority to bind the client on the subject matter of the retainer, holding the client responsible for attorney’s actions

2. Types of Authority

a. Actual Authority – principal tells agent he has authority

b. Implied Authority – speaks to reasonable beliefs of agent

c. Apparent Authority - principal holds agent out to some party as agent having the authority to act on principal’s behalf, without giving authority to agent directly

d. Inherent Authority – by the nature of the position that principal has put agent in, agent has the inherent authority to bind principal in all actions that would typically come with that kind of agency
i. Decisions about trial strategy go in here – required for the flow of trial
ii. Courts disfavor it
iii. Potent b/c clients as principals are often held to be bound by actions that their lawyers as agents take, even where they haven’t given their A authority to engage in such conduct, & even where they haven’t held it out to anyone that A has the authority to act on their behalf

iv. If comes to a dissatisfactory result, client still has legal recourse against attorney (eg. malpractice suit)

3. A lawyer’s statements may be the vicarious admissions of a client (but don’t bind the client)
4. Procedural Default – if an attorney doesn’t raise Constitutional claims at trial, D can’t assert them in federal court unless:

a. D can show actual innocence OR

b. the lawyer qualifies for ineffective assistance of counsel
5. Cases

a. Taylor v. Illinois (’88) – when lawyer didn’t list important W, it bound client b/c it was the lawyer’s decision & client lost right to compulsory process due to attorney’s malfeasance

b. Cotto v. United States (1st Cir. ’93) – when boy was hurt & sued for workers comp, lawyer didn’t inform him he had a claim against the U.S. Dept. Agriculture.  Court held him to that decision & lost the chance to bring that claim

vii. Autonomy of Lawyers and Clients

1. Clients delegate authority, & therefore some autonomy to their lawyers

2. Jones v. Barnes (’83) – indigent D sent list of claims he wanted appellate lawyer to make but lawyer didn’t make them all b/c they weren’t in evidence, then lost, & D brought h.c. saying violation of his 6th amendment right to have attorney raise all nonfrivolous issues on appeal.  Court held that D was bound by attorney’s decision, & the attorney has the right to use his professional judgment to make select & raise the best arguments.  Dissent pointed out that precedent only requires the lawyer to assist D in making choices that are his or hers to make, & (POLICY) that if the court didn’t respect that it would undermine the clients’ trust & autonomy when the 6th amendment is concerned with advancing the autonomy of the client
viii. Terminating the Relationship

1. Lawyer should inform client of relationship ending

2. Rule – clients can fire their lawyer for any reason and all reasons, but attorneys are protected by employee discrimination laws

3. Indigents can only ask the court to replace appointed attorneys

4. Courts might deny a request to change attorney in trial b/c it can delay trial

5. Rule – Upon attorney termination, the client is entitled to most of the file

a. Exc – might not get firm documents “intended for internal law office review & use”

6. Rule 1.16 – describes attorney’s right to end the relationship

a. Rule 1.16(b)(2) – permits termination if client does something attorney reasonably believes is criminal or fraudulent

b. Rule 1.16(b)(4) – permits termination if client insists on repugnant action with which attorney disagrees

c. Rule 1.16(b)(1) – can withdraw for those reasons even if it would have an adverse effect on the client

7. Attorneys who want to withdraw might need the court’s permission

8. Termination by drift – when the work ends, a relationship might not be over, & the attorney might still have a duty to protect the client’s legal interests (i.e. “Episodic Client”)

b. Protecting the Client-Lawyer Relationship from Outside Interference
III. Protecting the Lawyer-Client Relationship
i. Rule 4.2 – a lawyer SHALL NOT communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order
1. Applies even though represented person initiates the communication – lawyer has to immediately terminate if he learns the communications are prohibited
2. Doesn’t prohibit communication on matters outside representation

3. Doesn’t prohibit communication with a represented person who is seeking advice from a lawyer who isn’t otherwise representing a client in the matter

4. Lawyer can’t make a communication through the acts of another

5. Only applies when attorney is “representing a client”

6. Doesn’t apply if other attorney consents or if its authorized by law or court order
7. Who are parties?

a. Mere W’s aren’t a represented party

b. No communication between an opposing lawyer and: 

i. employees with managerial responsibilities for the subject of the matter, 

ii. employees whose acts or omissions may be imputed to the organization with respect to the matter, and

iii. employees whose statements may constitute an admission attributable to the organization

c. Controversial whether former employees count as parties

d. Members of a class are parties

8. Communication is forbidden, but videotaping isn’t

9. There’s a violation even if communication is through a third party

10. Clients can talk to each other, but courts disagree to the extent that attorneys can encourage it

11. Communications authorized by law may include:

a. those by a lawyer on behalf of a client who is exercising a constitutional or legal right to communicate with the government

b. DA investigations, directly or with informants
12. DA’s have to comply with the rule, & it may be broader than the 6th Amend.
13. A lawyer can get a court order 

a. if he’s uncertain on whether a communication would be permissible

b. in exceptional circumstances to authorize an otherwise prohibited communication
14. Actual knowledge of the lawyer required, and it can be inferred from the circumstances

15. Communication allowed if opposing party’s lawyer has consented

ii. Rule 4.3 – although not prohibited from communicating with unrepresented persons who are involved in a client’s matter, lawyers are restricted in what they may say
1. Avoid misleading about the lawyer’s interest
a. Affirmative duty – to refrain from stating or implying that he’s disinterested in the matter about which the lawyer is communicating; any effort ot mislead subjects the lawyer to discipline

b. Clarifying duty – when lawyer “reasonably should know” that an unrepresented person misunderstands his interest in the matter, he’s obliged to make reasonable efforts to clarify his role

2. Giving advice – can’t give legal advice, except to advise them to get counsel

3. Fact gathering – doesn’t prohibit fact gathering, as long as the lawyer does it without giving advice to the unrepresented person

iii. POLICY

1. Pro Rule

a. Attorneys might be able to glean info that isn’t in the best interest of that party to divulge because the opponent party is vulnerable to the investigative powers of the attorney

b. Attorney might interfere with client’s relationship with their own attorney

2. Anti Rule
a. Wastes time and money to not be able to contact party directly

b. Not all parties will be contacting the party to try to get them to slip on giving up info, they might be trying to legitimately get info cheaply and quickly
c. Opponent’s autonomy could be hurt, because what if he wants to get in touch with the lawyer?

d. Interest in getting the truth could be hurt

e. Hurts interest in facilitating compliance with rules that obligate lawyers to conduct factual investigations before filing complaints and other court papers

f. Hurts interest in law enforcement solving & preventing crimes

iv. CA DIFFERENCE

1. CRPC 2-100 - you’re forbidden from contacting a party to the suit, but you can discuss the matter with witnesses

2. Used to be the MR, but they made theirs more expansive & CA didn’t

v. Civil Matters
1. Natural Person Context

2. Entity Context

3. Niesig v. Team 1 (NYSC ’90) – P fell from scaffolding & sued general contractor & property owner, & wanted to interview W’s; court’s “middle-ground” functionality test definition of “party” under Rule 4.2, in the entity context, includes corporate employees whose acts/omissions in matter are binding on the corporation or imputed to it for liability, or employees implementing the advice of counsel (compare with confidentiality in the entity context); other employees, simple W’s, could be interviewed; court ruled the informal interviews permissible 
vi. Government as the Adversary
1. When the government is the adversary, rule 4.2 should be construed narrowly
2. CRPC 2-100(C)(1) – doesn’t prohibit communication with public officer, board, commission, or body

3. In criminal cases, the D counsel can try to speak with unrepresented W’s, including V, who may refuse the interview

4. Testing
a. Civil rights organizations send people in to compare treatment and test

b. If the tester is engaging in no conduct that an ordinary observer in that context would engage, they’re then an agent of the lawyer in a way that violates 4.2

vii. Criminal Matters

1. Rule 4.2 applies in both civil and criminal maters

2. If you, as a DA, know that the person who you want to interview or you suspect for a crime already has counsel even though they haven’t been charged or arrested, this rule suggests that it’s more expansive than the 6th amendment right to counsel protection

3. United States v. Hammad (USSC ’90) – there was a fire suspected by arson at a shop where the AUSA had suspected D defrauded Medicaid, so the AUSA sent G to D with recorder saying he was subpoenaed, D believed it & told G they had to keep the records out; court found that the DA violated the no-contact rule because b/c he knew D was represented & he contacted him through an agent, which the court considered his alter-ego; that wasn’t enough to suppress the evidence
a. Law in most jurisdictions – trying to get an informant to speak to the accused will fall under the “otherwise authorized by law section” – risk D’s vulnerability in preference of social vulnerability to criminal behavior
b. But, the fake subpoena made the violation

c. POLICY criticism – criminal D’s are highly vulnerable so why don’t we give them the same protection?

viii. Improper Acquisition of Confidential Information
1. Problems that can occur
a. Divulgence of attorney-client confidence

b. Attempt to defraud or neutralize an expert retained by the other side

2. Inadvertent Production – law firm accidentally gives other side confidential information
a. Three tests

i. “Never waived”

ii. “Strict accountability”

iii. Balancing test
1. reasonableness of precautions taken to prevent inadvertent disclosure

2. amount of time it took the producing party to recognize its error

3. scope of the production

4. extent of the inadvertent disclosure

5. overriding interest of fairness and justice

IV. Financing Legal Services (and Dividing the Money)

i. Intro
1. MR 1.5 – Fees

a. (a) No agreement for unreasonable fee; factors to consider reasonableness:

i. time and label required, novelty and difficulty of questions involved, and skill requisite to perform legal service properly

ii. likelihood, if apparent to client, that acceptance of ET will preclude other ET for the lawyer

iii. fee customarily charged in locality for similar services
iv. amount involved and results obtained

v. time limitations imposed by client or circumstances

vi. nature and length of professional relationship with the client

vii. experience, reputation, and ability of lawyer

viii. whether fee is fixed or contingent

b. (b) scope of rep and basis or rate of fee and expenses shall be communicated to client, preferably in writing, before or within a reasonable time after starting rep, except for regularly rep’ed clients with same rate; changes should also be communicated to client

c. (c) fee can be contingent. must be in writing stating method, including % for settlement, trial, or appeal; litigation and other expenses are to be deducted from recovery, and before or after calculation of contingent fee; K must clearly notify client of any expenses for which client will be liable

d. (d) no agreement for

i. no contingent fees in domestic relations matters

ii. no contingent fees in criminal defense

e. (e) division of fee between lawyers not in same firm made only if:

i. division is in proportion to services performed by each lawyer or each lawyer assumes joint responsibility for the rep

ii. client agrees, in writing, to the arrangement and the share each lawyer will get

iii. total fee is reasonable

2. So, can’t charge what the market will bear, only what’s reasonable

3. POLICY 

a. For requiring reasonable fees

i. If we can establish a normal range than those who are falling outside of it can be disciplined under 1.5

ii. Clients are vulnerable, b/c they don’t know how to value legal services so they need something more than the unconscionability doctrine

iii. We don’t have a well operating market, & attorneys are benefiting from exorbitant fees & the reasonable fee is trying to cap that

b. Against requiring reasonable fees

i. but legal services aren’t unique in their unfamiliarity to clients such that they can’t evaluate them, but in other professions, no similar rule

ii. The clients, who might value the services so highly that they’ll be willing to pay such exorbitant fees, (Fordham case) have the autonomy to make that decision on their own
4. We can have a difference between a payor of fees and a client – a third party can pay

5. Fees aren’t sufficient to form an attorney-client relationship, nor necessary, but they can provide evidence that one exists

6. Structure of fees might be related to problems in legal profession, or the public’s perception of attorneys

7. What are we selling?

a. Knowledge

b. Facility with use of language

c. Intelligence

ii. The Role of the Marketplace

1. Brobeck, Phleger & Harrison v. Telex Corp. (’79) – K was not unconscionable b/c a party didn’t take advantage of another; the party was an big company that wanted to find the best lawyer available, and even though the minimum fee was high, the company got a substantial value from the firm’s services
2. Payment schemes

a. Quantum meruit

b. In proportion to the amount of work you do

c. Spreading it out equitably among partners and associates

d. (Mid-level) associates support partners

3. Billable Hours

a. POLICY

i. Argument for – claim that our profession isn’t a well functioning market based on vast regulatory apparatus to limit attorneys we accept into profession

ii. Argument against – it rewards low productivity by producing an interest in drawing out the time working on a problem, so associates don’t have an incentive to get the work done quickly

b. ABA thinks it contributes to the profession’s woes because of the perverse incentive it presents to us – puts in conflict with ourselves, firm partners, and clients

i. Creates an incentive to slow down

ii. Creates incentive to clients where you hope they get sued often with long, difficult cases – tension with what’s in client’s best interest and in our own pecuniary interest

4. Per job fee

a. Argument for – fights clients perception that we have perverse incentives

b. Argument against – hard to tell how long any particular representation is going to take when the client first comes in

c. Suggestion on how to handle – look at what you do and charge everyone the average

i. Criticism – but then you get to a distributional unfairness

5. Contingency fee – see below

6. “Value billing” – a fee shouldn’t be fixed or formulaically determined in advance; instead, the lawyer and client should sit down and evaluate what the lawyer has achieved for the client

iii. Unethical Fees

1. Rule – Referral fees are forbidden

a. But, you can have quid pro quo – reciprocal referral programs where attorneys refer clients to each other

b. POLICY 

i. For forbidding

1. You’re taking money from the client, but the integrity of your loyalty and fiduciary commitment would be compromised because it’s coming out of the fees they’re paying to a new lawyer & you’re taking on the client for the tiny purpose of referring them to an attorney

2. An attorney might be tempted to refer a client to an attorney who is less qualified even though they’re not in the client’s best interest

ii. Against forbidding – it’s informal & you don’t get the same expectations if money isn’t changing hands

2. Rule – unreasonable contracts aren’t allowed, and unreasonable is an easier standard to meet than unconscionable, which is the standard in other cases

3. Actions courts may take
a. Discipline

b. Order a reduction of the fee or deny a fee altogether

4. Courts are especially strict in reviewing fee agreements for fairness when they’re reached or modified after the attorney-client relationship is formed
5. Putting it in writing

a. Normal fees are just suggested to be in writing

b. Contingency fees are required to be in writing

6. Retainer – agreement between an attorney and client in which the client agrees to pay a fixed sum to the attorney in exchange for the attorney’s promise to be available to perform, at an agreed price, any legal services (which may be of any kind or of a specified kind) that arise during a specified period

7. What is promised by retainers

a. Availability at a moment’s notice

b. Use of the lawyer’s name and reputation 
c. Conflicts out all firm lawyers from any representation adverse to the company while the matter is pending

8. Matter of Laurence S. Fordham (’97) – lawyer inexperienced in criminal matters was hired by a D charged with DUI & spent 200 hours on the case, but found a novel defense & got D acquitted; court censured the attorney and determined that while the contract wasn’t unconscionable, it was unreasonable
9. Matter of Cooperman (NYSC ’94) - $15K minimum fee for divorce cases, where clients were signing it but then determining they didn’t need the services; court found the minimum fee arrangement to be unconscionable

iv. Contingent Fees and Statutory Limits

1. Contingency fee – take on client & say they pay nothing unless they win, then attorney gets a set percentage of the recovery (1/3, 1/4, etc.)

2. POLICY

a. Pro

i. Provides the indigent an opportunity to be represented

ii. “Spreads the wealth around”

iii. Gives the lawyer incentive (from the client’s perspective)

b. Anti

i. The result of helping indigents is only reached at the expense of more successful clients who are also indigent

ii. Distributional problem – the clients who win are asked to bear the burden on behalf of clients who lose or don’t have as good a case; winning cases don’t happen that often
iii. It looks like lawyers take advantage of vulnerable clients by taking money from their winnings

iv. It gives lawyers an incentive to settle too early or, warps their judgment and leads to frivolous litigation
1. Counter – lots of lawyers will still be risk-averse

2. Counter – lawyers might not want to b/c they can get a bigger payout with the award from the case

3. CABPC 6146 – Statute about contingency fees

a. The client can’t opt out of these requirements
b. Similar to MR 1.5 where it prohibits attorneys from having unreasonable fees even though they’ll still stand up to an unconscionability analysis

c. No contingency fees for actions against health care providers based on negligence in excess of certain limits
4. Rule – Forbidden in matrimonial (but not in CA) and criminal cases

5. 5 factors to determine whether a fee is more favorable to the lawyer than an hourly fee 

a. Likelihood of the occurrence of contingency (most important factor)
b. When it’s likely to occur

c. Probable size of the recovery

d. Amount of work required

e. Size of lawyer’s percentage

v. Minimum Fee Schedules

1. Goldfarb v. VA State Bar (’75) – suit alleging that the minimum-fee schedule as applied to legal service fees relating to residential real estate transactions, constitutes price fixing; court held that the fee schedule constituted price-fixing, and thus, certain anticompetitive conduct by lawyers is within reach of the Sherman Act
2. Not only the bar, but also the government has used antitrust laws against lawyers
3. Attempts to use the antitrust laws to challenge other bar regulatory efforts have been unsuccessful

vi. Mandatory Pro Bono Plans

1. MR 6.1 – Voluntary Pro Bono

a. Every lawyer has a profession responsibility to do pro bono.  They should try to do at least 50 hours each year.  In doing so, they should:

i. provide a substantial majority of the 50 hours to

1. persons of limited means or

2. charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means

ii. provide additional services through:
1. legal services to groups or orgs seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational orgs in matters in furtherance of their org purposes, where the payment of standard legal fees would significantly deplete the org’s economic resources or would be otherwise inappropriate;

2. delivery of legal services at a substantially reduced fee to persons of limited means; or

3. participation in activities for improving the law, the legal system or the legal profession

b. Plus, a lawyer should voluntarily contribute financial support to orgs that provide legal services to persons of limited means

2. This is an aspirational standard

3. CABPC – gives a dystopic standard – It’s the duty of an attorney Never to reject for any consideration personal to himself or herself, the cause of the defenseless or the oppressed”

4. POLICY – should it be mandatory?
a. Arg for

i. There’s a great need out there, and we’re the only ones who can fill it

ii. It will serve our interest as a profession & it will serve society’s interest that depends on a well functioning profession

iii. It will help individual attorneys to get into different areas of practice & give them a rejuvenative impact on the soul & technical skills 

iv. Collateral benefit to the greater efficacy of other areas of law that will now be more deeply served

v. We owe it b/c we have a monopoly on the profession – if we were letting more people in, we’d have greater competition, it would drive down prices, & people would have more access to legal services
b. Arg against

i. There is a market for low cost legal work – lawyers make a living doing it, & we want to encourage more lawyers to get into that practice; mandatory pro bono might drive them out of business

ii. You’re forcing lawyers to do work in incompetent in one area of work rather than leaving it to experts

1. counter – otherwise this work is done by laypeople so unfamiliar lawyers are better

iii. Honorific quality to voluntary pro bono that is lost when you make it mandatory 

iv. If it was mandatory it would no longer have the association with charitable

v. Tremendous administrative costs of monitoring each lawyer to make sure he’s providing free legal services
5. One place where mandatory pro bono is taking hold is in law schools

vii. Who Gets the Money?

1. Attorney referrals

a. MAJ rule – you may not be paid a fee for referring a potential client to another lawyer

i. To get paid without doing the work, just agree to supervise

ii. Then, you’re exposing yourself to malpractice liability

b. MR rule – would forbid payment in connection with a referral unless there’s a type of quantum meruit where the attorneys are splitting the work

c. CA – CRPC 2-200 – allowed if they’re in writing & explains to client & if the referral fee doesn’t add anything to the total cost to the representation (minority)

2. Controversial situation
V. Conflicts of Interest
i. Intro

1. MR 1.7 – (a) A lawyer shall not represent a client if the representation involves a concurrent conflict of interest, which exists if:

a. the rep of one client would be directly adverse to another client

b. significant risk that the rep of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a 3rd person or by a personal interest of the lawyer

2. Exceptions to 1.7 

a. lawyer reasonably believes he could do it unconflicted

b. the rep is not prohibited by law

c. it’s not regarding a claim from one against the other in the same case; AND

d. each affected client gives informed consent in writing

3. Duty of unconflicted representation – one of the fiduciary duties that the lawyer has to the client is the duty of loyalty – it’s one of the most fundamental ethical elements of the law 

4. MR 1.8 – Specific situations giving rise to conflicts

5. Came from agency rules

6. Consequences of conflicts

a. discipline

b. disqualification from representation

c. delay of client’s cause

d. negative publicity

e. fee forfeiture

f. civil liability

g. criminal conviction

7. No mens rea required by lawyer – absolute liability

a. Exception – if conflict is from a firm colleague 
ii. Concurrent Conflicts of Interest
1. An attorney and client can contract out of conflict rules

2. Client-Lawyer Conflicts

a. Business Interests

i. Matter of Neville – attorney struck a deal with his client over land; even though tried to say the exc. applied b/c the transaction was fair to client & client was informed, the fact lies that an attorney shouldn’t do business with a client; maybe could have got around it if full disclosure to client as if you were his attorney, make sure he understands everything & look out for him
ii. POLICY – we need this rule so the clients will have confidences in their attorneys; if we didn’t have this rule, we’d be threatening the repose if we’re asking the client to jump back on guard once we’re doing business with them; clients rely on the attorneys to protect them
iii. MR 1.8(a) – no business transactions with client, unless

1. transaction is fair & reasonable & full disclosure with writing understood by client

2. client told in writing he should get an attorney & given reasonable opportunity to get one

3. client gives informed consent in writing
iv. Note – this doesn’t apply to negotiating your fee before you enter into an attorney-client relationship

b. Media Rights (Sale of Literary Rights)
i. MR 1.8(d) – forbids attorneys from acquiring publicity rights to a story based on client before its conclusion (but can after rep ends)
ii. No exception

iii. POLICY

1. For 
a. client’s interest might be sacrificed for a more dramatic trial

b. don’t want a guilty D to benefit from crime

2. Against - paternalistic, indigent clients miss out on the opportunity to hire a great lawyer 

iv. Maxwell v. Superior Court – said in CA you can sell rights

v. Difference in CA – client can sell the rights to his story

c. Sex with Client

i. MR 1.8(j) – no sex with client unless a sexual relationship existed before the representation – NO Exceptions
ii. Difference in CA – in CA, you can have sex with your client, as long as the relationship isn’t interfering with the rep

iii. POLICY for MR

1. Pro

a. attorney can use his position of power to take advantage of client
b. heated emotions coming about from sex might interfere with attorney’s judgment & duties

c. enforcement/administrative problem with allowing some sexual relationships & not predatory ones

d. efficiency – there’s little to be gained & much to be lost with the CA rule

2. Anti 
a. interferes with autonomy, 2 consenting adults should be able to have a relationship
b. non-disruptive relationships aren’t problematic

c. a relationship might cause the lawyer to advocate more zealously for the client

d. making lawyers threaten to abandon their client might affect and disrupt the attorney-client relationship

e. rules should be malleable

iv. Rule (entity context) – You’re forbidden from having a sexual relationship with the controlling authority of a client

v. Personal conflicts aren’t imputed across a firm
d. Financial Assistance and Proprietary Interests

i. MR 1.8(e) – lawyer can’t provide financial assistance to client in connection with the litigation, but
1. lawyer can advance court costs & make repayment contingent on outcome of case

2. lawyer of indigent client can pay client’s court costs and expenses

ii. POLICY – we don’t allow it b/c the attorney acquires a “forbidden” interest in the litigation; avoids unfair competition among attorneys on the basis of their expenditures to clients

iii. Rand (7th ’91) – doesn’t apply to class actions

e. Fee-Payor Interests – someone can pay another’s fees, but conflicts can arise under certain circumstances (like when EE’s pay for ER’s)
i. MR 1.8(f) – a lawyer can’t accept compensation from rep’ing a client from someone else unless:

1. client gives informed consent
2. there’s no interference with the lawyer’s independence of professional judgment

3. info related to rep of client is protected by MR 1.6

f. Related Lawyers and Significant Others

i. Gellman v. Hilal (NY Sup. Ct. ’94) motion to disqualified denied when there was a medical malpractice suit where P was rep’ed by an attorney whose wife rep’ed the D’s in another case because the wife’s divulgence could hurt her, and the substantial risk of inadvertent disclosure wasn’t fatal

ii. CA 3-320 – a lawyer must reveal if another party’s lawyer is a close relative of the lawyer, lives with her, or has a close personal relationship with her

g. A Lawyer’s Legal Exposure

i. Conflict when rep’ing a client could lead to info implicating the lawyer in a crime or exposing him to civil liability

ii. When W’s say D’s attorney did criminal conduct, 2 conflicts:

1. if guilty, attorney might worry a diligent defense could uncover evidence of his guilt

2. if innocent, defense still impaired b/c D can’t get a vital cross-examination of a W

iii. No waiver allowed

h. Gender, Religion, Race – dilemmas where you have a jury who’s prejudiced against an attorney on your team, what is the right thing to do – take the member off the team b/c of the jury’s prejudices, in the interest of your client, or allow the person to stay on because that’s discriminatory
i. Other situations

i. MR 1.8(b) – no use of info relating to rep of a client to his disadvantage unless client gives informed consent

ii. MR 1.8(c) – no solicitation of substantial gifts from client in will or anything to lawyer or one related to lawyer

iii. MR 1.8(g) – no participation in making an aggregate settlement or plea deal of 2 more clients, unless there’s informed consent & signature of client with full disclosure

iv. MR 1.8(h) – no:

1. agreements prospectively limiting lawyer’s liability to a client for malpractice unless client is independently rep’ed in making that agreement

2. settlements on claims for such liability with an unrep’ed client or former client unless they’re advised in writing they should get an attorney & given a reas. opportunity to

v. MR 1.8(i) – no proprietary interest in cause of action or subject matter of litigation except lawyer can:

1. get lien authorized by law to secure his fee or expenses

2. K with a civil case client for a reasonable contingent fee 

vi. MR 1.8(k) – imputed to all lawyers in firm

3. Client-Client Conflicts

a. Criminal Cases (Defense Lawyers) – implicates 6th Am (IAC)
i. Conflicts arise when a single lawyer represents two or more suspects or defendants

ii. If you can demonstrate that your attorney had some conflict as the result of joint representation, that actually impacted the representation adversely 

iii. Cuyler v. Sullivan (’80) – when D argued his 6th Am. right was violated b/c his attorney put on no defense while the other 2 D’s were acquitted; but the possibility of conflict is insufficient to show a constitutional violation, D has to show an actual conflict that adversely affected the attorney’s performance
iv. POLICY – should court have an affirmative obligation to examine every co-D situation, even with no objection?

1. pro – it’s more expensive for court to ignore these issues b/c it will come out on appeal

2. anti 
a. it’s more expensive for the court to examine conflicts in every situation where D’s share an attorney

b. we might be unduly interfering with attorney-client relationship & disrupting client’s trust in the lawyer

c. there’s sometimes a benefit to having one lawyer

v. RULE – you have to inquire into possible conflicts in every situation with co-D’s (federal court)

vi. Other cases re: showing conflicts post-conviction 

1. Strickland v. Washington -  your attorney engaged in some unreasonable conduct which probably affected (more likely than not) the outcome of the case prejudicially, you have to show there is a reasonable probability that but for that conduct, the result of the proceeding would have been different

2. Burger v. Kemp – right to unconflicted representation is so important to the Constitution that when there is evidence of conflicted representation, you get the lighter Cuyler standard
3. Holloway v. Arkansas – automatic reversal when “defense counsel is forced to rep co-D’s over his timely objection, unless the TC has determined there’s no conflict”

vii. Wheat v. United States (’88) – D is pot conspiracy saw an attorney was doing a good job for other D’s, but AUSA moved to disqualify that attorney for him due to conflict of interest when DA couldn’t cross-examine one D testifying in another D’s trial; D argued his autonomy should allow him to chose this lawyer; court held that when DC uses its discretion & finds a conflict whether by finding an actual or possible conflict, D doesn’t have the right to waive his right to unconflicted rep b/c D is vulnerable & he might not be able to understand the full implications of the waiver, & D’s conflicted rep could undermine the dignity of the court
viii. Other cases

1. Flanagan v. U.S. (’84) – pretrial orders disqualifying criminal D attorneys aren’t subject to immediate appeal

2. Rodriguez v. Chandler (7th 2004) – no automatic reversal with erroneous disqualification of attorney –show “adverse effect” that D’s rep suffered setback

3. In re Grand Jury Subpoena (7th ’89) – disqualification of DA will never be subject to review
ix. Bottom line – there’s a lower bar for D’s to demonstrate a violation of 6th amendment right to counsel for conflict situations than in other situations

b. Civil Cases

i. Fiandaca v. Cunningham (1st ’87) – social justice group sued NH for housing conditions for female prisoners, & in settlement they offered to put them somewhere else but P denied it b/c that’s a place of another group client; D raised conflicts issue but TC refused; court found the TC should have disqualified it b/c the rep was materially limited by its responsibilities to the other client; also D had standing to object b/c it had a stake in the outcome of trying to get a settlement
1. POLICY question – should there be an exception for indigent clients?

ii. MAJ Rule – most states don’t allow adversary to raise conflicts issue b/c no standing

1. CA Rule - an adversary or third party can only raise it where the conflict adversely affects their interest in some way

iii. MR 1.10 – Conflicts are imputed to all affiliated lawyers (eg. firm)

iv. Can only sometimes be waived

v. IBM v. Levin (3d ’78) – P used a firm & wanted to bring an antitrust case against D, but at the same time that firm is rep’ing D in an antitrust case fromthe govt.; court found it was “likely that some ‘adverse effect’ on an attorney’s exercise of his independent judgment on behalf of a client may result from the attorney’s adversary posture toward that client in another legal matter”
vi. Rule – Concurrent adverse representation, even on unrelated matters is forbidden

1. Exception – unless all parties with a stake waived it

2. Note the difference with criminal matters, where waiver isn’t enough

vii. POLICY re: exception
1. Pro - if the matters are unrelated, there won’t be any confidences that CBM will learn in one suit & use against IBM in another

2. Anti – we want to encourage full disclosure, & allowing this waiver will undermine that, since a client doesn’t know what matters are relevant to one litigation & not another, they may hold back on some information that would be useful to one suit 
viii. Class conflicts

1. Amchem Products v. Windsor (’97) – requirement that named class members will adequately and fairly protect the interests of the class, was unsatisfied when purported settlement class as well as named P’s consisted both of persons who had already manifested injuries from asbestos exposure & those who were exposed but not yet ill

2. An order granting or denying a motion to disqualify civil counsel isn’t subject to an immediate appeal as of right in fed. court

ix. Remedies for conflicts – disciplinary, malpractice, etc.

x. Simpson v. James (5th ’90) – lawyer rep’ed both sides in a deal on a sale of catfish company; P sued lawyer for malpractice saying the conflict caused him to negotiate a negligent contract for her b/c there wasn’t enough $ for her up front; if a lawyer represents seller, & some other attorney rep’s buyers interest, as long as it was an arm’s length negotiation, a reviewing court will find no negligence; but here he was negotiating for both sides, & anything he negotiated for one side would compromise his obligations for the other side

iii. Successive Conflicts of Interest
1. Private Practice

a. Based on continuing duties of confidentiality & loyalty
b. Analytica v. NPD (7th ’83) – employer wanted to give employee a stake in the company’s profits, employee hires firm that used to rep company, leaves company, & asks them to rep him in a suit against the company; court found that the firm couldn’t rep him in a suit against company b/c the matters were substantially related
c. RULE – if the matters were substantially related, you may not stand adverse to a former client

d. How to distinguish related from unrelated matters:

i. if construe “substantially related” broadly, giving previous clients lots of protection; limiting autonomy interests of subsequent client

ii. if construe it narrowly, giving them little protection; maximizing autonomy interests of subsequent client

e. POLICY – for allowing firm to stand adverse to a former client in an unrelated matter, different from the concurrent rule

i. You’ll have a problem down the road if it there’s no limitation somewhere b/c everyone’s related – firms would actually run out of clients & clients would run out of lawyers
ii. Prevents undermining trust in professional relationships

iii. The threat from adverse representation in a concurrent context is more warranted for worrying about chilling speech (we’d be more likely to be chilled if concurrent adverse rep is a threat rather than if subsequent adverse rep is a threat) 

f. Court doesn’t inquire into the facts to find out if there’s any relevant info, it just looks at the nature of the rep to find out if it’s the kind of info that would be useful in the second rep

g. A firm would be conflicted out if confidential info was turned over when it was standing adverse to an institution that was a member of an entity that it was representing

h. Can always be waived 

i. Hot Potato Problem – if a firm is working on a deal for a company but has a chance to pursue a lucrative suit against them, they can’t withdraw from the representation of that first client & then pursue it

i. MR 1.16 prohibits it – you can’t withdraw from rep to maximize the attorney’s profit 

j. POLICY – we want attorneys to be a collaborative enterprise

k. Consequences of disqualification – courts make the disqualified counsel turn over client files to successor counsel even if it gives the new firm the benefit of the suspect work, unless there’s an identifiable tainted item

l. Malpractice can be caused by successive conflicts, b/c there’s a breach of fiduciary duty, breach of duty of loyalty, and breach of confidentiality; but, client must prove damages

m. No mechanical application to cases involving class action litigants

n. Rule – You can engage in successive representation that will compete with your client on a business premise (business competition)

2. Imputed Disqualification and Migratory Lawyers

a. POLICY for imputation – balance of two sides

i. if you impute, impinges on career mobility

ii. if you don’t impute, creates risks for clients

b. MR 1.10 
i. (a) when lawyers are associated in a firm, none of them can knowingly rep a client when any one of them practicing alone would be prohibited from doing so, unless the prohibition is based on personal interest of the prohibited lawyer & doesn’t present a significant risk of materially limiting the rep of the client by the remaining lawyers in the firm

ii. (b) when lawyer leaves firm, the conflict goes away, unless:

1. matter is the same or substantially related to that in which the formerly associated lawyer rep’ed the client; and

2. any lawyer remaining in the firm has info protected by MR 1.6 & 1.9(c) that is material to the matter

iii. (c) disqualification pursuant to this can be waived 

c. Cromley v. Board of Ed. (7th ’94) – teacher sued school board for wrongful termination, but in the middle of the case, her lawyer joined a new firm & withdrew from the rep b/c the firm had rep’ed the school board; court found that here, D’s rebutted the presumption with a screening process that was timely employed & fully implemented
d. MAJ rule – when an attorney is migrating from a firm, he takes his conflicts with him to the new firm
e. TEST – 3 step inquiry

i. Is the matter substantially related?

1. If not substantially related, there’s no problem in a law firm standing adverse to a former client of an attorney who had just migrated to them, b/c the attorney himself could stand adverse to the former client

2. If yes, go to next Q

ii. Did attorney who migrated learn, in the first representation, of the confidences that would be relevant to the subsequent rep

1. if yes, rebuttable presumption arises that the attorney did learn the confidence

2. Rebut it by submitting an affidavit saying he wasn’t involved (MAJ), OR go to next Q to try to show he wasn’t involved (MIN)
iii. (only asked in some circuits, like 7th) Were the confidences shared in the subsequent law firm? (if you can’t rebut the presumption otherwise, try to show you were screened out)
1. were there some institutional mechanisms in place, to protect the info?

2. MR and MAJ – won’t allow the screening mechanisms 

3. MIN – allows screening

f. Institutional screening mechanisms that can be used to rebut a presumption of a conflict

i. Conceptual – send notice out saying that the attorneys shouldn’t talk to the migrating attorney about the case

ii. Physical – lock up the files & physically separate the attorneys

iii. Prevent migrating attorney from getting fees from subsequent rep, preventing a pecuniary temptation to share the info

g. POLICY for screening

i. Pro screening – facilitates career mobility, b/c if screening weren’t allowed, attorney’s rights to choose their own career path may be limited
ii. Anti screening – if we think it’s important that clients have faith in the justice system, whether or not the lawyers believe the screen is effective or not, maybe it shouldn’t be allowed
h. Migrating attorneys with their clients

i. Rule – When migrating attorneys leave the firm & take a client with them, the prior firm is “cured” from conflicts with the client of the migrating attorney & can stand adverse to the former client (as long as we can demonstrate that no other attorneys from the firm knew of the confidences)
ii. Strategy – To get around this, firm can drop an attorney like a hot potato – they can fire the attorney who has the client, so the client voluntarily goes with the attorney, & the firm can stand adverse to that former client (good b/c client’s interests ok)

i. Some jurisdictions apply the doctrine to other positions like paralegals, summer associate, secretaries, and even expert W’s, but courts are more likely to allow screening here
j. “Chinese wall” – ethical screen required to avoid imputing conflicts

3. Government Service

a. MR 1.11 – special conflicts rules apply to lawyers who move from government practice to private practice
i. Applies whether or not lawyer has changed sides

ii. Exceptions
1. Law otherwise permits

2. Not a “matter” – includes a wide variety of instances and actions that engage the agency with a particular party or parties

3. Consent – agency may waive conflict by giving informed consent
b. Prohibited from using info gained as a govt lawyer in suits when it reps a private party against a private party they have info about

i. In this case, private party and not agency must waive conflict

c. Armstrong v. McAlpin (2d ’80) – law firm could continue with representation as long as the attorney was screened, b/c screening recognized in situations with government service
d. POLICY 

i. Pro – Not allowing screening would make it harder to get people to work in the government b/c if they knew they’d have problems later on when moving into private practice with its better salaries, they wouldn’t go into government service

ii. Anti 
1. Encouraging attorneys to migrate to private practice might not be a good idea b/c then the private sector might have too much influence over the government

2. Client shouldn’t bear the burden for the benefit that society gets

e. Flip – When a person moves from private sector into govt. work, he’s forbidden from engaging in any work within the govt. that is substantially related to a matter that he worked on in the private sector, whether or not he was adverse to the prior party – must be screened
f. More relaxed imputed disqualification rules apply
VI. Ethics in Advocacy

i. Intro

1. MR 3.1 – Meritorious Claims and Contentions – Lawyer shall not bring or defend a suit or assert or controvert an issue in, unless there’s a basis in law & fact that isn’t frivolous, and it has a good faith argument for extension, modification, or reversal of existing law

2. MR 3.2 – Expediting Litigation – Lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client
3. Adversarial System

a. Central proposition – we embrace it b/c we believe that it can help us ascertain truth

b. Perhaps b/c confrontation between the two sides creates a “fire that burns away falsity” & reveals only truth, b/c only truth can withstand confrontation & lies are weaker (judge rifkin)

i. On the other hand, the less certain quality of truth becomes the immediacy

c. History tells us that the adversarial process is good at revealing falsity & revealing truth
d. We embrace the adversarial system because it can produce the truth quickly, more quickly than other methods

e. Other qualities of the adversarial system that suggest something more about the kind of truth that we’re seeking, & why we use our particular adversarial method to ascertain it – limitations on the truth-seeking function of the adversarial system

i. Not just seeking quick truth, but persuasive truth

f. Lawyer stops all the time short of evaluating evidence, lines of inquiry, that might get her closer to the actual truth & a complete picture of what happened – privileges 

g. We want a truth that can be achieved in a way allowing combating parties to be angry at each other

h. Limited truth-seeking function of the adversarial system – sometimes we settle for a truth that is less certain because of other societal values

4. Adversarial v. Cooperative 

ii. Are Lawyers Morally Accountable for their Clients? 

1. MR 1.2(b) – A lawyer’s rep of a client doesn’t constitute an endorsement of the client’s political, economic, social, or moral view or activities

2. Discussion about whether lawyers should be responsible for the kinds of clients they represent
3. POLICY – If you hold lawyers responsible for the kind of clients they represent, no one will rep unpopular clients (eg. political dissidents, minorities) 
iii. Truth and Confidences

1. Balancing act between a lawyer’s duty of confidentiality and loyalty and their duty to prevent or correct a fraud on the court

2. Nix v. Whiteside (‘86) – says the trial is about fundamentally revealing the truth; D appeals under the 6th amendment arguing that he was deprived of fair trial when attorney advised him not to say he saw a gun; counsel’s actions didn’t constitute a failure of reasonable professional standards when he warned D that he’d have to warn the court that D was going to lie that he thought he saw a gun when he didn’t and just found out that if he did he’d be more likely to win

3. Narrative approach used in CA – allows D to tell the jury, in his own words, his version of what occurred, a right which has been described as fundamental, and allows the attorney to play a passive role

4. A defense lawyer doesn’t act improperly merely by calling a W who the lawyer merely believes is going to lie

iv. Fostering Falsity or Advancing Truth?

1. What constitutes a lie in real life doesn’t necessarily constitute a lie in the legal system – the truth can mean different things

2. Hypos with 2 boys and the butcher who they stole from, a couple where the guy lied about where he was last night

3. The Law of Perjury – 2 pieces of law stand for different perspectives on what constitutes perjury – Adversarial v. Cooperative use of language
a. Literal truth vs. lies & falsities 
b. Bronston v. United States (’72) – when B was being questioned in a bankruptcy proceeding, the court found no perjury, b/c true & complete answers can be allowed even if the intent is to evade & mislead, so we need effective cross-examination

i. POLICY - allowing this will defer to the client’s autonomy

c. United States v. DeZarn (6th ’98) – distinguished Bronston, & said that here D gave responsive & “categorical answers” to questions about whether he attended a party in a certain year to mislead; context of the questions make the object clear & it was clear that D knew which party the questioner was referring to
i. POLICY – method that will probably help to establish the truth

d. This may signify a historical move toward a more cooperative litigation system than we had in the past

4. In discovery setting, this kind of language would be considered a lie, b/c courts want more cooperation there

5. Different standards based on what setting you’re in

6. Appeals to bias are 
a. not allowed in many jurisdictions – we want a jury to make a decision based on reason and the presented evidence, not bias – it’s reversible error

b. not within the adversarial bounds of our system

7. Knowledge Structures, stereotyping, and unethical appeals to bias

a. empirical, limited nature of brain

b. knowledge structures help people make sense of the world

c. helps people form ideas about groups of people

d. problem that comes up – in court, we want the jury to evaluate this person without using their knowledge structures about this type of person, which keeps them from using a deeper set of perceptive evaluations that might speak to what actually happened

8. POLICY – Why we disallow appeals to bias

a. May be exploiting stereotypes that aren’t reliable, and are false

b. Collateral interest in undermining the authority of stereotypes in our society

9. Case examples
a. Pappas v. Middle Earth Condominium Asso (2d ’90) in closing, lawyer appealed to xenophobic attitudes of VT jury, when the P was a NJ suing a VT ski resort; reversible error b/c we want the jury to make decisions on the merits of the case and presented evidence, not stereotypes
b. Greenberg Traurig of NY v. Moody (Tex. App. 2004) – lawyer referred to firm as being wealthy

c. Fineman v. Armstrong (3d ’91) – reversal when lawyer, during closing, referred to his own truthfulness & trustworthiness, & opined that the other party lied during trial

d. OJ Simpson case – Cochran changed the wall art to depict African American civil rights struggle instead of nude white women

10. No arguing for false inferences allowed (except by a criminal defense attorney) – can be done in 2 ways

a. Attorney asks jury to draw on inference from the evidence when it doesn’t rationally support the inference

b. Dealing with harmful evidence

i. Try to discredit evidence through impeachment

ii. With ambiguous evidence, ask jury to draw inference favorable to client

v. Frivolous Positions and Abusive Tactics

1. Sanctions against lawyers who violate Rule 11

2. Lawyers are worried about getting these sanctions b/c

a. Opinion can be public

b. Client relations can suffer
c. Can be expensive

vi. Dilatory Tactics

1. “Indirect” delay strategies – conduct whose primary purpose is to avoid contest on “the merits” of a dispute through concentration on collateral issues

2. Delay for improper purposes violates Rule 11 and is arguably unethical 

vii. Hardball and Incivility

1. Mullaney v. Aude (Ct. Spec. App. ’99) – in a case where P sued D for exposing her to an STD, D’s male lawyer made gender biased statements at  deposition to P’s female lawyer; court, after recognizing that part of adversarialness is trying to throw your opponent off guard, it’s impermissible to do so on grounds of race, gender, sexual orientation, etc.
viii. Misstating Facts, Precedent, or the Record

1. U.S. v. Thoreen (9th ’81) – when lawyer placed a person who looked like D at counsel table in order to produce a misidentification, court found him in contempt

ix. The Obligation to Reveal Adverse Legal Authority

1. Matter of Thonert (Ind. 2000) – D’s attorney, in a criminal case, left out a case that was directly adverse, publicly reprimanded attorney
2. MR 3.3 – Candor Toward the Tribunal

a. Lawyer shall not knowingly

i. make false statement of fact or law or fail to correct one previously made by the lawyer

ii. fail to disclose legal authority in the jxn known to the lawyer to be directly adverse and not disclosed by opposing counsel

iii. offer evidence he knows to be false, & should take reasonable remedial measures if a W offers evidence known to be false; lawyer may refuse to offer evidence, other than crim. D’s testimony, he reasonably believes to be false

b. Lawyer who knows a person intends to engage, is engaging or will engage in criminal or fraudulent conduct shall take reasonable remedial measures

c. Duties continue to the conclusion of the proceeding
VII. Real Evidence

i. “Real Evidence” – document or object that may have relevance to a pending or impending case (eg. artifacts, papers, guns, bodies, pens)
ii. MR 3.4 – Fairness to Opposing Party and Counsel – a lawyer shall not:

1. (a) unlawfully obstruct another party’s access to evidence or materially alter, destroy, or conceal a document or other material having potential evidentiary value; also shall not counsel or help anyone else to do it

2. (b) falsify evidence or counsel or assist in, or offer an inducement to a W prohibited by law

3. (c) knowingly disobey an obligation under rules of a tribunal

4. (d) in pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party

5. (e) in trial, allude to any matter he doesn’t reasonably believe to be relevant or that won’t be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a W, or state a personal opinion as to the justness of a cause, credibility of a W, culpability of a civil litigant or the guilt or innocence of the accused

6. (f) request a person other than a client to refrain from voluntarily giving relevant info to another party unless:

a. (1) the person is a relative or an employee or other agent of a client; and

b. (2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such info

iii. 4 kinds of factual patterns with respect to real evidence
1. Attorney finds evidence before case starts or discovery request 

2. Criminal D gives physical evidence to attorney

3. Criminal D tells attorney where evidence can be found

4. Third party gets evidence to attorney

iv. 3 doctrinal categories of real evidence issues

1. Ethical obligations

2. Obligations in criminal cases

3. Attorney-client privilege

v. Obstruction of justice statutes – often they don’t need a pending proceeding, and they’re very redundant where the same act can be obstruction under multiple statutes that provide for varying periods of incarceration; language have a broad scope

vi. Cases

1. In re Ryder (E.D. Va. ’67) – D charged with robbing bank, and gave evidence to attorney who had plan to put it in his own lockbox, where FBI found it; court found his actions were illegal and deceptive, and no ethics allows an attorney to hide evidence for client’s benefit; attorney’s actions went way beyond a confidential communication; attorney was suspended

2. People v. Belge (N.Y. Sup. ’75) – lawyer defended a criminal D charged with murdering a woman, & the D confided in him that there were 3 other murders, & told him where he hid the bodies; lawyer went and saw them, but didn’t tell anyone, even though the families were looking for them; he was charged under a statute that says anyone who comes into contact with a body has to report it, but exonerated b/c there’s an exception in the NY statute in its general application has to have an exception for lawyers operating under the attorney-client privilege
3. People v. Meredith (CASC ’81) – conspiracy charge, & place where a wallet was found was crucial; D’s investigator saw the burned wallet in the trash can and removed it, then gave it to the cops; attorney’s actions deprived the DA from finding the evidence in its original condition investigation & was akin to destroying evidence; so, no privilege in cases where the attorney has removed or altered evidence; turns out that if the D’s attorney finds the evidence & leaves it, privileged, but if he removes it, no privilege
VIII. Negotiation and Transactional Matters

i. Intro

1. Not every negotiator is a lawyer, but every lawyer is a negotiator

2. MR 1.2(d) – Being a lawyer representing a client won’t shield him from personal liability if he commits or assists the client in committing a criminal or fraudulent act

3. “Transactional” lawyer – describes the work of lawyers who do deals

4. These lawyers also deal with conflict, loyalty, privilege, and confidentiality issues

5. 2 Threshold questions for “how far can you go?
a. “Bad client” problem – weighs loyalty and confidentiality against interest in avoiding or minimizing harm to innocent V’s of a client’s illegal conduct

b. May a lawyer representing a client in negotiation do on behalf of the client anything the client might legally be entitled to do on the client’s behalf? Or, are there ethical limitations on a lawyer’s conduct as negotiator?
c. MR 4.1(a) comes in – no lawyer shall make a false statement of material fact or law to a third person

ii. Rubin v. Schottenstein, Zox & Dunn (6th ’98) – P’s invested in a company after being assured by the company’s lawyer that everything was fine with the company, but they weren’t; court found attorney liable because: (1) attorney had a duty to disclose, despite being an attorney (who should be held to a higher standard), because the conversations between attorney and P’s were direct contacts; and (2) that a trier of fact could reasonably rely on the attorney’s misrepresentations and omissions (holding something is reasonable sets precedent for future cases – allows actors to conform their conduct)
iii. Schatz v. Rosenberg (4th ’91) – R wanted to buy 80% interest in P’s firm, and in negotiating the deal, R was going to give them an IOU for 1.5M in exchange for the 80%, when the deal went down, R’s attorney told P’s attorney that he was worth $7M but didn’t reveal that he was bankrupt; court found that Rosenberg’s att. was under no obligation to reveal that he was in bankruptcy as long as what she said wasn’t false; this case shows that what’s expected under 10(b)(5) is in dispute - there’s a circuit split, with competing social policy perspectives on how tight or loose we should make the att’s obligations in such circumstances
IX. Lawyers for Entities

i. Conflicts and Confidentiality in Entity
1. Confidentiality with entities

a. An attorney (in-house or hired counsel) for an entity represents the organization, the entity, NOT the natural persons within the entity

2. Tekni-Plex, Inc. v. Meyner (’96)

ii. Sarbanes-Oxley and the Rule 1.13 Amendment 

1. Conflict becomes one of authority within the entity
2. Sarbanes-Oxley Act

a. Passed by Congress in response to numerous corporate scandals where the entities are profoundly harmed by those acting in the organization

b. What it does

i. Nationalizes legal ethics

ii. Says if you see malfeasance within the entity (violation of fed. or state law), the lawyer MUST report up to the highest legal authority – to the CEO, CLO, etc. – if that doesn’t work, you report to the board of directors

iii. If you’re not satisfied with the result you’re getting, says you may report out to the SEC info 

iv. Failure to comply with it, you’ll be subject to civil penalties

v. But if you report in good faith in compliance with Sarbanes-Oxley, your state may not discipline for having done so, if it’s in conflict with your state law (safe harbor provision)

c. Actual language

i. Requires a lawyer who sees evidence of a material violation of securities law or a breach of fiduciary duty by the company or an agent of it, to report it to the chief legal counsel or the CEO

ii. If that person doesn’t appropriately respond, requires the attorney to report the evidence to the audit committee of the board of directors of the issuer or to another committee of the board of directors comprised solely of directors not employed directly or indirectly by the issuer, or to the board of directors

3. MR 1.13 – Rules for organization as a client

a. If an attorney sees something going on that is reasonably likely to result in substantial injury to the organization, their first obligation shall do something they reasonably believes to be necessary to be in the best interest of the organization

b. If it’s not in the best interest of your org., you shall report the matter to the highest authority 
i. Go to CLO, CEO president, board of directors
c. If that doesn’t work & the highest authority fails to address in a timely manner your concern, then you may reveal the info (whether or not permitted to by MR 1.6) to someone outside the org. (eg. govt., media, shareholders, consumers, employees) but only to the extent you believe reasonably necessary to be in the best interest of the organization
i. You can tell the press, the state, the EPA, or whoever it is that you need to, to protect the interest of the entity, irrespective of MR 1.6

d. Arguably, lawyers already had this power, so what does it do?

e. So what 1.13 does (if anything – Yos thinks its doing nothing) is to look at who has the authority to act on behalf of the firm, & takes that authority away from the board of directors and gives it to the attorney

4. Difference in CA – CARPC 3-600 – Organization as a Client

a. Says the lawyer represents the organization

b. If the lawyer becomes aware of a violation of the law, that the company is being caused to engage in a harmful way, he may:

i. Urge reconsideration

ii. Report the matter to the highest authority within the organization

iii. Resign
c. BUT, you can’t violate your duty of protecting all confidential info (doesn’t make sense, b/c if you’re revealing confidences in the best interest of your client, as you would be pursuant to Sarbanes-Oxley, then you wouldn’t be doing it in contravention of the law) – you can’t report out, only up
d. So really all this does is say that it’s the board of directors who are in charge, no matter what, even when they’re corrupt, they have the authority to prevent the attorney from revealing confidences

5. So, conflict in CA & Sarbanes-Oxley 

a. Sarbanes-Oxley is a major federal invasion by federal law in an area that has been reserved to the states

b. After Sarbanes-Oxley was passed, CA sent out an ethics alert saying that protecting confidentiality is hallowed, and an old principle, and CA has been among the most zealous; so while it purports to preempt state law, it hasn’t been resolved by a court; if the rules are held not to preempt state law, attorneys are subject to discipline; even if it’s allowed, a court can find good faith requirement not met – good example of federalism because the state is saying we won’t be federalism, & threatens its own lawyers not to presume there’s a safe harbor
c. what to do in CA if you see malfeasance?

i. report up

ii. don’t trust that the safe harbor will protect you

X. Judges

i. Intro

1. Judge is a master cog in a machine that keeps the process moving

2. Important for public to be able to view the justice system & the judges that run it as impartial & just & fair

3. The righteousness, independence, lack of bias of the jurist; the judge is always cooperative, never engaged in adversarial pursuit 

4. Unbiased judges

a. Highlighted in the Constitution as a complaint against King George

b. We can’t have a just legal system without unbiased judges

5. Critique of judges – they’re so powerful that corruption is easily at hand
ii. Conflicts and Disqualification

1. 28 U.S.C. 455 – Judicial Disqualification Statute

a. (a) must disqualify when impartiality might reasonably be questioned

b. (b) judge must disqualify himself where he’s actually conflicted (personal, financial, etc.)

c. Objective standard and subjective standard

i. objective standard – would a reasonable person think that there’s impropriety

ii. subjective standard – if the judge knows there is some personal or fiduciary interest in the outcome of the litigation, he must recuse himself

2. Aetna v. Lavoie (’86) – judgment thrown out and judge disciplined when she sat on an insurance case but was a member of a class in the same kind of a case against a different company going on at the same time
3. Liljeberg v. Health Services Acquisition Corp. (’88) – judge shouldn’t have sit in judgment over a contractual dispute over a university, where he stood to benefit as a fiduciary; court found that whether or not he knew that he was a fiduciary, it was still in violation, because a reasonable person, looking at the circumstances, would reasonably doubt the judges’ impartiality given that he was a fiduciary 

4. Cheney v. United States District Court (2004) – Scalia refused to recuse himself from the case even though he went duck hunting with Cheney before the hearing; PROBLEM here – Scalia was allowed to sit in judgment over his own conflict

5. Judge Kozinski conflict – porn pictures found on his website when he was sitting on an obscenity trial; he recused himself from the trial and referred the case to the 9th circuit and asked to be investigated, then case went up to Roberts who assigned someone to investigate whether he violated any ethics

6. ABA Code of Judicial Conduct

a. Rule 2.4 – judge shall not be swayed by public clamor or fear of criticism, shall not let relationships influence judicial conduct, and shall not convey the impression that an organization is in a position to influence him

b. Rule 3.6 – a judge shall not hold membership (or even use the facilities of) in any org. that practices invidious discrimination on the basis of race, sex, gender, religion, national orientation, or sexual orientation; exception is that he can have membership in an organization as practicing freedom of religion

c. Rule 1.2 – judge shall act at all times in a manner that promotes public confidence in the independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the appearance of impropriety

XI. Control of Quality: Reducing the Likelihood of Professional Failure

i. Intro

1. One issue – relationship between a particular rule and the reduction of risk of professional failure that the rule is meant to accomplish (cost of bar admission requirements vs. results & avoidance of professional failure)
2. A state can’t exclude people from the bar on the basis of race, national origin, sex, sexual orientation, religion, and (recently) nonimmigrant aliens

3. Themes

a. Main theme is that in states like CA, the requirements might serve to keep the profession numbers low, that way we can keep the demand up and prices, social status, and standard of living high (and not to keep the quality of the profession up)
b. Expansive definition of “practice of law” prevents nonlawyers from any law related services, even simple ones, which reduces the supply of talent and increases the price

c. “Who will watch the watchers” – is self-regulation the best way to regulate a profession?
d. People have skepticism about the bar as an institution, the profession, and its ability to regulate itself

4. Test – whether the benefits of the law in advancing some legit interest of the state exceed the costs in impairing free trade among the states

5. We want to make sure that only those who are capable of doing it can get in – so we want to make sure it’s not too hard but also not too easy so we can keep our numbers down
6. Race to the top v. Race to the bottom

a. Race to the top – we want to keep only those who are most capable in the profession

b. Race to the bottom – the ones who benefit from the regulations are the ones who are designing the regulations

7. So, the question becomes are we incorrectly keeping people out for bad reasons – based on bias or prejudice, or are we keeping the number artificially low so we can keep the rewards high for those of us who have made it

8. Unlicensed practice of law is illegal

ii. Admission to the Bar
1. MR 1.8 – an applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connect with a disciplinary matter, shall not:
a. (a) knowingly make a false statement of material fact; or

b. fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly to fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule doesn’t require disclose of info otherwise protected by Rule 1.6

2. CA

a. You don’t have to go to law school

b. You have to pass the bar

c. You have to pass the moral Character requirement

d. You have to pass the MPRE

3. Geographical Exclusion

a. Traditionally, states try to keep people out of practicing law in their state
b. NHSC v. Piper (’85) – P wasn’t allowed admission to NH bar despite meeting all the requirements, simply b/c she was a VT resident, living right over the border; court looked at rights being fundamental (constitutional) to interstate harmony, and practicing law is important to the national economy, and found that the right to practice law is protected by privileges and immunities clause, so NH’s rule is unconstitutional, and there was no “substantial” reason for the discrimination and no close relation to the state’s objectives; re: arg that someone out of state shouldn’t hold a political office, rejected b/c it’s not of that nature 
c. Rule – so, any lawyers can take the bar exam in any state

d. Some states have reciprocity in their bar admission
e. P & I clause – state A can’t deny citizens of state B the right to do business with it, that it gives to its own citizens (but can charge higher fees); but if the rule says if the different treatment serves a substantial state interest & its’ narrowly tailored to the rule, they’ll allow you to discriminate
f. POLICY

i. Pro keeping people out

1. In-staters are more likely to do pro bono work

2. In-staters are best equipped to deal with the NH specific laws, & would be better able to practice

3. When people come from a large state, they weaken the state bar of a small state

ii. Pro allowing them in

1. Allowing out-of-staters serves the bar because you get better lawyers
2. Allowing people in gains good will with other states, who will allow your citizens in to theirs

3. Gives your in-staters more work because they’ll be hired by out-of-staters to advise about local practices

g. Court has not yet said that a state can require an out-of-state firm maintain an office in state

4. Geographical Restriction

a. VASC v. Friedman (’88) – even having a permanent residency requirement for bar admission violate the privileges and immunities clause?

b. Opponents of easier admission standards say that law is a profession, not a business, and that justifies greater state controls over licensure

5. Education and Examination

a. Bar exam

i. Purpose of this “mechanism” is to ensure a minimum standard of knowledge for those who are admitted to the bar

ii. What does a low pass rate say about the value of law school

b. MPRE

i. Why we have it is not clear

ii. There aren’t any studies correlating MPRE performance with future ethical conduct
6. Character Inquiries

a. Moral Character requirement

i. historically used to keep people out of the profession that people didn’t want around

ii. Are we keeping people out now that 50 years later we’ll say was crazy?

iii. Parable – there might not be good Samaritans and bad Samaritans, but instead good situations and bad situations; so, it might be a mistake to just judge the character, without looking at the whole situation; this can be applied to the moral character requirement

iv. Problem b/c social science tells us it’s not the character, it’s the situation, but the bar is turning a blind eye to the situation

b. Matthew Hale – was a member of a racist organization, then went to law school, but wasn’t admitted to the bar b/c of that

c. In re Mustafa – law student used student organization fees that were entrusted to him for him to use in moot court, he got caught, apologized, and returned the money, but was refused to the bar, with an invitation to reapply later
d. Frequently Cited Grounds for Delaying or Denying Bar Admission

i. Criminal conduct

ii. Lack of candor in the application process

iii. Dishonesty or lack of integrity in legal academic settings

iv. Mental health

v. Financial probity

vi. Applicant’s private life

vii. Ability to speak English

7. Etc.

a. Continuing requirements – we hope to kick out those who mistakenly were let through

XII. Control of Quality: Remedies for Professional Failure

i. Malpractice and Breach of Fiduciary Duty

1. Malpractice suits – suits that clients bring against lawyers in court, for having practiced law on their behalf in a manner that was negligent, that resulted in damages to them

a. ex post remedy

b. if the lawyer has committed malpractice, & found liable for malpractice, the idea is that the client will be compensated, & will be made whole

c. also, deterrent effect maybe lawyer will wise & and not commit the negligence in the future

d. ex ante effect – if there’s a threat of malpractice liability ex post, the hope is you’re take more care ex ante

2. Elements are the same as other torts – think about what it would mean for each of these to be satisfied, and how would a client go about establishing them?

a. duty to behave towards you
b. breach of that duty
c. causation – but for the misconduct P wouldn’t have suffered harm
d. damages – some kind of harm
3. Questions to keep in mind

a. Is there a “crisis?”

b. How will increased liability change lawyers’ behavior?

c. Is there a connection between professionalism and the “crisis?”

d. Is greater liability exposure the result of a decrease in the sanctity of professions generally?

4. Liability to Clients
a. Issues with plaintiffs who are or aren’t clients

i. Some jurisdictions are hesitant to expand the bases for liability to nonclients so the P is either a client or may be out of court

ii. Even in places that give nonclients lots of room to sue lawyers, clients will enjoy yet more room

b. Togstad v. Vesely, Otto, Miller & Keefe (Minn. ’80) – appeal from malpractice judgment awarding P damages because when P had surgery with a bad result and wanted to sue, so the wife went to see the attorney, he took notes, asked Q’s, and told her he thought they didn’t have a case but he’d talk to his partner, then never got back to her, and the SoL ran, but then she found out she had a case after all, so she sued the attorney for malpractice; during trial, attorney W’s testified regarding the standard of care that an attorney would take with a potential client; court affirmed jury’s finding of an attorney-client relationship, finding that it was evident from both tort and contract analysis, found that the attorney was negligent, so the jury’s verdict was reasonable

i. 4 elements of tort case

1. Duty 

a. P arg – he owed her a duty b/c he gave advice when he said he didn’t think she had a case

b. D arg – he didn’t owe her a duty b/c there was no attorney-client relationship

c. Court – duty arose when he told her she didn’t have a case – expansive perception of duty (could be a problem b/c you’re possibly overly chilling lawyers from having these kinds of conversations with prospective clients)

d. Court – he also had a duty to tell her the statute of limitations
2. Breach

a. Local community standards of attorneys say that when you take on the duty, you have an obligation to fulfill that duty that an ordinarily prudent lawyer of this community would do

b. To establish, what an ordinarily prudent lawyer of the community would do:
i. have a law professor on ethics testify on what would be expected of a lawyer in this circumstance

ii. survey lawyers in the area
3. Causation

a. This is the most difficult element to satisfy here

b. You have to show that P could have won – need to prove the underlying case of medical malpractice

c. This is how you demonstrate that but for the lawyer’s imprudent conduct, the client would have won the underlying case

d. Interesting that the court ignored the purpose of SoL, which says that after a certain amount of time, the evidence won’t allow you to reliably determine the case – the court ignored it and decided that they could have a trial within a trial, and that was good enough for liability case
4. Damages

a. With respect to statute of limitations duty – Lost her case against the doctor

b. With respect to saying she had no case – if someone asks you your legal opinion, you should at least read the records and make sure you understand them, then tell the person about whether they have a case or not
ii. Precedential problem, b/c now you have a situation where if you have someone consult with you on a medical malpractice case, you’ll have to fully investigate it before you can give them any advice, even if you’re not taking their case; this takes a lot of time, and possibly high fees if you take their case; so does it deter attorneys from doing medical malpractice cases?

iii. These are the collateral effects of malpractice regimes – when a court rules one way, it increases the amount of care that someone has to take, and that expected duty might deter attorneys from doing it

iv. We want the rule that’s most efficient, that will reduce costs, & we want the burden on the party that’s in the best position to keep these harms from emerging in the future.

v. 2 basic frameworks on how to look at duty
1. Who is being treated fairly or unfairly, or what could we expect of a person of ordinary prudence in this circumstance?
2. Efficiency – there’s a social harm here (Togstad not being able to make good on medical malpractice claim) & we ask who is in the best position to reduce the frequency, and the cost of those harms?

vi. The court here says it’s Miller – the burden goes on the attorney – he has to pay if he fails to tell people about the SoL or to do an initial investigation – this is the best way to reduce the cost of these kinds of legal malpractice actions

1. Counter – P had access to the info, & she could have brought the medical records with her, but she didn’t – so it’s easier for P to bring the records than to make the attorney spend a day hunting it down, using up his time that could be spent on a more laudable goal
c. Test – what would an ordinarily prudent attorney do before giving legal advice of this nature?

d. Efforts to expand the standard of care so that it includes the professional generally and not lawyers in a particular area, have failed

e. Duty of care includes settling when that’s the most reasonable way to achieve a client’s goals

f. Fraud

i. Attorney who defrauds a client is liable

ii. Baker v. Dorfman (2d 2000) – attorney failed to file claim before SoL so malpractice, and also fraud b/c lied on resume; affirmed b/c attorney knowingly and with intent to deceive misrepresented, and P reasonably relied on that misrepresentation

iii. Wilson v. Vanden Berg (IA 2004) – willful and wanton disregard for P’s interest and amounts to fraud 
g. Breaching fiduciary duty can also be malpractice

5. Will the threat of malpractice cause lawyers to practice defensive law?

ii. Discipline

1. Purposes of Discipline

a. Discipline vindicates the interest in protecting the public and deterring unethical behavior
b. Doesn’t have the purpose, although may have the effect, of providing a remedy to the particular individual injured by a lawyer’s improper conduct

c. Distinctions between discipline and civil liability

i. Discipline more like criminal because in civil, the suit is brought by a private claim, and in criminal, it’s brought by the sovereign

ii. Nature of the conduct that can serve as a basis for either
d. Purpose of discipline

i. Protect the public
ii. Protect the legal system’s integrity

iii. Ensure administration of justice

iv. Deter further unethical conduct

v. Rehabilitate the attorney

vi. Educate other attorneys and public (deterrence)

2. Sanctions

a. Disbarment – indefinite or permanent exclusion from the bar

b. Suspension – less harsh sanction of allowing a lawyer to continue as a member of the bar, although the right to practice is suspended for a period of time
c. Censure – publicity attaches to it, so unwanted 

d. “Reprimand,’ “admonition,” “warning,” and “caution”

e. CA – makes attorneys take an eight-hour class on ethics, then they’ll dismiss a matter

f. ABA recommendations 

i. restitution

ii. assessment of costs

iii. limit on practice

iv. appointment of receiver for low practice

v. retake MPRE

vi. mandatory CLE

g. 4 considerations for choosing sanctions

i. the duty violated
ii. the lawyer’s mental state

iii. the potential or acutal injury 

h. Sometimes a jurisdiction will allow a lawyer to resign in advance of court-imposed discipline

i. Criticism – disparity in sentencing

3. Disciplinary Systems
a. They vary in different jurisdictions – take up resources – require investigators, lawyers, and judges

b. CA has a “state bar court” to deal with disciplinary issues – has a trial and appellate section
i. If you lose to the appellate bar court, you can appeal to the regular courts

ii. Only hears ethics complaints against other 
iii. Most complaints come from clients; some from other attorneys

iv. Discipline – private & public reprimands, fines, suspension

4. Acts Justifying Discipline

a. Dishonest and Unlawful Conduct
i. Dishonesty and criminal conduct are among the 2 most frequent reasons for discipline neglect of client matters

ii. In re Warhaftig (NJSC ’87) – D was commingling funds but said he knew it was wrong, and was going to pay it back; court found the case fell under Wilson, & D knowingly borrowed clients’ $ to use on other clients, knowing it was unauthorized & against the rules

1. Rule 1.15 – a lawyer shall hold property of clients separate from the lawyer’s own property; keep funds in separate account
iii. Rule – intentionally taking a client’s money without authorization, even if temporarily and with an intent to return it, will almost always result in serious discipline

iv. In re Austern – D had an affirmative duty to withdraw from representation of the client once he knew the escrow client said induced settlement was funded with a worthless check; board wanted a public censure, & even with a list of mitigating factors, the court agreed b/c of the gravity of D’s misconduct
v. Rule – Inflating client bills can lead to criminal prosecution as well as discipline
vi. Lawyers also might:
1. Defraud their own partners or law firms
2. Lie or misleadingly omit on a resume
3. Violate a fiduciary duty to or deceive a nonclient
vii. Dispute about whether it constitutes deceit when recording a conversation without the other party’s permission 

viii. Lenient when lawyers “steal” the government’s money through conscious failure to pay taxes

ix. Discipline when lawyers file false documents with the court or instruct W’s to lie

b. Neglect and Lack of Candor
i. Neglect of client matters – recurrent basis for discipline, regardless of lawyer’s motives

ii. Distinguish from negligence – sins of omission are more likely to meet with disciplinary committee disapproval than active negligence

iii. Neglect or lack of candor in a submission to a court can result in a sanction directly by the court, bypassing the disciplinary committee

c. Sexual Relations with a Client

i. Matter of Tsoutsouris (INSC 2001) – attorney had sex with client from divorce case; court found that D violated the rules, and so got a 3-day suspension
d. The Lawyer’s “Private” Life and Conduct Unrelated to Clients
i. Domestic violence increasingly likely to invite discipline

e. Racist and Sexist Conduct

i. Matter of Jordan Schiff (NYSC ’93) – male attorney treated female attorney improperly; court affirmed the charges, and the remedy was a public censure

ii. Lawyers, especially when acting as public officials, must scrupulously avoid statements as well as deeds that could be perceived as indicating that their actions are motivated to any extent by racial prejudice

iii. One female lawyer in MA, who advertised her service as representing women, violated the state’s public accommodations law when she refused to represent a man

f. Failure to Report Another Lawyer’s Misconduct

i. Excuse reporting if it’s the basis for a lawyer’s knowledge is confidential info as defined in MR 1.6

ii. In re Himmel (ILSC ’88) – D’s knowledge of an attorney’s violation was a secret but not a confidence b/c the client gave D the information with a third person present, so it wasn’t protected under the attorney-client privilege

iii. Rule 5.2(c) – “following orders” defense – subordinate lawyers not liable if they’re directed to do something arguably improper, as long as the supervisor’s conclusion is “reasonable”

5. Defenses

a. No defenses, except for innocence

b. But, excuses can affect the sanction by mitigating (eg. stress, depression, drug problems, mental problems, etc.)

6. Disciplinary Procedures

a. DP of 14th Amendment – mandates some uniformity of disciplinary procedures

b. Required safeguards
i. Notice

ii. Hearing (usually)

iii. Confront evidence and cross-examine W’s

iv. Present W’s and argue on one’s behalf

v. Assert privilege against self-incrimination

vi. Impartial body to determine facts and impose sanction

c. There’s no constitutional right to an appeal

d. Standards

i. MAJ rule – clear and convincing evidence

ii. MIN rule – fair preponderance 

XIII. Free Speech Rights of Lawyers

i. Intro

1. Rule – Like everyone else, lawyers can criticize government, including courts and judges, and speak about public issues

2. Exceptions

a. Lawyers get less freedom than others to speak publicly about his own cases

b. Lawyers may sometimes be disciplined for false and reckless accusations against judges

3. Lawyers can be punished for contempt of court and obstruction of justice even if they were advocating for their clients’ interests at the time

4. Punishment through summary (or direct) contempt – court imposes an immediate sanction without traditional procedural protections; reserved for misconduct in the presence of the court that interferes with the court’s business or dignity

5. Lawyer’s free speech issues arise in 3 factual contexts

a. When a lawyer speaks to the press on a case (usually a litigation) with which she is associated

b. When a lawyer criticizes a judge or the courts

c. When a lawyer objects to the fact that an “integrated” bar association is using his duties to promote causes the lawyer opposes

6. Rule – judges can forbid attorneys from wearing political buttons in court

7. Justifications of the 1st Amendment

a. Functionality – free proliferation of ideas helps us to expose socially useful ideas & undermine inefficacious ones

b. Autonomy – living  in a free society means that you have to be able to say whatever you want, because if you can’t express yourself you can’t be yourself (whether it’s socially useful or not)

8. POLICY

a. Attorneys should be held to a higher standard

i. Has the threat of polluting the jury pool & unduly conditioning the public as to the guilt or innocence of an individual who hasn’t been tried 

ii. Attorney is biased & trained in advocacy & persuasion so might be more effective in convincing people & might not be truthful, but a news service is more likely to report unbiased truth 

iii. It’s unseemly to have lawyers involved in litigating their cases to the press; it undermines the dignity of the profession

b. Attorneys should be held to the same standard – no one would believe attorneys anyway b/c they know they’re trained in persuasion

ii. Public Comment about Pending Cases

1. When a judge feels that an attorney’s speech threatens to undermine the smooth functioning of the legal system or the dignity of the court, then they have the power to summarily punish lawyers from engaging in speech acts that otherwise would be unregulable – good ex. of how attorneys have less freedom to speak than normal people

2. Absolute litigation privilege – an attorney speaking in litigation has an absolute privilege (defense) against defamation claims – good ex. of how attorneys have more freedom to speak than normal people

3. “Gag” orders 

a. Forbid lawyers, their clients, and persons working with either to talk to the media except perhaps to repeat matter of public record or to state the general nature of a charge or defense

b. Value

i. Restrains lawyers and nonlawyers

ii. Gets more respect than underenforced ethics rules because it can result in a criminal contempt sanction

c. 3 problems

i. Violations are easy to detect, but violators are hard to catch, especially if the source is in a govt agency
ii. Investigation and prosecution may be the job either of the very agency whose personnel are suspect or of prosecutors who work closely with it; and

iii. Appellate courts differ in their tolerance for gag orders

d. Gentile v. State Bar of NE (’91) – P gave a press conference about case saying the evidence showed his client was innocence & the cop was likely guilty, and the other V’s weren’t credible, etc.; NE’s rule about gag orders has not been interpreted in conformance with the principles by the NESC, because even though P spent a lot of time researching what he could say under the rule, he still violated it, so the rule is void for vagueness & doesn’t give fair notice; vague regulations of speech are prohibited b/c we don’t want discriminatory enforcement

iii. Public Comment about Judges and Courts

b. Matter of Holtzman (’91) – lawyer wrote to the paper that a judge humiliated a V in his chambers when he told her to show him how she was raped & bar investigation started when she was served with 3 formal charges of misconduct for making a false accusation against a judge in public like that; rule said a lawyer shall not do conduct that adversely reflects on their fitness to practice law; court didn’t find the language (when a lawyer’s speech to the media would pose a substantial likelihood of materially prejudicing the proceeding, then he’s forbidden from making that speech and can be punished in conjunction with it) vague, and found that a reasonable attorney, familiar with the rule, would have notice of what was proscribed (used objective standard), so D was properly punished; her public false accusation adversely affected the administration of justice and adversely reflected on her judgment & her ability to practice law; this case shows how attorneys are afforded less freedom of speech
1. POLICY – for allowing greater restriction of attorney speech

a. Pro 

i. A lawyer is a representative of the legal system as a whole, & when she makes a statement about a jurist that is false, that carries with it a credibility, power, persuasiveness that is absent from the speech acts from other parties like the NYT – requires a greater vigilance on her part to make sure that what she’s saying is truthful

ii. Judges need more respect b/c they need to be trusted in society

iii. Lawyers are the best position to be monitoring people like the judge levine of the world, & if they can’t speak freely & are subject to sanctions for negligently false speech, that will be chilled

b. Con - all these arguments can be used to say we need greater protection for speech

XIV. Marketing Legal Services

i. Intro

1. Until recently, all attorney advertising was banned

2. 3 trends in law firm marketing

a. Continuing growth of national and international law practice

b. Expanding American lawyer population, making competition fiercer and advertising more attractive

c. Internet websites make lawyer marketing easy, cheap, and respectable

ii. Defining the Borders: Bates and Ohralik

1. New York Times v. Sullivan – NYT ran ad for those in the civil rights struggle, saying the police chief in AL, saying he used dogs and water cannons, PC sued for slander; this case distinguished false speech finding there’s heightened first amendment protection for speech against public figures, so no liability for false speech against public figures by laypeople

2. POLICY for allowing heighted protection of speech against public officials

a. If you’re going to have liability for negligently false speech, you’ll chill the production & circulation of socially useful material

b. Public officials hold themselves out to the public, so they can attract media attention to respond to false claims – there’s less fear that a falsity will survive

c. It’s better for us to be talking about the issue, whether the immediate statement is true or not, & that will produce better policy in the end

3. Bates v. State Bar of AZ (’77) – first time court overturned old commercial speech doctrine; marketing by law firms is commercially protected free speech
4. Ohralik v. OH State Bar Asso (’78) – lawyer heard about a car accident, went to V’s parents and told them he could rep the girl, visited V in H and told her he’d rep her; court found that in-person solicitation by lawyers was not permissible, b/c the rule against it serves the strong state interest in protecting consumers, regulating commercial transactions, and bearing a responsibility for maintaining attorney standards, and in this kind of case there’s lots of potential for harm to the consumer

a. Edenfield v. Fane (’93) – compare this case where the court found that accountants can use in-person solicitation

5. RULES
a. Attorney marketing is commercially protected free speech
b. In-person solicitation is not allowed

6. POLICY for the rule against solicitation

a. Reduces likelihood of overreaching & exerting undue influence on laypersons – uneducated and unsophisticated people might be taken advantage of (especially when they’re vulnerable)
i. Counter – Those kind of people are most in need of help

b. Protects individuals’ privacy

c. Avoids situations where attorneys’ judgment for client is clouded by a pecuniary interest

d. Unseemly for attorneys to be advertising – so hurts the profession, undermining its dignity
e. Advertising develops needs from clients, doesn’t respond to a need they already have – it increases litigation, client costs, court costs and resources 

f. Having people competing on price isn’t necessarily a good thing, it can degrade the quality of services offered, & gives rise to exploitation of clients

7. POLICY for allowing solicitation & against prohibition

a. Allowing attorneys to advertise helps them inform public about availability of legal services & promotes useful speech

b. All advertising creates a demand for products, so there might not be something special about legal services creating litigation that wouldn’t otherwise be there

c. Price competition arises, and that’s better for society b/c it drives prices down

d. We have to allow lawyers to be free at speaking, or they’ll fear liability at every turn, and this could chill the production of socially useful speech in the political area
iii. Defining the Center: Zauderer and Shapero

1. TEST

a. Is the speech commercial speech?

i. If no, and instead it’s traditionally protected speech, the protection is greater

ii. If yes, go to next question

b. Is it of a type so conducive to evils the state can prevent that it may be banned categorically?

i. If yes, treat like Ohralik

ii. If no, go to next question

c. Set of three questions

i. What showing must the state make to justify a particular regulation?

ii. Has the state done so?

iii. Does there exist a less intrusive way to accomplish the state’s goal?

2. Targeted Advertisements

a. Zuaderer v. Office of Disciplinary Counsel (’85) – firm advertised to women who used Dalkon shield; court found that the ad just stated facts, so the stae’s power to ban ads that are “inherently misleading” didn’t justify OH’s decision, so had to show substantial govt interest advancement, but couldn’t b/c it didn’t invade readers’ privacy, didn’t pose same risk of undue influence or overreaching as in Ohralik, and lacks coercive force of in-person solictation; stir-up litigation argument didn’t work b/c court wouldn’t take the position that litigation is inherently evil

3. Targeted Mail

a. Shapero v. KY Bar Association (’88) – mail ad sent to poor area offering to give free info about home foreclosure; court found the targeted mailing distinguishable for in-person solicitation in 2 respects – (1) allowed reflection & ex. of choice & (2) doesn’t intrude privacy; court found that targeted ads or letters are allowed

b. RULE – targeted ads or letters are permissible

iv. Solicitation by Public Interest and Class Action Lawyers

1. Rule – public interest organizations aren’t restricted under Ohralik

2. In re Primus (’78) – there are different rules for different organizations (social/political speech)
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