EVIDENCE OUTLINE

I. Relevance

A. Jury Verdicts

FRE Rule 606(b)

(b) Inquiry into validity of verdict or indictment.

· a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror’s mental processes in connection therewith

· But a juror may testify about: 

· (1) whether extraneous prejudicial information was improperly brought to the jury’s attention

· (2) whether any outside influence was improperly brought to bear upon any juror, or 

· (3) whether there was a mistake in entering the verdict onto the verdict form.  A juror’s affidavit or evidence of any statement by the juror may not be received on a matter about which the juror would be precluded from testifying. 

· *Difference b/t CEC and FRE
Advisory Committee Notes:

· as to matters other than mental operations and emotional reactions of jurors, jurors are not allowed to disclose irregularities that occur in the jury room, but allows testimony as to irregularities occurring outside and allows outsiders to testify as to occurrences both inside and out.

· Inadmissible:
· The way the jury reached its verdict

· Components of deliberation (arguments, statements, discussions, mental and emotional reactions, votes and any other feature of the process

· Admissible:
· Testimony by jurors as to prejudicial extraneous information or influences that affected the deliberative process

· Ex. statements by the bailiff, newspaper accounts brought into the jury room
CEC §1150- Evidence to Test a Verdict

(a) Upon an inquiry as to the validity of a verdict, any otherwise admissible evidence may be received as to statements made, or conduct, conditions, or events occurring, either within or without the jury room, or such a character as is likely to have influenced the verdict improperly.  No evidence is admissible to show the effect of such statement, conduct, condition or event upon a juror either in influencing him to assent to or dissent from the verdict or concerning the mental processes by which it was determined.

(b) Nothing in this code affects the laws relating to competence of a juror to give evidence to impeach or support a verdict.

· **CA: wants to know what goes on in the jury room (direct conflict with the federal rules)

· Difference b/t CEC and FRE
Textbook Notes:
· There has never been a mechanism by which the defendant or anyone outside the system could command the jury to reveal its decision-making processes.

· Congress has now made it a crime to record, listen to, or observe any federal jury deliberation

· rule prohibits the admission of juror testimony to impeach a jury verdict—the only exception was if there was extraneous influence on a juror, then the jury could testify to that

· Internal-external distinction is used to identify those instances in which juror testimony impeaching a verdict would be admissible. (internal are not admissible, external are)

· This is not based on whether the jurors were inside or outside the jury room; it is based on the nature of the allegations.

· Lower courts have treated allegations of the physical or mental incompetence of a juror as “internal” rather than “external” matters.

· “Nor could a juror testify to the drunken condition of a fellow juror which so disabled him that he could not participate in the jury’s deliberations”

· The court does recognize that defendant’s are constitutionally entitled to a trial by an impartial and mentally competent jury.
B. Relevant Evidence

Rule 401. Definition of “Relevant Evidence”

“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action, more probable or less probable than it would be without the evidence.

Advisory Committee Notes:

· relevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter/proposition sought to be proved in the case

· probative value- a tendency to make the existence of the fact to be proved more or less probable
· standard for probative value- more probable that it would be without the evidence

· the evidence does not have to be directed at a matter in dispute, it can involve any material facts, even if the other party has conceded to it
· if the opposing party has already conceded to the matter, it usually won’t come in due to waste of time and/or undue prejudice
· background evidence will come in (even though it does not involve “disputed matter”) b/c it will aid in understanding
· charts, photographs, views of real estate, murder weapons, etc.

Textbook Notes:
· “Relevant evidence” means evidence having any tendency to make the existence of any fact,  that is of consequence to the determination of the action, more probable or less probable than it would be without the evidence

(1) Materiality 
· evidence must be material—it must bear on a fact that is of consequence to the determination of the action.

· Ex. in a murder trial, the victim’s lost earning capacity would not be material because it is of no consequence to the defendant’s guilt or innocence. However in a civil trial, it would be material

· Whether evidence is material, depends on what issues are at stake in the proceedings, which turns to the substantive law of the jx.

· **when deciding materiality of an issue—don’t look to the evidence rules for an answer, but to the substantive law
(2) Probativeness 
· evidence must be probative of a material fact

· If an item of evidence tends to prove or disprove any proposition, it is relevant to that proposition.

· If the proposition itself is provable in the case, or if it forms a link in a chain of proof that is provable, then it has probative value in the case.

· A piece of evidence can be irrelevant for two reasons:

· (1) because it is not probative of the proposition at which it is directed; OR

· (2) because that proposition is not provable in the case (immaterial)
Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible

All relevant evidence is admissible, except as otherwise provided by the Constitution, by Act of Congress, by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.

· Rule 402- established the basic principle that evidence that is not relevant is not admissible, while most evidence that is relevant is admissible.
CEC §210- “Relevant Evidence”

“Relevant evidence” means evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action.

· This includes, not only evidence of facts in dispute, but also evidence of other facts from which such ultimate facts in dispute may be presumed or inferred.

· Relevant Evidence: evidence relating to the credibility of witnesses and hearsay declarants is “relevant evidence”

CEC §350- Only relevant evidence admissible.

No evidence is admissible except relevant evidence.

CEC §351- Admissibility of relevant evidence.

Except as otherwise provided by statute, all relevant evidence is admissible.

CEC §352- Discretion of court to exclude evidence.

The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time; or (b) create substantial danger of undue prejudice, or confusing the issues, or of misleading the jury.

Class Notes:

· the credibility of a witness is always at issue 

· fact need not be in dispute for evidence to be probative
· the probability of guilt/innocence is now greater than before evidence was admitted
· Probative/Material Value
· Probative- any tendency or reason to prove something in this case
· Very low standard

· Material- must be material to our case

· Must be a disputed issue
· there is a way to take disputed issues out—called a stipulation
· this is when both sides agree on an issue

Direct/Circumstantial Evidence

· when talking about evidence, there will be pieces of evidence that don’t make sense by themselves

· direct evidence is when someone sees/hears something happen

· proves fact without any inference or presumption

· may be used to form presumption

· circumstantial evidence is when multiple pieces of evidence put together become evidence (and then a conclusion is inferred)
· ex. DUI- officer has direct evidence of weaving, but he does not know just from the smell of alcohol that he is drunk—NO, but then he sees red watery eyes, slurring

· each piece of circumstantial comes together based on direct evidence (ex. direct evidence of watery eyes—you see them)

· draw conclusions based on the inferences

· jury instruction: if there is circumstantial evidence that points to two possible conclusions: both guilt and innocence—the jury must conclude innocence

Credibility of Witness: (CEC 780)
In determining the believability of a witness you may consider anything that has a tendency in reason to prove or disprove the witness:

· 1. ability to see or hear
· Ex. do you wear glasses? Were you wearing them at the time of incident?

· This is an example of weight vs. admissibility—it is admissible, but the amount of weight given is up to the jury


· 2. Ability to remember or to communicate
· 3. Character and quality of testimony

· How consistent they are in their responses

· You draw conclusions about each witness

· 4. Demeanor and manner of witness

· 5. Bias, interest or motive
· 6. Existence or non-existence of any fact
· 7. Attitude of witness toward this action
· This is critical for the jury
· 8. Prior consistent or inconsistent statement
· Has this person said the same thing in the past, or were they saying something different
James Case:

· The jury wanted to know if all the crimes that the victim had bragged about were actual crimes, or if he was just bragging

· The judge refused to give this information to the jury, b/c it did not affect D’s state of mind when she gave her daughter the gun (whether he did or did not commit the crimes, in her mind he did)
· evidence of victim’s (violent husband) past crimes should have been allowed in b/c it proved the victim really made the statements, which goes to the witness’ credibility (she really believed that he was capable of bad, scary things)
C. Conditional Relevance

FRE Rule 104(b) Relevancy Conditioned on Fact

When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· 104(b)—says it must be let in if a jury could believe this
· Jury is the one who gets to decide whether there is enough evidence to prove the condition
CEC §402—Procedure for determining foundational and other preliminary facts

(a) When the existence of a preliminary fact is disputed, its existence or nonexistence shall be determined as provided in this article.

(b) The court may hear and determine the question of the admissibility of evidence out of the presence or hearing of the jury; but in a criminal action, the court shall hear and determine the question of the admissibility of a confession or admission of the defendant out of the presence and hearing of the jury if any party so requests.

(c) A ruling on the admissibility of evidence implies whatever finding of fact is prerequisite thereto; a separate or formal finding is unnecessary unless required by statute.
CEC §403—Determination of foundational and other preliminary facts where relevancy, personal knowledge, or authenticity is disputed

(a) The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary fact, and the proffered evidence is inadmissible  unless the court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact, when:

1. The relevance of the proffered evidence depends on the existence of preliminary facts
Motive

· Motive is not an element of the crime charged and need not be shown.

· However, you may consider motive or lack of motive as a circumstance in this case

· Presence of a motive may tend to establish defendant is guilty.  Absence of a motive may tend to show the D is not guilty.

· To make a possible motive relevant, you have to prove that the D knew this information

· This can be proven by inferences
· the chain of inferences leading from the contested fact to the conclusion of the defendant’s guilt is simply severed if the conditional fact—that both D’s knew of the information—is not established
· The rule requires that there be sufficient evidence to support a jury finding of the conditional fact.

· evidence for motive is usually 104(b) and can also come in under 404(b)
· it does not have to be proved, but generally motive comes in

Conditional Relevance

· With any logical chain of inferences, a clever lawyer could spot a missing link, without which the chain breaks apart.  Those lawyers sharp enough to spy the missing link and form a conditional relevance objection may force the judge to analyze the problem under Rule 104(b).

· 104(b)—Evaluation of Evidence by the Judge (in CA—403)

· The judge does not determine the witnesses credibility
· Judge makes the determination of whether a reasonable jury COULD find fact
· Different from 104(a)—where judge does make the determination

· Conditional relevance occurs when you have to tie something together to make it relevant

Preponderance of the Evidence

· Rule 104(b) requires that the proponent introduce sufficient evidence that the jury could reasonably find the conditional fact … by a preponderance of the evidence
· Preponderance of the evidence is the lowest standard we have

D. Probativeness Vs. The Risk of Unfair Prejudice (FRE 403)

FRE Rule 403—Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

CEC §352—Discretion of the court to exclude evidence

The court in its discretion may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, or confusing the issues, or of misleading the jury.

Advisory Committee Notes
· “unfair prejudice” within its context means an undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one 

· When deciding whether to exclude on the grounds of unfair prejudice, consideration should be given to the probable effectiveness or lack of effectiveness of a limiting instruction (under 105)
· when a court considers whether to exclude evidence on the grounds of unfair prejudice, the availability of other means of proof may be an appropriate factor

Class Notes

· every piece of evidence admitted at trial must survive this rule’s Probativeness-versus-risk-of-unfair-prejudice weighing test.

· “Unfair prejudice” means, at its most serious, an “undue tendency to move the tribunal to decide on an improper basis, commonly, though not always, an emotional one.”

· 403/352 almost never used by the prosecution—b/c it is the gov, not an individual

· It makes sense b/c the DA is not on trial, he gets to go home, so he does not need these safeguards against prejudicing him

· Example of Unfair Prejudice
· Fuhrman testified that he had not used the n-word in 10 years—the D presented 41 examples of him saying the word and 18 examples of misconduct

· The court ruled that the tapes show him using the word within the time frame in direct contradiction to this testimony—it is therefore relevant and admissible as impeachment
· The court must then analyze it under CEC 352 (to see if it will take up too much time, or be too prejudicial)

· The evidence is probative because of his testimony which is contradictory of the tapes

· They only let in two examples, and found the probative value of the other examples is outweighed by the danger of undue prejudice

· The jury did not need to hear 41 tapes

· Saves time 

· Decreases prejudice

· The prosecution could tell the jury that there were 41 tapes, they just did not need to hear all of them
· Flight from Authority
· For flight to be an admission of guilt, you must be able to draw certain inferences (these are 104(b) questions for the judge)

· **flight is merely circumstantial evidence of guilt
· Because people can leave a jx for many innocent reasons, courts are often reluctant to admit evidence of flight

Taking apart FRE 403:

· “although relevant”—first of all, Rule 403 permits exclusion of otherwise relevant evidence. (this is an exception)
· relevant evidence MAY be excluded if…

· whatever the probative value is, is SUBSTANTIALLY outweighed by danger of UNFAIR prejudice

· if you decrease the probative value, then you decrease the prejudice

· ex. of the kid that was molested in the wheelchair—this would have been extremely prejudicial

· “evidence may be excluded”- the main word is “may” 
· This is in the judge’s discretion and is reviewable on appeal only for abuse of discretion.
· Judge does a weighing on the record of the evidence

·  “if probative value is substantially outweighed by”

· 403 is friendly towards the admission of evidence

· **only if the evidence “substantially outweigh” the probative value of the evidence does Rule 403 extend the judge discretion to exclude the evidence
· “the danger of unfair prejudice”—all evidence is prejudicial, but it must be unfairly prejudicial

· Ex. DUI- putting in evidence of another DUI 6 months ago

· “the danger of confusion of the issues, or misleading the jury”- evidence may be excluded on the grounds that it distracts the jury

· “or by considerations of:

· (1) undue delay

· (2) waste of time, or 
· (3) needless presentation of cumulative evidence” 
Decreasing Prejudice/Increasing Probative Value
· when you decrease the prejudice and increase probative value, it is more likely to be admissible

· every piece of evidence goes through the balancing act
· if it goes to one of the elements of the offense or the complaint (in a civil case), or an affirmative defense, will almost always be let in

· ex. in self-defense (affirmative defense), you can admit evidence that there was a threat b/c that is one of the elements (imminent threat)

Increase Probative Value

· increases the prejudice too

· how important is this issue in the case?—the judge has to think about this

· Clear connection b/t act and disputed material fact

· Is there a connection between this piece of evidence and one of the elements of this offense?

· Close in time—although courts do not require temporal closeness, this is one of the things they judge to decide whether it is inadmissible

· The more recent the previous crime, the more likely that the judge will admit it

· Independent source—no knowledge of charged crime

· Do these people know each other?

· Are all of these witnesses saying the same thing and they don’t even know each other?—then it is more likely to be admitted

· They have not had time to get together and make up a story

· Criminal conviction—TELL JURY (not only were they accused, they were convicted)

· It apparently decreases the prejudice

· The theory is that the person has been punished in the past

Ways to Decrease the Prejudice

· Was the D convicted of the prior act?

· Uncharged act is different than charged act and different than convicted act
· Is the charged crime stronger than the act?

· If the act today is not nearly as bad as the prior act, then it would greatly increase the prejudice against him

· Can’t be more inflammatory than crime being charged

· Limiting instructions—105 
· “Evidence is being introduced for the purpose of showing the defendant committed a crime(s) other than that for which he is on trial…”

· Make sure this is read before the person testifies.

· Can the information be presented without live witnesses?

· Ex. beautiful lady in a floral dress who is 8 month pregnant testifying against a serial rapist—very prejudicial

· Can part of the act be omitted?

· Not all acts can be used

· Ex. 7 acts of sexual assault, they will only let you introduce 4

· How long is this going to take?—Will take little time to prove

1. Photos and Other Inflammatory Evidence
· If a photo is of a nature to incite passion or inflame the jury, the court must determine whether the danger of unfair prejudice substantially outweighs the exhibit’s probative value

· The state has the burden of proving every element of first degree murder—photographs of a victim’s body 

· If a D does not contest the fact that is of consequence, then a relevant exhibit’s probative value may be limited (it may not be necessary and a judge might not let it in)
Factors to Consider with Photographs
· How is the body positioned?

· Where was the bullet hole?

· What size are they?

· Black and white or color?

2. Probability Evidence
· Mathematical odds are not admissible as evidence to identify a D in a criminal proceeding so long as the odds are based on estimates, the validity of which have not been demonstrated
3. Effect of Stipulations
· Sometimes the court will condition the admissibility of evidence on the stipulation to another fact

· court condition the exclusion of proof of the arrest upon the entry of a stipulation

· Examples:

· Where the court held that the evidence relating to the D’s arrest will be inadmissible at trial, provided that D admits to the jury that he was in Georgia after the robbery and used a fake name

· In a case about possessing a firearm after committing a crime that was punishable by over a year in prison, the D agreed to tell the jury that he had been punished for a crime with a punishment exceeding one year, but did not want to say what the nature of the crime was.  D is saying that it is unfairly prejudicial to have the specifics of his past crime. The government would not agree to stipulate, so the evidence was allowed in, and D was convicted on all counts.

· You must stipulate to the D when it comes to a conviction
· *generally, the prosecution can prove its case by any evidence it chooses, and the criminal D may not stipulate or admit his way out of the full evidentiary force of the case as the gov. chooses to present it
· The issue is not whether concrete details of the prior crime should come to the juror’s attention, but whether the name or general character of that crime is to be disclosed
Stipulations Become Proven Facts 

· statements made by attorneys are not evidence

· if attorneys have stipulated to a fact, jury must regard that fact as proven

· the jury no longer has the power to determine the fact—if something is stipulated to, it is seen as a proven fact
E. The Specialized Relevance Rule

· each of FRE 407-411 governs evidence that fails the 403 weighing test

· ex. Rule 411- jurors might unfairly prejudice D by making an insured D pay more damages because he can better afford them

1. Subsequent Remedial Measures
FRE Rule 407—Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury of harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as providing ownership, control and/or feasibility of precautionary measures, if controverted, or impeachment.

CEC §1151—Subsequent remedial conduct

When, after the occurrence of an event, remedial or precautionary measures are taken, which, if taken previously, would have tended to make the event less likely to occur, evidence of such subsequent measures is inadmissible to prove negligence or culpable conduct in connection with the event.

Advisory notes:

· The first reason for making it inadmissible is that the conduct is not in fact an admission of fault, since the conduct is equally consistent with injury by mere accident or through contributory negligence

· social policy- the other reason is not to deter people from taking steps to further added safety 
· The public policy behind this is that we want people to make things safer (we want people to fix things)
· this rule excludes evidence of subsequent repairs, installation of safety devices, changes in company rules, and discharge of employees

· *know subsequent repairs and installation of safety devices
· Prior remedial measures-
· the rule only applies to changes made after the occurrence that produced the damages giving rise to the action—evidence of measures taken by the D prior to the event causing “injury or harm” do not fall within the exclusionary scope of Rule 407, even if they occurred after the manufacture or design of the product
· *evidence of subsequent remedial measures that is not barred by Rule 407 is still be subject to exclusion on Rule 403 grounds 
· 407 can only be used a shield—not a sword
Exception to Rule 407—Feasibility
· ​407 exempts subsequent remedial measure evidence from the exclusionary provision of the rule when it is offered to prove feasibility, if feasibility has been controverted 

· Some courts have construed the word narrowly, disallowing evidence of subsequent remedial measures under the feasibility exception unless the D has essentially contended that the measures were not physically, technologically, or economically possible under the circumstances at the time.

· When the D opens up the issue by claiming that all reasonable care was being exercised at the time, then the P may attack  that contention by showing later repairs which are inconsistent with it
· If the D gets up and says: “this is the safest it could have been,” then the subsequent remedial measure can be admitted because of the second sentence of the Rule (it is now in controversy)
· D’s are often willing to stipulate to feasibility in order to avoid having the subsequent remedial evidence admitted
· In a medical context, feasibility has to include more than mere physical possibility
Exception to Rule 407—Impeachment 
· ​evidence can be admitted to impeach, as long as it directly serves the purpose of such evidence—to cast doubt on the credibility of the witness’s testimony; it is not a mere pretext for using the evidence to establish culpability

Third Party Repairs 
· the writing of Rule 407 is in the passive voice, so it seems to apply to repairs made by any party

· most courts will allow evidence of third party repairs, but some find that there is not enough probative value to pass the 403 test

Strict Liability
· Rule 407 applies in strict liability (defective product) lawsuits

2. Compromise Offers and Payment of Medical Expenses 
FRE Rule 408—Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  
· exception:

· can come in when the evidence is offered for:

· proving a witness’s bias or prejudice, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution
CEC §1152—Offer to Compromise

(a)Evidence that a person has, in compromise or from humanitarian motives, given or offered money or any other service is inadmissible to prove his or her liability for the loss or damage…
(b) In the event that evidence of an offer to compromise is admitted…other evidence can be admitted too …
CEC §1154—Offer to discount a claim

Evidence that a person has accepted or offered or promised to accept a sum or money or any other thing, act or service in satisfaction of a claims, as well as any conduct or statements made in negotiations thereof, is inadmissible to prove the invalidity of the claim or any part of it.

Advisory Committee Notes

· Two purposes:

· 1. the evidence is irrelevant, since the offer might be motivated by a desire for peace rather than from any concession of weakness of position

· 2. another reason is to promote the public policy favoring the compromise and settlement of disputes
· The rule also includes evidence of completed compromises with third parties
· The rule also includes evidence of conduct or statements made in compromise negotiations, as well as the offer or completed compromise itself

· The rule requires that the claim be disputed as to validity or amount
· Does not include efforts to induce a creditor to settle an admittedly due amount for a lesser sum

· Exception:
· Efforts to “buy off” the prosecution or a prosecuting witness in a criminal case can come in
Class Notes:
· Rule 408 allows evidence of settlements talks as long as they are admitted to some something other than liability
· **408 only applies to civil cases—410 applies to plea agreements in criminal cases

· For 408 to apply, the claim must be disputed as to “either validity or amount”

· not for use when effort is to settle an admittedly due amount for a lesser sum

· unless contesting validity of the debt

· NOTE: attorney’s statements can be admitted
· so if you send in an attorney to argue for you, then his statements can be admitted
Rule 409—Payment of Medical and Similar Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
Difference Between 408 and 409

· 409 (unlike 408) does not extend to “conduct or statements not a part of the act of furnishing or offering or promising to pay”
· 409 will exclude your offer to pay another’s medical expenses, but it will not take out your apology
· Rule 409 aims to encourage offers to assist (which may avoid a later lawsuit)—sometimes all the plaintiff wants to hear is an apology 
· bars offers to pay

· does not bar “I’m sorry”

· *to remedy this, you can take out specific parts of the statement

· CA does bar “I’m sorry” under §1152
· *Difference b/t CEC and FRE
F. Liability Insurance
Rule 411—Liability Insurance
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control or bias or prejudice of a witness.

CEC §1155—Liability insurance

Evidence that a person was, at the time harm was suffered by another, insured wholly or partially against loss arising from liability for that harm is inadmissible to prove negligence or other wrongdoing.

Advisory Committee Notes:

· the rule is drafted in broad terms so as to include contributory negligence or other fault of a P, as well as fault of a D

· *exceptions are not limited to those listed
Class Notes:

· In almost every civil suit, D is going to move for no mention of liability insurance

· Rule 411 does not bar info about insurance as long as that evidence is offered for a purpose other than proving negligence or wrongful behavior

· Ex. proof of agency, ownership or control, or bias or prejudice of a witness

· This exception to Rule 411, should be looked at using Rule 403

· b/c the jury knows that basically it is the insurance company that is being sued, not the individual (they will be more likely to award a higher verdict)

· **when you have an expert witness, the other side can always ask whether or not the expert was paid to testify or if they are getting anything out of it (including insurance adjusters)
G. Pleas in Criminal Cases
Rule 410—Inadmissibility of Pleas, Plea Discussions, and Related Statements
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; OR

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the D under oath, on the record and in the presence of counsel.

CEC §1153—Offer to Plead guilty or withdrawn plea of guilty by criminal defendant

Evidence of a plea of guilty, later withdrawn, or of an offer to plead guilty to the crime charged or to any other crime, made by the D in a criminal action is inadmissible in any action or in any proceeding of any nature, including proceedings before agencies, commissions, boards and tribunals.

CEC §1153.5—Offer for civil resolution of crimes against property

Evidence of an offer for civil resolution of a criminal matter pursuant to the provisions of Section 33 of the Code of Civil Procedure, or admissions made in the course of or negotiations for the offer shall not be admissible in any action.

Advisory Committee Notes:
· the purpose of keeping it out is to promote the disposition of criminal cases by compromise
· the rule allows the use of statements for impeachment OR in a subsequent prosecution for perjury or false statement

Class Notes:
· this is more strict that 408, 409, and 411

· promotes the disposition of cases

· often the DA and the D will enter into a plea bargain, but the D can withdraw that plea at any time

· you cannot use what the D said 

· applies to offers and statements in negotiations
· Difference in CEC and FRE
· Under FRE 410, you cannot use statements made during negotiations to impeach the D, if he later testifies at trial (criminal cases)

· In CEC §1153, you can use D’s statements to impeach him if he makes statements inconsistent with what he said in plea negotiations
· CEC 1153—if D testifies at trial inconsistently with the plea allocution, DA can bring it in to impeach his testimony
· Statements made outside of the plea negotiations will come in to impeach if he makes a statement inconsistent with what he just said
· in federal court, you would not be able to say: “Three hours ago, you said this…” and show the jury the plea transcript that completely contradicts what D is saying now

· **this is always subject to 403

· In Biaggi, D wanted to put in that they offered him immunity, but he rejected it, which shows “a conscience of innocence.”  The court found that the trial court erred in excluding this evidence, and it gave him an unfair trial
· statements that D makes during plea negotiations with the prosecutor may not be used to impeach him should he later testify differently at trial

· however, the statements can be used against them at later perjury prosecutions

· but, prosecutors may as a precondition to any plea negotiations, demand that D’s agree that any statements they make during negotiations be used to impeach any contradictory testimony they give at trial

· 410 only applies to statements made in the course of plea discussions

· If the D offers information without first making sure plea discussions are taking place, his statements may be admissible

· Rule 410 only applies to discussions with prosecutors

· courts disagree as to whether statements made to someone who D thinks has the authority to plea bargain should be admissible (this is unfair and is kind of a trap for Ds)

· **410 does not prevent the D from presenting evidence that the prosecutor offered to drop a charge during plea discussions
II. Character Evidence

A. The Character-Propensity Rule

FRE Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

CEC §1101. Evidence of Character to Prove Conduct
*IMPORTANT REMINDERS*

· RULE 404(a)—think about this as the general rule

· RULE 404(b)—think about this as the exception
Advisory Committee Notes:
404(a)
· once the admissibility of character evidence in some form is established under this rule, reference must then be made to Rule 405, which follows, in order to determine the appropriate method of proof

· if the character is that of a witness, see Rules 608 and 609, for methods of proof

· Two Different Ways Character Evidence Arises:

· 1. Character in Issue: character may itself be an element of the crime, claim or defense.

· Ex. chastity of the victim under a statute specifying her chastity as an element of the crime of seduction

· Competency of the driver in an action for negligently entrusting a car to an incompetent driver
· *here, no problem of the general relevancy of character evidence is involved, and the present rule therefore has no provision on the subject—the only question relates to allowable methods of proof (see 405)

· 2. Circumstantial- Character evidence is susceptible of being used for the purpose of suggesting an inference that the person acted on the occasion in question consistently with his character.
· Ex. evidence of a violent disposition to prove that the person was the aggressor in a fight

· Evidence of honesty to disprove a claim of theft

· *this type raises questions of relevancy as well as questions of allowable methods of proof

· Exceptions—When Character Evidence Can Come In:

· 1. an accused may introduce pertinent evidence of good character (described as, “putting his character in issue”), in which case the prosecution may rebut with evidence of bad character

· 2. an accused may introduce pertinent evidence of the character of the victim, as in support of a claim of self-defense to a charge of homicide or consent in a rape case (see 412), and the prosecution may introduce similar evidence in rebuttal of the character evidence, or in a homicide case, to rebut a claim that the deceased (victim) was the first aggressor, however proved; and
· 3. the character of a witness may be gone into as bearing on his credibility 
· Rule 608- limits character evidence respecting witnesses to the trait of truthfulness or untruthfulness

404(b)

· evidence of other crimes, acts or wrongs is not admissible to infer that the conduct on the particular occasion was in conformity with that person’s character
· but, it can be offered for other purposes, such as:
· proof of motive, opportunity, etc. 

· even in these cases, the judge must do a 403 test

· in view of the availability of other means of proof and other factors 
· there is a pretrial notice requirement in criminal cases—if notice requirement has not been met, the evidence will be inadmissible

Class Notes:

· **character is never an issue in a criminal prosecution unless D chooses to make it one
· **the prosecution cannot ever be the first to present evidence of the character of a witness, unless it is self-defense—they can only rebut
Propensity Evidence

· evidence that a person has a particular character trait generally is not admissible to show that the person acted in conformity with that trait at a particular time

· if DA is trying to show that D had the propensity to act in a particular way in order to prove that he acted in that way on the night of the shooting, such as evidence that D owns a lot of guns, but if the jury hears that he has an arsenal of weapons, the jury is pretty much done, they will convict him

· Argument of why it should be admissible:

· Under 404(b) opportunity—this person is in a class of offenders who could have potentially committed this crime (he would have had access to this type of weapon)

· Under 404(b), if the only issue in this case is whether D intended to do it, then intent is the only relevant element in this case, so it is relevant
· the problem is this evidence can cause unfair prejudice (2 risks)

· 1. the risk that the jury will give excessive weight to the vicious record of crime thus exhibited and allow it to strongly affect the present charge

· 2. the risk that the jury will convict him just b/c he is a bad guy who should be kept off the streets regardless of whether he committed the crime

404(a)
· think of 404(a) as the general rule

· general character- truthfulness, honesty veracity (ex. you are or are not a very truthful person, generally a liar)

· this is very different from impeaching on part of your testimony

· the theory is that you only want to look at the person for what he allegedly did, not the way he was prior to the crime

· the moment the jury hears about a past event, they are going to decide D is guilty right away without even hearing the evidence

404(a)(1)—Character of Accused

· the D can offer evidence of his own character traits, then the DA can put on evidence to rebut this specific trait
· if he wants to bring in people to talk about his character traits, he can do that 

· ex. an accused rapist can bring in women to show that he met them and did not rape them

404(a)(2)—Character of Alleged Victim

· the only time a D can say something bad about the character of the victim is when the evidence is in support of a claim of self-defense to a charge of homicide or consent in a rape case
· in a homicide, they have to be peaceful

· 404(a)(2)—D attacks V—D is open to attack even if D did not put his character in issue

404(a)(3)—Character of Witness:

(Rules 607, 608, 609)
Rule 404(b)

· NOTE: can be applied in both criminal and civil trials

· Rule 404(b) recognizes the exceptions to 404(a)

· “other crimes, wrongs, or acts” refers to any acts other than those directly at issue in the case—it does not need to be a crime and could have taken place before or after the crime charged (does not even need to be reported to the authorities)
· just needs to be an act or wrong

· ex. a guy’s wife falls down the stairs and dies, looks like an accident, and the DA wants to bring in that his first wife also fell down the stairs ten years earlier—the defense says that was ruled an accident, the DA says it does not need to be a crime, it is still an act or wrong

· ex. the molesting kid in the wheelchair

· *first step, ask if it is relevant

· Rule 404(a) only bans one thing—evidence of a character trait offered to prove action in conformity therewith—it necessarily does not ban the “other purposes” contemplated by Rule 404(b)— may be used for any other purpose 

· **Rule 404(b) does not require judges to admit evidence of other acts whenever that evidence does not violate the propensity evidence ban—it just says evidence may be admissible (it still must be evaluated by 403)

· Rule 404(b) allows in the evidence to prove other acts, but not if you need to infer propensity to prove those acts

· Ex. if you are trying to prove “identity” by showing that D has guns to show his vicious and dangerous character, you are trying to show his propensity to do things, such as kill someone—this is not allowed

Decrease Prejudice

· uncharged act is different than charged crime

· charged crime is stronger than subsequent act (this goes more to violent crime)

· Has a limiting instruction been given?

· Can information be presented without live witnesses? (usually goes to victims of violent crimes)

· Will take little time to prove

· Jury will hear other damaging testimony about D

· Part of an act can be omitted—Not all acts need to be used

Steps that you go Through in “Character Evidence” Problems:
· 402-Is evidence relevant?

· 404(a)—bars character

· 404(b)—knowledge?

· 104(b)—judge has to make finding that jury could find by preponderance

· 403—balancing prejudice 

· 105—can a limiting instruction decrease the prejudicial affect?

B. Proof of Modus Operandi & Similar Acts
Proof of Modus Operandi

· one way to prove guilt is to show that the crime matches the D’s M.O.

· MO- this is a “signature crime,” certain criminals will do very specific things to all of their victims
· if we know that the D committed a particular crime in the past, and the present offense matches that crime in a idiosyncratic ways, then we can infer that D committed the present offense as well.

· The idea behind it is that this could not be anyone else’s crime
· As a result, the similarities b/t the crimes must be so similar that the inference that nobody else could have committed this crime

TEST for 404(b) evidence:
· 1. the court must decide whether the evidence has some “special relevance” independent of its tendency simply to show criminal propensity
· 2. if the evidence has “special relevance” on a material issue, the court must then carefully conduct a 403 analysis to make sure that the probative value of the evidence is not substantially outweighed by the danger of unfair prejudice
Identity

· when 404(b) evidence is offered b/c it has special relevance on the issue of identity, you have to show a high degree of similarity b/t the other act and the charged crime

· must have distinguishing features, sufficient to show they are the handiwork of the same person

TEST FOR IDENTITY (MODUS OPERANDI): 
· whether the characteristics are sufficiently idiosyncratic to permit an inference of pattern for purposes of proof, but “an exact match is not necessary”
· Based on the totality of comparison—does not have to be an exact replica, but must have a conjunction of several identifying characteristics or the presence of some highly distinctive quality

· Combination of all the Factors (in the absence of one or more highly distinctive factors that in themselves point to idiosyncrasy, we must examine the combination of all the factors) 

Reverse 404(b) Evidence
· used to exonerate Defendants

· **standard used on D is not the same standard used on the state

· A lower standard of degree of similarity of offenses may justly be required of a D
· Hearing about other crimes can prejudice the D in the jury’s eyes, therefore the State has a very high standard

· But, when D is offering that evidence, prejudice to the D is no longer a factor—the standard of admissibility becomes “relevance to guilt or innocence”

· It is well established that a D may use similar “other crimes” evidence defensively if in reason it tends, alone or with other evidence, to negate his guilt of the crime charged against him.

· the admissibility of “reverse 404(b)” evidence depends on the 403 balancing test—depends on whether the evidence’s probative value is more than the risk that it will waste time or confuse the jury

· all D has to show is that the “reverse 404(b) evidence has a tendency to negate his guilt, and that is passes the Rule 403 balancing test”
· *all that is necessary is that the evidence satisfies the relevancy standard of 401

Evidence of Past Similar Crimes/Acts
· 404(b) allows evidence of other acts to come in to show “absence of mistake or accident”
· Ex. D’s wife dies in the bathtub and DA wants to show jury evidence that this happened to D’s first two wives too
· 404(b) also allows evidence to prove “motive” and “plan” 

· “courts may admit evidence of prior bad acts if the proof shows by a preponderance of the evidence that the D did in fact commit the act”
Doctrine of Chance:

· “under the doctrine of chances, the initial decision facing the trier is whether the uncharged incidents are so numerous that it is objectively improbable that so many accidents would befall the accused”

· Ex. The judge pointed out how improbable it is that D’s three wives could all die in their bathtubs without foul play

· *prosecutors may properly rely on the doctrine of chances as a noncharacter theory for satisfying Rule 404(b)

· The standard is: it is unlikely that an innocent person would be charged so many times
C. Propensity Evidence in Sexual Assault Cases

· FRE 413, 414, 415 permits evidence of the D’s other acts of sexual assault or child molestation on any matter to which they are relevant

· 412-415 are basically child molest or sexual assault rules

· The court will not allow evidence in to show that they have a “depraved sexual instinct”

· The court will not admit evidence of prior sexual acts to show action in conformity with a particular character trait, but it will be admitted to show proof of motive, intent, preparation, plan, knowledge, identity or absence of mistake

· 404(b)

· Court examines all three evidentiary purposes for the bad acts evidence to be admitted

· 1. motive- what prompts a D to engage in a particular criminal act

· 2. intent- this evidence of other bad acts must be enough to support a reliable inference, not dependent on the D’s character or propensity, that the D had the same intent on occasions of the charged and uncharged acts
· All this does is show propensity

· 3. common plan or scheme
· A pattern or systematic course of conduct is insufficient to establish a plan

· To be admissible, other bad acts must be constituent parts of some overall scheme—there must be an overall scheme of which each crime is a part

FRE Rule 413—Evidence of Similar Crimes in Sexual Assault Cases

· D’s past offenses of sexual assault are admissible 
· DA must present this info to the defense at least 15 days before trial
FRE Rule 414—Evidence of Similar Crimes in Child Molestation Cases

· D’s past offenses of child molestation are admissible 

· DA must present this info to the defense at least 15 days before trial
· Child =  under 14 years old
FRE Rule 415—Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
· evidence of D’s commission of another offense or offenses of sexual assault or child molestation is admissible in D’s civil trial
CEC §1108—Evidence of another sexual offense by defendant; disclosure; construction of section

· evidence of D’s commission of another sexual offense or offenses is admissible, subject to a 352 test

· must be disclosed to D at least 30 days before trial
CEC §1109—Evidence of defendant’s other acts of domestic violence
· evidence of D’s commission of other domestic violence is admissible, subject to a 352 test

· includes abuse of an elder or dependent person, child abuse or domestic violence 

· factors to consider in 352 analysis for child abuse
· corroboration and remoteness in time

· evidence of acts occurring more than 10 years before the charged offense is inadmissible under this section, unless the court determines that the admission of this evidence is in the interest of justice
Class Notes:

Notes on Rules 413, 414 and 415

· few sexual assault or child molestation cases are tried in federal courts, so state laws usually govern the evidence 

· 413-415 come in to supersede Rule 404(b) by allowing evidence of D’s past sexual acts

· General rules of evidence will still apply, such as hearsay and the 403 balancing test

· There is no time limit on the crimes that can be admitted (does not matter how long ago the crime took place)

Analysis 

· Three Requirements under 413:
· 1. D is accused of an offense of sexual assault

· 2. the evidence offered must be evidence of D’s commission of another offense of sexual assault

· 3. the evidence must be relevant—evidence that has any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence 

· A D with the propensity to commit acts similar to the charged crime is more likely to have committed the charged crime—evidence of this propensity is therefore relevant

· Usually a court must exclude propensity evidence despite its relevance, but not in 413 cases

· Rule 413 states simply: “all relevant evidence is admissible.”
Notes on §1108 and §1109
§1108

· Used to prove propensity and disposition

· it is CHARACTER evidence

· THIS IS WHO D IS--IF HE DID IT BEFORE AND HE WILL DO IT AGAIN

· The DA can actually say this

· These never have to be convictions—just has to be a crime, act or other wrong (same as 404(b) and 1101(b))—it just has to have happened in the past (someone just has to come forward and say it happened)

· Does not apply to spousal rape

· This statute was enacted to ensure that the trier of fact is aware of prior sexual offenses in order to accurately test the credibility of the victim and D

· Specifically abrogates the prior rules that character is per se prejudicial

§352

· is the prior act more inflammatory that probative?
· inflammatory nature of evidence

· probability of confusion of the issues

· defense can go after the victim all he wants, but the DA can just stand up and hold up the record of conviction of the D

· remoteness—how long before this charge was this event

· 19-30 year old event was not considered too old

· consumption of time

· probative value—what is its probative value

D. Proof of Defendant’s and the Victim’s Character
405. Methods of Proving Character

(a) Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is inadmissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.

(b) Specific Instances of Conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct.

Advisory Committee Notes:

· “specific instances of conduct” is the most convincing way of proving character

· It also possesses the greatest capacity to arouse prejudice, to confuse, to surprise, and to consume time

· It can only come in when character is in issue
· When character is used circumstantially, it can only come in as reputation or opinion
· Testimony of specific instances is not generally permissible on the direct examination of an ordinary opinion witness to character (or witnesses to the character of witnesses—608(b))

Class Notes:
· 405(a) provides that whenever proof of character is allowed under either Rule 404(a)(1) or Rule 404(a)(2), that proof must be in the form of opinion or reputation
· 405 gives the procedure for admitting character evidence
· (1) reputation and opinion only
· Cross—can use specific instances

· (2) specific instances

· If element of charge, claim, or defense

· Ex. entrapment, libel, custody

· 405(a) all inquiry into specific events on cross examination of the character witness

· This can only be done to test the character witness’ knowledge of D’s reputation-not to prove or disprove that D has the character trait in question
CEC §1102—Opinion and reputation evidence of character of criminal defendant to prove conduct.

In a criminal action, evidence of the D’s character or a trait of his character in the form of an opinion or evidence of his reputation is not made inadmissible by §1101, if such evidence is:

(a) Offered by the D to prove his conduct in conformity with such character or trait of character.

(b) Offered by the prosecution to rebut evidence adduced by the D under subdivision (a).
CEC §1103—Character evidence of crime victim to prove conduct; evidence of D’s character or trait for violence; evidence of manner of dress of victim; evidence of complaining witness’ sexual conduct

(a) In a criminal action, evidence of the character or a trait of character (in the form of opinion, evidence of reputation, or evidence of specific instances of conduct) of the victim of the crime for which the D is being prosecuted, is not made inadmissible by §1101, if the evidence is:

1. Offered by the D to prove conduct of the victim in conformity with the character or trait of character.

2. Offered by the prosecution to rebut evidence adduced by the D under (1).

(b) In a criminal action, evidence of the D’s character for violence or trait of character for violence (in the form of an opinion, evidence of reputation, or evidence of specific instances of conduct) is not made inadmissible by §1101 if the evidence is offered by the prosecution to prove conduct of the D in conformity with the character or trait of character and is offered after evidence that the victim had a character for violence or a trait of character tending to show violence has been adduced by the D under paragraph (1) of subdivision (a).

(c) (1) Notwithstanding….
Class Notes:
· a prosecutor can question about an arrest, regardless if there was a conviction—even if the crimes seem unalike, they might both proceed from the same defects in character

· D can call witness to testify to his character

· Cannot testify about specific acts or possession of certain traits, only reputation 

· Can only testify about their opinion and reputation of D

· They must show an acquaintance with the D, so they are qualified to give an opinion

· But once a D opens this door, the prosecution can present contradicting witnesses and prosecution can cross-examine D’s witnesses (they can test the witness’ credibility)

· They are only allowed to say: “Have you heard?”—can’t say: “Do you know?”

· You can also say “if you heard that, would it change your opinion of D?”

· Prosecutors are not allowed to ask witnesses whether they (themselves) have been arrested—can only ask about a witness’ convictions
· You could object and say “Do you have a good faith basis for this…?” or “How do you know this?”

· **must have a good faith belief that the acts occurred 

· NOTE: 404(a) says if D offers evidence of victim’s character under 404(a)(2), then prosecution may offer evidence that the D shares this same trait, even if D has not put his own character in issue

Distinguishing Proof of Character Under Rules 413-415

· the requirement that proof must be by reputation or opinion does not apply to rules 413-415

· these rules require proof of specific acts
· the prosecutor must offer evidence of the D’s commission of another offense or offenses of sexual assault or of child molestation

E. Proof of Defendant’s and Victim’s Character in Civil Cases

· The exception to Rule 404(a)’s general ban on the use of character evidence permit criminal D’s to offer evidence of their own character or of their victim’s character
· **usually 404(a) only applies to criminal cases, but when the central issue in a civil case is criminal in nature, the D may use the exceptions in 404(a)

F. Evidence of Habit
FRE Rule 406—Habit; Routine Practice

Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not, and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
Advisory Committee Notes:

· distinguishes b/t character and habit:

· character is a generalized description of one’s disposition, or of one’s disposition in respect to a general trait, such as honesty, temperance or peacefulness

· habit is more specific—it describes one’s regular response to a repeated specific situation 

· a habit is the person’s regular practice of meeting a specific kind of situation with a specific type of conduct 

· habitual acts become semi-automatic

· habit evidence is highly persuasive as proof of conduct on a particular occasion 

· evidence offered as proof of drunkenness in accident cases is usually excluded

· evidence of religious habits to prove alibi (ex. at home observing the Sabbath) will be excluded

· courts will usually admit evidence of business transactions b/t one of the parties and a third person as tending to prove that he made the same bargain or proposal in the litigated situation

Class Notes:

· Evidence of a habit or regular usage, if properly defined and therefore circumscribed, involves more than unpatterned occasional conduct, that is, conduct however frequent yet likely to vary from time to time depending upon the surrounding circumstances; it involves a repetitive pattern of conduct and therefore predictable and predictive conduct
· **the more predictive the act, the more probative it is of present conduct

· **regular drinking does not qualify as a habit or a custom

III. Character For Truthfulness

A. General Principles
· evidence of a personality trait will be excluded, but evidence of the trait of truthfulness, or dishonesty, will generally be admitted to prove the secondary conduct of a witness in testifying truthfully (or untruthfully) from the witness stand

· the exception for admissibility is evidence of a witness’s credibility
Rule 607—Who May Impeach
The credibility of a witness may be attacked by any party, including the party calling the witness.

· this is different than saying they are always a liar (this is attacking her character)
· saying they are lying about this specific event attacks her credibility 
608—Evidence of Character and Conduct of a Witness

(a) Opinion and Reputation evidence of character. 

The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:

(1) the evidence may refer only to character for truthfulness or untruthfulness, AND

(2) evidence of a truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise

(b) Specific instances of conduct. 

Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other than conviction of crime as provided in 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court if probative of truthfulness or untruthfulness, be inquired into on cross examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.


The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to character for truthfulness.

Advisory Committee Notes:

608(a)

· one of the exceptions to 404(a) is that character evidence is admissible for proving or disproving the witness’ credibility (in the form of reputation or opinion)

· character evidence in support of credibility is only admissible after the witness’ character has been attacked
· “attack” can include any opinion or reputation that the witness is untruthful, evidence of misconduct (ex. conviction of a crime) and corruption

· Evidence of bias or interest is not included 

608(b)

· the rule generally bars evidence of specific instances of conduct of the witness for the purposes of attacking or supporting his credibility 

· two exceptions

· 1. specific instances are provable when they have been the subject of a criminal conviction 

· 2. specific instances may be inquired into on cross-examination of the principal witness or of a witness giving an opinion of his character for truthfulness

· The instances inquired into must be probative of truthfulness or untruthfulness
· Also subject to 403 test
Class Notes:

608(a)
· this is talking about any witness, could be the D

· this is someone saying this is their opinion is drunk/sober, truth/liar, etc.; OR

· a lot of people in our community think these things about this person

· you can only put on truthfulness after untruthfulness has been put on

608(b)

· you are not allowed to say specific details/instances when this has happened, you can only say “it is my opinion that ...” etc.
· if DA asks about a specific instance, the witness can answer, but that is the end of the subject, he cannot impeach the witness on that answer

· **there will always be a motion in limine about prior convictions

Character and Credibility

General Rule: evidence of a person’s character, if offered to prove action in conformity with, is generally barred.  

Six exceptions:

· 1. FRE 413—similar offenses in sexual assault cases

· 2. FRE 414—Similar offenses in a child molestation prosecution

· 3. FRE 415—similar offenses in a civil action concerning sexual assault or child molestation

· 4. FRE 404(a)(1)—character of accused

· 5. FRE 404(a)(2)—character of victim

· 6. FRE 404(a)(3)—character of witness

Character of Witness

· once a witness has offered testimony, the opposing lawyer may use character evidence to attack the witnesses credibility, and then the witness’ sponsoring attorney can use character evidence to support her credibility 

· for the D, the character evidence must bear on a “pertinent trait of character” (it must have something to do with the crime charged)

· for a witness, to be pertinent, the evidence must bear on the witness’s character for truth-telling

· 404(a)(1) and (2) permit only the criminal D to initiate the use of character evidence, but Rules 608 and 609 permit either party to initiate an attack on a witness’s credibility
· A party may support a witness’ character for truthfulness only after the other party has attacked that character

Non-Character Modes of Impeachment of a Witness

· most attacks on a witness’ credibility  are not attacks on the witness’ character for truthfulness

· usually the attack is based on that specific testimony being a lie

· Three forms:

· 1. evidence of witness’ bias

· A judge will permit this as long as it survives 402 and 403 tests

· 2. contradiction in the form of past inconsistent statements made by the witness

· 3. contradiction in the form of other evidence, such as physical evidence, the testimony of another witness, or the common experiences of life, which may expose the testimony as implausible

· NOTE: evidence of bias or interest does not qualify as an attack on the witness’ character for truthfulness under Rule 608(a)(2)

Rule 608
608(a)
· permits either party to offer evidence of the witness’s character for truthfulness or untruthfulness in the form of opinion or reputation

· the evidence must pertain to character for truthfulness or untruthfulness, not to character for peaceableness, temperance, or anything else

· a witnesses character for truthfulness may be supported only after it has been attacked

608(b)

· permits a party to ask on cross-exam about “specific instances of the conduct of a witness”

· This is allowed either during cross examination of both the principal witness and the secondary witness
· Principal witness- a witness that can testify about the crime or actual event

· Secondary witness- a witness who can testify about the character of a witness, or something other than the main event
Limitations on FRE 608(b)(1)

· exposes every witness who takes the stand to possible cross-exam about past specific instances of conduct of the witness that might suggest she has an untruthful character

· limitations of this rule:

· 1. the specific incident must be probative of truthfulness or untruthfulness
· 2. it may not be proved by extrinsic evidence
· means the lawyer must accept the answer the witness gives him—he may not call a second witness to disprove the witness’s answer to his question

· 3. must survive the 403 balancing test

· 4. a lawyer cannot ask about any specific instances of conduct without a good faith basis for believing that they took place
· 5. the trial judge must exercise reasonable control to protect witnesses from harassment or undue embarrassment

· 6. cannot use 608 to get around the limits on evidence in 609 (past criminal convictions)
608
· 404(a)(3)  Truth or Veracity of Witness
· Reputation and opinion only on direct

· Cross- specific instances of conduct

· Character must be attacked before it can be supported

· Applies in criminal AND civil.

· Either side can attack the credibility of the witness as it relates to truth or veracity.

· Addresses WHO this person IS.

· Idea behind this is that if someone has character of being truthful or not truthful it will apply when they are on the stand.

· Cannot bring it up until character (in terms of truth or veracity) is called into question/when they have been attacked by the other side.

· Deals with character:  the person they cast themselves to be in the community – this is limited by 608.  But bias, motive, & interest to lie, regardless of provisions of 608, under CEC 780 whether or not they are lying or can be impeached on this occasion is ALWAYS relevant when it is about THIS case and THIS occasion.

B. Use of Past Convictions

1. The Theory and History of Rule 609

Rule 609—Impeachment by Evidence of Conviction of Crime

· this is the D or any witnesses

· there is no 403 test in this part—the judge does not have a choice, it has to be admitted

· it must be admitted if it involved dishonesty or false statement, regardless of the crime (so it can be a felony or a misdemeanor)

· courts have found that bank robbery is not a crime of dishonesty
· to define crimes involving dishonesty and false statements

· perjury, false statement, criminal fraud, embezzlement, or false pretense, or any other offense which involves an element of deceit, untruthfulness, or falsification
Rule 609 and Defendant Testimony

· Rule 609 permits opposing counsel to impeach witnesses with evidence of their past crimes

· you can ask the witness or verbally, or show a court document of the conviction

· generally lawyers are not allowed to inquire into the underlying details of the crime, but sometimes judges allow the witness to explain the crime or the conviction

· Rule 609 gives criminal D’s stronger protections against impeachment by past crimes than are accorded most witnesses

· Once D gets up to testify, his criminal record can be displayed

· To get past convictions in, the state has to prove under 609 that they were punishable by death or more than a year in prison, and then they must pass a reverse 403 balancing test
· For a crime of more than 10 years old (from the time of conviction or when D got out of jail—whichever is later), the Court will only let them in if it determines that they pass the 403 test
· Even if the D was out of prison over 10 years ago, if he had to go back for a parole violations, the 10 years starts when that sentence is finished
609(a)(1)

· this is written in terms of the potential punishment, not the punishment actually given

· the requirement that the penalty must be more than one year, means that the crime is a felony, not a misdemeanor

· if this is used against the accused, there is a stricter weighing test—reverse 403
· this weighing test is governed by five factors 

· Formula for Deciding Probative Value under 403:
· 1. nature of the crime
· 2. the time of conviction and the witness’ subsequent history
· 3. similarity between the past crime and the charged crime
· 4. importance of the D’s testimony; AND
· 5. the centrality of the credibility issue
· *the more critical the D’s testimony to his case, the more hesitant the court should be to admit the impeaching evidence

· b/c his defense could be severely prejudiced if he is deterred from testifying from fear that he will be convicted on the basis of a prior crime

609(a)(2)

· does not need to pass the 403 test—as long as it meets the “dishonesty or false statement” standard, it will be admitted (the court does not have discretion)

· but it is still subject to the constraints on Rule 609(b), (c), and (d)

609(b)

· says it will be excluded if the court determines that the probative value of the conviction, substantially outweighs its prejudicial effect

· As a result, convictions over 10 years old will be admitted very rarely and only in exceptional circumstances 

609(d)

· juvenile adjudications are never admissible in civil cases or to impeach the testimony of criminal D’s

· when used against other witnesses in a criminal trial, they must survive the strictest standard

· they can only come in if the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission is necessary for a fair determination of the issue of guilt or innocence

Standards of Admissibility (easiest to most difficult)

· 1. 609(a)(2)—convictions involving dishonesty or false statements are admissible, subject only to limits imposed by 609(b), (c), (d)

· 2. 609(a)(1)—convictions of witness other than D can come in if they were punishable by death or an imprisonment of over a year, subject to 403

· 3. 609(a)(1)—convictions of D as a witness can come in if they were punishable by death or an imprisonment of over a year, subject to reverse 403
· 4. Rule 609(b)—if 10 years has passed since conviction or release from prison has passed (whichever is later), evidence of conviction is not admissible unless the probative value of admitting them in outweighs the prejudicial effect

· 5. Rule 609(d)—juvenile convictions are never admissible, except against a witness in a criminal trial other than D, as long as the court finds that the admission in evidence is necessary for a fair determination of the issue of guilt or innocence

Appellate Review of 609
· if the trial judge disregards the safeguards of Rule 609, the D can appeal, if two conditions are met:

· 1. the D must in fact testify at trial (otherwise you would not know the effect of the judge’s ruling)

· 2. the prosecutor must introduce evidence of the contested conviction (if the D introduces it himself, he has waived his rights to complain about it later)
Difference in CA
· Focuses on crimes of MORAL TURPITUDE
· Felony AND Misdemeanors

· DEFINED AS:
· Willingness to do evil – than willing to lie in front of jury
· Willingness to make false statements.
· *CA combines 609(a)(1)and(2) and makes it into one rule.
· Look at conviction:
· No time limit on misdemeanors or felonies.
· No regard for incarceration time or status.
· Judge must take 403 balancing into consideration.

C. Rehabilitation

Credibility of Witness

· In determining the believability of a witness you may consider anything that has a tendency in reason to prove or disprove the witness:
· 1. Ability to see or hear
· 2. Ability to remember or communicate
· 3. Character & quality of testimony
· 4. Demeanor and manner of witness
· 5. Bias, Interest, or Motive
· 6. Existence or Non-Existence of any fact
· 7. Attitude of witness towards this action
· 8. Prior consistent or inconsistent statement.
· When someone gets on the stand and says about the accused:  “he’s a good guy”.
· He’s charged with a crime & saying “he’s a good guy” = CHARACTER
· B/c its implying that since he’s a good guy, he could not have done this

· If pertinent character trait then go to 404(a)(1)or(2)  
· No go to 404(a)(1) by virtue of him being a good guy did not commit this offense.
· SO, then opposing counsel by via 405 ask about specific instances of conduct:
· “Have you heard that he had hit a dog with a poll?”
· If witness says “NO,” then you can NOT bring in other evidence to prove that this was in fact true whether or not the guy admits if he has/has not done so.
· Goes to inherent dangers/unfairness to the side that calls a character witness. 
Class Notes:

· Rehabilitation- a party’s attempt to support a witness’s character for truthfulness

· Rule 608(a)(2)- one party can rehabilitate its own witness’s character for truthfulness only after the other party has attacked the witness’s character for truthfulness

· *once a litigant has attacked a witness’ character for truthfulness, the opposing lawyer may support the witness’ character for truthfulness (using propensity)

· attacks that go to prior statements etc., do not go towards character evidence
· this means that the lawyer is not stuck with witness’ answers, he can bring in evidence to contradict her past statements
· ex. aren’t you suing the doctor and the hospital?—this would go towards bias of the witness
Examples of when the other party can “rehabilitate the witness” (when one party has):

· Offered opinion or reputation testimony of the witness’s bad character for truthfulness—Rule 608(a)

· Elicited on cross examination evidence of specific acts of the witness that are probative of untruthful character—Rule 608(b)

· Offered evidence of a past conviction of the witness under Rule 609

Three Ways to Attack the Truthfulness of a Witness’ Testimony

· 1. evidence of bias

· This does not qualify as an attack on the witness’ character under 608(a)(2)

· 2. contradiction by past inconsistent statements

· This depends on the circumstances to know whether it can be an attack on the witness’ character for truthfulness

· 3. contradiction by conflicting evidence

· depends on the circumstances to know whether it can be an attack on the witness’ character for truthfulness
D. Use of Extrinsic Evidence
Extrinsic Evidence

· there is a common law principle that extrinsic evidence will not be admitted on a collateral matter

· what constitutes “extrinsic evidence” and a “collateral matter” depend on the circumstances
· Extrinsic evidence- evidence of specific acts beyond what may be gotten on cross-exam is deemed “extrinsic” b/c  it is outside information
· extrinsic evidence is admissible, as long as it is entered to prove a matter that counts (admissible to prove the issue in dispute)—BASICALLY IT WILL BE ADMISSIBLE IF IT PASSES THE 403 BALANCING TEST RULE
· Collateral evidence- evidence that is not directly probative of the issues in dispute 
· **witness bias is not considered to be a collateral issue, so a lawyer can bring in a second witness to prove that the first witness was biased towards D
Two Dead Ends for the DA in Character Evidence

· 1. under 405(a), lawyers can ask the witness on cross-exam whether that witness has heard of a specific act committed by the person about whose character the witness is testifying, but regardless of the witness’ answer, the lawyer cannot present any other evidence
· 2. under 608(b), the lawyer may cross-exam the witness about specific instances of conduct that bear on that witness’ character for truthfulness, but the lawyer cannot try to prove it with extrinsic evidence (if witness denies knowing about it or doing it, the lawyer has to accept that answer and move on)
· NOTE: in both of these circumstances, the lawyer must “take the answer of the witness”
· NOTE: both of these two situations are considered “collateral” b/c they are not directly probative of the issues in dispute 
404(b)

· because evidence that comes in for some “other purpose” under 404(b) is not character evidence, it is therefore not constrained by the rules governing character evidence

· ex. evidence of a previous act that is so similar to the crime charged is admissible b/c it can show “identity” under 404(b)

Rule 608(b)
· forbids extrinsic evidence about specific instances of conduct that bear only on character for truthfulness

· this rule’s bar against extrinsic evidence applies only to evidence offered to show the witness’s general character for truthfulness—it places no restriction on extrinsic evidence offered to show that the witness lied in this case
· therefore a lawyer can offer any sort of evidence to prove that the witness is biased or to contradict the witness’ testimony 

E. Rape Shield Laws
· you cannot show voluntary connection between her and other men

· Rule 412—Rape Shield Act

· **evidence of the victim’s previous sexual conduct with someone other than the accused can come in to show her motive for fabricating the charge or to specifically rebut elements of her testimony
1. Victim’s Past Sexual Behavior

FRE Rule 412—Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition

(a) Evidence Generally Inadmissible.  The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c).  


(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.


(2) Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution;

(C) evidence of the exclusion of which would violate the constitutional rights of the D.


(2) In a civil case … 
Advisory Committee Notes:
· *412 applies to both criminal and civil
· This applies in all criminal cases—not just cases about rape or sexual abuse

· Ex. kidnapping
· Bars evidence relating to the victim’s past sexual behavior or sexual predisposition, whether offered as substantive evidence or for impeachment
· Except in designated circumstances where the probative value of the evidence significantly outweighs possible harm to the victim

· This extends to “pattern witnesses” who testimony about other instances of sexual misconduct by the person is otherwise admissible
· When a case does not involve sexual misconduct, evidence relating to third party witness’ alleged sexual activities does not fall under the rule, but that witness is still protected by 404, 608, and 403

· Even if certain evidence about past sexual history would come in under 402, 404(b), 405, 607, 608, 609, etc., it will still be barred under 412

· The rule includes all sexual acts, even those that only imply sexual activities

· Use of contraceptives is inadmissible

· Birth of an illegitimate child inadmissible

· Evidence of STD (venereal disease) inadmissible

· Fantasies and dreams not admissible and other “sexual behavior of the mind”

· Evidence of the victim’s mode of dress, speech or life-style will not be admissible

· (b)(1)(A) requires proof in the form of specific instances of sexual behavior because of the limited probative value and unreliability of reputation or opinion evidence
· Evidence of specific acts of sexual behavior with a person other than D can come in to prove the semen, injury or other physical evidence, was from someone else

· This evidence will not come in if it does not pass 403 test

· (b)(1)(B) requires proof in the form of specific instances of sexual behavior because of the limited probative value and unreliability of reputation or opinion evidence
· Will be offered to show consent, or if prosecution offers it

· Includes:

· evidence of prior instances of sexual activities b/t D and V

· statements in which the V expressed an intent to engage in sexual intercourse with the accused, or voiced sexual fantasies involving the specific D
· in child sex abuse case, the prosecution may offer evidence of uncharged sexual activity between D and V to show a pattern of behavior by D (under 404(b))
· but evidence of the V’s sexual disposition is still not admissible under this exception 
· (b)(1)(C)
· Evidence of specific instances of conduct may not be excluded if the result would be to deny a criminal D the protections afforded by the Constitution
· Ex. statements where V has expressed an intent to have sex with the first person encountered on a particular occasion can’t be excluded without violating the due process rights of a rape D, who is trying to prove consent
· (b)(2)- civil cases require a reverse 403 balancing test
· Reverse 403- Whoever is trying to get the evidence in must prove that the probative value of the offered evidence “substantially outweighs the danger of harm to any victim and of unfair prejudice of any party”
· Unlike regular 403, this test shifts the burden to the offering party to show admissibility, instead of making the opponent justify why it should be excluded
· It also it a higher standard than 403, because it also takes “harm to the victim” into account in the weighing test
· Evidence of reputation will only come in if the V has put her reputation in controversy
CEC §782—Sexual offenses; evidence of sexual conduct of complaining witness; procedure for admission

(a) In any prosecution under section 261, 262, 264.1, 286, 288, 288a, 288.5, or 289 of the Penal Code, or for assault with intent to commit, attempt to commit, or conspiracy to commit any crime defined in any of those sections, except where the crime is alleged to have occurred in a local detention facility, as defined in Section 6031.4, or in a state prison, as defined in Section 4504, if evidence of sexual conduct of the complaining witness is offered to attack the credibility of the complaining witness under Section 780, the following procedure shall be followed:

(1) A written motion shall be made by the D to the court and prosecutor stating that the defense has an offer of proof of the relevancy of the evidence of the sexual conduct of the complaining witness proposed to be presented and its relevancy in attacking the credibility of the complaining witness…
§783—Sexual harassment, sexual assault, or sexual battery cases; admissibility of evidence of P’s sexual conduct; procedure

In any civil action alleging conduct which constitutes sexual harassment, sexual assault, or sexual battery, if evidence of sexual conduct of the P is offered to attack credibility of the P under section 780, the following procedures shall be followed…

Class Notes:

· 412 only allows evidence of the victim’s past sexual behavior with persons other than the D to challenge the source of semen or injury
· evidence that V accused someone else and then quickly retracted is not evidence of past sexual behavior of the V, but rather impeachment evidence used to attack the V’s credibility
· Standard: when considering the admissibility of such evidence, the question for the trial court is not whether it believed the  prior allegations were false, but whether reasonable jurors could find, based on the evidence presented by D, that the victim had made prior false accusations
TEST FOR PAST FALSE ACCUSATIONS BY VICTIM:

(Same test as in Character Problems)
· 1. 402- is evidence relevant? 

· 2. 404(a)—is it barred by 404(a) b/c its character evidence? 

· 607- either party can impeach

· 608- must be opinion or reputation evidence
· Evidence of truthfulness/untruthfulness can only come in after the witness’ character has been attacked for those things

· No extrinsic evidence—Lawyer must accept whatever answer witness gives

· Specific instances can only be brought up on cross-exam

· 613- extrinsic evidence of prior inconsistent statements can only come in if witness gets a chance to explain or deny them

· 3. 404(b)—does it fall under 404(b) to show something other than character?
· 4. 104(b)—judge must decide that a reasonable jury could find by a preponderance of the evidence that V had done this
· judge gets to decide whether by a preponderance of the evidence that the victim has made false accusations in the past (that these actually occurred)

· 5. 403—balance the prejudice and harm to the victim (stronger test)
· 6. 105—can a limiting instruction decrease the prejudicial affect?
Difference in California Law:

· In CA, specific instances are allowed—there is no such bar as under 608(b)
Rule 412
(a) Inadmissible:

· evidence offered to prove that any alleged victim engaged in other sexual behavior

· evidence offered to prove any alleged victim’s sexual predisposition 

· ex. what were you wearing? Were you drinking?, etc.

(b) Exceptions

· specific instances of sexual behavior can be admitted to show DNA, semen, etc. came from someone else

· rape kit needs to be done within 72 hours

· one of the first questions they ask is whether the person has had sex with anyone else recently—to see whether it could have been anyone else

· *403 test still applies

· Evidence of preexisting relationship b/t V and D 

· but only if there was sexual acts in that relationship

· exception: 
· if they watched S&M videos and put on costumes, but did not actually have sex, it will still come in
In Camera Hearing:

· in the judge’s chambers

· public never hears about this, but it will go on the record when the case is appealed

§782

· judge determines what questions can be asked
2. 404(b) Style Uses of Evidence of Past Sexual Behavior

Proof of Bias

· D’s should be allowed to expose to the jury the facts from which jurors could appropriately draw inferences relating to the reliability of the witness
· Ex. a case where D and V had consensual sex, and her bf saw her with D. She did not want her boyfriend to find out that she had sex with D, so she said it was rape to protect her relationship.  The Court will give D a chance to cross-examine V about her relationship with the boyfriend 

Cross Examination in General

· the “Confrontation Clause” only guarantees an opportunity for effective cross examination, not cross examination that is effective in whatever way, and to whatever extent, the defense might wish”

· D has a constitutional right to cross examine a witness directed toward revealing possible biases, prejudices, or ulterior motives as they may relate directly to issues or personalities in the case at hand

· Cross examination as to “general credibility” is not constitutionally protected

· “the exposure of a witness’ motivation in testifying is a proper and important function of the constitutionally protected right of cross examination”

D’s Right to Testify

· The Constitution provides a criminal defendant with an implicit right to testify in his or her own defense, but that right is not unlimited—he cannot testify about everything (ex. things he has heard about V’s sex life)
· Rape shield laws say that victims of rape/attempted rape deserve heightened protection against surprise, harassment, and unnecessary invasions of privacy.

· The state is required to evaluate whether the interests served by the rule justify the limitation imposed on the criminal defendant’s right to testify

· Ex. The court can allow D to tell his whole story except for references to her reputation or past sexual conduct—exactly what the statute tries to prevent

Reminders on Rape Shield Laws:
· 412 and 1108 allow us to have a uniform way of applying the rape shield acts

· generally prior false allegations are going to come in, for the most part

· it is common for the jury to decide that the truth is somewhere in the middle of V’s story and D’s story—juries will sometimes take a few parts of each 

IV. Competency of Witnesses
FRE 601 & CEC 700- every person can testify (people with no memory, mentally retarded, children, etc.)
All You Need to Know for Competence
· someone has to understand the duty to tell the truth and agree to do so—they have to understand what that oath means 

· when there is a compelling reason (as in the case for children), the trial court will usually hold a competency hearing before permitting the witness to testify
· a child’s age alone is not considered a compelling reason

· ex. 3 year old child—do they understand?—we need to know whether they understand telling the truth before they go up there

· you have to ask them very simple competence questions—ex. if I told you this [blue] tie was red, would that be the truth? Hopefully they say NO)

· they need to know how to convey information—CEC 701(1)

· if they don’t speak English, they get an interpreter

· personal knowledge of the witness- unless they have personal knowledge about the matters, they are not qualified to testify (CEC 702)

FRE Rule 601—General Rule of Competency

Every person is competent to be a witness except as otherwise provided in these rules.  However, in a civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

CEC § 700—General Rule as to Competency

Except as otherwise provided by statute, every person, irrespective of age, is qualified to be a witness and no person is disqualified to testify to any matter.

Advisory Committee Notes:

· this rule eliminates all grounds of incompetency, not specifically recognized in the FRE

· including: religious beliefs, conviction of a crime and connection with the litigation (as a party, spouse, etc.)
· Dead Man’s Act are not excluded by this rule and are still relevant to competency

· There are no mental or moral qualifications for testifying as witness

· The jury gets to decide how much weight and credibility to give a witness, subject to judicial authority to review the sufficiency of the evidence

· Moral duty is emphasized during voir dire and in the oath under 603
CEC §701—Disqualification of witness

(a) A person is disqualified to be a witness if he or she is:

(1) Incapable of expressing himself or herself concerning the matter so as to be understood, either directly or through interpretation by one who can understand him; or 


(2) Incapable of understanding the duty of a witness to tell the truth

(b) In any proceeding held outside the presence of a jury, the court may reserve challenges to the competency of a witness until the conclusion of the direct examination of that witness.

FRE Rule 602—Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony.  This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses. 

Advisory Committee Notes:
· if the witness is testifying to a fact which can be perceived by the senses, he/she must have had an opportunity to observe, and must have actually observed the fact

· the witness himself can prove personal knowledge by his own testimony (the proof may consist of what the witness thinks he knows from personal perception)
FRE Rule 603—Oath or Affirmation

Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.

FRE Rule 610—Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.

V. Hearsay

A. Hearsay in General

· CEC 1200 & FRE 801

· Why is hearsay inadmissible:

· 1. it is unreliable
· if the person coming to testify is not the declarant, then he lacks competency—personal knowledge
· the jury does not get to test the credibility of the person who actually made the statement

· for jurors, it is often not so much about what the person said, but how they said it
· 2. there is no real chance to cross examine b/c all the witness knows is the statement itself
· **Hearsay is still subject to the to 403 balancing test
**Two guarantees of reliability** 
· 1. oath- presumption is people will take the oath and not lie (hearsay is said outside of oath)
· 2. cross-examination- you will be able to cross examine the declarant, therefore the evidence is presumptively unreliable 

FRE 801(a)-(c)

(a) Statement- A “statement” is (1) oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant- a “declarant” is a person who makes a statement.

(c) Hearsay- “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

Advisory Committee Notes:

· the word “statement” is to exclude evidence of conduct, verbal or nonverbal, not intended as an assertion

· *nothing is an assertion unless it is intended to be one

· Some nonverbal conduct, such as the act of pointing to identify a suspect in a lineup, is clearly the equivalent of words, assertive in nature, and counts as statement

· Nonverbal conduct is still untested in regards to perception, memory and narration, but there is less danger of fabrication when there is no intent to assert than with assertive verbal conduct
CEC §1200—The Hearsay Rule
(a) Hearsay evidence is evidence of a statement that was made other than by a witness while testifying at the hearing and that is offered to prove the truth of the matters stated.

(b) Except as provided by law, hearsay evidence is inadmissible.

(c) This section shall be known and may be cited as the hearsay rule.

FRE Rule 802

Hearsay is not admissible except as provided by these rules or other rules proscribed by the Supreme Court pursuant to statutory authority.

Hearsay Definitions:

· Hearsay- someone says something and someone hears it

· It can be nonverbal conduct of a person, as long as it is intended by the person as an assertion of fact
· Ex. flipping someone off (but it is not intended as an assertion of fact), flight (fleeing from the scene)
· declarant is a person who makes the out-of-court statement 

· Any statement made outside of court that does not come from the witness stand (not said under oath)

· saying a contradictory statement outside of court is not considered recanting b/c it is not under oath
· a person can be both a declarant and a witness if they testify
· witness- one who testifies

· statement- out of court—can be written or oral assertion
· Statement offered to prove the truth of what was said
· two questions to ask:

· 1. Is the litigant offering the statement to prove (the truth of) what it says?

· 2. Is it an assertion?

· **unless the answer to both questions is “Yes”—it is not hearsay

· Focus on what the statement is offered to prove and how the statement proves that fact

· Ex. if the statement offered is that someone said the V had a gun, and it is offered to prove D’s state of mind when he shot V, it is admissible, b/c even if the statement was false, D had a reason to fear V—this was not offered into evidence to prove that D had a gun (the truth of the statement)

· if it was merely to prove that the statement was made and heard—that is not the truth, so it is not hearsay—it is admissible
· Ex. “Fuck you”—is there truth in that statement? (without inferences)—there is no truth to that statement, therefore it is admissible 
· Ex. “Go get your coat.”—not hearsay, b/c it is a command (there is no truth in it, unless you draw inferences from it)

· NOTE: only look at the statement itself, not the inferences that can be drawn from the statement, and ask why it is being offered into evidence—what is it trying to prove
The Nature of Assertions
· not all oral and written expressions are assertions 

·  “Communicative intent” is the essence of an assertion
· Nothing is an assertion unless it is intended to be one

· Nonassertive conduct cannot constitute hearsay

How to Decide whether it is an Assertion:

· Ask yourself: “Could this conduct be a lie?”—If yes, it is an assertion

· **when deciding close calls on what is an assertion, courts should resolve it in favor of admissibility

Indirect Assertions

· when the immediate fact is being offered b/c it is a necessary link in the chain of inferences leading to an ultimate fact, it is being offered to prove what it asserts and it is hearsay.

Nonverbal

· where evidence of non-verbal conduct is relevant only to support inferences from the conduct to the belief of the actor and in turn to the truth of his belief, the evidence is seen as hearsay, and therefore inadmissible (unless there is an exception)

· evidence of an express assertion would be inadmissible

· if it appears that the individual did what he did in order to assert the fact that evidence is offered to prove, the hearsay rule must apply

Threshold question: Is it hearsay?

If it is Hearsay:
· 1. Is there an exception?
· Ex. of the women who calls 911 saying her husband hit her and then at trial says it never happened.  The 911 tape is hearsay, but the jury will get to hear it—it is admissible

· 2. Is it relevant? If it is, it will be admitted

If it is not hearsay:

· all you have to do is find out if it is relevant

· FIND A THEORY!

TEST FOR HEARSAY (must have all 4):

· 1. Is it a statement or assertion of fact?

· 2. Was it said by a person?
· 3. Was it somewhere other than the witness stand?
· 4. Is it being offered into evidence to prove the truth of what was said? (Was there truth in the statement itself?)
§780

All the factors that jury’ can consider when deciding the credibility of a witness—they can use any matter that has a tendency to prove or disprove the truthfulness of his testimony at the hearing (gives some suggestions, but not limited to this list).
Advisory Committee Notes:

· matters that may not be evidence in a technical sense can affect the credibility of a witness
· no limit on using “collateral evidence” to impeach, but they must pass 352 test

· 780 eliminates the “collateral evidence doctrine”—which excludes evidence that is relevant to credibility unless such evidence is independently relevant to the issue being tried
· 780 puts no limitation on the use of opinion evidence to prove the character of a witness for honesty, veracity, or the lack thereof
Credibility of Witness:

In determining the believability of a witness you may consider anything that has a tendency in reason to prove or disprove the witness:

(d) 1. ability to see or hear
a. Ex. do you wear glasses? Were you wearing them at the time of incident?

b. This is an example of weight vs. admissibility—it is admissible, but the amount of weight given is up to the jury


(e) 2. Ability to remember or to communicate
(f) 3. Character and quality of testimony

a. How consistent they are in their responses

b. You draw conclusions about each witness

(g) 4. Demeanor and manner of witness

(h) 5. Bias, interest or motive
(i) 6. Existence or non-existence of any fact
(j) 7. Attitude of witness toward this action
a. This is critical for the jury
(k) 8. Prior consistent or inconsistent statement
a. Has this person said the same thing in the past, or were they saying something different
B. Exceptions to the Hearsay Rule
Things that are not hearsay:

· readouts from machines
· b/c it is not a person
· statements that are not assertions of fact

· explains what declarant was thinking like questions

· actions that are not assertions of fact

· physical demeanor

· victim cries or weeps

· D’s demeanor during statements or confrontation
· Ex. of where daughters say they have been molested and haven’t talked to him in a few days, so the cops go to talk to him about them, he slams the door and tries to run out the back door—he looks very guilty
· Verbal/operative facts

· Statements in

· 422

· 647(a) etc.—solicitation of prostitution

· Drug sales

· Conspiracy agreement

· Res gestae 

· Not offered for the truth

· You can offer statements that are lies

· The falsity is the actual evidence

· V’s state of mind

· Truth does not matter, just what the V thought—(ex. 422)

· 187 when D alleges friendship with the V

· V told people that she was scared of D

· D’s state of mind
· Showing motive or evil or other fact

· Indicia

· Say proof of residence

· Mail, bills, cable—circumstantial evidence of residence

· MOST of these things are designs—and only suggest residency

· CA DL (driver’s license) will be hearsay

· Circumstantial evidence of something else

· Corroboration of W’s testimony

· Statements by D or other witnesses may be used to corroborate testimony, thus not hearsay

· Ex. James case where she wanted the court to know that the V had said these things to her

Five Categories of Hearsay Exceptions
· 1. Rule 801(d)(1): Prior Statements by Witnesses (requires that declarant be subject to cross examination)

· Prior inconsistent statements

· Prior consistent statements

· Statements of identification

· 2. Rule 801(d)(2): Admissions by Party Opponents

· The party’s own statement—“the  party’s own words are not hearsay when used against her at trial”

· Adoptive statements

· Statements by spokespersons

· Statements by agents

· Coconspirator’s statements

· 3. Rule 803: Exceptions in Which the Availability of the Declarant is Immaterial

· Present sense Impressions

· Excited utterances

· Then-existing mental, emotional, or physical condition

· Statements for medical diagnosis

· Recorded recollections

· Business records

· Public records and reports

· 4. Rule 804: Exceptions Applicable Only When Declarant is Unavailable

· Former testimony

· Dying declarations

· Statements against interest

· Forfeiture by wrongdoing

· *these are admissible b/c they are necessary—necessity occurs when the declarant is unavailable—804(a)
· but don’t confuse this with the physical absence of the witness (a witness can be on the stand and still be unavailable) 

· a memory loss could render the witness unavailable

· 5. Rule 807: Residual Exception

Main Difference b/t FRE and CEC:

· FRE 801(d)(1)(A)- statement that is inconsistent with the declarant’s testimony, and was given under oath (subject to penalty of perjury) at a trial, hearing, deposition, etc. 

· Unless it is under oath, it is only admissible to impeach, not for the truth of the statement
· prior inconsistent statements can be offered for the truth if given under oath
· Any other statement under oath (declaration, deposition, etc.)
· subject to cross examination
· CEC 1235—prior inconsistent statements are hearsay, but are admissible if the statement complies with 770 
· The statement does not need to be under oath

· Can come in not just to impeach—but also for the TRUTH
· MAY PROVE CASE WITH PIS (prior inconsistent statement) ALONE
· CA is more liberal in its admissibility 

FRE 801(d)
A statement is not hearsay if:

(1) Prior Statement by Witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition; OR (B) consistent with the declarant’s  testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person.

· **consider 801(d)(1) and (d)(2) to be hearsay exceptions (these are all technically hearsay under the definition, but they are admissible)
· They arise when the witness/declarant testifies at trial and is subject to cross examination concerning his own statement 

FRE 801(d)(1)(A)

· When his past statement is inconsistent with his current testimony, and the past statement was given under oath at another trial, hearing or other proceeding, or in a deposition

· you can complete the impeachment of a witness

· Ex. the woman that said her husband hit her, and then says she never said that at trial
Advisory Notes:
· requires that a prior inconsistent statement be made under oath

· requires that the declarant actually testify as a witness
· PIS can only be used to impeach the witness—not for the truth of the statement 
· Only those made at a trial (or hearing or deposition), while the D was subject to cross-examination, are admissible for the truth
FRE 801(d)(1)(B)
· The statement is “consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive”

· ex. mom is testifying that her son was at home with her on the night of the murder, same thing she said to the police that night—it is a consistent statement but you are showing she is willing to lie to protect her son
Advisory Committee Notes:
· PIS are admissible to rebut charges of fabrication, improper influence and/or motive

· If the opposite party wants to open the door for them to come into evidence, there is no reason it shouldn’t come in as substantive evidence
FRE 801(d)(1)(C)
· “a statement of identification of a person made after perceiving the person”
· same as CEC 1238
· CA §1238 (this is when declarant and witness are the same thing)

· Prior ID--“Evidence of a statement previously made by the witness is not made inadmissible…”

Common Example of Hearsay Analysis for Prior Inconsistent Statements:
· domestic violence victim calls 911 & says husband hit her.  Police officer comes to her house & she says husband hit her.  When she gets to court, the story changes and she says my husband did not hit me. 
· Her statement in court, while she is testifying, is saying husband did not hit her. 
· This is NOT hearsay b/c she did not relay anything she said out of court
· Can the prosecutor impeach the witness, even though it is his own witness?  

· YES, under 607, either side can impeach the witness
· The prosecutor will ask: “Did you call 911 and say "my husband hit me?”

· (Defense should say: OBJECTION b/c even if she is testifying, if the statement was made outside of court, even if she made that statement, the question may be calling for hearsay)

· The 911 tape is hearsay, but the jury will get to hear it—it is admissible

· Was it a statement, by a person, other than while testifying?
· yes, it was a statement, made by her, at home on the phone (out of court)
· Was the (out-of-court) statement being offered to prove truth of the matter? 
· It was said for 2 reasons: 
· 1. To impeach her; AND 
· 2. To show that prior statement is true. 
· Then the statement is in fact hearsay. 
· If in the same trial, the officer comes to testify, and she denies calling 911, the officer can impeach her (under CEC 780), and then can play the tape of the 911 call with her prior inconsistent statement. 
· The officer is not calling the witness a liar generally—just a liar in this situation.  780 
· He is offering it for the truth – that the situation happened the way that she said it happened in the prior inconsistent statement 
· It is hearsay and jury can do with it what they choose. 
C. Statements of Party Opponents

1. The Party’s Own Words

FRE 801(d)(2)—Admission by Party-Opponent
· the statement is not inadmissible under hearsay rules if the statement is offered against a party and is:

· A. the party’s own statement; OR

· B. a statement of which the party has manifested an adoption or belief in its truth; OR
· C. statement by someone authorized by the party to make statements for him; OR
· D. a statement by the party’s agent or servant, made during the existence of the relationship b/t he and the party; OR
· E. a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy 
· The statements will be considered when deciding whether the relationship (in C, D, and E) b/t declarant and the party was established
Advisory Committee Notes:
· under (B), when silence is relied upon to prove the party adopted an admission, the theory is that the person would under the circumstances, protest the statement made in his presence, if untrue
· under (C), a party’s books and records are usable against him, without regard to any intent to disclose to third persons

· under (D), the court must always ask: “Was the admission made by the agent acting within the scope of his employment?”

· (E)- the declarant’s statements do not alone suffice to establish a conspiracy in which the declarant and the D participated

· The court must consider the circumstances surrounding the statement when making its determination when deciding whether there was a conspiracy (identity of the speaker, the context in which the statement was made, or evidence corroborating the contents of the statements)
FRE 801(d)(2)(A)
· confessions are allowed in under 801(d)(2)(A)
· this is b/c people rarely lie in ways that hurt themselves—therefore a statement that harms the speaker’s interests is more likely to be truthful than is ordinary hearsay

· this does not have to be an admission—only a statement

· Criminal Defendant’s—if they choose to testify, any of their past crimes can be brought up to impeach them under 609

· any statement that a party makes—or that otherwise may be attributed to her under this rule—may come in against her because she said it.  Therefore, she cannot complain that her own statement may be unreliable

CEC §1220. Admission of a Party

· hearsay rule does not make a declarant’s statements inadmissible when they are offered against the declarant and he is a party to the action
· Statement of a Party—not an admission. ANY STATEMENT
· Offered by the prosecution only
· May be a paraphrase or a summary—Does not have to be an actual quote

· no requirement that it has to be taped or anything like that

· **in a criminal case, D cannot offer a statement, unless the DA chooses to put it in—the reason is that D is there, he can testify to it if he wants to, but he has to get on the stand and do it
· NOTE: not affected by the Crawford decision
2. Adoptive Admissions and Statements of Agents
FRE 801(d)(2)(B)

· four elements: 

· client heard and understood the statement

· he was at liberty to respond

· circumstances naturally called for a response

· client failed to respond
· NOTE: must be made in the scope of their employment
· Once agency, and the making of the statement while the relationship continues, are established, the statement is exempt from the hearsay rule

EXAMPLE:

· call about domestic violence

· man and woman are both at the scene

· cop asks what happened, woman says he hit me in the face

· man is about three feet away and says nothing

· a normal innocent person would say “I did not, she is insane, etc.”

· they would object in someway to her statement—whether by words or behavior

· when they don’t, it is called an adopted admission—by not saying anything he has adopted this as his own statement
CEC 1221

Evidence of a statement offered against a party is admissible, if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or his belief in its truth.
· elements:

· evidence of the statement

· made in presence of the party

· with knowledge of the content of the statement (understood what was being said)

· has by words/conduct 

· established his belief in the truth 

· Caveat:

· Most obvious is the non-denial

· Must be made under circumstances that reasonable/innocent individual would have denied

· NOTE: not affected by the Crawford decision
3. Coconspirator’s Statements

FRE 801(d)(2)(E) & CEC 1223
FRE 801(d)(2)(E) & 104(a)

· 801(d)(2)(E)—A statement is not hearsay if the statement is offered against a party and is a statement of a coconspirator of a party during the course and in furtherance of the conspiracy 

· NOTE: not affected by the Crawford decision
Three Reminders:
· 1. the preliminary questions posed by the co-conspirator exception to the hearsay rule (whether there was a conspiracy at the time the statement was made, etc.) are to be decided by the trial judge under Rule 104(a)

· 2. the judge should resolve these by a preponderance of the evidence
· **The jury has to decide whether there was a conspiracy and then whether the statement was in furtherance of the conspiracy to decide whether it comes in
· 3. the contested hearsay statement itself could be evidence of the existence of the conspiracy and other preliminary facts

FRE 104(a) Questions of Admissibility Generally
Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b) (relevancy conditioned on fact).  In making its determination it is not bound by the rules of evidence except those with respect to privileges.
· 104(a)—the jury does not hear the evidence (the judge can take into consideration anything he wants, he can decide the credibility is not good enough)

· the judge is making a legal call

· the main reason for the rules of evidence is to protect the jurors

· 104(b)—the jury may hear the evidence

Conspiracy:

· Conspiracy- two or more people

· The basic concept is that they are acting as agents for each other, therefore the acts and statements of one can be attributed to them all

· During the course and in furtherance of the conspiracy: 

· Before or During the commission of the conspiracy
· **if you are somehow involved in the same conspiracy, you are liable for everything your coconspirator says, even if you don’t even know the person

· before admitting a co-conspirator’s statements, there must be evidence that there was a conspiracy involving the declarant and the non-offering party, and the statement was made “during the course and in furtherance” of the conspiracy 
· “An item, offered and objected to, may itself be considered in ruling on admissibility, though not yet admitted into evidence.”
· Individual pieces of evidence, may be insufficient in themselves to prove a point, but may prove it in culmination with other pieces of evidence—the sum may be greater than its individual parts
· A piece of evidence, unreliable in isolation, may become quite probative when corroborate by other evidence
Preponderance of the Evidence Standard (2 Imp. Notes)

· 1. this standard in 104(a) is higher than the “sufficient-evidence” standard (has sufficient evidence been introduced, so that a jury could reasonably find the conditional fact by a preponderance of the evidence) of Rule 104(b)

· 2. the evidence used to prove facts under 104(a) do not have to be admissible themselves

· but, in 104(b), only admissible evidence may be used to prove contested preliminary facts

· **104(b) governs only preliminary questions regarding “the relevancy of evidence” and 104(a) governs everything else
D. Past Statements of Witnesses and Past Testimony

1. Introduction

· Rule 613- governs the impeachment of witnesses with past inconsistent statements

· past inconsistent statements, when offered to impeach, are not offered for the truth of what they assert, but merely to show that the witness says different things at different times and therefore should not be believed

· NOTE THE DIFFERENCE: past inconsistent statements that are admitted under Rule 801(d)(1)(A) come in substantively, and the jury may consider them for their truth

· But there is a higher standard for this rule, than to admit them under 613

· Rule 803(5) provides for the admission of hearsay—statements on the written record can be read to the jury and may be considered for the truth

	Rule
	Topic
	Conditions Regarding Declarant’s Availability of Memory
	Conditions Regarding Past Statement

	613
	Past Inconsistent Statements Offered to Impeach
	Declarant must have testified
	Questioning lawyer must have a good faith belief that witness made past statement



	801(d)(1)(A)
	Past inconsistent statements offered substantively
	Declarant must testify at trial or hearing and be subject to cross-examination “concerning the statement”
	Past statement is inconsistent and was:

1. given under oath, AND

2. at a “proceeding” or deposition

	801(d)(1)(B)
	Past consistent statement
	Declarant must testify at trial or hearing and be subject to cross-examination “concerning the statement”
	Past statement is consistent, is offered to rebut charge of recent fabrication or improper motive, and meets Tome rule

	801(d)(1)(C)
	Statement of identification
	Declarant must testify at trial or hearing and be subject to cross-examination “concerning the statement”
	Past statement identifies a person and was made after declarant perceived the person

	804(b)(1)
	Past testimony
	Declarant must be unavailable as defined by Rule 804(a)
	Past statement was:

1. testimony (given under oath)

2. at a “proceeding or deposition”; AND

3. subject to examination by party against whom now offered who then had a similar motive for saying that


FRE Rule 613—Prior Statements of Witnesses

(a) Examining Witness Concerning prior statements. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic Evidence of Prior Inconsistent Statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests or justice otherwise require.  This provision does not apply to admissions of a party-opponent as defined in Rule 801(d)(2).
Advisory Committee Notes:
· prior to cross examining a witness about his own prior statement in writing, counsel must show it to opposing counsel upon request

· this includes both oral and written statements
CEC §1235—Inconsistent Statements

Evidence of a statement made by a witness is not made inadmissible by the hearsay rule if the statement is inconsistent with his testimony at the hearing and is offered in compliance with Section 770.

CEC §1238—Prior Identification

Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement would have been admissible if made by him while testifying and:

(a) The statement is an identification of a party or another as a person who participated in a crime or other occurrence;

(b) The statement was made at a time when the crime or other occurrence was fresh in the witness’ memory; AND

(c) The evidence of the statement is offered after the witness testifies that he made the ID and that it was a true reflection of his opinion at that time.

Difference B/t 1235 & 1238

· under 1235, evidence of a prior ID is admissible if the witness denies having made the prior ID or in any other way testifies inconsistently with the prior statement

· under 1238, evidence of a prior ID is admissible if the witness admits the prior ID and vouches for its accuracy
2. Inconsistent Statements Offered to Impeach

· 613 allows extrinsic evidence of PIS to be introduced as long as witness has the chance to explain or deny it

FRE 806. Attacking and Supporting Credibility of Declarant
· the credibility of the declarant can be attacked using character evidence, even if the declarant is not on the witness stand
· if attacked, the credibility of the declarant may be supported by any evidence that would be admissible for those purposes if declarant had testified as a witness

· evidence of PIS is not subject to any requirement that the declarant is given an opportunity to deny or explain
CEC §770—Evidence of inconsistent statement of witness; exclusion; exceptions

Unless the interests of justice otherwise require, extrinsic evidence of a statement made by a witness that is inconsistent with any part of his testimony, shall be excluded unless:

(a) the witness was so examined while testifying as to give him an opportunity to explain or to deny the statement; OR

(b) The witness has not been excused from giving further testimony in the action. (subject to recall)

Notes:
· the judge can only exclude evidence of a PIS if the witness was not given an opportunity to explain or deny the statement during his examination, and  he has been unconditionally excused and is not subject to being recalled as a witness

· the only exception is the “interest of justice”
· ex. when the evidence is so new that the party seeking to introduce the statement did not know about it until the witness was excused
· rule of procedure
· (a)—must give the witness an opportunity to explain or deny the statement
· To give her the opp., you just have to ask her if she said that (here, she can say it was misinterpreted, etc.)
· (b)—Another way to give the witness another opportunity, you can make her subject to recall
· If the witness has been excused, she is no longer subject to recall
· THIS DOES NOT APPLY TO THE D (if he has PIS, then he must be questioned about it while on the stand)
· NOTE: if these are not followed, the prior inconsistent statements cannot be used for the truth
CEC 769
· You do not need to warn witness about statement that is going to be used
CEC 771

· you can use ANYTHING to refresh a witnesses memory

· if W says he does not remember, then show the written evidence to D, do not mark
· the adverse party (party not producing the writing) may choose to inspect the writing, and choose to cross-examine it, and/or choose to introduce it into evidence (whatever portion is necessary)
· Then give it to witness
· Direct W to portion that will refresh (allow witness to read it, see it, etc.)
· Ask if that refreshes their memory
· If the answer is NO, then you have a problem
· If the writing cannot be produced, by no one’s fault, the production of the writing will be excused
1235

· refusal to answer—no prior inconsistent statement (People v. Rios—163 Cal.App.3d 852)

· even if W says prior statements are lies, may come in for truth. (People v. Brown
“I DON’T REMEMBER” ANALYSIS

#1—MUST ATTEMPT TO REFRESH BY 771

· Court must make determination in a 405 whether genuine or a ploy (by Preponderance of evidence)
· If the judge thinks they are faking it, then it is considered a PIS, and he will allow the procedure in 1235 to occur (allow them in for the TRUTH)
· If genuine, go to past recollection recorded
· If W is evasive, but ultimately gives consistent statement, may not impeach
#2—1237—Past Recollection Recorded (after 771, you can go to recorded recollection)

· Written statement admissible if:

· W testifies

· W had inadequate recollection and writing was:

· Made when fresh in W’s recollection

· Made by W, at W’s direction, or someone while W made statement

· Offered after W testifies that this statement was true

· W says exhibit is accurate

#3—1237—when refreshing will not work

· the written statement is moved into evidence by being read to the jury

· Evidence Code §250 (something other than written, ex. VCR, CD, etc.)

· Admissible for the truth

· W must say they were telling truth

Hearsay: Miranda and Silence
· Silence sometimes constitutes an adoption under Rule 801(d)(2)(B) b/c you would expect an innocent person to deny an accusation, instead of just silence

· Four preconditions to using silence as evidence of an adoptive admission

· 1. the statement was heard and understood by the party against whom it is offered

· 2. the party was at liberty to respond

· 3. the circumstances naturally called for a response

· 4. the party failed to respond

· *silence may also be used to impeach if the witness’s previous silence is inconsistent with his testimony on the stand

· Once a person has been advised explicitly that she need not speak and that her words may be used against her, it is no longer natural to expect her to speak

· Ex. Miranda warnings-therefore, post-Miranda silence cannot be used to impeach a witness

· The court has held that absent Miranda warnings, a D’s silence may be used to impeach the D’s testimony, whether or not the D was in custody at the time of the silence in question (but not while in custody /post-Miranda)
· It is likely that pre-arrest, pre-Miranda silence can be considered an adoptive admission, as long as the accusation the D failed to rebut was made by a friend or private employer, not a cop, and no cop was nearby

· But not while in custody/after Miranda

· Harris v. NY- statements taken in violation of Miranda, although not admissible substantively against the D, may be used to impeach the D’s testimony

3. Inconsistent Statements Offered for the Truth

FRE 801(d)(1)(A)

4. Past Consistent Statements

FRE 801(d)(1)(B)

CEC §1236—Prior Consistent Statements

Evidence of a statement previously made by a witness is not made inadmissible by the hearsay rule if the statement is consistent with his testimony at the hearing and is offered in compliance with §791.

CEC 1236 and 791

· prior consistent statements are used to rehabilitate a witness

· b/c the statement was made closer in time, before lawyers and court system

· ex. a person is on the witness stand and is inconsistent on dates, and they are basically the same as her statements to the police officer

Ex. of Questions that Go to Bias, Motive or Interest:

· Were you granted immunity? No

· Were any charges filed against you? No

· Were you allowed to plead to a lesser charge? No

· Didn’t you tell the D involving …? No

· **all of these are implied attacks—allows prior consistent statements 
1236:
· in case of recantation:

· to cop: Dad molested me

· at prelim (PX): Dad did not molest me

· at trial: Dad did not molest me

·  you impeach with first statement, preliminary hearing testimony is NOT ADMISISBLE

· NOTE: must attack credibility at the preliminary hearing
· The consistent statement must occur BEFORE the inconsistent statement
· The prior consistent statement has no relevancy to refute the charge unless the consistent statement was made before the source of the bias, interest, influence or incapacity originated

· “Impeachment by charging that the testimony is a recent fabrication or results from an improper influence or motive is, as a general matter, capable of direct and forceful refutation through introduction of out-of-court consistent statements that predate the alleged fabrication, influence or motive.  A consistent statement that predates the motive is a square rebuttal of the charge that the testimony was created because of that motive.  By contrast, prior consistent statements carry little rebuttal force when most other types of impeachment are involved.”
5. Statements of Identification

FRE 801(d)(1)(C)

· Statements of a witness who form the basis for a composite drawing are not inadmissible b/c they are statements of an out-of-court identification by a witness who is available for cross-examination
· The only requirement under 801(d)(1)(C) is that the witness be available for cross-examination regarding the statement 

THE CHECKLIST FOR CEC §1238—Prior ID 

· evidence of any earlier ID of D, whether or not W can ID at trial
· it is admissible for the truth
· if lineup/show up/photo ID

· must be fair burden on you

· description is also admissible

· you have to ask the witness two questions—substantive evidence if both answers are YES:

· 1. Was ID made when crime was fresh in your memory? ; AND

· 2. When you made the ID, was it your true opinion at the time (did you tell the truth)?

· **these questions are the same in federal court, as in CA

· **if both of the answers are yes, then you can bring in the person that the witness said the statement to, so he can testify that it was actually said
· **this is a 104(a) decision by the judge—legal determination
E. Hearsay Exceptions Under Rule 804: “Declarant Unavailable” 

1. Past Testimony

FRE 804(b)(1-2) = CEC 1290, 1291, 1292
Difference B/T 804(b)(3) and §1230
Prior Consistent Statements
· 1. Prior consistent statements admitted to attack witness, or 

· 2. Express or implied charge of fabrication or bias, AND
· Ex. if the W is filing for divorce and child custody—so the defense questions her on child molestation charges against the father, to make it look like she is making it up

· Then you have to rehabilitate your witness by bringing in her prior consistent statement 
· If W claims she did not say this at all, you go to 770 and either give her an opportunity to explain or to deny the statement; OR make her subject to recall (this is the same in both federal and CA)

· if she explains or denies it, then you can allow evidence into impeach her, and in CA it can come in for the truth

· 3. Consistent statement was made before the PIS

804. Hearsay Exceptions: Declarant Unavailable

· (a) unavailability of a witness, includes situations in which declarant:

· is exempted by a privilege

· refuses to testify concerning the subject matter

· does not remember the subject of declarant’s statement (lack of memory)

· is unable to be present b/c of death or illness (mental or physical)

· is absent from the hearing

· a declarant is not unavailable if the reason for unavailability is due to wrongdoing of the proponent of the a statement to prevent the witness from testifying

· (b) if witness is unavailable, the following are excluded from the hearsay rule:

· (1) former testimony at another hearing- if the party against whom the testimony is offered had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination
· This can be offered (1) against the party against whom it was previously offered or (2) against the party by whom it was previously offered
· (2) statement under belief of impending death (believing death was imminent)

· (3) statement against interest- so far contrary to declarant’s interest, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true

· A statement that exposes the declarant to criminal liability and offered to exculpate the accused is not admissible unless there is corroboration to prove the trustworthiness of the statement 

· *Difference b/t FRE and CEC §1230
· Decided based on the circumstances in each individual case
· (6) forfeiture by wrongdoing- a statement offered against a party that has engaged in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness

When declarant is unavailable: (including when they don’t remember)
· Use 804 

· 804(b)(1)—former testimony

· Same or different proceeding

· Had an opportunity and similar motive

TEST FOR 804(b)(1)—FORMER TESTIMONY
· Does the person have the same or similar motive at the prior hearing as they do at this hearing? 
· b/c then the question and the answers will be the same as if you would have cross-examined them at this trial—therefore it should come in b/c it would be equivalent to her testimony

· However, in regards to civil vs. criminal trials, the D will argue that in the first trial P was after money, and this time it is all about taking away the D’s liberty

· In this instance, the motives are not going to be similar enough to let it in

TEST FOR SAME MOTIVE: whether the questioner had a substantially similar interest in asserting that side of the issue (this is fact specific to each case)

· ex. if a fact held a lot of weight in the investigatory stage, but it not as important to prove at the trial, then the questioner would not have the same motive at both stages

· ex. if the prosecutor at a grand jury stage is only trying to investigate the crime and develop the facts, he would not be the opponent of witness, but at trial he would be trying to prove his side of the issue 
Factors to use in determining this:

· Nature of the two proceeding (both what is at stake and who has the burden)

· Cross examination at the prior proceeding (both what was asked and what was available)

· *the courts tend to favor interpretations of the rules which facilitate the presentation of a complete picture of the fact-finder
Grand Jury Testimony
· In a grand jury, there is no judge, no defendant, just the prosecutor, the witnesses, and the grand jury

· this takes the place of the preliminary hearing

· federal system does not have preliminary hearings
· testimony from a grand jury hearing will not come in under 804(b)(1) b/c the prosecutor in the grand jury hearing has a different motive than a prosecutor in the trial
· the grand jury is truly an investigative body—often results in no holding- no bill

2. Statements Against Interest

FRE 804(b)(3)

· statement tends to expose the declarant to criminal liability

· it is so bad for him that it would not have been made if it weren’t true

· ex. in the Cary Stainer trial, some other guy confessed to the crimes and gave a few details about the three murders, so at trial the defense wanted to introduce this guy’s statements, but when on the stand, he takes the 5th—does this make him unavailable

· *you need corroboration 

CEC §1230. Declarations Against Interest
Evidence of a statement by a declarant having sufficient knowledge of the subject is not made inadmissible by the hearsay rule if the declarant is unavailable as a witness and the statement when made, was so far contrary to the declarant’s pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far tended to render invalid a claim by him against another, or created such a risk of making him an object of hatred, ridicule or social disgrace in the community, that a reasonable man in his position would not have made the statement unless he believed it to be true.
DIFFERENCE B/T CEC 1230 AND FRE 804(b)(3)

· case law suggests that “sufficient knowledge” in 1230 means the same things as “corroborating circumstances” in FRE 804(b)(3)
· in 1230, it is enough that the statement “created such a risk of making him an object of hatred, ridicule or social disgrace in the community”
Class Notes:
· reasonable people, even if they are to especially honest, tend not to make self-inculpatory statements unless they believe them to be true

· *but, it does not mean all of the other statements (non-self-inculpatory statements) that he made will come in, even if they are surrounded by self-inculpatory statements

· This is decided on a case-by-case basis
· It has to be a statement against his penal interest which is being brought up—it cannot be bringing someone else into the situation—so damaging that you would not have said it if it was not true

· The jury cannot hear something bad about someone else

· This becomes very significant with joint trials

· Co-Defendants can’t call each other as witnesses b/c they both have the 5th amendment right not to incriminate themselves by testifying

3. Dying Declarations

· To make the statement a dying declaration, the declarant must have spoken without hope of recovery and in the shadow of impending death

· There must be a “settled hopeless expectation” that death is near at hand, and what is said must have been spoken in the hush of its impending presence.

· This can be gathered from the circumstances if the facts support the inference

· The state of mind is what is important—the patient must have spoken with the consciousness of a swift and certain doom

1242—Dying Declarations

· 1. statement made by dying person 
· 2. about the cause and circumstances of his death

· 3. Personal knowledge of V

· 4. Under sense of immediately impending death—Thinks he is dying 

· This can be inferred from the facts

· Examples of someone who thinks he is dying

· V says “you’re full of shit” when EMT said he would be fine = impending sense of death

· Please don’t let me die

· *the person does not have to die, but there has to be a sense that they are dying, under  (ONLY IN CA, NOT IN FRE)

· Permits statement by V about how and why he was hurt

· *V does not have to be dead or be unavailable (ONLY IN CA)

Attacking Credibility of Hearsay Witnesses:

· testifying witnesses, if not qualified as experts, must confine their testimony to facts they have observed and to opinions drawn from those facts without the benefit of specialized knowledge

· only when a party’s own statement or adoption comes in against her under Rule 801(d)(2)(A) or (B) and when a live witness’s past words are admitted under Rule 801(d)(1) is there no provision for an attack on the declarant’s credibility

4. Forfeiture by Wrongdoing

FRE 804(b)(6)
· D’s waive their rights to exclude testimony on either Confrontation Clause or hearsay grounds when they kill a witness so that he could not cooperate with the authorities—therefore the witness’ hearsay statements will come in

· the courts will not allow a D to profit from his own wrongdoing 

· a D who wrongfully procures a witnesses absence for the purpose of denying the gov. that witnesses testimony waives his rights under the Confrontation Clause to object to the admission of the absent witness’s hearsay statements

· when a D:
· (1) causes a potential witness’s unavailability 
· (2) by a wrongful act 
· (3) undertaken with the intention of preventing the potential witness from testifying at a future trial, 
· then the D waives his right to object on confrontation grounds to the admission of the unavailable declarant’s out of court statements at trial
· *the gov. only has to prove this by a preponderance of the evidence

Advisory Notes:
· a party forfeits the right to object on hearsay grounds to the admission of a declarant’s prior statement when the party’s deliberate wrongdoing or acquiescence therein procured the unavailability of the declarant as a witness

· the wrongdoing need not consist of a criminal act

· the rule applies to all parties, including the government 

· this is subject to a 104(a) preponderance of the evidence standard
F. Hearsay Exceptions under Rule 803—“Availability of Hearsay Declarant Immaterial”
1. Present Sense Impressions and Excited Utterances—FRE Rule 803(1) & (2)

803(1)
Present Sense Impression- a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
· has to be right then or immediately thereafter 

· does not matter whether the person is available or unavailable

· the event and the statement are substantially contemporaneous, which decrease the likelihood of deliberate or conscious misrepresentation

· if the witness is the declarant, he can be examined on the statement—if not, he may be examined on the circumstances as an aid in evaluating the statement 

· time element- in most instances precise contemporaneity is not possible, therefore a slight time lapse is allowable
803(2)
Excited Utterance- a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.
· this temporarily stops the process of reflection and is based on spontaneity 

· time element- the standard is the duration of the state of excitement—“how long can the excitement prevail?”
· has a broader scope of subject matter than 803(1) b/c it just has to “relate to the event”
FRE 803(2) and CEC §1240

· 1. narrate, describe or explain

· 2. act, condition or event; AND

· 3. make spontaneously under stress or excitement of such event; AND

· 4. SUFFICIENT TO PROVE THE CASE

· **under 803, it does not matter whether the person is available or unavailable

· NO CORROBORATION NECESSARY

· Witness can testify about a statement of another, or they can be the declarant
· Without deliberation or reflection under emotion of an event

· 405 hearing

· Standard: Preponderance of the evidence

Factors Judges Use to Decide 803(1) and (2)
· nature of event—how startling, frightening or significant (what occurred to make this statement pop out of his/her mouth)

· closeness in time (there can be a time delay)

· **this is different from 803(1), where there can almost be no time delay

· Demeanor/manner of speaker (was the person upset? Crying? Shaky?)

· Physical condition of speaker (Bruised? Bloody?)

· *it does not matter whether speaker is available or unavailable
Policy Behind Why Spontaneous Statements Come In:

· spontaneous statements are BETTER than trial testimony

· “an excited utterance is ‘particularly’ likely to be truthful” and “because of its ‘superior’ trustworthiness, is better than what will be obtained from the person on the stand
· The whole point of 803(2)/1240 is that it is a spontaneous statement, blurted out, not someone that has had time to think about what they are saying
· **in statements like these, you can take portions out that are spontaneous and admit them, and exclude those that aren’t—you can always break up statements and admit parts of them

Speaker’s Mental State

· crucial determination is not the nature of statement but the mental state of the speaker.  Each fact pattern must be considered on its own merits

· all other factors are merely indicators of the mental state of the declarant
· statements do not need to be contemporaneous 
· ex. V tells passing motorist in a calm manner 20 minutes after being stabbed.  

· People react to physical and emotional shock differently.  

· It would be admissible

Contemporaneous:

· Rape victim 18 hours after event

· The biggest factor is whether she had time to reflect

· Child molest—day or two later- probably wouldn’t satisfy 1240
· 15-20 minutes after the stabbing, court ruled time was not determinative 

Examples of Questioning

· 911 conversation between gunshot V and dispatch—extensive questioning by dispatcher

· Test is not whether questions are asked but that the speaker is excited and “reflective faculties” are not used
· Statements are instinctive and uninhibited
· 30-40 minutes after burn, in response to question “what happened?”

· Stab V with intense pain and upset, 15-20 minutes of questioning 
· was considered spontaneous statement

· Nonsuggestive questioning is okay

· Witnesses invited V of carjacking into their home and asked about incident

1240 Competent?

· they do not have to be competent or qualify as a witness and the statement can still come in

· child DOES NOT have to qualify as a witness for 1240 to be admissible

· this applies to sex cases and other crimes

352

· cumulative—here we are talking about a witness who is present

· inflammatory (911)

· witness is available

· it may be admissible even if we do not know who the declarant was

· the witness does not have to be competent

2. Statements of Then Existing Mental Condition

FRE 803(3) = CEC §1250

FRE 803(3). Then Existing Mental, Emotional or Physical Condition. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, (such as intent, plan, motive, design, mental feeling, pain and bodily health), but not including a state of memory or belief to prove the fact remembered or believed, unless it relates to the execution, revocation, identification, or terms of declarant’s will
· declarations of future intention are admissible, declarations of memory, pointing backwards are not
· statements of intention can come in to prove that the declarant did the act that was intended
3. Statements for Medical Diagnosis

FRE 803(4). Statements for purposes of medical diagnosis or treatment.

Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
· allows statements to doctors, nurses etc. with the idea that people don’t lie in the doctor’s office

· the statements must be “reasonably pertinent to diagnosis or treatment”
· it also extends to causation, reasonably pertinent to the same purposes

· statements as to fault will not come in (except in cases of child abuse or elder abuse)

· Exception: In cases of children or elders, in cases where someone is dependent, if they say who did it, it will come in

· CA will often let these in too
· this includes statements to physicians, hospital attendants, ambulance drivers, or even members of the family might be included 
803(4) allows three types of statements:
· 1. medical history
· 2. past or present sensations; AND
· 3. inception or general cause
· **all three are admissible where they are “reasonably pertinent to diagnosis or treatment”
Two Part Test:
· 1. is the declarant’s motive consistent with the purpose of the rule?
· 2. is it reasonable for the physician to rely on the information in diagnosis or treatment?
4. Refreshing Memory and Past Recollection Recorded 
FRE 803(5) and 612
FRE Rule 803(5)
· a record of a matter that a witness once had knowledge about, but not cannot remember enough to testify fully and accurately, is an exception to the hearsay rule, as long as the record was made or adopted by the witness when the matter was fresh in the witness’ memory and reflects that knowledge correctly
· the record will be read into evidence, but will not be placed as an exhibit, unless the adverse party wants it to be 

Four Elements Required under 803(5):
· 1. the witness must have had firsthand knowledge of the event

· 2. the written statement must be a memorandum made at or near the time of the event while the witness had a clear and accurate memory of it

· 3. the witness must lack a present recollection of the event; AND

· 4. the witness must vouch for the accuracy of the written memorandum—the witness can testify that s/he remembers recording the fact correctly or remembers recognizing the writing as accurate when she read it at an earlier time

· It is sufficient if the witness recognizes her signature on the record and believes the statement is correct b/c she would not have signed it if she had not believed it true at the time

· NOTE: The witness must acknowledge at trial the accuracy of the statement
FRE Rule 612. Writing Used to Refresh Memory

· if a witness uses a writing to refresh memory for the purpose of testifying, either while testifying OR before testifying (if it is necessary in the interests of justice), an adverse party is entitled to inspect it, cross-examine the witness on it, and introduce into evidence those portions which relate to the testimony of the witness
· if there are portions which do not relate to the testimony, the judge will examine them in camera and take out the irrelevant portions 

Advisory Committee Notes:

· the adverse party is only entitled to inspect writings that may be used by a witness for the purpose of testifying—therefore, they are not entitled to unlimited access of the other parties documents, just those that might be used by witness when testifying

· this applies in both civil and criminal proceedings
· this applies to all witnesses for both sides

5. Business Records

FRE 803(6) = CEC 1270 and 1271
The Basic 803(6) Requirements

· (1) the writing was made in the regular course of business
· Requires routineness and repetitiveness 

· Duty of accuracy to keep one’s job
· (2) the writing was made at or near the time of the act, condition or event

· (3) the custodian or other representative testifies to its identity and mode of preparation; AND

· the person says it is their record and how they keep these records

· (4) the sources of information and method and time of preparation was such as to indicate its trustworthiness
· The record must be based on the first-hand observation of a person whose job it is to know the facts recorded

· The rule requires an informant with knowledge acting in the course of regularly conducted activity
Notes:

· no Crawford implications

· you don’t need a person to come to court, you just need a certified document –under 902(11) and (12)
· NOTE: police accident and arrest reports are usually held inadmissible b/c they are based on the narrations of persons who have no business duty to report to the police

CEC §1270—Business Records

· a business includes every kind of business, governmental activity, profession, occupation, calling, or operation of institutions, whether carried on for profit or not

· this would even include 

CEC §1271—Admissible Writings

Evidence of a writing made as a record of an act, condition or event, is not inadmissible under the hearsay rule when offered to prove the act, condition, or event, if:

· (a) the writing was made in the regular course of business

· (b) the writing was made at or near the time of the act, condition, or event

· (c) the custodian or other qualified witness testifies to its identity and mode of preparation; AND
· (d) the sources of information and method of time of preparation were such as to indicate its trustworthiness

FRE 803(7) and CEC 1272
· basically says if there is an absence of a record that would usually be there, it can come in to show the lack of the record (nonoccurrence or nonexistence of the matter)
· the sources of information and method and time of preparation of the records must be such that an absence of the record is a trustworthy indication that the act or event did not occur or the condition did not exist
Notes on Business Records

· entries from business books may be offered:

· as an admission; OR

· declaration against interest

· Requirements

· Entry in regular course of business

· Personal knowledge

· At or about time of occurrence

· 3-10

· The court will not allow hearsay statements that are prepared after the accident has occurred when the person making the statement knows that he will be charged with wrongdoing as a participant in the accident

· NOTE: If you prepare business records for the trial, they are not coming in

· does not allow statements that were made by someone who is not part of the business (as long as the statements are admitted for their truth)

· ex. bank slips made out by D for money transfers are made by someone who doesn’t work there

6. Public Records and Reports

FRE 803(8) 
· public records, reports, statements or data compilations from public offices or agencies, which record activities of the officer or agency, any matters that the office has a duty to report, or facts found during investigations (only in civil, and only in criminal cases against the government)
· unless the sources of information indicate lack of trustworthiness

· *this does not include police reports

FRE 803(10)
· The absence of a one of theses things can be used to show its nonexistence
· As longs as it was the type of record/report, etc. that was usually made and preserved 

Factors that show untrustworthiness
· 1. timeliness of the investigation

· 2. the investigator’s skill or experience

· 3. whether a hearing was held

· 4. possible bias when reports are prepared with a view to possible litigation

Class Notes on Business Records:

· factual findings will no longer come in under a Crawford distinction

· if you want to bring the expert with the conclusions than they can come in, but not in the records

· p. 503—police reports cannot come into evidence in criminal matters—the reason is that they are hearsay 

· exception- in some civil cases, such as excessive force, they can come in

G. Residual Exception
FRE 807. Residual Exception
· a statement not excluded under 803 or 804 is an exception to hearsay if it has the same guarantees of trustworthiness

· if the court determines:

· 1. the statement is offered as evidence of a material fact
· 2. the statement is more probative on the point for which it is offered than any other evidence which the proponent can find using reasonable efforts

· 3. guarantees of trustworthiness; AND

· ex. newspaper do not have the guarantee of trustworthiness
· 4. the interests of justice will best be served by its admission 

· you still have to do 403 analysis
· this must be told to the adverse party in advance of the trial

· NOTE: CA does not have a rule like FRE 807
VI. Confrontation Clause
Sixth Amendment

· the accused shall enjoy the right to be confronted with the witnesses against him

· the Confrontation Clause protects his right to test her accusation through cross-examination

· this sometimes even allows exceptions to the rape shield law

· if we stick strictly to the Confrontation Clause, many exceptions to the hearsay rule would be barred

· **if either the Constitution or the FRE excludes a certain piece of evidence, then it must stay out, regardless of what the other one says

A. The Crawford Rule
· where court allowed in wife’s statement to the police (saying that her husband stabbed the victim), even though she did not testify b/c of her “spousal immunity” privilege and therefore there was no chance for the defense to cross-examine her
· RULE OF LAW: Testimonial statements of a witness who did not appear at trial are only admissible unless he was unavailable to testify, and the D had a prior opportunity for cross examination
· Where testimonial evidence is at issue, the Sixth Amendment demands: 
· 1. unavailability; and 
· 2. a prior opportunity for cross-examination

· This only applies at trials, not any other hearing
· the USSC decision reasserting a suspect’s right to confront his accuser in court

· ever since Crawford it is harder for the state to use statements in trial unless the victim is available to be cross-examined by the defense

· NOTE: when the declarant appears for cross-examination at trial, the Confrontation Clause places no constraints at all on the use of prior testimonial statements 

· NOTE: The Confrontation Clause also does not bar the use of testimonial statements for purposes other than establishing the truth of the matter asserted
· The rule of forfeiture by wrongdoing extinguishes confrontation claims (if D made the witness unavailable by wrongdoing, then her statements will come in, regardless of whether he gets a chance to cross-examine her
CRAWFORD CHECKLIST:

· Is victim available and subject to cross-examination (called to trial)?

· If Yes, then there is no Crawford issue at all—you do not need to bring it up

· Is victim unavailable but prior testimony was subject to cross?
· If Yes, then no Crawford issue

· If victim is unavailable, and there has been no opportunity for cross-examination, then it depends:
· If the statement is testimonial—then we have a Crawford issue
· If the statement is non-testimonial—there is no Crawford issue—hearsay law governs

Definition of Testimonial

· at least the term “applies at a minimum to prior testimony at a preliminary hearing, before a grand jury, or at a former trial; and to police interrogations”
· statements that were made under circumstances that would lead an objective witness reasonably to believe that the statement would be available for use at a later trial
· Did they make this statement with the contemplation that it might be used later for trial purposes?

· Did they talk to police officers?
· *any statement that you make that a reasonable person would think could be used at trial
Statements that are Testimonial 

· A formal statement to gov. officers

· Affidavits, custodial examinations, testimony at grand jury trials
· prior testimony that the D was unable to cross-examine 
· any other similar pretrial statements that declarants would reasonably expect to be used prosecutorially
· Statements taken by police officers in the course of interrogations relating to criminal prosecution (not when trying to assist in the emergency)
· As the wife’s statement was in Crawford
· Includes documented structured questions recorded in a written, audio or video devices or any other means permitting the questions and statements to be preserved and presented to a court
· Prior trial or preliminary hearing testimony is admissible only if the D had an adequate opportunity to cross-examine (declarant must be unavailable)
· Testimonial statements are those where a principal motive of either the person making the statement or the person or organization receiving it is to preserve it for future use in legal proceedings
· Co-conspirator’s confessions (different than statements) will not come in, where D had no opportunity to cross-examine
· If this was not testimonial, then the court will look at reliability factors other than opportunity for cross-examination 
Statements that are Non-Testimonial

· business records—one court says unless they were prepared for litigation 

· statements in furtherance of a conspiracy
· casual remarks make to acquaintances

· statements made to people who are not in government (not cops, not nurses in SART exams, not 911 operators, etc.)

· b/c obviously you don’t have a belief that they will be used for trials 
· dying declarations

· General Rule: statements to humans are for the most part non-testimonial, but statements to the government, you have to look a little further to determine whether they are or are not

· police who respond to emergency calls for help and ask preliminary questions to ascertain whether the victim, other civilians, or the police themselves are in danger are not obtaining information for the purpose fo making a case against a suspect
· oral present sense impressions
· oral excited utterances
· a child’s complaint of sexual abuse, as long as the parent’s (or doctor’s) questions aimed in part to resolve an ongoing situation or continuing need for medical care, even if the child’s statements also are relayed to authorities for the use in prosecutions
911 Calls:

· *as long as the emergency is still going, as long as the person is still trying to get help, then it is not testimonial
· You can divide up the 911 call in court, and allow some in and exclude some
· Questions asking if the person is gone, or still there, where they are, etc. has to do with making sure the victim is safe and being able to resolve the present emergency
· NOTE: If the crime scene is secure, it is more likely to be considered testimonial b/c the danger is not there anymore

· Distinction between a declarant who is “contemplating being a ‘witness’ in future legal proceedings” and one who is simply “crying for help” had become a dominant statement of the line dividing “testimonial” from “nontestimonial” hearsay statements

Fernando R—Interrogation Factors

· time of statement

· time in relation to crime

· status of investigation

· extent of police knowledge at the time

· knowledge of potential suspects

· potential V

· crime scene secured

· ID of person taking statement

· Volunteered or solicited

· Mental state of declarant

· Location

· Formality of setting

· Detail of statement

· Questioning

*rejects 1240 exception (spontaneous statements)
B. The Bruton Doctrine

· RULE OF LAW: a D is deprived of his rights under the Confrontation Clause when his co-defendant’s incriminating confession is introduced at their joint trial, even if the jury is instructed to consider that confession only against the codefendant

· deals with the problem of an out-of-court confession (that implicates both of them) made by a codefendant who is tried jointly with his accomplice

· a joint trial—one crime, two defendants

· one of the Ds makes a statement against himself and against the co-D

· The confessing codefendant’s words are admissible by the prosecution against him as the statement of a party opponent
· But if offered against the other guy, they will not come in unless D can cross-examine him (under Confrontation Clause)
· *an accomplice’s confession to law enforcement will almost never qualify as a coconspirator’s statement 
· b/c this rarely occurs in the course of the conspiracy 
· the problem is that the D who made the statement can assert his right not to testify, which makes him unavailable
· therefore, there will be no chance to cross-examine him and D’s Confrontation Clause right is violated
· this is the first case where they acknowledge that the jury will not follow a limiting instruction, and they are going to listen to the statement against both D’s
· the law says if you are going to make this statement, you have to take out any indication that someone else was involved (you can sanitize the statement and take out any reference to a third party)

· **the nice thing about co-conspirator statements is that there is no Crawford issue (no one says these things in a testimonial way)
· This also applies where D has made his own confession
· where a non-testifying co-defendant’s confession incriminating the D is not directly admissible against the D, the Confrontation Clause bars its admission at their joint trial, even if the D’s own confession is admitted against him (regardless if there is a limiting instruction)
· The rule also applies when took out any references to D in the co-defendant’s confession, and substituted his name with “delete” or a blank space

· any reference at all, even indirectly—is not coming in

· it becomes pretty obvious to the jury who is “fill in the blanks”

Reminders for Bruton

· this only applies when there is more than one D

· no one can call the other Ds, except their own lawyers

· if something is made to the police after the arrest, generally it is not considered “in the furtherance of the conspiracy”

VII. Lay Opinions and Expert Testimony
A. Lay Opinions
FRE 701 = CEC §800
FRE 701—Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are:

· (a) rationally based on the perception of the witness (requirement of firsthand knowledge), and
· (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and 
· (c) not based on scientific, technical or other specialized knowledge within the scope of Rule 702.

Advisory Committee Notes:
· (a) must be firsthand knowledge

· (b) testimony must be helpful in resolving issues

· jurors could not have judged matter themselves

· opinion adds information pertinent to the decision
· (c) may not invade the expert’s realm
· examples of evidence that can come in:

· appearance of persons or things

· identity

· the manner of conduct

· competency of a person

· degrees of light or darkness, 

· sound, size, weight, distance

· none of these can be described factually in words apart from inferences—so inferences are ok here
· May be about manner of conduct and appearance
Class Notes:

most judges also allow lay witnesses to opine on such matters as intoxication, as long as they can lay a foundation for how they came to that conclusion
this can be described more easily through facts (ex. bloodshot eyes, slurring words)

701 says that a lay witness can testify that a substance appeared to be a narcotic, so long as a foundation of familiarity with the substance is established
this is the only time a witness can give her opinion, as long as their opinions will assist the jury

B. Expert Testimony 

FRE 702 =  CEC §801
FRE 702—Testimony by Experts

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence OR to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if:

(1) the testimony is based upon sufficient facts or data, 
(2) the testimony is the product of reliable principles and methods, AND

(3) the witness has applied the principles and methods reliably to the facts of the case.

**702-KNOW THE DIFFERENCE B/T “TO UNDERSTAND THE EVIDENCE” OR “TO DETERMINE A FACT IN ISSUE”

unlike a lay person, an expert can give their opinion on a fact at issue in the case—no one else at the trial can do this

if the jury believes the expert, then they will do what the expert says—this can be very powerful

there must be a reliable basis for this—702(2)

Expert Opinion:

proper qualifications—knowledge skill experience training or education

proper topic—information outside common knowledge of the jury

sufficient basis for the opinion

go back to the facts to see how long to expert has known the witness or the field that he is giving an opinion on

relevant and reliable methods

subject to 403 (and CEC 352)

**this is not a checklist, this just explains it

**all of this is done in a 104(a) hearing, and then again in front of the jury 

**the threshold is fairly low

Five Requirements for Expert Opinion Testimony

1. proper qualifications- witness must be qualified as an expert by knowledge, skill, experience, training or education

2. Proper topic- the expert’s testimony must concern a topic that is beyond the knowledge of the jurors, the expert’s opinion must assist the jurors by supplying information or insights they otherwise would lack

3. sufficient basis- the expert must have an adequate factual basis for his opinions

4. relevant and reliable methods- the expert’s testimony must be “the product of reliable principles and methods…reliably applied to the facts of the case”

5. rule 403 challenge- the evidence if challenged must survive a Rule 403 weighing test

1. Who Qualifies as an Expert?

FRE 702

you have more knowledge of this specific area than the jury, and it will assist the trier of fact

it is a very low standard

you don’t have to be a doctor or lawyer or anyone else—you don’t need any special education

702 provides that expertise may be obtained by experience as well as from formal training or education—the witness has shown that his substantial experience in dealing with marijuana included ID of Columbian marijuana
Two elements for the use of expert testimony:
1. the subject of the inference must be so distinctly related to some science, profession, business or occupation as to be beyond the knowledge of the average layman; AND

2. the witness must have some knowledge or experience in that field or calling as to make it appear that his opinion or inference will probably aid the trier of fact in his search for truth

2. Improper Topics of Expert Witnesses
a. Matters of Common Knowledge
b. Opinions on Law and Opinions on Ultimate Issues

Expert testimony cannot express legal conclusions—telling the jury what verdict to reach

FRE 704. Opinion on the Ultimate Issues
(a) Except as in (b), expert witnesses can give opinions or inferences about the ultimate issue in the case 

(b) No expert witness testifying about the mental state of condition of D in a criminal trial can state an opinion or inference as to whether D did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are left for the trier of fact alone

Class Notes:
the expert can tell the jury what to do

for ex. if the expert tells the jury to acquit the guy, they can do that

704(b) was enacted after John Hinkley Jr. was acquitted for shooting of Pres. Reagan

*Diff. b/t FRE 704(b) and CA rule:

Ca limits testimony as it relates to diminished capacity

There is no temporary insanity defense

CA does not have 704(b)

Ex. In CA the expert dr. can say “this guy is so messed up, he cannot form the specific intent to kill”

c. Opinions on Credibility
an expert cannot testify as to the credibility of a witness
you can’t call a witness to say another witness is telling the truth

the expert CANNOT say: “based on these facts, this person was most likely molested, etc.”
ex. cannot say whether they think abuse occurred 

Exception:

experts can testify as to the general effects on child sex abuse victims
ex. the expert can say it is not uncommon that a child will not talk about it, or that they will do certain behaviors
in rape trials, you can talk about victims in general (syndrome evidence)
this is also the case in domestic violence cases
but the expert is forbidden from both knowing anything about the case and from talking the witness

the expert will testify that he does not know the child and knows nothing about the case

d. Opinions on Eye-Witness ID

Defense expert can testify as to the problems with cross-racial ID
3. Proper Bases of Opinion Testimony
FRE 703. Bases of Opinion Testimony by Experts
An expert can rely on facts or data in the case that are made known to him at or before trial, when making his opinion.

Means the expert is given the information before he testifies

the facts or data don’t need to be admissible in order for the expert’s opinion or inference to be admissible, but these inadmissible facts will not go in front of the jury, unless:
they pass a reverse 403 test
if it is admitted, the judge will give a limiting instruction
4. Assessing the Reliability of Expert Scientific Testimony
Frye Test- the test the expert relies on must have gained “general acceptance” in the particular field in which it belongs
**distinction b/t FRE and CA

**CA is a Frye state—general acceptance standard

FRE applies 702

Daubert Factors

reliability 

whether the technique can has been tested

whether it has been subjected to peer review and publication

known or potential rate of error

existence and maintenance of standards controlling the technique’s operation

general acceptance—FRYE rule

*not a definitive checklist or test but the inquiry is a flexible one

*if it does not assist the trier of fact then it is not a relevant option

FRE 706. Court-Appointed Experts

court can appoint its own experts to advise them on whether or not to accept scientifically based expert testimony

this is all done in a 104(a) hearing

Lie Detector Tests

in CA, polygraphs are inadmissible irrespective of fraud

in this case, they go through a whole daubert test

goes through all the factors, then goes through a 403

*lawyers can tell the D that he failed and then take him outside of the lie detector box and then they confess everything—this is a sneaky trick by the DA, b/c these statements are not part of the lie detector test, so it is admissible

5. Assessing the Reliability of Non-Scientific Expertise

a. The Doctrine

All experts have some latitude with methods, but there must be methods under the reliability requirement 

Daubert must be applied to all areas of the testimony

Then you go to 403

Rule 702 applies its reliability standard to all “scientific,” “technical,” or “other specialized” matters within its scope.

The court in Daubert only referred to “scientific knowledge,” but that was the nature of the expertise at issue

There is no reason to make a distinction b/t “scientific, technical or other specialized matter”—experts tie observations to conclusions through the use of truths derived from specialized experience

Expert’s testimony will often rest upon an experience confessedly foreign in kind to the jury’s own

702 standard—requires a valid connection to the pertinent inquiry as precondition to admissibility 

The trial judge must determine whether the testimony has a reliable basis in the knowledge and experience of the relevant discipline

VIII. Authentication, Identification, and The Best Evidence Rule

A. Authentication

FRE 901 and 902 = CEC 1400 and 1401
Requirement of Authentication
Self-Authentication
CEC 250—Writing

cassette tapes are considered a writing

every thing that is in your computer is considered a writing

R.A.S.H.- go through this analysis every time

Relevance

Authentication

Secondary evidence rule (best evidence rule—if you don’t have the original, bring a copy)

Hearsay

Authentication

104(b)- Could a reasonable jury believe that this is what it purports to be

You can just put two comparisons in front of a jury 

A party may always dispute authenticity

Chain of custody—weight-not admissibility
Good enough if it if it supports  finding that the item in question is the same item and in substantially the same condition

**if a reasonable jury could find that it is authentic, then it is coming in
Ex. 6 photographs of the car were taken after the collision

*all you need is someone to come in and say this is an accurate depiction of what it photographs

B. Best Evidence Rule 
the law no longer demands that litigants produce the “best evidence” on any particular point

it still prefers the best evidence that can be produced

it applies only to writings recordings or photographs 

if the other side rebuts the accuracy by evidence, accuracy must be established by a preponderance of the evidence

XI. Privileges 
FEDERAL—there is only one-attorney client

CA—there are 4 privileges

1. privilege not to be called as a witness (930)

· privilege against self-incrimination (940)
· prosecution cannot comment on D not taking the stand to testify
· 2. clergy privilege (what is said to the priest)

· Both may claim privilege

· Only applies to past crimes

· 3. attorney client privilege (950)

the client is the holder of the privilege

anyone the attorney hires are also subject to this privilege (including experts, etc.)

4. marital privilege

· A. Testimony- only is marriage is valid during trial

· Witness holds privilege

· In a legally valid marriage, the spouse who is called to testify is the holder of the privilege
· B. Confidential information exchanged during the marriage—it does not matter whether the marriage has dissolved

· Both spouses hold the privilege (meaning neither person can testify about this communication, unless they both agree)

· A confession will fall in this category and the spouse does not have to testify to it

EXCEPTIONS (CEC 985): (4 of them)

Crime against children

Bigamy 

