EVIDENCE

TEST:  mc and short answer, all equal value; must state sustained/overruled on sa and explain why in no more than 3 lines; there are only about 15 distinctions between CA and FRE—he will ask for the distinctions if necessary—default is FRE; don’t write any facts in that aren’t present

READ AC NOTES!
We did not cover CEC character (except 1108, 1109, 780, 782)
always answer with FRE unless he specifically asks for the CEC rule
Class 1

Proof

-- Offered for purpose of proving a fact

-- Jury

· Jury is trier of fact, judge is in a court/bench trial

· Parties have option of waiving right to jury trial

· Judge determines whether jury gets to hear a certain piece of evidence; how much weight is given to evidence is up to jury (weight v. admissibility)

-- Offered by prosecution to prove the case

-- Offered by D to defend 

Complaint puts defendant on notice

Criminal:  burden on state; civil:  burden on plaintiff

Roadmap

-- Complaint and answer/response; Motions

-- Discovery

-- Deposition only occurs in civil cases; both sides are present

-- Motions in limine (in limine = “at the threshold”) occur right before trial; hearings in front of the judge so that the judge can make preliminary determinations of admissibility; necessary when there are motions to suppress; testimonies must be made knowing, intelligent, and voluntary

-- Voir dire

-- Opening statements are road maps for the case

-- Direct examination then cross examination, first party has right to redirect, other party has right to recross, etc.; repeated with each witness

-- After witness, witness is either excused by both parties or subject to recall

-- Rest of trial

-- Motions

Impeachment

-- Attack credibility of witness 

· Prior convictions

· Inconsistent statements

· Other inconsistencies

· Character evidence
Rehabilitation (after impeachment)

-- Restore credibility

-- Explain inconsistent statements

-- Consistent statements

-- Evidence of good character

-- Call other witnesses to confirm testimony

Types of Evidence

-- Testimony

-- Writings (250 of CEC)

-- Material objects

· Presented to senses

· Offered to prove existence of fact

- Do not confuse with proof; Proof is the desired effect to reach belief

Direct/Circumstantial Evidence

-- Direct

· Proves the fact without any inference or presumption

· May be used to form presumption

· If an officer testifies to swerving and smell of alcohol, that testimony is only direct evidence that there was swerving and a smell of alcohol; drunk driving may be presumed

-- Circumstantial

· Evidence from which a conclusion may be inferred

· DUI

· Every piece of circumstantial evidence is based on direct evidence

-- Direct and circumstantial evidence have the same weight
Rules of Evidence

-- Protection of jurors from confusion or being misled

· Only dependable, credible evidence is allowed

· Judge decides all legal issues and all evidentiary issues

-- Expedite the trial

-- FRE 606

· Nothing that goes on inside the jury room can be inquired about

-- CE 1150:  allows jurors to testify as to outside influences as well as, in certain circumstances, whatever went on in the jury room

· Judge makes decision as to whether or not evidence is admissible
· Many hearings that occur in front of the judge alone are not required to comport with the rules of evidence
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FRE 606(b), 401, 402

CEC 1150, 210, 350,351,352, 780
FRE 606. Competency of Juror as Witness

-- 606a prohibits a juror from testifying in a case in which that juror is serving as a member of the jury.  A party must object to invoke 606a.

-- 606b—Jurors are incompetent to testify about the validity of a verdict or an indictment if the subject of their testimony involves internal influences.  However, they are competent to testify concerning external influences.

· Encourages freedom of deliberation, stability, finality of verdicts, and protection of jurors against annoyance and embarrassment.

· Bars juror testimony regarding at least 4 topics:  (1) method or arguments of the jury’s deliberations, (2) effect of any particular thing upon an outcome in the deliberations, (3) the mind set or emotions of any juror during deliberations, and (4) testifying juror’s own mental process during deliberations.

-- Tanner v. US (1987)

· Juror drunkenness is an internal, not external influence.  

· Jury misconduct:  selling and doing dope in the jury room, drunk and stoned at trial

· 606a:  a member of the jury may not testify as a witness in that case

· Communities trust in the validity of verdicts

· 606b:  Juries have unfettered discretion to make any determination they want

-- External influences include extraneous prejudicial info that has been introduced into the jury deliberation process and outside influences that have been improperly brought to bear on the deliberation process.  E.g., statements by the bailiff or the intro of a prejudicial newspaper account into the jury room.

-- 606 does not specify the substantive grounds for setting aside verdicts or indictments; it only governs the competency of jurors to testify.  It may affect the substantive grounds for reversing jury verdicts.

RELEVANCE

Relevance

-- 401 and 210 of CEC

-- Probative

-- Material

-- Not unduly prejudicial

-- Evidence that goes to an element of the offense is always relevant

· E.g., any evidence that goes to any element of a crime is relevant; rape elements include intercourse, not married, against will of victim, accomplished by means of force/violence, and no consent

-- Evidence that goes to the credibility of a witness is always relevant

· CEC 780:  In determining the believability of a witness you may consider anything that has a tendency in reason to prove or disprove the witness:

- 1. ability to see or hear

- 2. ability to remember or to communicate

- 3. character and quality of testimony

- 4. demeanor and manner of witness

- 5. bias, interest, or motive

- 6. existence or non-existence of any fact

- 7. attitude of witness toward the action

- 8. prior consistent or inconsistent statement

-- Motive

· Not an element of the crime and charged and need not be shown

· Always relevant

· However, you may consider motive or lack thereof as a circumstances in this case.  Presence of motive may tend to establish D is guilty.  Absence of motive may tend to show the D is not guilty.
Class 2

Relevance
FIRST QUESTION YOU ALWAYS ASK YOURSELF 
-- FRE401 or CEC210 is always your first question 
· Is this evidence relevant, and 
· What is the chain of inferences 
Categories 
-- Always relevant 
· Motive 

· Credibility of witness 
Questions to ask 
-- 1) Probative (401, 402)  Does this piece of evidence prove something, whether it's a disputed issue (CA) or of consequence; both FRE and CEC allow evidence for non-disputed facts
· Does it have any tendency in reason, the lowest standard in the law…
-- 2) Material (401, 402)  Does this piece of evidence have any effect on the trier of fact in making their determination one way or another; IE – is it material 
-- 3) Prejudicial (403)  Is it unduly prejudicial
Admissibility 
-- The probability of guilt/innocence is now greater than before evidence was admitted 
· This will likely mean the evidence is "relevant" 

- Eg: Car is weaving, could be DUI, evidence that the car's misalignment was off, this evidence is relevant; disputed b/c each side will want to say the opposite, that it makes sense, no sense 
Stipulation 

-- Agreement btwn the sides that a piece of evidence is true 
-- Then this evidence will not be up for dispute by the jury 
· Eg: Rape, that these two people are not married 
FRE 401 

-- Determination of LAW not fact 

-- Lowest test we have is 401 
· Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence (fact need not be in dispute) 
- CA 210 – Evidence, including evidence relevant to the credibility of a witness or hearsay declarant, having any tendency in reason to prove or disprove any disputed fact that is of consequence to the determination of the action 
· CA – really focuses on the "dispute" of each side 

- Eg: Rape, where they are not married – if a guy pulls a girl into the bushes, they are not married 
· Whether or not they're married is always relevant 
· Question to ask is does it have any relevance, but it doesn't have to be in dispute, ie, guy who pulls girl in the bushes is clearly not married, but can still ask 
· However – FR and CA end result is essentially the same 
· Related to – 780; 1101(a) 
- CA 350 – No evidence is admissible except relevant evidence 
- CA 351 – Except as otherwise provided by statute, all relevant evidence is admissible 

- CA 351 – This is the exception 
· CA 351.1 – As it relates to problem 1.3 – it would not be allowed 

- Polygraph examination materials are not relevant 
- Federal rules has no such rule
FRE 402 

-- All relevant evidence is admissible, except as otherwise provide in… 
-- CEC 780:  credibility of witness.  No similar FRE rule.

-- FRE 401—defines relevant evidence as evidence having any tendency to make the existence of any [material] fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

· 2 prongs of relevance:

- (1) Evidence must be material.  I.e., it must bear on a fact that is of consequence of the determination of the action.  E.g., a victim’s lost earning potential would be material in a civil wrongful death suit but probably not relevant in proving defendant’s guilt or innocence in a criminal murder case.  Look to substantive law in determining materiality.

- (2) Evidence must be probative of a material fact.  I.e., it must have a tendency to make the existence of that fact more probable or less probable.

-- FRE 402—evidence that is not relevant is not admissible

-- FRE 403—exception to the fundamental norm that relevant evidence is admissible; relevant evidence may be excluded if it poses problems that substantially outweigh its probative value

· Prejudice v. probativeness standard

· What the hell is unfair surprise??—talked about in 403 AC notes

Probativeness and Materiality

Probativeness

-- Probativeness is also called “logical relevance”

-- In this context, “probable” means that one would conclude from the single datum, with no other evidence offered, that the fact more likely happened than not.

-- Logical relevance means we can say that the apparent probability of guilt is greater than before the evidence was received.

-- Problem 1.1 “Show me the body” (pg. 21)

· Prosecution:  Wife knew of the murder and that husband disposed of the body.  Why else would she inquire about the body immediately upon her husband’s arrest?

-- Problem 1.2 “Brotherhood” (pg. 22)

· It's a relevant question provided that it's reasonable to believe the answer to the question is yes.
· Prosecution:  It has a tendency in reason to prove something 
- Even though the question, if asked, would be hard for the jury to forget if the answer was no
- If it's true, he lies cheats and steals, he's probably doing it up on the stand
-- Problem 1.3 “Polygraph Consent” (pg. 22)

· Prosecution:  D’s statement, “Go ahead, Doc, hook me up”, makes it seem that he passed the lie detector test even though the results of the test were not allowed.

Materiality

-- Problem 1.4 “Knowledge” (pg. 23)

· Prosecution:  her knowledge of the law is irrelevant to whether she broke the law or not

-- Problem 1.5 “Voluntary Intoxication” (pg. 23)

· The evidence of voluntary intoxication cannot be admitted as evidence under the Montana law.

-- US v. James (9th Cir 1999)

· Appeal from charge for aiding and abetting manslaughter

· Jaylene James killed her mother’s boyfriend, Ogden; mother handed her the gun upon request from the daughter; mother asserted she feared for her and her daughter’s safety and that the gun would be necessary for self defense because he had bragged to her about stabbing a man with a pen, beating a man unconscious with a sideview mirror, robbing an old man at knifepoint, and being sentenced to 20 yrs and parole. 
· Jury wanted to know whether Ogden had actually committed such offenses so that they could assess the mother’s credibility
· Lower ct thought the only fxn of the evidence would have been to show the mother’s state of mind and that, since she had not seen the records, the documents proved nothing as to her state of mind.

· Held:  DC erred in excluding the relevant evidence corroborating her testimony; evidence of his past convictions was admitted

· The DC’s interpretation of the proffered evidence was too narrow.  It was absolutely necessary to her defense for the jury to believe that she wasn’t making up the stories, and the records proved that what Ernestine James testified to had actually taken place.  Because the crux of James’s defense rested on her credibility and because her credibility could be directly corroborated through the excluded documentary evidence, exclusion of the documents was prejudicial and more probably than not affected the verdict.

· US v. Burks (DC Cir 1972)—The victim was late paying the D for a truck that he had bought.  After they argued about it, the D killed the debtor.  Burks  held that the killer was entitled to prove that the victim had killed his 6 yr old son some years earlier, in order to corroborate his self defense claim that he was scared of the man.
· Materiality:  Proof that Ogden really had robbed an old man at knifepoint surely seems probative of something, but of what?  The issue was what was James’s state of mind.  She claimed she thought Ogden posed an imminent threat to her and her daughter.  The trial court held that the court record tending to prove Ogden’s past misconduct, never seen by James, could not have affected her state of mind.  This appeals court reversed and held that the excluded documents did help prove James’s fearful state of mind though she had no idea they existed.
· Probativeness:  “For the defense the records, if admitted, would have corroborated James’s own testimony that she had heard Ogden tell her these things.”  That Ogden in fact had committed such a crime therefore made it more likely that James was telling the truth when she said Ogden had told her about the crime.  The entire prosecution rested on her credibility, so very probative.

-- Problem 1.6 “Violin Case” (pg. 30)

· Prosecution:  The inference is that the officer is lying 
- B/c if there is no gun in a violin case, why would the victim raise the case up to his shoulder as if you had a gun in the case 
· That makes no sense if there is no gun in the violin case, and only money 
· Why the heck would the victim raise something that looked like a weapon if there was no weapon in there 
- The evidence goes to the officer's credibility 
- Remember:  Lowest kind of possibility 
Class 3

Conditional Relevance

-- Witnesses must qualify to take the stand; see preliminary questions to FRE 104

· Must know difference between truth and lie

· Must have personal knowledge about that which they will testify
-- FRE 104a

· CEC 402

· 104a is a preliminary hearing in front of judge only to determine admissibility of evidence

· every hearing regarding the admissibility of evidence is done in a 104a hearing EXCEPT regarding conditional relevance evidence (104b hearing)

-- FRE 104b

· CEC 403

· 104b hearings are done for conditional relevance evidence

· bop is whether a reasonable jury could find by a preponderance evidence that something is a fact; judge makes the determination of whether a reasonable jury COULD find fact (lowest bop)

· **Judge does not pass on credibility of the evidence; that is the jury’s job  (is this true?  Isn’t he acting as a juror???)
-- FRE 105

· limiting instruction

-- CEC 352 is exception to 350 (relevant evidence generally admissible); FRE 403 is exception to 402 (relevant evidence generally admissible)

· Judge does a weighing on the record of the evidence

· Judge has to know what the evidence is to make the decision

· Abuse of discretion std on appeal (reasonable judge)

· Unfair prejudice = invokes emotional response (e.g., child pornography); to substantially outweigh probative value, jury would make a determination based on that emotional response IRRESPECTIVE OF OTHER EVIDENCE in the case; judge must balance allowing evidence so that one side can put on their case with constitutional right to fair jury trial

-- Increase Probative Value

· Important issue in the case

· Clear connection btwn act and disputed material fact

· Close in time—although cts do not require temporal closeness

· Independent source—no knowledge of charged crime (might consider events which 

· Criminal conviction (relevant to the current charge)—TELL JURY; prosecutor would want to say evidence decreases prejudice because telling the jury would be less likely to punish D for past offenses if he’s already done time.

-- Decrease Prejudice

· D was convicted

· Uncharged act is different than charged crime

· Charged crime is stronger than act

· Limiting instructions 

· Info presented w/o live witnesses (quadriplegic kid with pointer on head pointing to where he was molested on diagram; probably not allowed as witness due to unfair prejudice)

· Part of act can be omitted

· Not cumulative acts (independent)

· Not all acts to be used 

· Will take little time to prove up

· No more inflammatory than charged crime (other stuff isn’t as bad as charged crime therefore not prejudicial)

· Jury will hear other damaging testimony about D

-- For every single instance of a piece of evidence being admitted, the judge makes determination of relevance (401, 210), whether the evidence fits in the evidence code somewhere (104a/b), then weighs probative value v. unfair prejudice, etc. (403/352)—must make determination on the record.
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FRE 104(b) & 403 

CEC 402, 403, 352
Conditional Relevance
-- FRE 104b. Relevancy conditioned on fact—When the relevancy of evidence depends upon the fulfillment of a condition of fact, the ct shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· Rationale:  the chain of inferences leading from the contested fact to the conclusion of the D’s guilt is simply severed if the conditional fact is not established.

· The rule requires that there be sufficient evidence to support a jury finding of the conditional fact.

-- Problem 1.7 “Threat to Disclose” (pg. 31)

· Palo Alto murder case; husband murdered wife and issue was admissibility of the fact that the couple’s son was not the son of the husband

· Man beats wife and places her at bottom of stairs as if she had fallen

· They had son who was actually the son of a family friend

· Mother was going to tell son that husband was not his father

· Prosecution wanted to admit paternity evidence

· Relevance:  paternity test could show motive with some inferences:

- Husband knew he was not son’s father

- Paternity test could show he is not the father

- Husband didn’t want son to know
· 104b motion:  Could a reasonable jury find that the husband had a motive to kill the wife and did so based on this fact?  Evidence was admitted, although it was thin.  This is a close case.

-- Cox v. State (Indiana 1998)

· Motive issue

· Why would Cox kill his close friend James Leonard?

· Puckett, deputy prosecutor, testified that 4 days before the murder he had represented the State of Indiana at a bond reduction hearing for Cox’s close friend Jamie Hammer.  He testified that (1) he had informed the ct at the hearing that 3 class B felony charges were to be field against Hammer, in addition to a single pending charge, for alleged acts of child molestation of Leonard’s daughter; (2) Hammer’s mother testified at the hearing; and (3) Hammer’s bond was not reduced as a result of the hearing and the State was unable to prove evidence, concluding that because Hammer’s mother knew about the denial of Hammer’s bond reduction and the additional charges to be filed, “other persons in Hammer’s circle reasonably are likely to know about it.”

· 104b hearing to admit Puckett’s testimony

· The chain of inferences leading from the contested fact to the conclusion of the defendant’s guilt is simply severed if the conditional fact—that Cox had learned of the new charges—is not established.

-- A chemist’s opinion that a particular bag of white powder contains cocaine would have no relevance without evidence that he D at some point possessed or was otherwise connected with the bag.

-- When is there not a problem of conditional relevance?  One example:  evidence in a murder case that the accused on the day before purchased a weapon of the kind used in the killing.  Such evidence is treated in Rule 401.  

· Most experts believe that virtually all cases involve a conditional relevance problem.  That is, a clever lawyer could spot a missing link in any chain of events.

· The rule-writers almost surely made a logical error.  Every chain of inferences has potential missing links.  The consequence of this error is that when the missing link is obvious enough, or the opposing lawyer is canny enough to spot it, the judge will admit the challenged evidence only if the proponent introduces sufficient evidence of the conditional fact (the missing link) that the jury could reasonably find by a preponderance of the evidence that the link is established.

· The conditional relevance standard (104b), though higher than the bare relevance standard (401), is not much higher.

-- Problem 1.3 (pg. 22) 

· The relevance of the D’s consent to the polygraph exam was that it tended to prove his consciousness of innocence.  The chain of inferences had 3 links:  (1) D’s consent to the test showed he was prepared to tell the truth, (2) therefore he must have been confident that the truth could not hurt him; and (3) therefore he must have been innocent.

· The chain of inferences depends on the D’s belief that the polygraph test would work and his belief that the results of the test could somehow end up in the hands of authorities.

-- 104b requires that the proponent introduce evidence that the jury could reasonably find the conditional fact by a preponderance of evidence. 

Class 4

-- CEC 352/FRE 403 rarely apply to the gvt 

-- Limiting instructions

· Must ask for limiting instructions

· FRE105/CEC355

· Evidence is admissible as to one party or purpose and inadmissible for another

· Court—Upon request, shall instruct the jury accordingly

-- Stipulations

· Statements made by attorneys are not evidence

· If attorneys have stipulated to a fact, jury must regard that fact as proven

-- Difference in plea negotiations FRE 410 and CEC 1151-1153
-- Legislature has already made a determination for exclusion rules
Probativeness versus the Risk of Unfair Prejudice 

-- FRE 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time:  Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of (1) undue delay, (2) waste of time, or (3) needless presentation of cumulative evidence.

Photos and Other Inflammatory Evidence

-- State v. Bocharski (Arizona 2001)

· Gruesome photographs

· Looking at probative value and unfair prejudice, ct can limit number of photos, how long jury can be exposed to photos, which part of photos can be shown, black and white v. color, size, may require cautionary instructions to jury, etc.

-- Problem 1.8 “Photo of Guns” (pg. 43)

· D had rigged a gun so that it would rapid fire; tests were done

· Key ? was whether the gun would rapid fire, and prosecution wanted to submit photo of many of D’s guns, none of which proved that the gun would or would not rapid fire.  

· Photo was basically irrelevant

Evidence 44-79

-- US v. James (9th Cir 1999)

· Same as above; Kleinfeld dissent:

- The majority is correct in that the papers were relevant in the sense that such evidence would make it more probable that Ogden had told the mother that he had done these things, but admissibility does not suffice to make exclusion an abuse of discretion by a lower ct.

- The jury’s questions may mean that they were actually trying to determine whether Ogden deserved to be shot.

- FRE 403:  A district judge is supposed to exclude evidence if its probative value is substantially outweighed by the danger of unfair prejudice.  403 does not limit unfair prejudice to one side.  Unfair prejudice means, at its most serious, an undue tendency to move the tribunal to decide on an improper basis, commonly, though not always, an emotional one.

- Burks should have been affirmed and the evidence held inadmissible.  A better case is US v. Driver (8th Cir 1991)—D had shot a man in the head and wanted to prove that the victim was being investigated for child abuse.  He claimed this evidence would help prove his self defense theory.  The evidence was held inadmissible because it would have served merely to portray him as a bad person, deserving to be shot, and did not relate to the claim of self defense.
- We did not try James’s case.  When a trial judge makes a sensible decision to admit or exclude evidence, well within the range of what is ordinary, for a sensible reason, as the trial judge did in this case, we should let it alone.

-- Fuhrman tapes

· The LA Superior Ct allowed the jury in the OJ case to hear 2 examples of racial epithets (41 uses of the word nigger) by Detective Mark Fuhrman for impeachment but barring examples of his boasting of misconduct.  

· CEC 352 (CA’s counterpart to FRE 403):  “The ct may exclude evidence if its probative value is substantially outweighed by the probability that its admission will (a) necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury.”

· The uses reveal the epithet itself and a context that only adds to the insulting and inflammatory nature.  He testified that he had not used the term in 10 yrs, so the tapes were vital for impeachment.  He is a key witness against OJ since he found the bloody glove at his residence; defense is allowed to cross-examine him, but the ct retains discretion in controlling the inquiry.  The defense was allowed to use a few lines from the tapes, but the probative value of the rest of the tape was substantially and overwhelmingly outweighed by the danger of undue prejudice.

Evidence of Flight

-- US v. Meyers (5th Cir 1978)

· Meyers previously convicted on Pennsylvania bank robbery; on trial in Florida for Florida bank robbery

· Evidence of the Pennsylvania bank robbery was submitted as evidence because defense wanted to impeach the FBI agent who was making conflicting testimonies

· Prosecution tries to put on evidence of 2 episodes of alleged flight.

- Fleet in Fla:  FBI tried to contact Meyers; he asks girlfriend to bring him clothes to the mall; he runs into the mall then disappears when he sees 2 incognito officers approaching

- Fleet in Ca:  Meyers and Coffie on motorcycle; small wreck w/ undercover cop; Hanlon, another undercover cop, testified that Hanlon and Coffie looked like they were fleeing after being pulled over, but at a previous trial Hanlon testified that they stayed close to the bike and were not attempting to flee

· Flight is admission by conduct.  Its probative value as circumstantial evidence of guilt depends up on the degree of confidence from which 4 inferences can be drawn:  (1) from the D’s behavior to flight; (2) from flight to consciousness of guilt; (3) from consciousness of guilt to consciousness of guilt concerning the crime charged; and (4) from consciousness of guilt concerning the crime charged to actual guilt of the crime charged.

· A flight instruction is improper unless the evidence is sufficient to furnish reasonable support for all 4 of the necessary inferences.

· Neither episodes of alleged flight can be submitted as evidence

- Florida incident:  could have been fleeing from guilt from Pennsylvania robbery; officers were in street clothes, so he had no way of knowing they were police

- Cal incident:  Hanlon’s (cop’s)testimony is conflicting
· US v. Ballard (5th Cir 127)—It is today universally conceded that the fact of an accused’s flight escape from custody, resistance to arrest, concealment, assumption of a false name, and related conduct, are admissible as evidence of consciousness of guilt, and thus of guilt itself.  
-- Problem 1.9 “Flight” (pg. 53)

· He really likes this problem
· Defense

- Evidence of his priors will be substantially and unfairly prejudicial to defendant because it will invoke an emotional response causing jurors to want to convict defendant for the present crimes

- Inference (3) is not met because he was feeling guilty from other crimes

- The jury can take prior convictions into consideration if the defendant takes the stand.

- If evidence forces defendant to stand and therefore forces admissibility of his prior convictions, evidence of flight is unfairly prejudicial. 

· Prosecution 

- Flight is very probative because he should have stayed and taken care of her or called 911 rather than running.

- He ran because he killed her, not because of his prior convictions.

· Judge will conduct balancing test 

- Factors for increasing probative value v. factors for increasing prejudice

- Is there unfair prejudice considering the probative value of the evidence?

-- Problem 1.10 “Staying Put” (pg. 53)

· Similar to Scott Peterson situation

· This is more of a weight question than an admissibility question—admitted, but jury decides how much weight to put on it; there is no flight so there’s no flight instruction or flight evidence

· Defense:

- Didn’t flee because he wasn’t guilty

- No inferences can be made

· Prosecution:

- Might have fled if body was found

- He thought he did such a good job that he didn’t need to flee

- Would have looked more guilty if he fled

Probability Evidence

-- People v. Collins (Cal 1968)
· Not very important; skipped in class
· Probability evidence was incorrect and inadmissible
· Attorney hired math professor who made ridiculous conjecture that there was a low chance that the D had committed the crime; used probabilities and facts from case (how many yellow cars, blonde girls, interracial couples, etc.)
-- US v. Jackson (EDNY 1975)
· Good 403 case for understanding

· Defense wants to exclude flight evidence because they say he was fleeing from the assault not the robbery

· Defense:  unfair prejudice; jury will think he was on nationwide crime spree; protective policy of 404b excludes other crimes when their primary use is to show generalized propensity to violate the law

· Prosecution:  legitimate need for corroboration due to lack of other evidence;

· Chance of jury confusion if facts are left out

· Other considerations by judge:  delay, legality of Georgia arrest

· Judge allows partial admissibility; defense must stipulate evidence—can exclude Georgia arrest for robbery as evidence but must enter into a stipulation to the effect that he was in Georgia shortly after the robbery and that while there he used a false name
· This conditional ruling is possible with FRE 102, which contemplates a flexible scheme of discretionary judgments by trial cts designed to minimize the evidentiary costs of protecting parties from unfair prejudice; jury confusion and assumptions will be made to fill in the gaps
-- Old Chief v. US (US 1997)

· Indian Chief arrested for possession of firearm; he wasn’t supposed to have a firearm due to prior conviction of assault with a deadly weapon causing serious bodily injury

· Chief wanted to stipulate the prior conviction

· Justice Souter said should’ve given the limiting instruction:  “crime punishable by prison for a period of 1 year” rather than “assault with a deadly weapon causing serious bodily injury”.

· Any case with any prior conviction where the prior conviction is an element of the present offense, both sides must agree to stipulate????
· This rule is same in all states and on federal level
· Prior convictions have a heavy impression on jurors
· O’Connor dissent:  not unfairly prejudicial because no undue tendency to suggest a decision on an improper basis
· This is a 609 issue.
Class 5

-- Specialized relevance rules 407-411

-- FRE 407

· Even if evidence falls under the exception under 407, must pass 403 test

· CEC 1151 is 407 w/o exceptions, but the exceptions are the same in case law (listed in red book under 1151); must go though 352 test for exceptions to be admissible

-- FRE 408

· CEC 1152; CEC 1152a is different from 408; 1152a—an apology (humanitarian motive) is not admissible as an admission, but it is under FRE 408

-- FRE 409

· Offers to pay someone’s medical bills is not admissible

Class 6

-- 410
-- 411 liability insurance
Evidence 79-106

FRE   407-411

CEC 1151-1155
SPECIALIZED RELEVANCE RULES

-- FRE 407-411 concern evidence that fails a 403 governing test.

-- 407, 408, 409, and 411 (but not 410) prohibit only certain uses of the evidence they govern, while permitting all other uses.  410 bars evidence of aborted pleas of guilty or no contest for all purposes except for two specified narrow windows of admissibility.

-- See charts on page 81-82

FRE 407—Subsequent Remedial Measures

-- See chart on pg. 83

-- Problem 2.1 “Wolf Attack” (pg. 84)

· Chaining up the wolf after it attacked the Beagle was a subsequent remedy under 407

· Beagle’s owner:  should not be admitted to prove negligence or need for warning; can be admitted to show control of wolf if controverted by Poos or to impeach

· Daniel:  should be admitted because it was not subsequent to the attack of Daniel.  Previous remedial measures are not banned.

· Policy:  admission might prevent him from chaining up the wolf

-- Tuer v. McDonald (Maryland 1997)

· Tuer’s husband died at St. Joseph’s.  She sued 2 cardiac surgeons and their professional association.  He was given a coagulant, Heparin, by Dr. McDonald before his scheduled surgery.  The surgery was postponed due to a different emergency.  McDonald decided not to give him more Heparin before surgery, in accordance with the hospital’s practices.  His heart failed during the surgery.  After this incident, the hospital changed its procedure for this type of situation.

· Issue:  Whether the trial ct erred in excluding evidence that, after his death, the Ds changed the protocol regarding the administration of the drug Heparin to patients awaiting coronary artery bypass surgery.

· Held:  Under Md’s 5-407, which renders evidence of subsequent remedial measures inadmissible to prove negligence or culpable conduct, the exclusion was proper.

· Feasibility

- Some cts construe feasibility narrowly, disallowing evidence of subsequent remedial measures under the feasibility exception unless the defendant has essentially contended that the measures were not physically, technologically, or economically possible under the circumstances at the time of the incident at issue.  Narrow view of feasibility:  subsequent remedial evidence is not admissible under the Rules when a D contends that the design or practice complained of was chosen because of its perceived comparative advantage over the alternative design or practice; or when the D merely asserts that the instructions or warnings given with a product were acceptable or adequate and does not suggest that addtl or different instructions or warnings could not have been given; or when the D urges that the alternative would not have been effective to prevent the kind of accident that occurred.

- Other cts say it includes a broader spectrum of motives and explanations for not having adopted the remedial measure earlier, the effect of which is to circumscribe the exclusionary provision.  Broad view of feasibility:  includes not that which is merely possible, but that which is capable of being utilized successfully.

- Important:  Look at who is asking the questions; only the person capable of controverting feasibility (the D) can open the door to talking about the feasibility at the time.  

- Feasibility of administering more Heparin was not controverted by McDonald’s brief response to one question that, at the time, he regarded it as unsafe to restart the Heparin, in the context of his whole testimony.  In his view it was feasible but not advisable.

- Under any view of feasibility, a flat assertion by a physician that the remedial measure was inappropriate because it was medically unsafe would ordinarily be tantamount to asserting that the measure was not feasible and would thus suffice to controvert the feasibility of the measure.

- In the medical context at least, feasibility has to include more than mere physical possibility.

· Impeachment

- Almost any testimony given by defense witnesses could be contradicted at least in some minimal way by a subsequent remedial measure.  Impeachment depends more on the nature of the contradiction than on the fact of it.  Impeachment is used to cast doubt on the credibility of the witness’s testimony; it is not a mere pretext for using the evidence to establish culpability.

- Read in context, McDonald’s statement would not be impeached by the subsequent change in protocol.  It is clear that he made a reasonable judgment call based on his knowledge and collective experience at the time.  The former protocol was used at other hospitals as well.

-- Problem 202 “Wood Chipper” (pg. 94)

· He likes this problem.

· Defense counsel’s opening statement (that the Army Corp ordered the “same” machine when really it was the repaired version) opened the door for impeachment.  He misled the jury into believing that the machine was not improved.

· The defense counsel’s question of whether or not the machine is still there 

-- Third-party repairs

· 407 does not include third party repairs.  

· The question will usually be whether it can pass a 403 test (how is a third party’s repair relevant?).  The probative value of most subsequent remedies is that they amount to an admission by the D that its previous conduct was unsafe.

· Public policy:  Most third parties will not be dissuaded from making repairs just because evidence of those repairs might be offered against someone else.

-- Strict Liability

· 407 does apply in strict liability (defective product) lawsuits.

FRE 408—Compromise Offers and FRE 409—Payment of Medical Expenses
-- Bankcard America, Inc. v. Universal Bancard Systems, Inc. (2000)

· 408 forbids the admission of statements made during settlement negotiations to prove liability or the lack of liability.  The rule does not require exclusion when the evidence is offered for another purpose such as proving the bias or prejudice of a witness.  

· Because settlement talks might be chilled if such discussions could later be used as admissions of liability at trial, 408’s purpose is to encourage settlements.

· During a contract settlement negotiation, Universal was racking up losses; they believed they could do so based on what Bankcard was telling them.

· This was a reason “other than liability”; it was to explain why it took them so long.  Universal wanted to show that Bankcard didn’t tell them not to go out and do business (rack up losses).
· You can’t mislead someone and then use 408 as a shield.  

· It would be an abuse of 408 to allow one party during compromise negotiations to lead his opponent to believe that he will not enforce applicable time limitations and then object when the opponent attempts to prove the waiver of time limitations.  Similarly, it would be an abuse of 408 to let Bankcard lull Universal into breaching the K and then to prevent Universal from explaining its actions because the lulling took place around the settlement table.

-- Problem 2.3 “Hotel Inspection” (pg. 100)

· Report was correctly excluded to prove liability, but could have been admitted to show something else such as witness bias (e.g., if Goldsmith took the stand to testify for Ramada), lack of undue delay (?), or obstruction of criminal investigation.

-- FRE 408 applies to civil cases only.  410 addresses compromises (plea agmts) in criminal cases.

-- “Claim”

· 408 does not protect offers to compromise made before a claim of some sort has been made.  A lawsuit is clearly a claim, and sometimes cts will deem informal oral or written demands to be claims.  

-- “Disputed as to either validity or amount”

· 408 requires the claim be disputed as to either validity or amount because the policy considerations do not come into play when the effort is to induce a creditor to settle and admittedly due amount for a lesser sum.

-- May evidence of statements be used to impeach?

· The courts go both ways.

· A strict reading suggests there is no bar against such evidence if used to impeach later contradictory statements.

· The advisory committee mentioned parties should feel free to communicate during compromise.  The philosophy of the Rule is to allow the parties to drop their guard and to talk freely and loosely without fear that a concession made to advance negotiations will be used at trial.

-- An apology (humanitarian motive) is not admissible as an admission, but it is admissible under FRE 408 (but not under CEC 1152c).

-- 408 v. 409

· 408 bars all conduct or statements to prove liability or the lack thereof

· 409 only bars the offer to pay medical bills, not any surrounding conduct or other statements, not even apologies408 encourages settlement and 409 encourages offers to assist

· Neither 408 nor 409 limits its exclusionary reach to compromises or payments between the 2 parties in this lawsuit.  Evidence that one of the parties in the suit settled with a third party, if offered to prove liability for or invalidity of the claim, is also barred by 408.  

- Evidence of prior settlements or offers to compromise is admissible to show that a witness was biased or prejudiced, such as where the witness has received a settlement of her own claim against a party that may predispose her to give testimony favoring that party.  A witness whose offer to settle was rejected by a party may be prejudiced against that party.  
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FRE 411—Liability Insurance

-- FRE 411—person’s liability insurance not admissible to prove negligence or other wrongful acts, but can be offered to prove another purpose such as agency, ownership, or control, or bias or prejudice of a witness.

-- CEC 1155—same 

-- Williams v. McCoy (North Carolina 2001)

· Car accident

· Trial ct ordered Williams not to testify about liability insurance pursuant to North Carolina Rule 411

· Defense counsel questioned Williams extensively and asked if she obtained an attorney prior to visiting the chiropractor.  Defense counsel’s opening statement:  “We’re going to show you that she’s here for profit and that she stated it by hiring an attorney before she went to see a doctor.”

· Plaintiff wanted to explain why she hired an attorney, arguing that defense counsel was attempting to prejudice Williams by suggesting she was litigious.  Williams explained to the judge that the claims adjuster came to her house and tried to persuade her to settle before she went to the doctor.  Trial ct didn’t allow the explanation.

· 411:  In this appeal, the evidence was not barred by 411 because it was offered to prove some other reason—it explained the somewhat confusing answer solicited by the defense.  

· 403:  Also, the evidence would pass a 403 test.  Although it would have some prejudicial effect on D, the prejudice would not outweigh the probative value of Williams’ testimony and the prejudice she suffered in not being allowed to explain her answer.  
- Juries probably assume there is insurance anyway, so D would not be affected by unfair prejudice.

- Williams’ credibility was severely affected by the suggestion that she was litigious.

· Trial court could have given a 105 limiting instruction to reduce prejudice to D.  Trial court abused discretion and caused reversible error.  Reversed and remanded.

· Note:  would also be a 408 issue in this case because claims adjuster made an offer to settle

-- Problem 2.4 “Claims Adjuster” (pg. 109)

· Defense:  The fact that he is a claims adjuster does not prove any bias because he was merely asking her questions.

· Plaintiff:  Should be admitted to prove bias in his question-asking.  Might be admissible to show that he was biased in editing the tape if he edited portions out; must be reason to impeach Bob Smith.

· Held:  Wasn’t barred by 411 because could show bias; it doesn’t matter that Smith didn’t testify.  Excluded on a 403 test though.  

· [Also could be allowed under CEC 780 for impeachment (but not FRE due to extrinsic evidence limitation) to show that she lied on this occasion (not to show that she is a liar, generally).]

-- CEC 780 – Credibility of a Witness is the SAME AS FEDERAL CASE LAW

-- Problem 2.5 “Malpractice Insurer” (pg. 110)

· Close case.

· He thinks it is probative, but it was excluded.
-- Problem 2.6 “Failure to Report” (pg. 111)

· Was admitted.  Why???

· Cannot be allowed against D to prove whether or not she acted wrongfully (negligence doesn’t matter because this is a criminal trial).  Motive goes to proving whether or not she acted wrongfully.

-- Blindfolding and Admonitions as Methods of Jury Control

· Blindfolding = withholding certain information from the jury (excluding evidence)

- Failure of blindfolding can arise in 3 situations:

· (1) evidence not barred because it is offered for another reason; limiting instruction; jury might fill in the blanks on its own

· (2) witness slips up and mentions the subject of the excluded evidence even though it should be excluded; objection may draw increased attention to the evidence; instruction to disregard doesn’t work; may have to make a motion for mistrial

· (3) jurors’ pretrial experiences, attitudes, or beliefs provide them w/ a foundation of potentially relevant info that makes the forbidden topic likely to come to mind

- Blindfolding is useful when the topic is unlikely to be raised spontaneously by the jury or when jurors are unlikely to have expectations about the information (subsequent remedial measures and settlement efforts)

· In a trial study, results revealed:

- When evidence of insurance was excluded, jurors talked about it in deliberations 85% of the time, but in 45% of cases conversations about insurance was casual or it could not have affected the verdict.  In the other 40%, the discussion was substantial enough to affect the verdict.

- When witness slipped up on issue of insurance, judge’s instruction to ignore offered support for the jurors who wanted to put the issue aside, but some jurors discussed it anyway and based their decision to award money (but not necessarily their decision of whether there was any wrongful act) on speculations about insurance

- Although nondisclosure regarding insurance is viewed as necessary so that jurors will not be tempted to find for the plaintiff even if the D is not liable because a deep pocket insurance company is available to pay for the injuries of an accident victim, jurors showed far more interest in whether the plaintiff was in fact injured and whether the plaintiff might have already received insurance money.

· When juries are uninformed about insurance, they are likely to misuse presumptions about insurance.  A reasoned approach would recognize the jury’s predisposition to speculate and offer a modified jury instruction which offers the possibility of persuading jurors that they are wasting their time in speculating about insurance coverage.

FRE 410—Pleas in Criminal Cases
-- CEC 1153—same as FRE 410, except can be used to impeach if they acknowledge facts in their plea and later testify inconsistently (rare)

-- Problem 2.7 “Prosecutor’s Offer” (pg. 117)

· Not barred by 410 because not offered AGAINST defendant.  However, must still pass 403 test.

-- US v. Biaggi (1991)

· Biaggi offered total immunity in exchange for info about wrongful acts by co-defendants, but he turned it down.

· Evidence was allowed because it was an offer of immunity rather than a plea negotiation.

· Passed 403 test because the fact that he turned down immunity was very probative.  The unfairness of allowing the evidence was exacerbated when the Gvt presented evidence of his consciousness of guilt—Gvt showed evidence that his wife, shortly after the cooperating witnesses pled guilty, withdrew $3.5 million from a joint account and used it to purchase gold bars and other investments in her own name.

· New trial was issued.

-- 410 is different in structure and operation than other specialized relevance rules; evidence it addresses is always barred except where specifically permitted.

-- Under FRE 410, may not be used to impeach (but can be used to impeach factual inconsistencies under CEC 1153).  Rationale:  encourages plea negotiations.  However, the SC has held that prosecutors may, as a precondition to any plea negotiations, demand that defendants agree that any statements they make during negotiations may be used to impeach any contradictory testimony they give at trial.  No reason to assume 410 is nonwaivable.

-- Concerning FRE 410(4), reaches statements made in the course of plea discussions WITH A PROSECUTING AUTHORITY.  Courts are split on whether to bar such statements if D was tricked into believing the person was a prosecuting authority.

-- 410 does not prevent the defendant from presenting evidence that the prosecutor offered to drop a charge during plea discussions.  However, some cts do not admit such evidence because it would discourage prosecutors from negotiating pleas.

CHARACTER EVIDENCE

-- General examination rule:  In questioning, questioner only has to have a good faith belief that the questions relate to the truth.

-- FRE 404—very important rule; highly tested on bar exam

-- CEC 1101 is same

-- 404a—only criminal cases, NOT civil cases (this will be on bar exam)

-- Only 404b concerns civil cases and criminal cases; exclusion rule because character is extremely prejudicial

-- 404a (content):  character evidence (of accused or victim) is started by defendant and prosecution can rebut 

-- 404a governed by 405a (procedure)—on direct examination, can only offer testimony concerning reputation and opinion, NOT specific acts of conduct; on cross-examination, other side can ask about relevant specific instances of conduct(cross examiner is stuck with whatever answer is given and cannot bring new witnesses or evidence regarding that character evidence (same in 608)

-- 404b (conduct):  D begins with character attack of victim and prosecution can rebut

-- 404b governed by 405a (procedure)—same 

-- 607—credibility of a witness may be attacked by any party, including the party calling the witness (often used by party calling the witness when the witness says something opposite than what was expected)

-- 608—opinion or reputation to show truthfulness or untruthfulness

-- 608b—e.g., if defendant calls a witness to attack a witness’s character, prosecutor on cross-examination can attack the witness called and the defendant with specific instances (but again, he’s stuck with the answer)

-- 609—criminal convictions

Class 7

Class 8

-- Under 608 and 404, you are STUCK with the answer on cross examination if you present specific instances of conduct; rationale:  shortens the trial

-- Doctrine of Chances

· E.g., 42 arsons within the defendant’s home that stopped as soon as he was arrested

· Way too random to be a coincidence by virtue of the multiple number of instances

· Falls under identification exception to 404b

-- CEC 1108 and 1109, also provides an exception in domestic violence cases

-- 1108 and 1109

· still must do a 352 analysis

-- CEC 1108 was enacted to ensure trier of fact is aware of prior sexual offenses in order to accurately test the credibility of the victim and defendant.

-- FRE 412, CEC 782-783

· Protective sections for victims

· Don’t allow defense to delve into victim’s past sexual behavior unless:

- Evidence of sexual conduct of the complaining witness is offered to attack the credibility of the complaining witness under 780 (injury from 

-- If prior act is far more inflammatory than the present act, the prior act is not admissible under 403/352.  Harris
-- If first victim was child and second was adult, prior child molestation not admissible.  If vice versa, 403 issue.
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FRE 404

CEC 1101
CHARACTER EVIDENCE

404—The Character Propensity Rule
-- See chart on pg. 140, 247 for roadmap

-- 405 is procedural—it governs the manner of proof

· 405a

- reputation or opinion

- on cross-examination, inquiry is allowable into relevant specific instances of conduct

· 405b specific instances

- if element of charge, claim or defense

- i.e., entrapment (gvt agent led someone into a trap through trickery), libel, child custody

-- People v. Zackowitz (NY 1930)

· D killed man after he apparently insulted his wife

· D appealed a trial court conviction of murder 1st, contending that evidence re: D’s firearm possession (not used in the homicide) was improperly admitted and prejudiced D.  

- 404a issue (character) and 403 (what’s the relevance of the other guns?) issues.

· Character is never an issue in criminal prosecution unless D chooses to make it one

· A different question would be if the pistols had been bought in expectation of this particular encounter. They would’ve then been admissible as evidence of preparation.

· A different question would be here if they were so connected with the crime as to identify the perpetrator, if he had dropped them, for example, at the scene of the affray.  They would then have been admissible as tending to implicate the possessor (if disputed).

· Different, also, would be the question if the defendant had been shown to have gone forth from the apartment with all the weapons on his person.

· The mere fact that he had other guns was admitted to show that D was a bad person rather than that they had anything to do with the present shooting.

-- The Propensity Box

· Evidence that a person has a particular character trait generally is not admissible to show that the person acted in conformity with that trait at a particular time.  

· Character evidence is relevant, but such evidence can cause unfair prejudice because (1) the jury will give excessive weight to the vicious record of crime thus exhibited and allow it to bear too strongly on the present charge, and (2) a jury may take proof of character as justifying a condemnation irrespective of guilt of the present charge.

· Character evidence can also confuse and distract the jury, especially given that both sides’ arguments about character take considerable time.

· 404 expresses Congress’ view that character evidence always fails a 403 test.  In a 403 test for character evidence, the judge weight probative value against unfair prejudice, jury confusion, and time consumption.  

· 404 prohibits the following line of reasoning:






      This is the “propensity box”:  



· Evidence is not admissible to show a person’s character to prove action in conformity therewith on a specific occasion.

· Way to get around such line of reasoning:











· 404a only bans trips through the propensity box.  404 would not forbid this line of reasoning because the evidence is not, in the words of the rule, offered to prove character or a trait of character for the purpose of proving action in conformity therewith.  However, the evidence must still pass 403 and might be subject to a 105 limiting instruction.  105:  “When evidence which is admissible…for one purpose but not…for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly (how not to use the evidence).”   Under 403, the judge should consider whether the “probable effectiveness or lack of effectiveness of a limiting instruction.”

· 404b specifically recognizes routes around the propensity box:  “Evidence of other crimes, wrongs, or acts, [any acts other than those directly at issue in the case] is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent preparation, plan, knowledge, identity, or absence of mistake or accident…”

- Zackowitz’s ownership of other weapons was an “other act”, distinct from his shooting Coppola.  Such “other acts” do not have to be a crime and could have taken place before or after the act directly at issue.

- 404b is superfluous and merely clarifies 404a.  It does not add anything new.

· “is not admissible to prove the character of a person in order to show action in conformity therewith”—merely a restatement of 404a

· “may…be admissible for other purposes”—unnecessary because 404a only bans evidence of a character trait offered to prove action in conformity therewith; it does not ban the “other purposes” in 404b.

· “such as…”—merely illustrative, not exhaustive list

· 6 genuine exceptions to 404a which, under certain circumstances, allow trips through the propensity box:

- 404a1

- 404a2

- 404a3, as elaborated by 607, 608, and 609

- 413

- 414

- 415

Routes Around the Propensity Box

-- 404 bars only one thing—the forbidden inference of action on a particular occasion in conformity with a character trait.

-- Proof of Knowledge
· Problem 3.1 “Hacker” (144)

- Excluded under 404a

· Problem 3.2 “Drug Seller” (144)

- Excluded under 404b

- Where a defendant offers unequivocally to concede elements of a crime and agrees to a jury instruction that the government need not prove those elements, bad acts evidence offered solely to prove those elements is inadmissible because the defendant's concession of intent and knowledge deprives the evidence of any value other than what Fed. R. Evid. 404(b)'s first sentence unambiguously prohibits: to prove the character of a person in order to show action in conformity therewith.

· Problem 3.3 “Train Crash” (145)

- …They claim it for the purpose of showing that his reputation was so generally bad that he was drunk on this occasion.  You should not construe their assertion of his generally bad reputation as proof that he acted in that manner on this occasion.

-- Proof of Motive
· Problem 3.4 “US v. Peltier I” (146)

- Gvt:  they needed to prove his identity and presence at the scene, that they were there to arrest him when they saw the shootings.  They should argue that they recognized him from wanted pictures.  He had a motive to kill the officers who were after him because they would arrest him for the previous charge

- Peltier:  he could not have known they were officers therefore the evidence does not prove motive; if admissible, needs a limiting instruction
· Problem 3.5 “Streetcar Mishap” (146)

- Could show he was in a hurry as a motive for taking off quickly at 20th street

- Limiting instruction
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-- Proof of Idenity
· Problem 3.6 “US v. Peltier II” (147)

- Could show his identity as the gun-owner, but should apply limiting instruction to reveal just that gun and not why his home was searched

· Problem 3.7 “Lottery Lists” (147)

- Maybe, but might not be probative in proving his identity; may not pass 403

· Problem 3.8 “Cycling Brochures” (148)

- Maybe, but might not be probative in proving his identity; may not pass 403

-- Proof of Modus Operandi (for identity)

· One way to prove guilt when identity is in dispute is to show that the crime matches the defendant’s MO.  If we know the D committed a particular crime in the past, and the present offense matches that crime in indiosyncratic ways, then we may infer the D committed the present offense as well.

· The similarities between the crimes must be so distinctive that the inference that nobody else could have committed this crime overcomes the jury’s temptation to engage in propensity reasoning pure and simple.

· US v. Trenkler (1st Cir 1995)

- Trenkler on trial for building a bomb that was attached to the target victim’s car 

- Gvt wanted to admit evidence of his previous construction of a bomb to show MO

- The 2 instances were very similar:  both were made for a friend, had a remote control with a toggle switch from a toy, parts purchased from radio shack by a 3rd person, attached to the underside of a car, same explosive material, donut shaped magnet and several smaller round magnets, geographic proximity, etc.

- Experts for both sides emphasized the similarities and differences.  Gvt’s expert said he had no doubt whatsoever Trenkler made both bombs.  However, Trenkler’s expert testified that there is a possibility, a probability that maybe there is a connection between the maker of the two bombs.

- On appeal, Trenkler assigns error to admission of the prior bomb evidence

- 404b:  2-part test

· (1) whether the evidence has some special relevance independent of its tendency simply to show criminal propensity

· (2) if the evidence has special relevance on a material issue, ct must conduct 403 test

- Here, “special relevance” is identity (MO):  must be a high degree of similarity between the acts—commonality of distinguishing features sufficient to earmark them as the handiwork of the same individual; an exact match is not necessary; the test must focus on the totality of the comparison demanding not a facsimile or exact replica, but rather the conjunction of several identifying characteristics or the presence of some highly distinctive quality

· Satisfied

- Ct acted within its discretion in admitting the evidence.  It was important to the gvt’s case and it was substantial.  Evidence was not unduly inflammatory because prior bomb neither killed the victim nor did much property damage.  Limiting instruction was given to jury to only use evidence for identity purposes.

· US v. Stevens (3d Cir 1991)

- A black man held up and robbed 2 white air force police officers and sexually assaulted the female officer.  The officers identified Stevens as the attacker from a wanted posting in police office and in a police lineup.

- Reverse 404b issue

· Stevens wanted to present evidence that he was not identified as the attacker in a previous similar attack where the victim was black in order to prove he was mistakenly identified as the attacker.

· In view of the many parallels between the two crimes and because Stevens was exonerated by a black man whose identification or lack thereof is more reliable than that of the 2 white victims, Stevens was not that person.  

· D must show that the reverse 404b evidence has a tendency to negate his guilt (must pass 401 relevancy) and that it passes the 403 balancing test.

· 401:  definitely relevant to proving mistaken identity

· 403:  The evidence must be sufficiently relevant (similar) to outweigh countervailing considerations such as undue consumption of time and jury confusion of the issues (prejudice to D is not an issue because D wants to admit the evidence).

- Lower standard of similarity required when the D uses the evidence to prove his innocence since prejudice is not an issue.

- Would not create a mini-trial; only 2 witnesses and few question

- In a reverse 404b situation, unfair prejudice to the plaintiff should be considered if relevant, but will probably not be relevant because plaintiff will not be punished like the D will.

-- Narrative Integrity (Res Gestae)
· Almost never ever used.  Charles has never seen it on the bar, definitely not on his test.

· Problem 3.9 “The Open Trunk” (167)

- Should be admitted to show that he had control over the car where victim’s ID was found.
-- Absence of Accident
· Problem 3.10 “Cleaning His Gun” (168)

- Should be admitted to show his absence of accident or modus operandi or doctrine of chances

· Problem 3.11 “Cruelty to Dogs” (168)

- Perhaps not an exception under 404a1 because D was not offering character evidence, but rather an explanation for the accident

- Not necessarily probative to show absence of accident, but only offered for propensity to be cruel to dogs

-- Doctrine of Chances
· 3 wives died in bathtubs and left D with wills

· the sheer improbability that all 3 wives could all die in their tubs without foul play is far too strange to be a coincidence

· jury could infer that the acts were so similar that the occurrence of so many strange accidents of the same nature could not be coincidence but could only have happened by design

· shows motive and plan

· The matter depends on the unusualness of the occurrence and the number of times it was repeated.  Each additional case increased the improbability of accident.  It was for that purpose only that the jury should consider the evidence.
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The Huddleston Standard

-- Huddleston v. US (US 1988)

· Very impt case

· D was caught trying to sell stolen video cassettes

· Issue:  Did he have knowledge that the tapes were stolen?

· Gvt wants to admit prior instance of the D selling goods, but D argues that is unknown whether the goods were stolen in the previous cases

· Huddleston Checklist

- 402—Is TV evidence relevant

- 404a—bars character

- 404b—knowledge?

- 104b—judge has to make a finding that jury could find by preponderance of evidence that prior bad acts were actually committed by D

- 403 test 

- 105 limiting instruction—only use for knowledge
· Rules 401 and 402 establish the broad principle that relevant evidence—evidence that makes the existence of any fact at issue more or less probable—is admissible unless the Rules provide otherwise.

· 402:  definitely relevant because it would tend to show that he had knowledge that the tapes were stolen

· 404b:  character evidence admissible to prove things other than character, such as knowledge that the tvs were stolen

· Under 104b, the judge must find that in the prior instances, a jury could reasonably find, by a preponderance of the evidence—more likely than not, that the televisions were stolen.  

· 104b:  “When the relevancy of evidence depends upon the fulfillment of a condition of fact, the ct shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.”

- no evidence is taken in a 104b determination

- judge does not consider the character of the witness

· Under 104b, a jury could definitely find that the tvs in the prior instance were stolen.

· 403 test

Class 14

-- important distinctions between 104a and 104b

· 104a—preponderance of the evidence, higher std

-- 104b—preponderance of the evidence, lower std.  The standard of proof imposed by 104b (Huddleston) is actually lower than preponderance of the evidence.
-- Problem 3.12 “Past Acquittal” (pg. 181)

· 104b:  reasonable jury could find by a preponderance of the evidence (more likely than not) that he committed the previous crime

· Under 403, if the condition is whether or not a person could be found guilty in the prior case, the judge must find beyond a reasonable doubt that the D was guilty in the prior case.  The defense is allowed to inform the jury of an acquittal in the prior case.
-- Under 1108-1109, 413-415, the court must err on the side of allowing the evidence to be admitted to the jury because it corroborates the victim.

-- Once evidence is admitted under any of these, D gets to admit character evidence.

-- Character evidence cross examination

· “Have you heard?” is generally allowed.

· “Do you know?” is generally not allowed???
-- If D pleads not guilty, all evidence that goes to an element of the offense is admitted and defendant can stipulate.
FRE 413, 414, 415—Propensity Evidence in Sexual Assault Cases

-- FRE 413-415 and CEC 1108 and 1109 are exceptions to FRE 404a and CEC 1101—if you have prior sexual misconduct, that evidence can be admitted – but the jury can make the final inference.

· 413: evidence of similar crimes in sexual assault.

· 414: evidence of similar crimes in child molestation cases.

· 415: evidence of similar acts in civil cases concerning sexual assault or child molestation.

· Parallel CRE 1108 (evidence of another sexual offense by D; disclosure; construction of section), 1109 (evidence of D’s other acts of domestic violence & child abuse)

- 1108 was enacted to ensure that trier of fact is aware of prior sexual offenses in order to accurately test the credibility of the victim and D.

· This evidence is admitted for CHARACTER – (did it before, you’ll do it again) – and also all the other “proper purpose” reasons under 404b.

· Note: evidence is proven only by specific acts—ie, witness testifies “this person did X act to me.”  

-- Lannan v. State (Indiana 1992)

· Depraved sexual instinct exception abandoned by Indiana and 404b used instead, but still applies in many states including CA (CEC 1108-1109) and in the federal system (FRE 413-415).

-- State v. Kirsch (NY 1995)

· D charged for sexual assaults on girls in his church group with bad father figures while monitoring church sleepovers—he was a church group leader.  

· Gvt wanted to admit evidence under 404b that he was charged with assaulting other young girls in the group under similar circumstances in order to prove motive, intent, and a common plan.

· Evidence not admitted because it was not related to motive, intent, or common plan, but rather propensity which is not an exception to 404a.  The gvt wanted to show D’s predilection for molesting young girls.

· Motive = the reason that nudges the will and prods the mind to indulge the criminal intent.

· Intent—to be relevant to intent, evidence of other bad acts must be able to support a reliable inference, not dependent on the D’s character or propensity, that D had the same intent on the occasions of the charged and uncharged acts.

· Common plan/scheme—to be admissible as evidence showing D’s plan, other bad acts must be constituent parts of some overall scheme.  It is not enough to show that each crime was planned in the same way; rather, there must be some overall scheme of which each of the crimes is but a part.

-- Problem 3.13 “Common Plan and Domestic Violence” (pg. 192)

· 1109 in CEC

· No domestic violence exception in FRE, so turn to 404b in domestic violence cases (common plan or scheme)

· Defense in federal ct:  no such overall scheme.  The acts of violence are individual instances not connected or related to a murder.

-- Most sexual assault or child molestation cases end up in state court.

-- US v. Guardia (10th Cir 1998)

· Gynecologist accused of sexual abuse during procedures

· Gvt wanted to introduce under 413 testimony of 4 other women who allege that Dr. Guardia abused them during exams in a similar manner.

· Lower ct acted in its proper discretion when it excluded the evidence under 403 due to the risk of jury confusion.

· Rule 413 requirements

- (1) D is accused of sexual assault

- (2) the evidence proffered is evidence of the D’s commission of another offense of sexual assault

- (3) evidence is relevant under 401 and 402

- (4) must pass 403 test

· Evidence is relevant because a D with a propensity to commit acts similar to the charged crime is more likely to have committed the charged crime than another.  Such propensity evidence is relevant.

· There was high risk of jury confusion because it would turn the trial of 2 incidents into a trial of 6 incidents.  The jury would have to hear evidence of all 6 incidents—mini-trials.

208-236

FRE 404a, 405, 406 
CEC 1102, 1103
FRE 404a and 405—Proof of the Defendant’s and the Victim’s Character
-- Michelson v. US (US 1948)

· Most courts do not allow the prosecution to use evidence of a D’s evil character to establish a propensity of his guilt.

· When the D elects to initiate a character inquiry, he is permitted to call witnesses to testify from hearsay about D’s reputation—the witness can ONLY testify on hearsay, NOT specific acts, courses of conduct, his own opinion of the D’s character, etc. inconsistent with commission of the acts charged.

· Even character witnesses must qualify.

· When the D brings character into the case, the prosecution may pursue the inquiry with contradictory witnesses to show that damaging rumors, whether or not well-grounded, were afloat.

· D’s own witness is subject to cross-examination as to the contents and extent of the hearsay on which he bases his conclusions, and he may be required to disclose rumors and reports that are current even if they do not affect his own conclusion.  It may test the extent of the witness’s knowledge about the D by asking what stories were circulating concerning events, such as the D’s prior arrest, about which people who know the D would normally comment and speculate.

· For character evidence, “Have you heard…?” has general approval, and “Do you know…?” is not allowed.

· Most courts hold a character witness may be cross-examined as to an arrest whether or not it culminated in a conviction.

· The Illinois rule (as well as 404a and 405a) allows inquiry about arrest, but only for very closely similar if not identical charges and for the same characteristic.
· The character witness testifying about the prior arrest must have known the D at the time.  The prosecution cannot inquire about the arrest if the witness did not know the D at the time of the prior arrest.

-- 405a:  Whenever proof of character is allowed under 404a, that proof may take the form of either reputation or opinion evidence.  

-- 404a1:  If the D offers evidence of an alleged victim’s character under 404a2, then the prosecution may offer evidence that the D shares this same trait of character, even if the D has not put his own character in issue.

-- Proving Character under 404a1 and 404a2

· 404a1 permits criminal Ds to offer proof of pertinent character traits of their own character.

· 404a2 permits criminal Ds to offer proof of pertinent traits of the alleged victim’s character.  Used most often with defense of self-defense.

· In homicide cases 404a2 permits the prosecution to offer evidence of the victim’s peaceable character if the D has offered evidence (even non-character evidence) that the victim was the first aggressor.

· Both a1 and a2 give only criminal defendants the option to open the character inquiry.  Some cts have permitted certain civil litigants to offer character evidence under these rules (against the intent of the rule-writers).

· Both a1 and a2 permit only pertinent traits of character (cannot show peaceableness unless there is a charge of violence).

· 405a permits only opinion or reputation testimony from character witnesses on direct examination.  Testimony of proof of specific instances of conduct is allowed on cross-examination, but ONLY to test the witness’s knowledge of the D’s reputation or how familiar he is with the D, NOT to prove or disprove the character trait.

· Always a 403 test.

-- Proof of Character under 413-415

· Require proof by specific acts.  405 does not apply.

· Time consumption is a big consideration in a 403 test.  E.g., Guardia.

-- 405b

· In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

· Under 405b, D cannot offer proof of the victim’s violent character to prove he was the first aggressor.  That is not an essential element of the D’s claim of self-defense.

· 405b applies only when the existence of the character trait (not conformity therewith) is the thing to be proved.  3 most common situations where 405b applies:

- (1) rebutting an entrapment defense

- (2) rebutting a defense of truth in a libel or slander action

- (3) resolving a parental custody dispute

-- Problem 3.14 “I wouldn’t shoot anybody” (221)

· When she said “I wouldn’t shoot anybody”, she defended her own character and opened the door to specific instances of conduct on cross-examination.

-- Problem 3.15 “Character of Victim I” (222)

· Not admissible under 405b because victim’s character is not a specific element of the claim of self defense.

-- Problem 3.16 “Character of Victim II” (222)

· Under 405b, specific instances of conduct not admissible to prove victim’s character because victim’s character is not an element of the claim of self defense.  HOWEVER, might have been admissible as opinion evidence under 405a.

-- Problem 3.17 “Character of Victim III” (223)

· Exclusion:  specific acts not admissible (405a) and not an element of the offense (405b)

· Admission:  this is an opinion, not specific act

-- Perrin v. Anderson (10th Cir 1986)

· When the central issue in a civil case is criminal in nature, the defendant may invoke the exceptions to 404a. (Most federal courts disagree.)  5th circuit also allowed 404a exceptions in a civil rape case.

· Claims must be functionally the same.  The self defense claim in this case is functionally the same as that in a criminal trial.

· Character is directly in issue when it is a material fact that under the substantive law determines rights and liabilities of the parties.  

· When character is used circumstantially, only reputation and opinion are acceptable forms of proof.  405a.

· Specific instances of conduct to prove character evidence of victim was not admissible because it was not a specific element of the claim of self defense.

-- SEC v. Towers Financial Corp. (SDNY 1997)

· Opposite outcome from Perrin wrt 404a.

· 404a does NOT apply in civil cases.

-- The rule writers clearly intended 404a to apply only to criminal cases.

FRE 406—Evidence of Habit
-- Habit is relevant under 406 to prove action in conformity therewith, but it must still undergo a 403 test.

-- Halloran v. Virginia Chemicals Inc. (NY 1977)

· Can of refrigerant exploded and injured P, D wanted to admit evidence that in the past his “usage and practice” was to use an immersion coil to heat the cans of freon.

· Evidence of habit or regular usage, if properly defined and therefore circumscribed, involves more than unpatterned occasional conduct, i.e., conduct however frequent yet likely to vary from time to time depending on the surrounding circumstances; it involves a repetitive pattern of conduct and therefore predictable and predictive conduct.

· Where the issue involves proof of a deliberate and repetitive practice, a party should be able, by introducing evidence of such habit or regular usage, to allow the inference of its persistence, and hence negligence on a particular occasion.

· To justify introduction of habit or regular usage, a party must be able to show on voir dire to the satisfaction of the trial judge, that he expects to prove a sufficient number of instances of the conduct in question.

-- Habit is behavior of invariable regularity.

-- Evidence of other assaults is inadmissible to prove the instant one.

-- AC suggests regular drinking does not qualify as a habit.  Cts occasionally admit evidence of habitual drinking, especially when the drinking in question is precisely defined.

-- Because habit does not involve drawing inferences from the general traits of character, it falls outside 404a’s bar against evidence of character offered to show action in conformity therewith.  Proof of habit is therefore a route around the propensity box.

-- Under 406, proof of habit need not take any particular form (specific acts allowed).

-- Problem 3.18 “Steroids” (236)

· Defense:  these are not acts of habit because each case is analyzed differently and there could be proof that he prescribed different meds to different patients.  This is not invariable regularity.

· Plaintiff:  opposite argument—of all these cases (which were similar), doc gave same treatment w/o volition.

Class 10
CHARACTER FOR TRUTHFULNESS

-- 607 protects prosecution when witness goes haywire

-- 608

-- 609

· castro 

Class 11

-- Examples

· 8x10 glossy photo

· datty, civil case

- admissibly, maybe not “jaws of life” part

· patty, datty

- legs admissible, probably substantially prejudicial

· love letters

- she’s not the victim, so the letters are relevant to show motive, not protected by 412

- if letters had been written years before the murder, weight issue

Class 12

-- CEC 780 – Credibility of a Witness is the SAME AS FEDERAL CASE LAW
-- Embezzlement is a crime in falsity under 609a2, moral turpitude in CA
237-277
FRE 404a3, 608, 609
CEC 1101, 1102, 1103
CHARACTER FOR TRUTHFULNESS

FRE 404a3, 607, 608, 609; 
-- Criminal AND Civil trials

-- See chart on 247

607

-- 607 allows EITHER side to attack witness’s character; protects prosecution when witness goes haywire (happens a lot in domestic violence cases, woman changes her mind and decides not to testify against husband effectively).

-- The sponsoring party may, if otherwise appropriate, attack its own witness’s credibility.

608

-- direct examination:  reputation and opinion only (608a)

-- cross:  specific instances of conduct (608b)

-- only character for truthfulness or untruthfulness (608a1)

-- character for truthfulness must be attacked before it can be supported (608a2)

· attack of bias is NOT an attack of truthfulness
-- 608b:  specific instances of conduct

-- same as 405—stuck with answer on cross examination 

-- Examples 

· Witness testifies that her daughter is a liar.  Counsel CAN ask “Would you believe this person if they were testifying under oath?” (Advisory notes)

-- Evidence of a personality trait consistent with the primary conduct at issue will generally be excluded from the factfinder’s consideration.  Yet, evidence of the trait of truthfulness or dishonest will generally be admitted to prove the secondary conduct of witness in testifying truthfully or untruthfully from the witness stand (in this proceeding).

-- Problem 4.1 “Bar Fight” (240)

· answers on page 246

· civil

· 1) peacefulness is not a pertinent trait in a civil case (only truthfulness under 404a3 or to prove another purpose other than character)

· 2) reputation of truthfulness is not admissible under 608a2 until the witness’s character for truthfulness has been attacked

· 3) inadmissible because you can only bring up specific instances on cross-examination (608b)

· 4) admissible 608a

· 5) inadmissible under 608b1 because drunken rage does not have to do with character

· 6) Would be admissible under 608b1 in discretion of the court, but stuck with response; cannot extrinsic evidence

-- Limitations on 608b

· Must be probative of truthfulness or untruthfulness

· May not be proved by extrinsic evidence

· 403 test

· a lawyer may not ethically ask about specific instances of conduct without having a good faith basis for believing that they took place.  The lawyer must possess information that reasonably leads him to believe that the acts of conduct have in fact been committed.

· 611a3:  trial judge must exercise reasonable control to protect witnesses from harassment or undue embarrassment

· Most cts will not permit use of evidence excluded by 609.  608b is not a back door for evidence excluded under 609.

609

-- CEC (CASTRO) is broader than the federal system and allows more offenses, and it applies to any witness; includes moral turpitude offenses; 352 test; no set time limit, but must be more serious to allow older offenses

-- Under 609, you CAN prove up with extrinsic evidence (proof of conviction); NOT stuck with the answer

-- 609a1—crim only, “other than accused” w/ normal 403 test; “other than accused” (abnormal 403 test)

-- 609a2—civil and criminal, “any witness”; no 403 test; narrow set of crimes

-- 609b—very strict time limit

· applies to both a1 and a2

· inadmissible if neither conviction nor release was not within ten yrs

· under reverse 403 test, can still let in crimes older than 10 yrs; must give notice to other party of admission

-- 609c

· applies to both a1 and a2

-- 609d

· applies to both a1 and a2

-- Old Chief v. US (US 1997)

· Indian Chief arrested for possession of firearm; he wasn’t supposed to have a firearm due to prior conviction of assault with a deadly weapon causing serious bodily injury

· Chief wanted to stipulate the prior conviction

· Justice Souter said should’ve given the limiting instruction:  “crime punishable by prison for a period of 1 year” rather than “assault with a deadly weapon causing serious bodily injury”.

· Any case with any prior conviction where the prior conviction is an element of the present offense, both sides must agree to stipulate????
· This rule is same in all states and on federal level
· Prior convictions have a heavy impression on jurors
· O’Connor dissent:  not unfairly prejudicial because no undue tendency to suggest a decision on an improper basis
· This is a 609 issue.

-- Problem 4.2 “Impeachment Modes” (254)

· Answers on pg. 269

· 1) 609 does not apply because it is not a criminal conviction; inadmissible under 608b because it doesn’t relate to truthfulness

· 2) no evidence of conviction so 609 does not apply; inadmissible under 608a because the procedure is wrong—608a limits the prosecutor to questions bearing on character for truthfulness/untruthfulness

· 3) maybe admissible under 609a1 if the probative value outweighs the prejudicial effect; but in CA, this is a moral turpitude crime

· 4) probably inadmissible if turnstile-jumping is punishable is a felony, but it is probably a misdemeanor; if it is a felony and the judge fines probative outweighs prejudice, then admissible under 609a1; If these conditions are not met, not admissible under 609a2 because turnstile-jumping doesn’t involve a false statement and is not probative of truthfulness or untruthfulness as required by 608b

· 5)  possibly admissible because of the age of the conviction
-- US v. Brewer (Tennessee 1978)

· 609 time limit case

· currently charged with kidnapping and carjacking

· 4 prior convictions

- 1) kidnapping

- 2) rape

- 3) assault with deadly weapon

- 4) assault with deadly weapon

· question:  was the final release date within 10 yrs of trial date?

· When the conviction is more than 10 yrs old, it will be excluded unless the ct determines that he probative value of the conviction substantially outweighs its prejudicial effect.  
· Evidence offered against the accused in a criminal case must survive a stricter weighing test:  It is admitted only if its probative value outweighs its potential to cause unfair prejudice to the D.  5 factor Brewer test:
- 1) Nature of crime (related to CA test)

- 2) Time of conviction and witness’s subsequent history after this conviction (related to CA test)

- 3) How close is prior conviction to crime charged (if same or similar, jury is likely to convict them because they will use the evidence as character evidence)

- 4) importance of D’s testimony (the more critical the D’s testimony to his case the more hesitant the ct should be to admit the impeaching evidence)

- 5) centrality of the credibility issue
· When the conviction is more than 10 yrs old, it will be excluded unless the ct determines that he probative value of the conviction substantially outweighs its prejudicial effect.  Test above is relevant, but stricter requirements.  Admitted very rarely and only in exceptional circumstances if outside the 10-yr range.

· Because he was not crime free after early crimes, judge allowed the evidence of all but the kidnapping conviction because prejudice outweighs probative value

How is California test different from Brewer?
-- Problem 4.3 “Weighing Tests” (259)

· Apply 5-factor Brewer test

-- US v. Brackeen (1992)

· Under 609a2, must be a crime involving dishonesty

· Robbery is a violent crime, not a crime involving dishonesty

· (Robbery would come in in CA)

-- Problem 4.4 “Meter Fixing” (263)

· 609a1:  Misdemeanor

· 609a2:  look at underlying facts; admissible?

-- For a D to appeal a 609 ruling:

· 1) D must testify

· 2) prosecutor must impeach (totally unfair to defendant)

· Note:  if defense brings up conviction, they waive 

· Because in limine rulings may change, D may not speculate about the damage of ruling

-- Under 609, lawyer will ask about the crime or present a document reflecting the crime.  Some judges permit the witness to explain the circumstances of the crime or the conviction.

-- Judges rigorously enforce the time stds of 609a1 and 609b

-- 609a1

· 1 yr means punishable by 1 yr, not actual penalty and not felony/misdemeanor

· Evidence is admissible against a witness other than the accused in a criminal case only if it survives a 403 test.

· Evidence offered against the accused in a criminal case must survive a stricter weighing test:  It is admitted only if its probative value outweighs its potential to cause unfair prejudice to the D.  5 factor Brewer test.

-- 609a2

· bank robbery does not concern dishonesty or a false statement; most cts agree with Brackeen.  There is no deceit in armed robbery.  Same argument can be made for other violent crimes.

· Underlying facts may also be persuasive

· NO 403 test; must be admitted if it meets the “dishonesty or false statement “ std.

· Narrow subset of crimes that bear directly on the accused’s propensity to testify truthfully

· Subject to constraints of 609

-- 609b

· When the conviction is more than 10 yrs old, it will be excluded unless the ct determines that he probative value of the conviction substantially outweighs its prejudicial effect.  Brewer test relvant, but stricter requirements.

· Admitted very rarely and only in exceptional circumstances if outside the 10-yr range.

-- 609d

· juvenile adjudications are never admissible in civil cases or to impeach the testimony of criminal Ds.  

· Even when used against other witnesses in a criminal case, they must survive the strictest std of any prescribed in these rules.  They are admissible only if the offense would be admissible to attack the credibility of an adult and the ct is satisfied that admission is necessary for fair determination of the issue of guilt or innocence.

-- See various stds of admission on pg. 267-68.

-- A D may not appeal from the trial judge’s ruling unless 2 conditions are met:  (1) D must in fact testify at trial, and (2) the prosecutor must introduce evidence of the contested conviction.

277-307

FRE 412

CEC 782, 783
Rehabilitation

-- Problem 4.5 “Rehabilitating the Witness” (277)

· Answers on 280

-- Rehabilitating the Credibility of the Witness

· 608a2—one party may rehabilitate its own witness’s character for truthfulness only after the other party has attacked the witness’s character for truthfulness

- Any form of attack provided in 608 and 609 clearly qualifies:

· 608a—opinion or reputation testimony of the witness’s bad character for truthfulness

· 608b—elicited on cross-examination evidence of specific acts of the witness that are probative of untruthful character (bias/interest, contradiction (depends on situation), prior inconsistent statement, and mental capacity do not apply, but are covered by a 402, 403 test)

· 609—evidence of a past conviction of the witness under 609

· An attack on the truthfulness of a witness’s testimony in this proceeding can sometimes constitute an attack on the witness’s general character for truthfulness.

· There are at least 3 ways to attack the truthfulness of a witness’s testimony in this proceeding:

- Evidence of bias

- Contradiction by past inconsistent statement

- Contradiction by conflicting evidence

· Cts use discretion in determining whether an attack in the form of contradiction is so broad-based and persuasive as to constitute an attack on the witness’s character for truthfulness.

· The truthfulness of a witness’s testimony in this proceeding may be corroborated by non-character evidence without regard to the constraints imposed by 608.  If a witness testified that the light was red, a litigant may offer any kind of evidence otherwise permitted to show that the light indeed was red or that it was green.  No attack on truthfulness is required before such evidence may be admitted because the evidence is being offered to prove the color of the light.
Use of Extrinsic Evidence
-- Problem 4.6 “Offering Proof” (280)

· Answers on pg. 285

-- Character and Credibility

· Common law principle that extrinsic evidence will not be admitted on a collateral matter.

· 2 dead-end situations (stuck w/ answer):  405a—on cross, when litigant asks character witness whether he has heard of a specific act committed by the person about whose character he’s testifying, litigant is stuck with answer; 608b—works only when the witness is honest enough to acknowledge the prior impeaching acts

- these situations involve “extrinsic” evidence “collateral” to the issue

· Extrinsic evidence that tends to prove both a collateral matter and something else may be admissible (e.g., bias, identity, motive, or that witness is lying in this case rather than he is a liar in general).  Other issue must follow the rules.

· Counterproof is admissible if it contradicts on a matter that counts, but not otherwise.  403 is used to determine if counterproof is admissible to show contradiction in a testimony.

THE RAPE SHIELD LAW

FRE 412—Rape Shield Law
-- It is no more likely that a sexually active woman would carry out such a scurrilous act of false rape accusation than that a woman less sexually experienced would do so.  The informative value of an inclination to consent to sexual activity thus vanishes once a woman has leveled an accusation of rape against a man.

Past Sexual Behavior With the Accused
-- Problem 5.1 “E-Mails” (299)

· D asserts P consented

· 412b1B allows such evidence if meets 104b, 403 tests

· 104b—definitely conditionally relevant, jury could find these fantasies are directed toward defendant as required by 412b1B

· 403—passes because it is extremely probative of consent and not prejudicial to defendant

· alternate path of admissibility—may be admissible as showing intent under 404b, but this will still take you to 412

Explaining the Source of Physical Evidence
-- Problem 5.2 “Fingerprints” (300)

· Troublesome and he is terribly uncomfortable with this hypo.

· Defense is that it did not happen, not consent.

· 412b1A is not an avenue for admissibility because he is not a person “other than the accused”

· 412b1B does not apply because he’s not arguing consent.

· 412b1C does not apply because no constitutional rights are violated

· Evidence admissible under 404b to prove identity, but he could only say that he was there previously, not that he was there previously to have sex with her.

· Should be admissible under 404b to prove that he wasn’t the person there, but that still leads to 412, under which the evidence is not admissible.

· Who knows what would happen here.  It is not admissible under 412, but it should be admitted somehow…who knows how the judge would rule.

Past Allegedly False Accusations
-- State v. Smith (Louisiana 1999)

· Victim told her mother's friend that defendant, victim's grandmother's husband, had touched her in inappropriate areas for years. Defense counsel attempted to cross-examine victim's mother about victim's similar accusations against her cousin. Victim subsequently recanted these accusations. Testimony regarding victim's prior allegations of sexual molestation were barred on basis of the rape shield statute, La. Code Evid. art. 412. On appeal, court noted that defendant's conviction rested on trier of fact's credibility determinations because there was no physical evidence of sexual assault in this case. Court reasoned that defendant did not seek to introduce evidence of victim's past sexual behavior because he did not attempt to prove victim's prior sexual behavior or unchaste character. Thus, defendant's questioning regarding victim's prior false allegations concerning sexual behavior was not barred by rape shield statute. Court concluded that trial court's ruling that excluded this testimony was not harmless because jury verdict rested entirely on their perception of victim's veracity.

· Judgment reversed and case remanded for new trial. Defendant's right to fair trial was violated when trial court precluded introduction of evidence that affected victim's credibility as a witness. Testimony regarding victim's past false accusations of sexual assault was not barred by the rape shield statute.

· Defense wants to put on evidence of prior false accusations

· Court says 412 is not a bar to admission of prior false allegations because it does not address false allegations, but rather past sexual conduct.

· Admissible under 608b

· Passes 402 and 403, extremely probative

-- Problem 5.3 “Smith on Remand” (305)

· Prior false accusations not covered by 412

· Can impeach with specific instances under 608b on cross examination, but stuck with answer

· Under 404b, can put on specific acts to show something other than character (here, undercutting her credibility); this is a good method because extrinsic evidence is not barred

-- Problem 5.4 “Old Accusation” (306)

· Prior false accusation not barred by 412

· (1) 104b—could a reasonable jury have found that this story was true?  Perhaps.  Barred by 608 because it is extrinsic evidence.  May be admissible under 404b—to prove something other than character

· (2) Of course you can cross-examine, but stuck with the answer.

Proof of Bias

-- Olden v. Kentucky (US 1988)

· Olden and Harris were convicted of raping Starla Matthews.  She was married to someone else.  Ds relied on the fact that her motive in lying about the rape was to hide her affair with Harris because her husband saw her getting out of Harris’s car.  Matthews had split from her husband and was living with Harris at the time of the trial.  Olden wanted to admit this evidence but was not allowed to.  He was also not allowed to cross-examine Matthews when she said she was living with her mother.

· Olden claims his 6th Am right to confront a witness (Confrontation Clause), which includes the right to conduct reasonable cross-examination.

· A criminal D states a violation of the Confrontation Clause by showing that he was prohibited from engaging in otherwise appropriate cross-examination designed to show a prototypical form of bias on the part of the witness, and thereby to expose to the jury facts from which jurors could appropriately draw inferences relating to the reliability of the witness.

· In this case, a reasonable jury might have received a significantly different impression of the witness’s credibility had defense counsel been permitted to pursue his proposed line of cross examination.

· Her testimony was crucial to the prosecution’s case and her story was corroborated only by the largely derivative testimony of Russell, whose impartiality would also have been somewhat impugned by revelation of his relationship with Matthews.

-- Boggs v. Collins (2001)

· No 6th Am right to cross examination to prove general credibility, but is a right to prove bias, motive, and interest.

· A general attack on the credibility of a witness, in which the cross-examiner intends to afford the jury a basis to infer that the witness’s character is such that he would be less likely than the average trustworthy person to be truthful in his testimony, is not protected by the Confrontation Clause.

· A more particular attack on credibility, directed toward revealing possible biases, prejudices, or ulterior motives as they may relate directly to issues in the case at hand, IS protected by the Confrontation Clause.

· The cross examination as to bias, motive, or prejudice is constitutionally protected by the 6th Am Confrontation Clause, but cross examination as to general credibility is not.

Narrative Integrity (Res Gestae)

-- Stephens v. Miller (7th Cir 1994)

· Stephens was convicted of attempted rape.  On appeal, he argues that the excluded testimony should be admissible as the res gestae (“the thing done”) of the attempted rape.  Defense:  You didn’t like the offensive things that I said, so you claimed I raped you.  He wanted to testify to this, but the District Court did not admit it.  

· The Indiana Rape Shield Statute was enacted to prevent a generalized inquiry into the past sexual conduct of the victim in order to avoid embarrassing her. Appellant was allowed to give his entire version of the facts, except for the excluded evidence. Accordingly, the trial court properly balanced the state's interests with appellant's right to testify when it excluded the testimony at issue. The court rejected his res gestae argument, as the use of the term res gestae, for purposes of federal law, was essentially obsolete.
· The court affirmed the order of the district court that convicted appellant of attempted rape where the district court was not concerned with whether the state misapplied its own rape shield statute, and appellant was not denied his constitutional right to testify in his own defense where the trial court properly balanced the state's interests with appellant's right to testify when it excluded the testimony at issue. 

· No court has ever held that res gestae is a concept with any constitutional significance.

· Res Gestae

- Literally "the thing done," the res gestae of a particular offense under Indiana law is admissible and is defined as evidence of happenings near in time and place which complete the story of a crime.  There are two problems with Stephens' res gestae argument.  
· First, we do not accept Stephens' res gestae argument because to do so would effectively gut rape shield statutes and violate the principle established in Lucas. If Stephens' res gestae argument were correct, as a matter of constitutional law, criminal defendants could always circumvent rape shield statutes by claiming that they said something near in time and place to the alleged rape or attempted rape about the victim's past sexual history or reputation.  
· Second, Stephens offers nothing, probably because nothing exists, to support his res gestae argument as a constitutional violation. In fact, the use of the term res gestae, for purposes of federal law, is essentially obsolete. The Federal Rules of Evidence, adopted in 1976, govern evidentiary questions in federal court, and, more significantly given the issue here, no court has ever held that res gestae is a concept with any constitutional significance.
- This is exactly the kind of avenue of admissibility that the rape shield law seeks to outlaw.
· THIS WOULD PROBABLY COME IN IN CA.  He has issues with the reasoning in this case.
Defendant’s State of Mind

-- US v. Knox (1992)

· D claims consent and wants to show that she was “loose” and had sex with all his friends.  He wants to admit the evidence to show his state of mind, not her promiscuity. 

· 412 is not an absolute bar to offering evidence relating to the purported victim’s past sexual experience if it is relevant and constitutionally required (412c).  

· This situation does not fit into the exceptions to 412.

· Trial judge admitted some portions of the appellant’s proposed testimony, but excluded any reference to individual acts of sexual conduct by the prosecutrix.  

· D sought to do what 412 seeks to prevent:  portray an alleged rape victim as a bad person who got no more than she deserved.

Rape Shield Law

-- Construe sexual behavior broadly.  

-- Include birth control, child outside marriage, venereal disease, fantasy or dreams

-- Sexual predisposition includes victim’s mode of dress, speech, or lifestyle.

-- Absolute bar of V’s reputation except exceptions.

-- Must give written notice, etc. prior to presenting evidence of past sexual behavior (under one of the exceptions).

-- Civil cases—Rule 412a, b2, c apply.  Probative value must substantially outweigh the danger of harm to any victim and of unfair prejudice to any party.  Evidence of victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

Class 13
-- Affidavit and declaration are interchangeable words

-- Pg. 355

· 1) hearsay

· 2) not an assertion; not hearsay

· 3) not an assertion; not being offered to show it’s a gambling den; not hearsay

· 4) not an assertion

· 5) hearsay because offered for the truth; this is a close one; author of book said no hearsay, but he says yes

· 6) close one; probably hearsay because the implied assertion is so obvious; he doesn’t know about this one; when ambiguous, err on side of admission, but might not pass 403 test

· 7) definitely hearsay; why? 

-- Pg. 358

· Answers on 863
· 1 H

· 2 H

· 3 not

· 4 not; license plate is not a person

· 5 not; no statement

· 6 H

· 7 not

· 8 not; not offered to prove time

· 9 book says hearsay for indirect assertion; G says not hearsay

· 10 H

· 11

· 12

· 13

· 14

· 15

· 16

· 17

· 18

· 19

· 20

-- 801d

· these are exceptions to hearsay; not necessarily “not hearsay”

· 801d1—the person is on the stand in this hearing and is subject to cross examination

· 801d2a—“party opponent” is D in criminal action (D does not have to take witness stand in criminal trial), both sides in civil action

- not hearsay when offered against that person at trial

- not always an admission; just a statement suffices—not necessarily an admission

- cross—if the declarant doesn’t like it, get up there

-- Problem 7.10 “Billables” (364)

· Hearsay?  Yes

· Exception to hearsay under 801d2a; other party can put it on

· 403—passes because goes to impeachment

· if she wants to put them on, she must take the stand (other exception)

-- Problem 7.11 “Take My Blood” (365)

· allowed

-- 801d2b, CEC 1221—better definition

· 4 prerequisites for silence to count as an adoptive admission

- client heard and understood the statement

- he was at liberty to respond

- circumstances naturally called for a response

- client failed to respond

-- Problem 7.12 “Buddies” (366)

-- Problem 7.13 “Jailhouse Meeting” (367)

· client heard and understood the statement

· Was he at liberty to respond?  Probably not.  Miranda rights

· circumstances naturally called for a response?  no.

-- 801d2c

-- Wolf case

· Agency statements go up to the principle, but statements by the principle do not go downward (do not come in against agent)

Class 15

-- 7.14 “Shovel and Bucket” (373)

· admissible under 801d2C or 801d2D

-- A party must request a 104a hearing for evidence they think is hearsay.  The judge will make a 104a determination (preponderance of the evidence) outside of the presence of the jury. 

-- 801d2E—judge must make 104a determination for the following questions:

· Was there a conspiracy?

· During conspiracy?

· In furtherance of the conspiracy?

-- Bourjaily v. US (1987)

· Test for 104a:  preponderance of the evidence, higher than std for 104b.  This is the test for every hearsay exception.  

-- 104a:  The evidence used to prove facts under that rule need not itself be admissible.

-- 104b:  Only ADMISSIBLE evidence may be used to prove contested preliminary facts.  

-- 104a suggests that all preliminary questions are to be resolved by the ct “subject to the provisions of 104b.  104b addresses only those preliminary questions upon which the relevancy of evidence depends.  That is, rule 104b governs matters of conditional relevance.  Rule 104a governs everything else.  

-- 7.15 “Translation” (384)

· Rule 805:  hearsay within hearsay—each piece of hearsay must fall under an exception for the hearsay within the hearsay to be admissible.

· Y(N(A

· Y(N:  conspiracy?  Yes.  N probably does not know A is an agent because he died in a gun battle.  Exception under 801d2E and 801d2A.

· N(A:  801d2C because N is an agent of A.  Also maybe an exception under 801d2E.

-- 613—procedural section

-- CEC 1235 – not just to impeach, also for truth; declarant must be testifying now

· Procedure:  CEC 770 – same as 613

· Witness is either:

- Confronted on the stand and given opportunity to explain or deny statement, or 

- Subject to recall, except defendant in criminal trial (self-incrimination)

· Refusal to answer (witness doesn’t speak)—not a prior inconsistent statement (people v. rios)

· Even if witness says prior statements are lies, may come in for the truth. (people v. brown)

· Multiple levels of hearsay okay, if exception at every level.  (people v. zapien)

· If witness doesn’t remember, MUST ask the witness if there is something you can use to refresh their memory (CEC 771).  If witness will not look at the evidence or still refuses to answer, lawyer asks judge to determine, by preponderance of evidence (CEC 405 or FRE 104a), if the witness really does not remember.  If the judge decides the witness’s memory is genuine, go to past recollection recorded, if at all.  If it is a ploy by the witness, then the statements are admissible for the truth (1235 or 801—must have been under oath).  If witness is evasive, but ultimately gives consistent statement, may not impeach.

-- D in criminal action is NEVER subject to recall, under FRE 613 and CEC 770.

-- CEC 771

· Must refresh memory if they don’t remember

· Procedure for production of ANYTHING used to refresh memory

· ANYTHING can be used to refresh memory.

· Witness says does not remember

· Must first ask the witness if he does not remember.

· Show to D—do not mark

· Give to witness—can mark it up

· Direct witness to portion

· Read it, see it, etc.

· Ask if that refreshes

-- Jury NEVER gets to see a police report!  Everything in it is hearsay.

-- 1235 Q and A—see slides

-- US v. Barrett (1976)

· 613—lawyer doesn’t care what the person is saying, you just want to make sure to follow the rule and to prove that the witness is lying; it will be apparent that the witness is lying…if you believe they are lying, keep asking, why, why, why, why, etc.  they will fold or it will be obvious if they are lying. 

-- 7.16 “Retraction” (392)

· in federal ct, judge must not admissible because the prior statement cannot come in for the truth; was not made under oath; can only come in to impeach

· in CA, admissible for truth or to impeach

-- US v. Ince (4th Cir 1994)

· Prosecutor calls Ince just to impeach him.  Cannot do that.  

· Evidence could only come in under 803(5)

LOOK AT 803(5)

Class 16

-- Prior Consistent Statements (or express or implied charge of bias)

· 801d1B

· declarant must be on the witness stand

· witness must be confronted or subject to recall

· Used to rehabilitate witness (to show that they are telling the truth on this occasion)

· Because the statement was made closer in time, before lawyers and ct system

· Cannot be used unless it predated any inconsistent statements

· Express or implied charge of bias, motive, or interest:  equivalent of an attack for fabrication; e.g., filed a lawsuit asking for damages

· CEC:  1236 and 791

- 791a:  prior consistent statement; same as 801d1B

- 791b:  Express or implied charge of bias, motive, or interest:  equivalent of an inconsistent statement; e.g., filed a lawsuit asking for damages

- must also predate; declarant must be on the witness stand; witness must be confronted or subject to recall

- 1236:  

· the following are implied attacks which allows PCS:

- Were you granted immunity?  No

- Were any charges filed against you?  No

- Allowed to plead to lesser charge?  No

- Didn’t you tell the defense involved xyz?  No

-- Problem 7.17 “Why Such Excitement?” (398)

· (1) 

- Adoptive admission?  Hear and understand?  Something you would naturally respond to?  Situation that would naturally call for a response?

· (2) 

· Would not come in if Miranda warnings were given.

-- Problem 7.18

· Is the grand jury testimony admitted as substantive evidence of David’s guilt?  Yes under 801d1A.

-- Problem 7.19

· Would still come in

-- 801d1C—prior identification

· CEC 1238 is better and exactly the same

· Civil and criminal

· Declarant must be asked 1238b—was the id made when fresh in your memory?

· Declarant must be asked 1238c—were you telling the truth?

· If declarant does not testify, prior id not admissible.

-- US v. Owens (US 1988)

-- 7.20 (422)

· 804a2—refuses to testify

· must only be afforded the opportunity to cross-examine, not required

-- 7.21 (423)

· different motives in the two instances—one is for money, the other is for liberty; also different burdens of proof in the 2 trials

- criminal:  beyond reasonable doubt

- civil:  preponderance of the evidence

-- US v. DiNapoli

· Very fact specific case

· Ask yourself what is the motive of the parties—804b1;

· Other cases have come out differently.

Class 17

-- Lloyd v. American Export Lines, Inc. (1978)

· Wants to bring in coast guard testimony to the civil trial, but coast guard is out on a boat and is unavailable under 804

· Evidence admissible under exception:  804b1 (CEC 1290-1292)

804b3 hearsay exception (statement against interest)

-- a person would not say something that would harm them in the ways listed in the rule unless it were true; also a social interest not mentioned in the rule—would so subject a person to ridicule in society (e.g., having an affair, etc.) that they wouldn’t say it unless it were true; last sentence ONLY relates to criminal trials—someone would not say something if it would subject them to criminal liability unless it were true, HOWEVER, must have some form of corroborating evidence (104a test by judge to determine if enough corroboration) if the evidence will exculpate the accused

· NO such corroboration requirement in CEC (1230)

· Must be against the interest of the declarant, not someone else

-- 7.22 “Ask Magnolia” (434)

· “Ask Magnolia.  It was her idea.” = adoptive admission or statement against party opponent, therefore statement can be used against Bobby, HOWEVER, it is a joint trial, so Magnolia is a codefendant (would be admissible if he were being tried alone)

· there is no hearsay exception that would get this statement in against Magnolia; not admissible against Magnolia under 804b3 because the statement was not against Bobby’s penal interest because he was placing the blame on someone else

· she has no ability to cross examine Bobby, so the statement cannot be admitted against Bobby in a joint trial with Magnolia unless there were a hearsay exception

· statement is inadmissible

· no limiting instruction; jury would not listen because the statement is too harmful

-- Always a 104a test for evidence coming in 

-- Test for against interest:  must be so reliable ( so against the declarant’s interest) that Magnolia would not want to cross examine Bobby; wasn’t against Bobby’s own interest because he was standing in front of the police

-- Williamson v. US

· If implicating someone else, not against the declarant’s interest (e.g., 7.22)

-- 7.23 “Alice’s Restaurant” (440)

· theory of admissibility:  804b3—statement against penal interest

· declarant asserts 5th Am

· jury gets to hear “so I drove there with gas” “I just poured a little bit of gas”, and “I lit it and took off”; the rest is not admissible under any hearsay exception (part about the family living there)

· lookout for chopping up sentences and misleading the jury—352/403 issue

· second part not a statement against his interest (about the family living there)

· judge erred

-- 7.24

-- 7.25 Bucky

· Stamp case

· “No, Bucky wasn’t involved.  It was Buzz”

· not admissible

-- CEC 1230

· 405 hearing (104a)

· circumstances need to be sufficiently trustworthy

· every part of statement admitted must be against interest

- grant of immunity—no

- some of statement exculpatory—no

- post plea—no

- very dubious on jail house confessions

· 3rd party confessions to defense investigator—not likely

804b2—dying declarations

-- if homicide victim makes a statement (as to how they were injured or who did it) when death is imminent, exception to hearsay

· in CA, victim must die, just think he will, BUT might be admissible under spontaneous declaration exception (§803(2))

· in federal rule, victim does not have to die under 804b2, just believe he will; also look for 803(2) exception

-- 7.26

· doc tells victim he will die, does he believes he will die? 

· 104a hearing—look at injuries; most judges will let it in just because the doc told him he’d die

-- Shepherd case

· No belief of impending death because she was getting better; also, she didn’t really know she had been poisoned; a suspicion that her husband poisoned her is not enough 

804b6—Forfeiture by wrongdoing

-- hearsay exception if you procure the unavailability of the declarant (e.g., kill the declarant, telling/urging them not to testify, etc.); 

-- twofold:  no 6th Am protection

-- NO such exception in CEC, but there was a case last week establishing this exception (Ppl v. Giles)

-- US v. Hoolihan

· This case predated the case where 104a was given preponderance of evidence std

· If you kill the declarant, 804b6 applies

803 Exceptions

-- difference here:  DOES NOT MATTER IF DECLARANT TESTIFIES

-- 803(1)

· same as CEC 1240 (contemporaneous declaration)

· e.g., see a car crash and talk about it right then (e.g., I just saw a car accident!)

· comment on something that is occurring right now

· different from 803(2)

-- 803(2)

· CEC 1240 same

· Excited utterance (spontaneous declaration)

· Something so exciting/traumatic/scary/dangerous has just occurred/relatively recently occurred that you blurt out what is on your mind

· No time to reflect/think/embellish/lie

· Use this rather than 804b2 if victim does not die

· 1240 defn better—Must narrate/describe/explain act/condition/event AND made spontaneously under stress or excitement of such event (104a/405 hearing); no deliberation or reflection

· different time component than 803(1), more time available to make the statement here

· no stress/excitement under 803(1)

· no corroboration needed

-- Factors judge looks at for 803(1) and (2) for 104a/405 hearing

· Nature of event—how startling, frightening or significant?

· How close in time?

· Demeanor/manner of speaker – physical and mental state

· Physical condition of speaker

· Were there questions to the declarant or did she make the statement on her own?  Questioning makes the declarant think and is less likely to be reliable.

Class 19

· Hearsay Exceptions under 803: Availability of Declarant Immaterial

· Present Sense 

· Excited Utterances

· 7.27: can statement from cop come in as original evidence?  What did the officer ask?  How long b/w incident & her talking?  How often does this happen?  What is her demeanor?  Is it a spontaneous declaration?? Yes, so it can come in under 803(2).

· 7.28: bartender heard a scream, called cops, went outside & asked, “who shot the gun?”  startling event = gunshot.  How long b/w shooting & question?  (significant fact).  Ultimately – bartenders testimony is not re: spontaneous-enough testimony, so won’t come in.

· Policy: did the person who made the statement have time to deliberate & change facts?

· 7.29: dog mauling.  Sounds like offering it for knowledge & not “for the truth of the statement,” so it might not even be hearsay…   Maybe it should come in b/c she’s agitated, upset…  Or maybe this wasn’t an “excited utterance” because she had to go back in, pick up the phone & call…

· No way 2nd stmnt will come in as excited utterance.

· 7.30: does esther (911 caller) have personal knowledge about that of which she speaks?  Judge will prob say no, b/c esther is behind a door.

· Two considerations b/w 803(1) and (2) – First consider state of mind of declarant, and then, whether or not the statement was contemporaneous (803(1) must be contemp).

· Statements of Then-Existing Conditions

· Chuck considers 1250, 1251, 1252 to be “better explanations” than their FRE counterpart, 803(3) – generally used with statements to doctors for medical diagnosis or treatment.

· Mutual Agency v. Hillmon: Are statements in letters admissible to say, that’s what he was going to do?  Yeah.

· 7.31: Guy tells people what he was doing & where he was going (to go buy an lb of marijuana), then he got kidnapped.  One route of admissibility – that’s a statement against the law, why would he lie about that?  Another route – that’s an 803(3) statement of what he was going to do at the time.  Chuck says both statements will come in.

· Key – 803(3) does not apply re: statements of the past.  Has to be forward-looking.  

· Statements of Medical Diagnosis

· 803(4) must a statement for purposes of medical diagnosis of treatment.  Policy: why would you lie to your doctor about your symptoms?  You could also make this statement to a family member, or someone who discovers you (with the thought that that person will get you medical treatment).

· Shepherd v. US: SKIPPED.

· 7.32: Elder abuse.  Not a statement for medical treatment.  Not enough info for spontaneous declaration.  Dr.’s testimony is going to come in (re: who did this & how did it happen).  Statement through lawyer will NOT come in.

· US v. Iron Shell: **chuck tells us to GO THROUGH THE FACTS OF THIS CASE B/C INSTRUCTIVE**

· 7.33: 4-year old abuse victim treated by doctor, tells (lies to) dr. “I was playing w/ my dad’s records” – this will probably not come in under 803(4) b/c not admissible as part of his treatment.  Second half of the statement re: twisted arm, will probably come in b/c related to treatment.

Class 20

-- 803(4) contd.

-- Questions you must ask (AC notes) for statements made for the purpose of diagnosis:

· What is the motive for the statement?

· Was it reasonable for them to rely on this statement in giving the diagnosis?

-- 7.36—TEST QUESTION

· (1) 

- Can I refresh your memory?  Show her the candy wrapper.  Still doesn’t remember.

- 1237 Past recollection recorded

· admissible, can be read out loud

- If D makes hearsay exception

· Tricky:  Double hearsay problem because her friend read her the license plate number as she wrote it down.

· Excited utterance under 803(2), so admissible

· (2) allowed

· (3) candy wrapper would not come in; could be an exhibit shown to the jury but is not evidence; the content on the wrapper is the evidence

-- Johnson v State 

· Good transcript on pg 480

· Court of Appeals reversed admissibility; he never said it was him that said it or that it was true (past recollection requirements not met—all 4 must be met)

Business Records 803(6), CEC 1560, 1561, 1270, 1280

-- Records are presumably accurate

-- Records could be any record (“in any form”)

-- Opinions and diagnosis inadmissible in CA, allowable in FRE

-- 902(11), 902(12)—certification of compliance; foundational requirements

-- Palmer v. Hoffman

· If preparing for litigation, record prepared for the litigation is not admissible.

-- 7.37 “Lawn Mowers” (491)

· good example

· (2) can it be offered for truth?

-- US v. Vigneau (2000)

803(7)

803(10)

803(8)

-- Beach

· If for litigation preparation, not admissible.

-- Police reports never come in

READ THE CRAWFORD CASE FOR NEXT CLASS.
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FRE 601, 602, 603, & 610

CEC 700 & 701

RELIABILITY

FRE 602—Competency of Witness

-- CEC 702 same as 602

-- 601—every person is competent except as otherwise provided by the rules

-- competency arises most commonly when children testify

-- factors vary from jx to jx, but usually depends on whether the kid can perceive and remember events accurately, whether she can communicate them intelligibly, and whether she understands the difference between truth and falsehood and the obligation to tell the truth, and whether she can respond intelligently to questions posed on cross.

-- 18 usc 3905c—rebuttable presumption that children are competent; trial cts may conduct competency hearings only upon finding that compelling reasons exist; a child’s age alone is not a compelling reason

Hearsay

-- FRE 801.  Definitions.  

· Hearsay = a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· Declarant = a person who makes a statement

· Statement = (1) an oral or written assertion or (2) nonverbal conduct of a person if it is intended by the person as an assertion

-- Declarant can be the witness (e.g., someone talking about a tape of herself).

-- Must ask yourself 2 questions:

· Is litigant offering the statement ot prove the truth of what is says?  

- What is the truth of the statement?  That is, what is the statement specifically and what is the truth about it?

· Is it an assertion?

- What is the intent of the person proffering the evidence?  If it is being admitted to prove that the statement is true, it is “offered in evidence to prove the truth of the matter asserted”.

-- CEC 1200 is basically the same definition, but easier to understand.

-- Policy for excluding hearsay

· No ability to cross examine

· Jury cannot see demeanor

· Statement is not under oath

· Hearsay is about the reliability of the evidence the jury hears.  4 sources of unreliability:

- Perception—the witness saw Tom pull the trigger, but mistook him for John

- Memory—The witness saw and recognized Tom, but now thinks it was John.

- Narration—The witness means to say Tom, but says John.

- Sincerity—The witness means to deceive.

-- Anything recorded is a “writing”

-- Other than while testifying

· Better definition—other than while testifying at THIS trial or THIS hearing (CEC)

-- If not offered to prove the truth, not hearsay

-- If no exception to hearsay rule, excluded.

-- Not hearsay:

· Readouts from machines

· Statements that are not assertions of fact (explains what declarant was thinking, like questions)

· Actions that are not assertions of fact

- Physical demeanor

- Victim cries or weeps

- Defendant demeanor during statements or confrontation (e.g., non-meaningful movement of hand). 

· Verbal/Operative facts

- Statements in

· 422

· 647a

· drug sales

· conspiracy agmt

· res gestae

· silence—most often not hearsay

· not offered for truth

- can offer statements that are lies because the falsity is the actual evidence

· Why would an innocent person lie?

· “Ah ha!”

· Declarant’s state of mind

- Truth does not matter, just what the person thought when making the statement

· Explains the listener’s actions

- Why people do things is important

- Judges hate this exception

- Start with the action that needs to be explained

· Indicia

- E.g., proof of residence with mail bills, cable—circumstantial evidence of residence

- Most of these things are designs and only suggest residency

- CDL will be hearsay

· 801d1, 801d2

-- Problem 7.1 “Affidavit” (341)

· Hearsay 

-- Problem 7.2 “Gesture” (341)

· Hearsay—same as saying “because of money”

· If the non-verbal conduct is ambiguous, err in direction of admissibility

-- Problem 7.3 “Quoting Herself” (341)

· Hearsay

· Out of court, offered to prove truth that D committed crime

-- Problem 7.4 “Boasts” (342)

· US v. James
· Not hearsay

· Not offered to prove the truth of the matter (his actions), but rather to prove her state of mind.

-- Problem 7.5 “Horse Theft” (342)

· Offered to prove she believed his statement, not that his statement was true.  Not offered to prove that he bought the horses and wanted 

· Does not matter if it is actually true

· NOT hearsay.

-- Problem 7.6 “Ineffective Assistance” (343)

· Offered to prove that the statement was said, not whether or not it was true

· NOT hearsay (same as 7.5)

-- Problem 7.7 “He’s a Cheat” (343)

· Offered to prove that the statement was made

· Hearsay

-- “See-Do” Hearsay

· Where evidence of non-verbal conduct is relevant only as supporting inferences from the conduct to the belief of the actor and thence to the truth of his belief, prevailing doctrine stigmatizes the evidence as hearsay, inadmissible unless an exception applies.

-- Implied Assertions

· General rule:  If you have to infer something from the conduct/statement, NOT hearsay.  (Federal and CA)

· “Go get your umbrella”; you must infer that is raining.  NOT hearsay.  It doesn’t mean anything other than the command, “go get your umbrella” 

· “You should get your umbrella”—not hearsay, inference required

-- Problem 7.8 “Ship Inspection” (347)

· If the captain’s actions amounted to an assertion about the ship’s seaworthiness, then evidence of his conduct would be hearsay if offered to prove that the ship was seaworthy.  

· He was not making an assertion because he was by himself and was not trying to assert anything to anyone.

-- Problem 7.9 “Amchitka Holiday” (348)

· This is hearsay because he is making an assertion that the site is safe.  A reasonable jury could find such by a preponderance of the evidence.  He made the statement in front of a bunch of reporters.

Exceptions to the hearsay rules (Everything that is a determination whether or not it is hearsay or an exception is a 104(a) hearing, only in front of the judge). 

Past statements of Witnesses and past testimony

-- Prior Statements by a Witness

· These and admissions are excluded from the definition of hearsay

· These are certain statements made outside of court by a person who then testifies at tiral. 

- 801(d)(1) Prior statements by Witnesses (Declarant must be the witness)

· There are three types of out of court statements by a witness [There is a distinction in California, see below]

- Prior inconsistent statements [Must comport with See 613b below]
· Any statement by a witness

· Made out of court

· Before the witness testifies; that

· Conflicts with something the witness says UNDER OATH.  Prior inconstant statement MUST be made under oath in the Federal rule IF USED TO PROVE THE TRUTH, in California; the prior inconsistent statement can be used for either impeachment or to show the truth of the statement. 

- Prior consistent statements [admissible only to rebut claimed improper influence or recent fabrication (motive to lie, like getting a deal)]

· Any statement by a witness made out of court before the witness’s testimony that reinforces or supports the testimony. 

· Under the federal rules, a prior consistent statement does not have to be made under oath in a proceeding as is required for substantive use of prior inconsistent statements. 

· However, evidence that a prior consistent statement was made is permitted to be introduced only if the proponent shows

· That the witness’s testimony has been attacked as recently fabricated or influenced by a motive to lie; and

· That the witness made the prior statement before the time of the alleged fabrication or before the time that he or she was subject to alleged motive to lie. 

- Statements identifying a person (look at CA 1238 better defines the rule, and they are exactly the same.)

· This section can only be used if your declarant is on the stand.
· Under the federal rules if a person sees a crime, later tells the police that the crime was committed by X and testifies at X’s trial, the out of court statement is admissible as substantive evidence that X committed the crime. 
· If the person had identified X at a line-up or from mug shots, the same logic would apply. 
· Must ask the question, “Was this statement made at a time when the crime or other occurrence was fresh in your memory, and did they tell the truth.” 
-- Admissions

· An Admission is anything a party has communicated (in speech, writing or another way) sought to be in torduced against a party at that trial. 

· The exemption of admissions from the definition of hearsay is accomplished by Rule 801(d)(2) [Admissions by party-opponents]

- Five types of statements are defined as admissions by Rule 801(d)(2)

· (a) A party’s own past words, relevant at the time of trial to an issue in the trial. 

- Example: A sues B for damges caused by B’s bad driving. An issue concerns whether B ran a red light. 

· If after the accident B says, “I didn’t see the traffic light” This statement is admissible. 

· (b) Related to statements a party makes are ‘adoptive admissions’

- An adoptive admission is a party’s reaction to a statement or action by another person when it is reasonable to treat the party’s reaction as an admission of something stated or implied by the other person. 

· Example: in the red light example, suppose is someone said the B right after the collision, “you didn’t stop for the red light”, and B answered, “I’m sorry I didn’t.” B’s answer together with the question asked would be an adoptive admission. 

· Similarly silence may be an admission. 

· (c) Statements by a party authorized to speak on behalf of someone who becomes a party to a lawsuit are admissible as admissions when offered against the party. 

- Such as a lawyer

· (d) Statements made by any type of agent or employee is admissible if it is concerns something within the scope of agency or employment during the time of the agency or employment. 

· (e) Lastly, statements between co-conspirator’s are considered admissions when offered against another coconspirator so long as the statements were made during and in furtherance of their conspiracy. 

- First the conspiracy need not be charged, merely there must be two or more people and under a 104a the judge must determine that they were conspirators, that the statement was during the conspiracy, and the statement was made to furtherance of the conspiracy. 

- NOTE: A statement when they are arrested then that is not a statement in furtherance of the crime, because its over. 

-- Inconsistent Statements offered to impeach
· When witness says something in testimony but has also written or said something earlier that conflicts with that testimony, what the witness said or wrote at the earlier time is called a prior inconsistent statement. 

· The jury or judge may not rely on the past statement as proof as what is asserted, however they are permitted to disbelieve what the witness has said in court. (essentially saying that he has to have been lying somewhere.)

· 613b [770] Prior inconsistent statement is not let in unless the witness gets the opportunity to rebut or explain the statement. 

· In California 1235, comporting with 613 (give them chance on the stand with the inconsistent statement [subject to recall] NOTE: Criminal defendant can never be subject to recall, therefore you must confront him.) then you can bring in inconsistent statements without being under oath and use it both to show the truth and impeach (In fed you can only use to show the truth when prior statement is under oath)

· Remember Defendant 613/770 do not apply to him as you cannot call him to the stand. 

· NOTE: Staying quite, not inconsistent statement, saying, “I don’t remember” It has its own rule 

- CA 771 same in federal [612] Refresh

· If they say this, you must say to the witness, is there anything I can say or show you to refresh your memory. (Coach them to say yes to this). 

· Can show the inconsistent statement shows it and has her read it and say, does this refresh your memory. 

· If the person is hostile and keeps saying I don’t know, and nothing you could do would remind me, the judge must make a determination of whether or not it is a ploy.  If a ploy, then it’s inconsistent, if determined under 104(A) or CA 405 to be genuine then in CA go to 1237 (better then fed, but same none the less) past recollection recorded.

· Trial Technique

- You have someone who’s going to lie, and you have a prior statement which they will be inconsistent with, you must first comport with 613, so light them up, drill them and get them to say, no, no, no, no, no, no, no. Then you have comported with 613, bring in the other witness and bring in the prior inconsistent statement. 

-- Consistent Statements offered to rehabilitate your witness CA 791 [Federal has the same rule, 801d1B]

· If your witness had said something consistent, you can use it to rehabilitate a person. 
· Procedural requirement: When were the statements made
- Statement # 1 is what is the statement made in this court. 
- Statements that come before are either consistent or inconsistent with statement # 1. 
- Prior consistent statement cannot be used unless it PREDATES any inconsistent statement. 
· Theory is that these statements came before any express or implicit charge of bias. 
- Case of people saying they were raped, then filing a civil lawsuit, then in criminal court saying again they were raped.  Defense will try to show bias motive or interest to lie, but you can use the predating consistent statement to rehabilitate your witness because it is before any express or implicit charge of bias. 
- You can only use consistent testimony, if your witnesses credibility has been attacked and the consistent statement predated the inconsistent statement. 
- Note: It’s the question asked, not the answer, just asking, did you say this prior (which is determined as an attack on the credibility of the witness in a 104(A) hearing), then prior consistent statements may be used. 
-- Hearsay Exceptions under Rule 804: “Declarant Unavailable”
· Past Testimony 804(a) (Ca. 240) 

- (a) Definition of unavailable

· Under this rule, a declarant of an out of court statement is shown to be unavailable if the declarant:

- [1] Has a privilege that permits the declarant to refuse to reveal a communication

- [2] Refuses to testify about the subject matter of the statement; 

- [3] Or cannot remember the subject matter;

- [4] Or if the declarant is unavailable due to death or illness. 

· 804(b)(1) Former Testimony [This will be on exam]
- In civil or criminal cases, testimony at an earlier proceeding or deposition is admissible to prove the truth of what its statements assert if the party against whom the testimony is offered had an opportunity to cross-examine the declarant. 

- It is also admissible if that party’s motive to cross-examine at the earlier proceeding was similar to the motive the party would have if the witness testified at the current trial.
· Here going from a civil trial to a criminal trial (damages to conviction) not even close to similar to the motive. 
- For civil cases the requirement of opportunity and motive to cross-examine can be satisfied by the presence in the earlier proceeding of a predecessor in interest of the party against whom the testimony is offered in the current trial. 
· 804(b)(2) Dying Declarations
- [people are highly reluctant to lie at the moment of death]
- Dying declarations are protected from the hearsay exclusion only for use on one topic: the declarant’s belief about the cause of what the declarant believed to be his or her impending death. 
- Applies in all civil cases and homicide cases. 
· 804(b)(3) Statements Against Interest
- Declarant need not be a party nor does it matter in whose favor the statement is sought to be introduced. 
- The proponent must show that the declarant is unavailable and must show also that when the declarant made the statement, it had the potential to harm an important interest of the declarant. 
- The rationale for the exception is that when a person says something that is detrimental to a very important interest, it is likely to be true because people rarely say something carelessly or falsely that involves a subject that could be personally harmful. 
- In applying this exception, in a rule 104(a) hearing, a judge must consider what a statement would typically mean to a ‘reasonable’ person, in terms of having an effect on that person’s monetary, property, or criminal liability interest. 
· 804(b)(6) Forfeiture by wrongdoing
- A party forfeits the right to exclude a hearsay statement if the party was involved in an act that wrongfully kept the declarant from being a witness at trial. 
- The rule decreases the incentive a corrupt person might have to bribe, intimidate or kill a prospective witness. 
· It discourages that type of wrongful conduct by removing the hearsay bar from any statements ever made bay a person whom a party has rendered unavailable. 
- NOTE: Can only be used to introduce those statements only against a party whose conduct the rule was meant to deter – a party who was responsible for the absence of the witness. 
-- Rule 1240 (determining if the statement is either present sense or dying declarations)
· Look at the nature of the event- how frightening or significant

· closeness in time
· Demeanor/manner of speaker
· Physical condition of speaker
· Questions of the speaker
· Speaker may be available
-- Rule 803 “Availability of declarant Immaterial”
· 803(1) [1240(b)] Present Sense Impressions
- People sometimes describe things as they are seeing them or immediately after seeing them. Statements of this kind are called present sense impressions and are admissible to prove the substance of what they assert. 
- Must be used to describe something. 
- Problems of memory are extremely slight in these circumstances since the rule requires that the statement be made during or immediately after the event or condition it describes. 
- Difference between this and 2 is that the person does not have to be excited but must be immediate statement. 
· 803(2) [1240(a)] Excited Utterances (spontaneous declaration)
- Besides narrating description of events that they see, people sometimes speak out of excitement, or shock, in reaction to having been startled. 
- Person must have personal knowledge (does not have to be seen but must have personal knowledge.)
- Difference between this is and 1 is that the person must be excited but need not be contemporaneous. 
- Does not need to be contemporaneous to. 
- This is how you can get 911 tapes in. 
- Must only be related to some event which was startling. 
- The rational for this exception is that any motive the declarant might have to lie will be overcome by the shock of the startling event, and the memory is not a problem because the statement must be close in time to the event. 
· Determining close in time is a fact based 104a hearing decision. 
- Questions
· Ask open ended questions

· 803(3) [1250, 1251, 1252] Statements of then existing condition
- When people say what they think about something or say how they feel physically or emotionally there are no perception or memory problems likely to diminish the accuracy of what they say. 
- This exception covers statements about what a person is feeling at the time he or she speaks, including both physical and emotional feelings.  A statement like. “I feel terrible” would be admissible for its truth—that is that the speaker was feeling terrible at the time he or she spoke. 
- NOTE: EXAMPLE: Proof that a declarant said, “I saw Bill yesterday” would be inadmissible if offered to prove that the declarant did see Bill on the day before he spoke.  It would, however, be admissible to show that the time the declarant said it, the declarant thought he had seen Bill on the previous day. 
- Statement of persons plan or intention (Physical condition)
· Considered an expression of then existing mental state. 
· It will be admitted as relevant on two issues”

- Whether the declarant had the plan; and

- Whether the declarant carried out the plan. 

· 803(4) NOT IN CA. (Use 1250, 51,52) Statements for purposes of medical diagnosis or treatment (READ United States v. Iron Shell HINT HINT)
- Your statement must be for the purposes of medical treatment or diagnosis, to somebody who has some responsibility to treat you. 

- This is hear because, why would you lie????

· 803(5) Past Recollection Recorded
- Sometimes a witness at trial may have no recollection about a relevant fact but may have made written notes about it at an earlier time. 

- The proponent of the document (or other type of record) must show that the witness;

· Once had had knowledge about the subject

· Does not have adequate recollection of the subject to testify ‘fully and accurately’

· And that the witness made the record when the witness had a fresh memory of the information. 

· 803(8) Public Records and Reports
- Three categories of reports

· Reports about the activities of the government entity;

- For example: employment and personnel records. 

- Excluded in both Civil and Criminal from the strictures of Hearsay

- Can be introduced by:

· Civil Plaintiff/ defendant

· Criminal Prosecutor / Defendant

· Matters observed and reported under legal duty by police and law enforcement personnel;

- Excluded form Hearsay only in CIVIL

- Can be introduced by

· Civil Plaintiff/ defendant

· **Matter observed and reported under legal duty by public employees except law enforcement personnel

- Can be introduced by

· Civil Plaintiff/ Defendant

· Criminal Prosecutor/ Defendant

· And factual findings resulting from legally authorized investigations. 

- Can be introduced by

· Civil Plaintiff/ Defendant

· Criminal Defendant only

-- 803(10) Absence of public Record or Entity
· Any testimony which would be hearsay is allowed in to prove the absence of public record. 

-- Rule 807 Residual or Catch all exception
· Permit the admission of hearsay evidence not covered by specific exceptions. 

· The residual exception may be invoked regardless of the availability or unavailability of the declarant. 

- A statement is not excluded by hearsay if the court determine (104(A)) that

· The statement is offered as evidence of a material fact

· The statement is more probative on the point for which it is offered than any other evidence which the proponent can produce through reasonable efforts; and

· The general purposes of these rules and the interest of justice will best be served by admission of the statement into evidence. 

807 Residual Exception to Hearsay

-- very infrequently used

-- will not survive Crawford in criminal law

-- civil exception in some limited exceptions

-- must be outside the perimeters of 803 and 804

-- Owens (see above)
· Person must qualify, up on stand, and testify

· No meaningful cross examination required

· Person is only there for the evaluation by the judge and jury

-- Crawford v. Washington (US 2004)

· Applies ONLY in criminal jury/ct trials only; i.e., where the 6th Am has attached

· The 6th AM is not solely concerned with testimony hearsay, but that is its primary object, and interrogations by law enforcement officers fall squarely within that class.  Only triggered when prosecution is putting on evidence.

· Roberts test overruled as applied to testimonial hearsay; 6th Am confrontation clause applies if (1) declarant cannot be cross-examined and (2) there was no prior cross-examination.

· Where testimonial evidence is at issue, the 6th Am demands what the common law required:  unavailability and a prior opportunity for cross-examination.  

· Ct does not define “testimonial”, but says it applies at a minimum to prior testimony at a federal preliminary hearing, before a grand jury, or at a former trial; and to governmental interrogations.

· Never applies under 801 exceptions, but always ask if Crawford applies with 803, 804, and 807

· Use of exception under 807 will never survive crawford

· Declarant must be unavailable for 

-- Crawford Checklist

· Declarant available and subject to cross?  If so, no Crawford issue

· Declarant unavailable but prior testimony subject to cross?  If so, no Crawford issue.

· Declarant unavailable, no cross?  Depends

- Testimonial?  If so, there IS a Crawford issue.  The evidence is inadmissible.

· Testimony is:

- At least, prior testimony at a federal preliminary hearing, before a grand jury, or at a former trial; and to governmental interrogations.

- Statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial

- Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.

· Interrogation = a solemn declaration or affirmation made for the purpose of establishing or proving some fact

- Non-testimonial?  No Crawford issue; hearsay law governs.

· Nontestimonial:

- As a general rule, if made to a civilian, not testimonial

- Business records—one ct says unless prepared for litigation

- Statements in furtherance of conspiracy

- Casual remarks to acquaintances

- Anything not in anticipation of litigation

- Statements are nontestimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an ongoing emergency.

· Interrogation = a solemn declaration or affirmation made for the purpose of establishing or proving some fact

· 6th Am does not apply to forfeiture by wrongdoing (FRE 804(6), now in CA with People v. Giles).

-- Look out for situations which begin as an interrogation to determine the need for emergency assistance but turns into testimony (eg, 911 operator beings asking for the address then continues asking questions about what has happened).

-- 8.1
-- Bruton v. US (1968)
· In a joint trial, a limiting instruction is insufficient to protect against improper jury use of one D’s confession that implicated a coD.  There is a substantial risk that the jury will nonetheless look to the incriminating extrajudicial statements in determining the D’s guilt.  
- This applies to all statements by a coD which affect the other coD
· Bruton had been denied his 6th Am right to confrontation because his right to cross-examine the coD about the statement had been foreclosed (because the coD does not have to take the stand in a criminal trial).
· If coD who made the statement had testified, there would be no problem
· There are several ways in which the Bruton issue can be obviated:
- Severance—separate trials
- Redaction—prosecution can delete all references in the confession that relate to the coD; this method is not always effective—see Gray below.
- CoD’s Testimony—if coD testifies at trial, D can cross-examine him
- Recognized Hearsay Exception—no confrontation violation if the statement falls within a recognized hearsay exception, there is no confrontation violation
-- Problem 8.2 “Dog of War” (559)
· Admissible under 801d2E against Noel
-- Cruz v. NY (US 1987)
· Bruton applies to interlocking confessions—ie, situations in which both Ds make confessions that are admissible against the speaker
-- Gray v. Maryland (US 1998)
· Redactions are not always effective to obviate a Bruton issue.
· CoD’s confession in a joint trial had been edited by replacing Gray’s name with a blank space or the word “deleted”.  The SC found a Bruton violation, holding that the revisions were transparent.  By using the word deleted and by asking the detectives if Gray’s arrest was based on the confession, the content of the deletions became clear.  
· Redactions that simply replace a name with an obvious blank space or a word such as “deleted” or a symbol or other similarly obvious indication of alteration leave statements that, considered as a class, so closely resemble Bruton’s unredacted statements that the law must require the same result.
-- Problem 8.3 “he, she, or they” (572)
· Would be admitted as admission by party opponent, but the redaction is a Bruton violation
· Not an 801d2E exception because the statements were made to the investigator, not in furtherance
Lay Opinions and Expert Testimony

701

-- 701 covers a wide range of subjects, including lay opinion testimony on a person’s insanity, the id of persons in bank surveillance videos, a person’s movements as suspicious, and the identity of drugs.

-- If not an expert, testimony in the form of opinions or inferences is limited to those which are 
· (a) rationally based on the perception of the witness, AND 
· (b) helpful to clear understanding of the witness’ testimony or the determination of a fact in issue, AND 
- juries could not have judged matter themselves
- opinion adds information pertinent to decision
· (c) not based on scientific, technical, or other specialized knowledge within the scope of 702
-- 9.1 “Despondently” (587)
· meets 701a, b, and c
-- 9.2 “How Old?” (588)

· satisfies 701

-- 9.3 “White Powder” (589)

· satisfies 701

· AC notes:  a lay witness may testify that a substance appeared to be a narcotic, so long as a foundation of familiarity with the substance is established.

· Note, however, that expert testimony would be required to testify, for example, about why a person would not buy a pound of cocaine unless they were distributing.

-- US v. Figueroa-Lopez (9th cir 1997)

· A person’s movements as “suspicious”

· Rather than testimony based on the perceptions of the witness, the bulk of the testimony was based on the perceptions, education, training, and experience of the witness (a cop).

· This falls under 702 because the cop was an expert witness; not admissible.

702

-- Who qualifies as an expert?

-- “Expert” must have more knowledge than the average juror.  Sometimes an expert is not needed because the jury knows about software or gangs, etc.

-- 104a hearing to qualify an expert witness

-- 702(1) Proper Qualifications—witness must be qualified as an expert by knowledge, skill, experience, training, or education

-- (2) Proper Topic—expert’s testimony must concern a topic that is beyond the ken of the jurors.  The expert may not simply tell the jurors what result to reach in the case and may not intrude on the judge’s role as a legal expert.  The expert’s opinion must assist he jurors by supplying information or insights they otherwise would lack.

-- (3) Sufficient Basis—expert must have an adequate factual basis for her opinions

-- (4) Relevant and Reliable Methods—expert’s testimony must be the product of reliable principles and methods reliably applied to the facts of the case.

-- (5) Rule 403 Test

-- 9.4 “Horticulturist” (595)

· D said he smoked so much pot that he could tell it came from Colombia just by smoking it

· Wasn’t an expert because there was no factual basis; not relevant and reliable; would fail 403 determination

-- US v. Johnson (us 1979)

· Experience alone may qualify a witness to express an opinion.  There is no “degree” requirement per se.  The witness’s expertise may have been attained so far as legal rules go, in any way whatever; all the law requires is that it should have been attained.

· Expertise may be obtained from experience as well as from formal training or education.

· Johnson was an experienced “marijuana smoker”, qualified as an expert witness.

-- Jinro America, Inc. v. Secure Investments, Inc. (9th Cir 2001)

· Persons experienced in a particular field may have a practical expertise or a specialized knowledge that might qualify them to provide relevant and reliable information to a lay jury.

· Pelham offered his impressionistic generalizations about Korean businesses based on his personal investigative experiences, his hobby of studying orean business practices, unspecified input from his office staff and his marriage to a Korean woman—hardly adequate foundation for the type of expert opinion he offered the jury.  He provided no empirical evidence or studies to support his sweeping indictment of the Korean business community.

-- Problem 9.5 “Drug Argot” (602)

· Close call; courts would differ

· Probably depends on how many tapes he listened to

Improper Topics of Expert Testimony 

702 and 704

Matters of Common Knowledge

704—Opinion on Ultimate Issue

-- 704a—cannot object to expert’s opinion or inference otherwise admissible because it embraces an ultimate issue to be decided by the trier of fact unless…

-- 704b—exception to 704a—wrt mental state or condition of a D in a criminal case may state an opinion or inference as to whether the D did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone.

-- Problem 9.6 “Confusion?” (603)

· Tm case—Match and Macho colognes

· Does a juror need this kind of expert witness?  No.  They do not need an explanation.  Therefore, it doesn’t come in.

-- 9.7 “Housing Aids” (603)

· expert to testify that certain people would be dissuaded from purchasing apartments based on the advertisements which had only white models

· courts differ on this topic

-- Hygh v. Jacobs (2d Cir 1992)

· Expert witness can give an opinion as to an ultimate FACTUAL issue, but it cannot give a legal conclusion

-- State v. Batangan (Hawaii 1990)

· Opinions on credibility

· Child psychologist testified he believed the kid was telling the truth when he said he was molested.  

· Admissible under 702 and 704

· Credibility of the expert witness is up to the jury

· Defenses which are not allowed by an expert witness

- Why did the child wait so long to come forward?

- Why would the child continually see the abuser?

-- US v. Hines (Massachusetts 1999)

· identifications

· Opinions on eyewitness identification

· expert can’t opine that the identification was false

· experts cannot interview the witnesses, listen to taped testimony, etc.

· can only come in and say what behaviors might be exhibited; here, the psychologist offered evidence of the decreased accuracy of cros-racial identification relative to same-race ids, the effect of stress on identification, the effect of time on memory as it relates to identification, the confidence-accuracy phenomenon which suggests the absence of any correlation btwn the amt of confidence expressed by an eyewitness in his or her memory and the accuracy of that witness’ identification, the suggestiveness of subtle aspects of the id process, etc….allowed

· experts are asked hypothetical questions by the attorney which are based on the facts at hand

Proper Bases of Opinion Testimony

703—Bases of Opinion Testimony by Experts

-- Inadmissible evidence cannot be put on through the expert witness, but an expert may rely on inadmissible evidence in making conclusions if it would have normally been relied upon by an expert.  

· The other side may cross-examine concerning such inadmissible evidence.

-- Only expert opinions (not lay opinions) may draw upon the witness’s scientific, technical, or other specialized knowledge. (701c)

-- Lay opinions must be based on facts within the perception of the witness.  (701a) 

-- Expert witnesses need not testify from personal knowledge.

-- An expert can base her opinion on 3 sorts of facts:

· 1) those facts perceived by the expert before the hearing—personal observances (e.g., scientist looked at piece of torn clothing under a microscope and form an opinion about whether it was forcibly ripped or torn from wear)

· 2) those facts perceived by or made known to the expert at the hearing—when an expert attends trial and watches the proceedings; if expert hadn’t watched the trial, attorney will pose hypothetical questions with the evidence already admitted to trial; the lawyer cannot made up the facts—there must be enough evidence to support a finding that the necessary facts exist (same as 104b std); cross-examining attorney may pose an alternate factual scenario, but it both hypotheticals are proper as long as there is enough evidence on the record to support each lawyer’s factual assumptions.

· 3) those facts made known to the expert before the hearing—including hearsay or other inadmissible evidence, if such evidence is of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject; the expert may not act as a conduit transmitting otherwise inadmissible evidence to the jury, but she may reasonably rely upon such evidence in reaching an opinion that is otherwise informed by the tools of her discipline 

-- The lawyer who sponsors the witness may not disclose the otherwise inadmissible facts to the jury unless the ct says they can under a 403 test.  This reverse 403 test creates a presumption against disclosure to the jury of the underlying hearsay by the proponent of the expert.  Even if it is admissible, it is admissible not for the truth but only to help the jury assess the reliability of the expert’s opinion.

-- Exceptions to 703:

· Under 803(18), the expert’s reliance on inadmissible hearsay actually makes that hearsay admissible as substantive evidence.  An expert’s reliance on a learned treatise during direct examination or her acknowledgement of it on cross dissolves any hearsay objection to pertinent parts of the book.  This rule applies to published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art.  The authority of the treatise must be established by the expert, other testimony, or judicial notice.

· Under 803(4), statements made for purposes of medical diagnosis or treatment are substantively admissible, even if the patient speaks with her doctor not to obtain medical treatment, but only to enable the doctor to forma diagnosis and testify about it.

-- Problem 9.8 “Stashing Guns” (619)

· Issue was whether D knew the gun was in his engine compartment

· Cop testified that it’s typical for ppl to conceal weapons in the engine compartments of their cars because it’s easier to claim they didn’t know it was there

· admissible

-- Problem 9.9 “Doctor’s Note” (620)

· Probably not admissible because he’d never seen anything like that before

-- In re Melton (DC 1991)

· Hearsay in disguise

-- Frye v. US (DC Cir 1923)—“General Acceptance” Test

· Assessing the reliability of expert scientific testimony

· Ct rejected the results of a precursor of the modern polygraph

· The thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field.

- This is no longer the majority rule, but it is still followed in a dozen jxs including CA.

- This is a flexible test; not a definite checklist

· Test is based on reliability

· The systolic blood pressure deception test has not yet gained such standing.

-- Daubert v. Merrell Dow Pharmaceuticals, Inc. (US 1993)
· SC rejected the Frye test
· Expert testimony concerning whether Bendectin, an anti-nausea drug, caused birth defects.
· Scientific evidence must pass a reliability test—a 104a test—a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology properly can be applied to the facts in issue.  The judge must consider the following factors:
- 1) testability (or falsifiability or refutability) of the scientific theory or technique
- 2) whether a theory or technique has been subjected to peer review and publication
- 3) error rate of the technique; known or potential error rate
- 4) existence and maintenance of standards controlling the technique’s operation
- 5) general acceptance in the field
- 6) other factors—neither dispositive nor exhaustive; a flexible category:
· i) whether the underlying research was conducted independently of litigation
· ii) whether the expert unjustifiably extrapolated from an accepted premise to an unfounded conclusion
· iii) whether the expert has adequately accounted for obvious alternative explanations
· iv) whether the expert was as careful as she would be in her professional work outside of paid litigation
· v) whether the field of expertise claimed by the expert is known to reach reliable results
· cuts down on “junk science”
-- polygraph tests

· CEC 351.1—crim only.  polygraph tests can NEVER be admitted by the side that it benefits, and will probably never be admitted for the side that it harms—even then, must be stipulated

· No such federal rule; federal rules would follow Daubert, has been known to happen

· Minority:  

-- Problem 9.10 “Polygraph Consent II” (664)

· Not admissible testimony

· If it failed the Daubert hearing, polygraph expert does not get to testify.

-- Kuhmo Tire Co. v. Carmichael (US 1999)

· Assessing the reliability of non-scientific expertise

· Non-scientific expertise (eg psychiatry/psychology) testimony till needs to qualify w/ Daubert

· Relaxed Daubert test, but all factors are relaxed except 5 (general acceptance); judicial discretion

-- Problem 9.11 “Hedonics” (679)

· Not coming in

-- State v. Kinney (Vermont 2000)

· Syndrome testimony from experts

· Syndrome = common group of behaviors seen frequently in a situation; not a diagnosis

· Syndrome expert can talk about the behaviors exhibited in such a situation

· Cannot interview or meet the witness or opine as to whether the witness has the syndrome 

· Clarifies to the jury misconceptions, etc.

· E.g., child sexual assault victim will often not come forward until years later and will continue to see the abuser; retraction—domestic violence victims or sexual abuse victims will withdraw what they said

· (could, have a psychiatrist come in and talk about the interview with the child and then have a separate expert testify as to syndrome behavior)

-- Problem 9.12 “Separation Violence” (694)

· Going too far into the facts of the case so as to make it character evidence

· Syndrome evidence must stick to behavioral explanations and not get into the victim’s behaviors

705—Disclosure of Facts or Data Underlying Expert Opinion

-- 705 specifically permits the expert to testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the ct requires otherwise.

 Authentication, Identification, and the Best Evidence Rule

901 and 902—Authentication and Identification

Documents

-- CEC 250, FRE 201, 1001—all documents must be qualified 

-- RASH—when dealing with any document, go through rash analysis:

· Relevance hearing

· Authenticity (901, 902, 903)

- 104b test, lowest test—could a reasonable jury find that it is what it purports to be

- chain of custody is a weight test, not admissibility test

- Someone has to come in and authenticate the evidence; they did not have to be present

· All evidence—must ask, do you recognize it? And, what is it?

· Photograph—must also ask if it is a true and accurate depiction

- Handwriting, voice identification—must be verified by someone familiar with it, even a juror can identify voice

- Distinctive characteristics and the like

· Secondary Evidence (1001-1007)
- must have original or a copy (best evidence)

- rule of preference; original is preferred over a copy

- goal:  to prevent fraud or forgery

- 1003—A duplicate is admissible unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original

· “genuine” – liberal test; 104 a test

· Hearsay exceptions

- If there is any hearsay in the evidence (statements offered for the truth), must have hearsay exceptions to overcome hearsay exclusion.
- Be careful with business and public records w/o certification—must get someone to come in and authenticate it or it is inadmissible.  Could make arguments not listed in 901—e.g., circumstantial evidence w/ foundations laid
-- Problem 10.1 “To Send Money” (699)

· 2 ways to get the advertisement into evidence:

- someone works for the company

- certification—902(11)

-- US v. Stelmokas (3d cir 1996)

-- Problem 10.2 “anonymous note II” (704)

Phone Calls

-- Problem 10.3 “star 69” (705)

-- Ppl v. Lynes (NY 1980)

Photographs

-- Simms v. Dixon (DC 1972)

-- 10.4 “staged photo” (711)

-- Wagner v. State (Fla 1998)

FRE 1001, 1002, 1003, & 1004—The Best Evidence Rule (The S in RASH)
-- FRE

-- J
-- DON’T READ 646-664, 681-694, 732-754

To prove his vicious and dangerous character





To prove he was the shooter





Evidence of Zackowitz’s other weapons





Evidence of Zackowitz’s other weapons





To prove his vicious and dangerous character





To prove action in conformity therewith





To prove action in conformity therewith





To prove he killed with premeditation





To prove he killed with premeditation





To prove he was at the crime scene








