Criminal Procedure
Final Outline

I. Fourth Amendment 
· the court is very firm about the protection of the home, which includes invasion from modern technology that do require physical intrusion
· Kyllo v. United States- 4th amendment protects persons from indiscriminate use of “thermal imaging devices,” which can be used on public land to detect relative amounts of heat coming out of private homes

· They also want to protect other “privately owned buildings”
· California v. Acevedo
Standing

· 4th amendment rights are personal, and cannot be raised vicariously—the D must personally be the one whose rights were violated

· He must be the supposed victim of the unreasonable search or seizure
· If someone’s house was illegally searched and the cops found evidence against someone else, the second person would not be able to exclude the evidence b/c he wouldn’t have standing, none of his rights were violated by the search 
· *the testimony of D to show standing in support of a 4th amendment motion to suppress evidence may not be used against him at trial on the issue of guilt

Exclusionary Rule

· in both federal and state proceedings, the primary remedy for 4th amendment violations is the “exclusionary rule”

· evidence seized by the police in violation of the Fourth Amendment may not be introduced by the prosecution at the criminal trial of the victim of the unreasonable search and seizure
Governmental Conduct
· the 4th amendment does not say anything regarding private searches and seizures

· therefore, evidence secured by a private individual—no matter how unreasonable or illegal the methods used to obtain it—is constitutionally admissible in a criminal proceeding against the victim of the improper conduct

· United States v. Jarrett- a computer hacker who stumbled upon child pornography does not violate the 4th amendment, even if they violate state criminal laws, and will be admissible
· But the 4th amendment does apply if a private person is acting as an instrument or agent of the gov.

· Whether the person is acting as an agent of the gov. is determined by the totality of the circumstances

GENERAL TEST: 

· 1.Was there governmental conduct?

· Not a private party, like a private security guard

· 2. If Yes, Did this D have a reasonable expectation of privacy in the place searched, or the items seized? (Katz Two Prong Test) 

· 1. subjective expectation of privacy
· 2. that society recognizes this expectation of privacy as reasonable 
· (If yes, there is a 4th amendment rights)
· 3. If Yes, was there a search warrant?

· A. if Yes, and the warrant is valid, then the search is legal

· B. if No, you must check if any of the exceptions to the warrant requirement were met

Fourth Amendment Checklist:

· 1. Does D have standing to raise a Fourth Amendment challenge to the specific items of evidence in question?

· NO- then the evidence is admissible

· *remember if there are more than one D, then some may have standing and some may not

· 2. Is D among the people protected by the 4th amendment (a U.S. citizen)?

· YES- continue

· 3. Did the police activity in question implicate a person, house, paper, or effect?
· NO- 4th amendment does not apply

· YES- continue

· 4. Did the police activity constitute a “search” and/or “seizure?”

· NO- 4th amendment does not apply

· 5. Was the search and/or seizure reasonable or unreasonable?

· *this is the key issue in deciding whether the 4th amendment was violated or not

· A. Did the police have adequate grounds to conduct the search and/or seizure?

· Police must have probable cause

· But some are permitted on a lower standard—reasonable suspicion

· *which standard is used depends on that particular search and/or seizure
· B. Did the police act on the basis of a search warrant and/or arrest warrant?
· NO- then you must ask: Was there a warrant exception?

· Arrest warrants are only required in limited circumstances
· YES- ask:
· Did the police obtain the warrant in a proper manner?

· Was the party issuing the warrant a “neutral and detached magistrate”?

· Was the warrant in proper form (does it satisfy the constitutional particularity requirement?

· Did the police execute the warrant properly?

· 6. If all of the above questions justify the conclusion that the police conducted an unreasonable search or seizure in violation of D’s rights, the evidence in question is probably inadmissible

· Therefore the 4th amendment violation may taint—render inadmissible—evidence obtained later in the criminal investigation
· Need to ask:
· A. Did the police conduct the unconstitutional search and/or seizure on the basis of a warrant later declared to be invalid?

· YES—this is the “good faith exception” to the exclusionary rule (the officers acted on an objective good faith belief that the warrant was valid)
· if a good faith belief was there, then the evidence is admissible regardless of the invalidity of the warrant 
· if there was no good faith belief, then the exclusionary rule applies
· B. If the exclusionary rule applies, ask: Is there evidence that is a fruit of the poisonous tree (was there other evidence obtained due to the initial illegality)?
· YES-, the “fruits of the poisonous tree” are inadmissible, subject to two limiting doctrines:
· i. the inevitable-discovery doctrine; and

· ii. The attenuated-connection doctrine

A. “Persons, Houses, Papers and Effects”
Persons

· the word “person” includes searches that involve:

· D’s body, as a whole, such as when she is arrested

· Chimel v. California
· The exterior of D’s body, including clothing, such as when she is patted down for weapons or when the contents of her clothing are searched 

· Terry v. Ohio
· The exterior of D’s body, such as when blood is extracted  to test for alcohol content

· Schmerber v. California
· Electronic eavesdropping of their conversations 

· Katz v. United States
Houses

· the word “house” includes:

· all structures commonly used as residence 

· hotel room, apartments, buildings attached to the house, such as a garage

· Also extends to the curtilage of the home, which is the area that extends the intimate activity associated with the “sanctity of a man’s home and the privacies of life” (the land immediately surrounding and associated with the home)
· Does not include

· Open fields

· Any unoccupied or undeveloped areas outside of the curtilage of a home

· Curtilage- the area surrounding and associated with the home (four factors to determine whether the land is curtilage)

· 1. the proximity of the land to the home

· A barn 50 yards away that was not being used for intimate, home-related activities was not considered curtilage (Dunn)
· 2. whether the area is included within enclosures surrounding the house

· 3. the nature of the use to which the area is put

· 4. the steps taken by the resident to protect the land in question from observation

· Offices, stores and other commercial buildings are treated differently, b/c there is a lesser expectation of privacy

Papers and Effects

· papers means personal items:

· letter and diaries, business records 

· effects mean the other components
· cars, luggage, and other containers, weapons, and even the fruits of a crime

B. Searches

· if the police activity is not a search, the Fourth Amendment simply does not apply to the governmental conduct

· Katz changed everything in terms of what could be considered a search
· Where police conducted a warrantless surveillance of D, when they attached an electronic listening device to the outside of a telephone booth D used to conduct conversations, even though D had shut the door to the booth 
· “the 4th amendment protects people, not places”
· “what a person knowingly exposes to the public, even in his own home or office, is not a subject of 4th amendment protection, whereas what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected”
· A phone booth, like a home, and unlike an open field, is an area in which “a person has a constitutionally protected reasonable expectation of privacy”

Reasonable Expectation of Privacy

TEST FOR REASONABLE EXPECTATION OF PRIVACY
· 1. subjective- the individual must have shown an actual subjective expectation of privacy

· Ex. D would not have a valid claim if he knew the booth was bugged
· 2. objective- he must prove that the expectation he exhibited is one that “society recognizes as ‘reasonable’ or—to use the court’s words—“legitimate or justifiable”
· D has the burden of proof to provide facts that would support the claim that his expectation of privacy was reasonable

Objective Prong of Reasonable Expectation of Privacy (Three Factors):
· 1. the site or nature of the property inspected (where the police activity occurred)

· Payton v. NY- the 4th amendment draws a strict line at the entrance to the house 

· Even though it may be “property,” illegal contraband has no expectation of privacy, since there is no lawful right to possess it

· 2. the extent to which a person has taken measures to keep information, his property, or an activity private 

· A person cannot possess a reasonable expectation of privacy in that which he knowingly exposes to the public or is otherwise in open view

· One who voluntarily conveys information or property to another person “assumes the risk” that the latter individual is a government agent or will transmit the information or property to the gov. 

· 3. the degree of intrusion experienced is relevant

Examples of “searches”:

· Bond v. United States- physical manipulation of a bus passenger’s carry-on luggage constitutes a search (passengers have a reasonable expectation that their luggage may be observed or even handled, but not felt in an “exploratory manner”)

· NOTE: Finding that a particular law enforcement is a search, does not mean it is impermissible, it only means that you have to do a 4th Amendment analysis
Controversial Police Tactics that are NOT Searches Under the 4th Amendment:

· Police informants/undercover agents (even if they pretend to be the D’s friend)
· when D voluntarily speaks to another, he assumes the risk, that the listener is not who he claims to be, or that he might betray D’s trust

· it makes no difference if the “friend” is wired by the gov.
· Trespassing on open fields

· no trespassing signs do not generally deter intruders

· any activities that police can observe in open fields, can be observed lawfully by air

· there is never a legitimate expectation of privacy in an open field
· Aerial surveillance of the backyards of homes

· Dow- taking aerial photographs of a large 2000 acre office area is not a search, b/c it does not violate a reasonable expectation of privacy, anyone could have observed the activities 

· Requirements:
· 1. must occur from public navigable airspace

· 2. must be conducted in a physically nonintrusive manner; AND

· 3. does not reveal intimate activities traditionally connected with the use of a home or curtilage

· CA v. Ciraolo- Police received a tip that marijuana was being grown in D’s backyard, but could not see over the fence.  Cop then flew over the yard in a plane 1,000 feet above the ground which was in navigable airspace and saw the plants.  The Court found that even though the backyard was within the curtilage of the house, it was not a search (even though D had an intent to maintain privacy, this did not necessarily demonstrate his expectation of privacy).  The Court also said having a 10 foot high fence did not add to the expectation of privacy b/c it did not shield the plants from a cop or a citizen standing on top of a truck or a double-decker bus

· Florida v. Riley- Police in a helicopter saw weed plants growing within the curtilage through two missing roof panels on a greenhouse.  To get a better view, the pilot descended to 400 feet in his helicopter which is out of the public airways for an actual airplane.  The Court said that this was not a search b/c any member of the public could have flown by in a helicopter and seen the plants

· *it would have been a search if it was an airplane at that altitude, but not a helicopter
· Use of dogs to sniffs for illegal contraband

· Inspection of garbage
· a person has no reasonable expectation of privacy in garbage enclosed in a bag and left for collection outside the curtilage of the home, therefore there is no search when a cop goes through the garbage on the curb

· although there may be a subjective expectation, there is not an objective one b/c it is common knowledge that plastic garbage bags left on the curb for pickup are readily accessible to animals, children, snoops and other members of the public
· Use of electronic tracking devices
· binoculars and flashlights do not constitute a search, b/c they are observing things that would be visible to the naked eye
· Factors to Consider:
· 1. nature of the technology used
· does it permit the gov. to see what would otherwise be invisible to the naked eye, even in daylight, from a lawful vantage point?
· 2. the nature of the place being observed
· Is it an open field, the curtilage of the home, commercial property, or the interior of the home?
· Pen Registers

· Smith v. Maryland- installation of a pen register to record the numbers dialed from a private residence is not a “search.”  The court found this different from bugging the phone booth in Katz b/c the police cannot hear the contents of the conversation or the identities of the parties, but only what number was dialed.  There is no reasonable expectation of privacy in information that a person voluntarily turns over to third parties—people know that the phone company can see the numbers dialed.
·  tracking devices 

· placed on a car was not considered a search and therefore no warrant was required b/c the car was driving on public roads

· Putting a tracking device on something that enters the private home is different and would be a threat to private interests, so it would be considered a search

· **Thermal Imagers (these are considered a search)
· Used to detect infrared radiation, which is invisible to the naked eye, operates like a video camera showing heat images

· When the gov. uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a search, and is unreasonable without a warrant

· Kyllo- federal agents were suspicious that D was using high-intensity lamps to grow marijuana so they used a thermal imager to measure the heat on the outside from a car across the street.  It showed the garage and the roof were much hotter than the rest of the house—the Court found that this was a search
C. Seizures
· First, you must ask whether the seizure was reasonable
· For property, this means the cops must have a search warrant based on probable cause, or a justification for not getting a warrant
· For persons, the police must have adequate cause to seize the individual and,  in the case of an arrest in a home, must usually have an arrest warrant

· For arrests, there must be probable cause
· For less intrusive seizures, a lesser standard—reasonable suspicion—is satisfactory, and in relatively few circumstances, the police may briefly seize a person without any suspicion at all

Property

· property is seized when there is some meaningful interference with an individual’s possessory interest in that property

· it could be destroying the item or removing it from D’s possession 

· a seizure has occurred when an officer seals off a house or an office, preventing people from entering and taking away or destroying personal property 

· *no seizure occurs when an officer merely picks up an object to look at it or moves it a small distance, b/c any interference with D’s possessory interest is not meaningful

· Arizona v. Hicks- officer slightly moved stereo equipment in order to read a serial number on the back, and no seizure occurred 

· Installing an electronic device to a substance sold to D to be used for producing drugs to monitor D’s movements was not a seizure b/c D did not own the container and thus did not invade his possessory interests in it
People

· the arrest of a person is a seizure

· Terry v. Ohio Rule- a seizure has occurred only when the officer by means of physical force or show of authority has in some way restrained the liberty of a citizen
Examples of Seizures:

· When cops use physical restraint or order D to stop so that he can be frisked or questioned on the street

· Terry Stop- permits an officer investigating possible criminal activity to pat down a suspect if, but only if, he is justified in believing that the person may be armed and presently dangerous 

· When someone is intentionally shot by the officer

· Dunaway v. NY- she is taken into custody and brought to a police station for questioning, they did not have probable cause for this arrest—It does not matter that he was given Miranda and waived it 

· The court holds that you have a de facto arrest if you place him in a confined area for hours

· Hayes v. Florida- or brought in for fingerprinting

· D is the driver or passenger in a car ordered to pull off the highway for questioning or to receive a traffic citation 

· Brower v. Inyo County- D is intentionally forced to stop her car by means of a roadblock
Not Seizures
· U.S. v. Drayton- brief questioning in a public place by itself does not amount to a seizure

· Florida v. Royer- where the cops asked D for his plane ticket and ID and when they did not match, they told him he was suspected of drug trafficking.  They took his ticket and asked him to go with them to a small room, which he did.  The Court said he was not initially seized when he was asked for his ID, but it was a seizure when they asked him to go to the room.
· Mendenhall Rule: whether one would feel free to decline the officer’s request or otherwise terminate the encounter
· Florida v. Bostick- the narcotics agents boarded a bus while it was picking up passengers in order to intercept drug traffickers that they might be onboard, they identified themselves and questioned D.  He allowed them to search his bag, where they found drugs.  The court did not find a seizure, b/c a seizure does not occur just b/c a cop asks a few questions, and the passengers freedom of movement was restricted by a factor independent of police conduct—their voluntary status as passengers.

Former Rule for When a Person Has Been Detained (Mendenhall):
· when a reasonable person would not feel free to leave it is a detention
· ex. takes your ID 

· ex. in Terry v. Ohio, officer puts his hand on D’s shoulder and turns him around

· *subjective intention of the cop is irrelevant and so is the subjective impression of the person stopped

· This was the case where the woman was stopped at the airport and asked for her boarding pass and ID

Few examples that would indicate a seizure are:

· The threatening presence of several officers

· The display of a weapon by an officer

· Some physical touching of the person of the citizen

· The use of language or tone of voice indicating that compliance with the officer’s request might be compelled

New Two Part Test to find a temporary seizure (CA v. Hodari)
· 1. has the suspect been physically contacted; OR

· 2. has the suspect submitted to the assertion of authority

· *either one will establish a detention
TEST FOR DETENTION
· 1. Has a detention started?
· 2. If yes, does the officer have the necessary reasonable suspicion of criminal activity? (it is a lesser standard than probable cause)

· 3. If yes, has the detention became overly prolonged

D. Probable Cause

· All arrests, even those without a warrant, require probable cause

· Probable Cause- must have a “substantial basis”—enough reliable information—to reasonably believe that the person to be arrested committed a crime or that a search will uncover evidence relating to the crime
· This is an objective concept—an officer’s subjective belief that he has good cause to arrest someone is not enough 

· However, an officer’s expertise is relevant in determining whether there is probable cause

· The probable cause for searches and arrests are different—you might have probable cause for one, but not for the other

· The evidence to justify a search will become “stale” faster than evidence for probable cause for an arrest

· Usually must be within 30-40 days

· *anything over 2-3 months is usually too old

With or Without a Warrant

· even when police are justified in acting without prior judicial authorization—that is, without a warrant—probable cause usually is required

· when court’s are determining the reasonableness of a warrantless search, they look at whether the officer had probable cause at the time of the 4th amendment activity

· TEST: would a magistrate have issued a warrant if one had been sought?
· When police have probable cause they can seize fruits of a crime, instrumentalities used in the crime, contraband and mere evidence (as long as there is a nexus between it and criminal activity—probable cause to believe that the evidence sought will aid in a particular apprehension or conviction)
Magistrates

· The most preferred method is for cops to go to a neutral and detached magistrate to obtain a warrant, and he decides whether there is probable cause to issue the warrant

· The magistrate asks two questions:

· 1. is the information offered sufficiently trustworthy to be considered?

· 2. if it is, is the quantum of evidence sufficient to constitute probable cause?

· The information comes from two places:

· 1. direct information (the officer’s personal observations)

· 2. hearsay information (information from other sources)

· In this case, the officer presents the info under oath, and is called the affiant (the person it came from is the informant)
· A magistrate will consider this information as long as it is reasonably trustworthy

Spinelli-Aguilar Test for Probable Cause (FORMER TEST)
1. Basis of Knowledge Prong:

· How did the informant know what they claimed to know (how did he get the information)?
· This prong is satisfied by a showing that the informant obtained first-hand information (by observing reported events, overhearing criminal planning activities, or even participating in the reported criminal activity)
· Sometimes the court will allow indirect proof of this prong, on the basis of “self-verifying detail”
· Draper v. United States- where informant told cops that D had taken the train to Chicago on a specific date and would return by train with three ounces of heroin on one of two particular dates and that we would be wearing specific clothes, and would carry a tan zipper bag, and walking really fast.
· The tip itself described the criminal activity in such detail that the magistrate may know that he is relying on something more substantial than a casual rumor or an accusation based merely on an individual’s general reputation—therefore, it was reasonable to infer that the information was obtained firsthand
2. Reliability/Veracity Prong:

· What factual basis is set forth in the affidavit, indicating that the informant’s reliability is good (Why should the magistrate believe this person)?
· There is no way to know that the informant is not lying

· *a red flag is raised if this is a first time informant
· It must be demonstrated that the informant is a credible person or that his information, at least in this case, is reliable 

· This cannot be proved on the ground of a mere assertion by the affiant that the informant is reliable

· Usually this is proven by providing the magistrate with the informant’s track record (a list of the informant’s successes and failures)
*if both prongs are satisfied, the magistrate can use the informant’s information I in determining probable cause
Corroboration
· even if the information would not normally survive the two-prong test, the magistrate may consider it if the police verify aspects of the informant’s facts, as long as it can fairly be said that the corroborated tip is as trustworthy as a tip which would pass Aguilar’s tests without independent corroboration 

Gates Test for Probable Cause—“Totality of the Circumstances” (CURRENT TEST)

· A magistrate must conduct a “balanced assessment of the relative weights of all the various indicia of reliability (and unreliability) attending an informant’s tip

· The prongs in the Aguilar-Spinelli test are still relevant in determining the value of an informant’s tip, but you don’t need to satisfy both, they are now separate and independent of each other
· Illinois v. Gates- the cops got a letter about a married couple selling drugs.  The letter explained in detail that they would buy drugs in Florida and drive them to Illinois.  It also said on a certain date, the wife would drive to Florida and drop off the car, fly home, and then the husband would fly down and drive back alone with the drugs in the trunk. The police corroborated some of it, but the tip was wrong in that the wife did not fly back, instead she drove back with her husband.
· The Court found that the anonymous letter itself would not have satisfied the Aguilar-Spinelli test, but given all of the circumstances it would pass the new test (it was the police corroboration that did it)
· An officer may rely on an informant’s statement as long as it is reasonably corroborated  by other matters within the officer’s knowledge
· Cannot just be easily observable facts
· the corroboration must pertain to the criminal activity- not appearance, residence or cars in the driveway

· *an anonymous tip needs corroboration before a search warrant can be issued

How Far Does Probable Cause Go?
· An officer does have probable cause to arrest (or search) both suspects, even if the cop knows that one of the suspects is innocent, but does not know which one.

· People v. Sutherland- after a car accident, cop determines both people are intoxicated, but each accuses the other of being the driver.  
· If police believe that all suspects could be guilty, he can arrest all suspects
· Maryland v. Pringle- cop found coke and cash in a car with three people in it.  After questioning all three men about who owned it, he told them that he would arrest all three if someone did not admit to ownership.  No one said anything, so the cop arrested all three.  The Court found there was probable cause b/c it was reasonable to infer a common enterprise among the three men.  The quantity of cash and drugs in the car indicated drug dealing and it is unlikely that they would include an innocent man b/c he could give the police evidence against them.
II. Arrests
· arrest- a person is “arrested” when she is taken into custody by lawful authority, for the purpose of holding her in order to answer for a criminal charge

· an arrest, which must always be founded on probable cause, constitutes a “seizure” of the person

· if an arrest is not founded on probable cause, it is considered an unreasonable seizure of the person, in violation of the 4th amendment 

· reasonable grounds (common law) = probable cause (constitutional term)

A. Arrest Warrants

· most statutes allow cops to make a felony arrest without a warrant, but a warrant is required for a misdemeanor arrest unless the offense occurs in the officer’s presence

· Three General Rules:

· 1. a cop may arrest a person in a public place without a warrant, even if it is practicable to secure one

· 2. a cop may not arrest a person in her home without an arrest warrant, absent exigent circumstances or valid consent; AND

· 3. a cop, absent exigent circumstances or valid consent, may not arrest a person in another person’s home without a search, and perhaps an arrest, warrant
B. Arrests in the Arrestee’s Home
· the 4th amendment prohibits warrantless, nonconsensual entry into a suspect’s home in order to make a “routine”—non-exigent—felony (or misdemeanor) arrest

· this includes temporary residences (such as a hotel room)

· absent exigent circumstances, nonconsensual entry into a suspect’s home in order to make an arrest requires an arrest warrant and reason to believe the suspect is inside
· Payton v. NY- where the cops had probable cause to arrest D for a felony, so they went to his home without a warrant and heard music, but no one came to the door.  They broke down the door and seized evidence in plain view.  The court held this was prohibited.
· If the officer has a warrant, he has implicit authority to search anywhere in the home that the person named in the warrant might be found, until the suspect is taken into custody

· Police can also conduct a “protective visual sweep” of the home without probable cause or reasonable suspicion (this includes closets and other spaces immediately adjoining the place of arrest)
· Maryland v. Buie
When and How Entry is Permitted:
· a valid arrest warrant “carries with it the limited authority to enter a dwelling in which the suspect lives when there is reason to believe that the suspect is within

· if there is no reasonable basis, the police may not justify entry of a home on the basis of an arrest warrant
· knock and announce rule applies
C. Arrests in Public Places
· warrantless arrests are constitutional in public places

· public places also include the inside of a privately owned commercial building that is open to the public (ex. a restaurant)
· for purposes of an arrest warrant, if D is standing in the threshold of a dwelling, it will be considered a public place (b/c it is in open view—exposed to public view)
D. Exigencies Justifying Warrantless Entry
· warrantless entry of a home is permitted in hot pursuit of a fleeing felon

· police can enter the house without a warrant if there is reason to believe that if they do not enter immediately (Minnesota v. Olson):
· 1. evidence will be destroyed

· 2. the suspect will escape; OR

· 3. harm will result to the police or others, either inside or outside the dwelling

E. Arrest in a Third Person’s Home
· when police seek to enter a person’s home in order to arrest her, they must (absent consent or an emergency) have an arrest warrant, a search warrant is not required

· if they have an arrest warrant to arrest D, any evidence they find in plain view may be seized and used against D, event though they lack a search warrant
· but if they have reason to believe that the person they want to arrest is at someone else’s house, they still need a separate warrant based on probable cause to search the premises for the person to be arrested

· a person whose home is searched for the presence of a guest is entitled, absent an emergency or consent, to a prior judicial determination of probable cause to search the premises for the person being arrested
· even if cops have a search warrant for the other person, it will violate the homeowner’s 4th amendment rights
· a brief stay, even if it includes sleeping on the premises, apparently does not convert a guest into a householder

III. Search Warrants: In General
· a warrant is always required for every search and seizure when it is practicable to obtain one

· searches conducted outside the judicial process, without prior approval by judge or magistrate are per se unreasonable under the 4th amendment, subject only to a few specifically established and well-delineated exceptions (permitted only in emergency situations)

· U.S. v. Rabinowitz- the appropriate test of police conduct “is not whether it is reasonable to procure a search warrant, but whether the search is reasonable”
A. Warrant Application Process

· an officer who wants a warrant, prepares an application for a search (or arrest) warrant, an affidavit sworn under oath or by affirmation setting out the facts supporting the warrant, and the warrant itself
· the officer goes to the courthouse, or if necessary, to the home of a judge 
· The judge can ask any questions about the materials (if there is hearsay information, the judge will ask about the basis of knowledge and the veracity of the informant)
· The judge usually takes about 2 minutes to review it

· He then approves it and signs it
B. Warrant Requirements

· 1. warrant must be issued by a “neutral and detached magistrate”
· must be a member of the judiciary (not the executive branch)

· cannot be considered a “rubber stamp for the police” (United States v. Leon)
· he cannot receive a fee for granted warrants and no compensation for those denied, b/c then he would have an incentive

· 2. must be supported by oath or affirmation
· an affidavit supporting a search warrant is presumed to be valid—D is not entitled to a hearing to attack the affidavit unless he can show there were false statements in the affidavit, the affiant made the false statements knowingly and intentionally, and that the statements were necessary to the magistrate’s finding of probable cause

· if this is found, the warrant is void, and the fruits of the search must be excluded from evidence 
· 3. the warrant must particularly describe the place to be searched and the persons or things to be seized 

· ex. it is sufficient to state the address of the house, but an apt number will be required if it is a multistory building

· less specificity is required regarding contraband than stolen goods, or books and papers 
C. Execution of Warrants

Anticipation of Execution

· sometimes police will not be in an emergency situation, but they have reason to fear that an emergency situation will develop while they wait for the warrant

· Illinois v. McArthur- cops thought D had drugs in his trailer, but D refused to allow them to search it, so one officer stood on the porch while another got the warrant. They would not let D enter his trailer unless the officer when with him.  When D went inside to use the phone, the officer went with him.  After the warrant arrived they found the drugs.  Although this constituted a seizure, they found it was reasonable b/c it was only for a limited time and the police had good reason to fear that if D was left unrestrained, he would destroy the drugs.
Time of Execution

· CA requires the warrant to be served within 10 days of getting it so that the probable cause does not become stale
· in CA it must be executed b/t 7am-10pm (only at nighttime in specific instances with “good cause”)
Means of Entry

· knock and announce rule- 
· an officer can break open the door to execute a search warrant if he has knocked at the door, identified himself as an officer, and stated his purpose for entering.
· ON THE EXAM: say it comes from English common law and requires the police to knock, announce they have a warrant, and wait a reasonable period of time (traditionally in CA case law, this is about 15-20 seconds)

· The purpose of the rule is to protect the safety of the entering police and the occupants (ex. no sudden gun fire if they just barged in)

· Hudson v. Michigan (2006) case- now even if cops don’t “knock and announce,” the evidence will not be suppressed
Exceptions to the Knock and Announce Rule:

· 1. Circumstances presenting a threat of violence 
· 2. Hot pursuit cases (where a prisoner escapes and retreats to his dwelling)

· 3. Destruction of Evidence if they don’t enter
· This is only based on a reasonable suspicion
· **here it is a case-by-case analysis
Premises Open to the Public

· An officer executing a warrant may frisk an occupant for weapons if the officer has reasonable suspicion, based on specific articulable facts, that the person to be frisked is armed and dangerous, and if he feels what appears to be a weapon, he may then conduct a full search in order to seize the object.

· Ybarra v. Illinois- where the cops had a warrant to search a tavern and a bartender for heroin.  The cops frisked everyone in the bar for weapons and when searching D, who was not acting suspiciously, they felt heroin in D’s pocket.  The court found that every customer on the premises had individualized 4th amendment protection; therefore a warrantless search of anyone on the premises required probable cause and justification for dispensing with the warrant requirement.  The police lacked a reasonable suspicion that the bar patrons were armed and dangerous, so even the initial pat down was unconstitutional.
Private Homes
· police can do a protective visual sweep, but only if they possess a suspicion that the area swept harbors a dangerous person
· a fear that the occupants are connected to the suspected criminal activity 

· a fear that they have an incentive to protect the criminal interests of the residents of the home by using force against the police

Detention of Persons During Searches

When Police Can Detain People During the Execution of a search warrant:

· 1. to avoid flight of an occupant with the evidence sought

· 2. to reduce the risk of bodily harm to the officers or others; AND

· 3. to help them search by making the detained occupants open locked containers/doors

· A warrant to search for contraband includes the limited authority to detain all occupants of the premises to be searched while the  warrant is executed
· This includes the right to use reasonable means to secure the detention, including handcuffing the detainee
· NOTE: The Court has not decided whether this applies to warrantless searches or searches for evidence other than contraband
Scope of the Search

· if the search warrant describes the place to be searched with adequate precision, the authority to search that place includes the entire area in question, including containers found within it

· * the containers must be large enough to contain the object of the search

· police can seize any item (even if it is not described in the warrant), if:

· 1. they observe the item while searching a place which they have authority to search;

· 2. the item is located in such an area; AND

· 3. police have probable cause to believe the item is subject to seizure

· *Once the articles particularly described in the warrant are discovered and seized, the search must cease

IV. Warrantless Searches—Exceptions to the Warrant Requirement
General Exceptions to the Warrant Requirement

· ​exigent circumstances

· Shots fired, screams, sounds of struggle or beatings, 911 calls by neighbors

· Searches after an arrest

· Searches of cars and containers therein

· Including items in plain view

· Automobile inventory

· Don’t need probable cause

· Plain view doctrine

· Consent searches 
· Border patrols

· Special needs 

· Drug testing, etc.

· Balancing test: the level of public need balanced with the level of intrusion on the individual
A. Exigent Circumstances
Exigency Exception

· exigent circumstance- a circumstance where time constraints make it impracticable for the officer to seek a warrant

· it is a situation that requires immediate action 
· The exigent circumstances exception lasts no longer than the exigency.

· There still must be probable cause even in an exigent circumstance 

Examples:

· D might use a concealed weapon 

· D might destroy evidence hidden on her person or  in the area of her control before the officer can obtain a search warrant

· Search of an automobile b/c of its mobility
· Blood alcohol test in DUI b/c the evidence would be destroyed if not done quickly

Warrantless Entry of a Home

· exigent circumstances can justify a warrantless entry of a dwelling to make a felony arrest or to conduct a search related to a serious offense

B. Searches Incident to Lawful Arrests 

· once cops have made a lawful custodial arrest, they can make a contemporaneous warrantless search of:

· 1. the arrestee’s person;

· Including: clothes, purses, any containers found on the person 

· 2. the area within the arrestee’s immediate control (the “grabbing” or “lunging” area); AND

· This does not include the entire premises of the place he is arrested (Chimel v. CA)
· immediate control is typically around 15 feet—this expands when D is getting out of a car, for ex. being put in a police car 40 feet away, they can still search your car as being part of your “immediate control”
· This can include the passenger compartments if suspect is arrested in a car (glove compartments, consoles, luggage, clothing, boxes, etc.)

· Factors to determine immediate control:

· Whether his handcuffed (front or back handcuffs)

· The size of arrestee

· The size of the room

· Whether containers in the room are open or shut (locked or unlocked)

· Number of officers relative to suspects

· 3. if the arrest occurs in a home, “closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched”

· This is as a precautionary matter and does not require probable cause or reasonable suspicion

· The purpose is to look for people who might threaten the officer’s safety 
· The police may conduct a search of the person and of the adjoining closets and spaces, even if there is no reason to believe that weapons, evidence, or dangerous persons will be discovered
· *NOTE: searches outside these areas are not justified on such grounds

Seizure of Evidence
· An officer, without a warrant, may seize any article found during a lawful search incident to lawful arrest, even if it relates to a crime unrelated to the arrest, but only if the officer has probable cause to believe the object constitutes constitutionally seizable evidence

· No probable cause for the search, but must have probable cause, to seize
Automobiles:
· in a lawful custodial arrest, a full search of the person is not only an exception to the warrant requirement, but is also a “reasonable” search under the 4th amendment (including arrests stemming from traffic stops)
· In all cases, an officer may conduct a contemporaneous warrantless search of the passenger compartment of a vehicle incident to a lawful custodial arrest of the occupants

· This can include the pockets of a passenger’s jacket found inside the car

· This applies whether the arrestee is in the car (an “occupant”), or has stepped out of the car (a “recent occupant”), when the officer first makes contact with him

· NOTE: a search of the person after a lawful arrest does not include the trunk 
C. Searches of Cars and Containers Therein 

· a citizen who enters an automobile surrenders the right to have the initial probable cause determination of the car search made by a magistrate

· automobile includes: trucks, airplanes, motor homes and motor boats

· in many circumstances, the policy may search or seize and unoccupied automobile without a warrant, as long as it is later determined that they possessed probable cause for the conduct

· *this is only an exception to the warrant requirement, they still need probable cause
· The right to search only extends to the part of the car that the cops have probable cause to search (ex. if they see something in the trunk, they can only search there)

· NOTE: once they find what they had the probable cause to search for, the search must end

· NOTE: for searches with a warrant, the police cannot search any portion of the vehicle that could not contain the object of the search

· All containers are treated the same 

· what one person may put in a suitcase, another might put in a paper bag (ex. a homeless person)
Vehicle Exception:

· 1. police need probable cause that the vehicle contains contraband; AND
· 2. it vehicle must be mobile
Searches of Automobiles at the Scene

· a police officer can conduct an immediate (“at the scene”) warrantless search of an automobile that she has probable cause to believe contains contraband, or fruits, instrumentalities, or evidence of a crime, if:

· 1. she stops the car on the highway; OR

· 2. the vehicle is readily capable of use on the highway, is found in a setting that objectively indicates that the vehicle is being used for transportation, and is discovered stationary in a place not regularly used for residential purposes.
· *the automobile exception has no separate exigency requirement (mobility is enough)
· If the vehicle moves and there is probable cause to believe that it contains contraband, nothing more is needed to search the vehicle:
· When they stop it on a public road

· Discover it off the highway

· At a gas station; OR

· Parked in a public place, such as parking lot

· NOTE: if police want to, they can seize the car and take it somewhere else, so they can search it later

The Mobility Rationale

· since cars are mobile and can drive out of the jx, there is an exigency exception.
· Police officers with probable cause to search an automobile at the scene where it was stopped may do so later at the station house without first obtaining a warrant 
· This does not apply to unoccupied cars parked on the owner’s property

· One has a lesser expectation of privacy in a motor vehicle b/c its function is transportation and it seldom serves as one’s residence or as the repository of personal effects.  A car has little capacity for escaping public scrutiny.  It travels public thoroughfares where its occupants and its contents are in plain view
Factors to Decide Whether The Vehicle Exception Applies (When No Warrant is Needed):

· the vehicle’s location

· whether the vehicle is readily mobile or instead, for instance, elevated on blocks

· whether the vehicle is licensed

· whether it is connected to utilities; AND

· whether it has convenient access to a public road

· when a vehicle is being used on the highways, or if it is readily capable of such use and is found stationary in a place not regularly used for residential purposes, the two justifications for the vehicle exception come into play
· California v. Carney- where the cops searched a fully mobile motor home located in a public place when police heard that D was exchanging sex for drugs.  The police watched a kid go in and leave with weed.  There was no indication that the mobile home was about to leave, but the police went in without a warrant or consent and seized the drugs inside.
Containers
· if the contents of a container are in literal plain view b/c the container is open or transparent, a person cannot possess a reasonable expectation of privacy as to the observation of its contents
· one also does not have a reasonable expectation of privacy if the contents of a container can be ascertained by its distinctive odor
· containers, even belonging to passengers not suspected of criminal activities, may be searched without a warrant during an otherwise lawful “automobile exception” search—it may also be seized and searched without a warrant shortly thereafter, at the police station
· NOTE: the container must also be large enough to hold the criminal evidence for which the police are searching

· Contents of containers have a higher expectation of privacy b/c, unlike cars, their contents are not commonly exposed to public view
· When police see a random container (outside of a car), and they have probable cause to believe that it holds criminal evidence, they may seize it without a warrant, but may not open it until they convince a magistrate that they have probable cause to search it

· CA v. Acevedo
· Police have probable cause to search the containers in the car, including the trunk but only for the specific item they have probable cause to search for, if they find something else while searching, they can seize the item, but cannot open it without a warrant

D. “Plain View” Doctrine

· an object of incriminating nature may be seized without a warrant if it is in plain view of a police officer lawfully present at the scene

· this only serves as a justification for the police conducting a warrantless seizure of the evidence in plain view’
Four Requirements of Plain View:

· 1. the officer must observe the object from a lawful vantage point, so this does not apply if the officer violated the 4th amendment in arriving at the place from which the evidence is plainly viewed
· 2. the officer must also have a right of access to the object itself; AND
· 3. its nature as an object subject to seizure must be immediately apparent (which provides probable cause)—it must be immediately apparent to the officer that that he has evidence before him, giving him probable cause to seize the item
· Must be contraband or a fruit, instrumentality, or evidence of a crime
· 4. the discovery must be inadvertent (unplanned)
· If the officer expected to find this certain item, he should have gotten a warrant 
Four Ways in Which an Officer Might Observe Things in Plain View

· 1. he may discover the article during the execution of a valid search warrant

· 2. the object may come into view during an in-home arrest, pursuant to an arrest warrant

· 3. criminal evidence might be discovered by an officer during a search justified under an exception to the warrant requirement

· 4. an officer’s view of an object may arise from an activity that does not constitute a search and, therefore falls outside the scope of the 4th amendment (Ex. walking down the street, cop sees a weed plant in the window of a house)
· Here, he would not have a right of access 

· Washington v. Chrisman- cop arrested a college student for alcohol and then when he went to get his ID, the officer found weed in his dorm room.  Because the officer has the right to remain at an arrestee’s elbow, the officer had the authority from the outset to follow D into the dorm room.
Arizona v. Hicks

· the police entered D’s apt without a search warrant because a bullet had been fired through D’s floor into the apartment below it, wounding a man. They entered “to search for the shooter, for other victims, and for weapons.”  When in the apartment they found two sets of expensive stereo components that looked out of place in the small apt. The officer had reasonable suspicion, but not probable cause, to believe that the components were stolen. He turned them over to look at their serial number and it confirmed it was stolen, then took that piece, and came back with a warrant for the other components.
· The Court held that this seizure was unconstitutional b/c the cop did not have probable cause to know the stereo was stolen.  He did not satisfy the 3rd requirement of “plain view”—it was not immediately apparent that the item was evidence. (the evidence giving probable cause was not in plain view)
· NOTE: had the serial number been available without actually moving the stereo, then there would be no problem.

Expanding on Plain View (Use of Senses)

· plain hearing- a person cannot have a reasonable expectation of privacy regarding his oral communications, if they can be heard by someone, lawfully within ear shot
· plain smell- a person cannot expect that an officer will not use his sense of smell to detect incriminating evidence from a lawful position 
· plain touch/feel- the police may seize contraband detected solely through an officer’s sense of touch if the officer had a right to touch the object in question, and upon observation, its identity as contraband was immediately apparent
E. Automobile Inventories

· a routine inventory search of a lawfully impounded car is reasonable under the Fourth Amendment 
· do not need a warrant or probable cause to believe that criminal evidence will be discovered
· if cops see any evidence, they can seize it pursuant to the plain view doctrine, and introduce it in a criminal prosecution (it doesn’t matter why they did the inventory search)
· South Carolina v. Opperman- where cops towed a car that had been ticketed, then saw some jewelry and took it out for safe-keeping.  In the process of the inventory, they found weed in the unlocked glove compartment.  The Court considered this part of police administrative acts—a feature of a police departments
Two Requirements for Evidence to be Admissible at Trial:

· 1. the inventory must be a “standard procedure”  of the department conducting it
· Individual officers should not have discretion when deciding where to search and how far the search should go—they can only decide whether to conduct an inventory search in the first place
· 2. the “administrative” search cannot be a pretext for criminal investigation- where the sole purpose in conducting the inventory is to investigate a crime
· Pretextual inventory searches cannot be considered “routine” administrative police activities—they are bad faith covers for criminal investigations
Scope of an Inventory

Containers:
· during the inventory search, the Court may open containers found in the car, without a warrant or probable cause

· it mostly depends on the standard procedures of that jx (ex. unlocking locked glove compartments, etc.)
Persons:
· the police may search an arrested person, as well as her personal effects, including containers, as part of a routine inventory at a police station (during booking and jailing)

· the purpose is to avoid theft of the arrestee’s property by inmates and jail employees and to prevent the arrestee from carrying dangerous contraband into jail

F. Consent Searches

· consent searches are the most important types of warrantless searches allowed (they do not require probable cause)
· if the officer discovers evidence during a valid consent search, he may seize it without a warrant, pursuant to the plain view doctrine
Three Requirements for Consent:

· 1. the consent must be voluntarily granted (cannot be the result of duress or coercion—express or implied)
· voluntariness is established by the “totality of the circumstances of the individual case”

· Display of guns by police

· Presence of a large number of officers

· Repetitive requests for consent after an initial refusal

· Evidence relating to the consenting person’s age, race, sex, level of education or mental condition, that suggests that his will was overborne by the officer’s conduct

· *it is rare for the court to find consent involuntary, even in extreme situations

· Consent is invalid when the cop has asserted that he possesses a warrant, and the consent is only given after hearing this

· Police can use deception by failing to disclose his true identity in order to gain admission onto premises where he can observe activities or conduct a search

· 2. obtained from someone with real or apparent authority to provide consent; AND

· Police only have to reasonably believe that the person has authority to give consent (this is an objective test)
· Stoner v. CA- a hotel clerk did not have authority to consent to a search of D’s room b/c it was D’s constitutional rights that were at stake and only he can waive them
· The police may obtain consent from one who possess common authority over the property searched
· In certain situations, individuals may have exclusive control over various rooms in a house, and only they can grant consent
· 3. the scope of the search conducted must not exceed the consent granted
· Ex. if cops have consent to search the bedroom, they may not search other parts of the house, but if they find something on the way to the bedroom, they can seize it pursuant to the plain view doctrine 
· The standard for measuring the scope of the consent is that of objective reasonableness—what would the typical reasonable person have understood 
· *the USSC has held that a warrantless search may be upheld even if the consenting party does not know that he may refuse
The Lesser Standard than probable cause: Reasonable Suspicion
Terry v. Ohio
· established a “reasonableness” balancing test

· led to a significant decrease in the warrant requirement

Facts:
· Officer observed two guys walking back and forth in front of a store and it looked like they were “casing a job.”  He walked over to them and asked their names.  He spun D around and patted down the outside of his clothes, even though he did not have probable cause to arrest or search the suspects.  He felt a pistol and arrested D for carrying a concealed weapon.  The Court upheld the cop’s actions, saying that a pat-down of the outside of the suspect’s clothing that is reasonably designed to discover guns, knives, clubs or other hidden instruments for the assault of the police officer is reasonable.
· For the first time, the Court stated that, a person can be “seized” short of being arrested (bringing the “stop and frisk” procedure within the scope of the 4th amendment)

· Central Inquiry: the reasonableness in all circumstances of the particular governmental invasion of a citizen’s personal security

· Balancing Test: balancing the need to search or seize against the invasion to the individual which the search or seizure entails

Reasonable Suspicion

· during temporary seizures, a state law may require a person subject to a lawful detention to provide his name to the police upon request, so long as the request is reasonably related to the purpose of the detention

· all that is required to justify a Terry-level search or seizure is some minimal level of objective justification 
· reasonable suspicion is based on a “totality of the circumstances test”

· officer is entitled to make common sense conclusions about human behavior and may draw upon her personal law enforcement expertise

· can use hearsay (like probable cause)

· the informant’s basis of knowledge and veracity apply here too (but a lesser showing is required)
· the mere fact that a suspect’s behavior and/or appearance conforms to a drug-courier profile does not without more, constitute reasonable suspicion

· the officer’s suspicion must be specific to that particular characteristics of the specific person 

· the fact that a person is traveling under an assumed name in addition to fitting the profile of a drug-courier, is enough to justify reasonable suspicion

· the fact that a person was in a high crime area, standing alone, is not a basis for concluding that he himself was engaged in criminal conduct

· a person who abruptly turns in the opposite direction and flees when he sees a cop can constitute reasonable suspicion when coupled with other factors (such as a high crime area)
Length of a Detention

· the justifiability of a seizure on less than probable cause is predicated in part on the brevity of the detention
· there is no bright line time limit 

· a seizure based on reasonable suspicion may be permitted even if it lasts longer than the seizures that occurred in Terry 
· a detention should last no longer than is necessary to effectuate the purpose of the stop

· examples:

· a detention that continues indefinitely at some point, can no longer be justified as a Terry stop
· but a seizure, based on reasonable suspicion, that lasted 24 hours was justified b/c they suspected the woman was smuggling drugs inside of her, but she would not consent to an X-ray, so they had to wait for a bowel movement 

· when police took at 17 year old out of bed at 3am, said “we need to talk” and handcuffed him, this was said to constitute an “illegal seizure” of the suspect without probable cause

· cops have a right to order the driver or passengers out of the car in a routine traffic stop

· existence of less intrusive means

· the investigative means should be the least intrusive means available to verify or dispel the officer’s suspicions in a short period of time
· ex. a 90 minute detention of a passenger to find a dog to sniff the luggage was  unreasonable b/c the gov. knew D was coming and could have had the dog available when he arrived

· fingerprinting
· fingerprinting is less intrusive on a person’s security than other police practices 

· a suspect can be transported to the police station for fingerprinting if she is only detained briefly and there is probable cause, or reasonable suspicion will suffice, under judicial supervision (if the court’s say it is okay)

Seizing Weapons
· on the basis of reasonable suspicion, an officer can pat down an individual for weapons, if and only if:

· 1. he reasonably suspects that the suspect is armed and dangerous; AND

· 2. the officer must use the least intrusive means to protect himself

· The right to do a weapons search is immediate and automatic and the cop does not have jeopardize his safety by questioning the suspect before the search

· If an officer was informed that the person has a gun, there is no reason to do a pat down, he can just take the gun

· If the cop feels something during the initial pat down that provides him with probable cause to believe that the object is contraband or other criminal evidence subject to seizure, he may pull the object out without a warrant, pursuant to the plain touch doctrine

· In some circumstances, the police may conduct a weapons search (a “frisk”) of the passenger compartment of a lawfully stopped vehicle (b/c the passenger compartment is within the immediate control of a suspect, therefore a weapon)
G. Border Searches and Seizures
· people may be stopped (seized) at the international border or its “functional equivalent”, and they and their belongings may be searched, without a warrant and in the absence of individualized suspicion of wrongdoing
· the purpose is to protect the country/state from the entry of persons or objects dangerous to the nation

· there cannot be “roving” border searches 

· at fixed checkpoints, vehicle occupants may be stopped and briefly detained for questioning without individualized suspicion of wrongdoing

· here the court used a balancing test (the government’s interest in stopping cars near the border with the car occupant’s interest in privacy and free locomotion) and determined that the objective intrusion was minimal

H. Automobile Inspections and Checkpoints
· cops did not have a right to pull people over just to check their license and/or registration

·  balancing test: balanced the intrusion on the driver’s interest against the promotion of legitimate governmental interests

· Except in the situations where there is at least “articulable and reasonable suspicion” that a motorist is unlicensed or that an automobile is not registered, or that the vehicle or occupant is otherwise subject to seizure for violation of law—stopping an automobile and detaining the driver in order to check his driver’s license and the registration of the automobile are unreasonable under the 4th amendment 
· Routine, warrantless, suspicionless checks are permissible if safeguards are devised to assure that people driving on public roadways do not have their travel and privacy interfered with at the discretion of police officers

· One way to do this would be questioning all on-coming traffic at a roadblock type stop

Sobriety Checkpoints

· Three Prong Test:

· 1. the gravity of the public concern served by the seizure 
· 2.   the degree to which the seizure advances the public interest; AND
· 3. the severity of the interference with the individual liberty
· USSC found that sobriety checkpoints do not violate the 4th amendment, and said they were like fixed state border patrol check, which do not require probable cause or suspicion 
· These are valid as long as the checkpoints stop all cars, otherwise they will need probable cause
· *drug checkpoints violate the 4th amendment b/c they have nothing to do with road safety and instead are directed at criminal investigation
I. Special Needs Searches and Seizures
Public School Students
· public school teachers can search students without a warrant if two conditions are met:

· 1. there are reasonable grounds (not necessarily “probable cause” in the criminal law context) for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school; AND

· 2. once initiated, the search is “not excessively intrusive in light of the age and sex of the student and the nature of the infraction.”

Searches Directed at Public Employees

· the USSC allowed the use of the “reasonableness” balancing test to determine the scope of an employee’s 4th amendment rights in regard to searches and seizures conducted by an employer

· it would seriously disrupt the work environment to require a warrant every time the employer wanted to enter the employee’s office, desk or file cabinet

· Two Requirements:

· 1. there must exist “reasonable grounds” for suspecting that the search will turn up evidence that the employee is guilty of work-related  misconduct or that the search is necessary for noninvestigatory work-related purpose (like to retrieve a file)

· 2.  as for the scope of the search, the measure taken must be reasonably related to the objectives of the search and not excessively intrusive in light of the nature of the misconduct

Drug and Alcohol Testing
· in the workplace and in public schools, warrantless drug and alcohol testing is approved

· there does not have to be individualized suspicion
· schools:

· a school district may require suspicionless drug tests of every student who wishes to participate in any competitive extracurricular activity, even if the district has not yet had a serious drug-use problem
· as long as these tests were not submitted to law enforcement and were done in a relatively un-obtrusive manner

· balancing test: the reasonableness of a search is to be judged by balancing its intrusion on the individual’s 4th amendment interests, against its promotion of legitimate governmental interests
· Veronia School District v. Acton
V. The Standing Requirement

Current Standard:

· Were the D’s 4th amendment rights violated?

· Did D have a reasonable expectation of privacy in the area searched by the police?

Exclusionary Rule

· evidence seized in violation of the 4th amendment is excluded at trial in order to deter police misconduct, but the requirement of standing often undercuts this goal by limiting the number of people who can bring the misconduct to the attention of the courts so that exclusionary rule can be applied

· United States v. Payner- where the cops were investigating finances of U.S. citizens in the Bahamas.  They went through a bank official’s briefcase to get documents on D.  The Court said D did not have standing to exclude the evidence b/c his rights were not violated.

· testimony given by a D to show standing, may not thereafter be used against him at trial on the issue of guilt

· one with a present possessory interest in the premises searched (ex. a member of the family regularly residing in the home) may challenge the search even though not present when the search was conducted

Search of Another Person’s Residence

· a non-resident D may have standing to contest a search if she was the sole occupant of the premises with the permission of the resident and has some significant connections to the premises

· ex. if guy has a key and keeps clothes there, and stays once in awhile

· a person may sometimes successfully challenge a search of another persons’ residence even when the resident is present 
· ex. a guy who is an overnight guest in his gf’s home where he does not have a key, can still challenge police entry of the premises

· Minnesota v. Carter- where cops saw D, an out of town guest, bagging coke in a friend’s apartment through a gap in the curtains.  D had come there for the sole purpose of bagging the cocaine, had never been there before and was only there for 2 ½ hours.  D wanted to have the evidence excluded.  The court found that since these were purely commercial activities, they were only there for a short amount of time, and he had never been there before, it was closer to a person simply permitted on the premises.
Search of One’s Own Automobile When Absent

· a person retains a reasonable expectation of privacy in her own home even when she is absent from it, the same applies to a car that is being lent out to a friend

Search of Another’s Automobile

· a person has standing to contest a search of an automobile in which she is an occupant, although she is not its owner, if she has a reasonable expectation of privacy in the area of the automobile searched
· ex. if she is borrowing the car
· *D always has standing to contest the seizure of his person, and if a D successfully challenges  the seizure of his person, the evidence found in the car that he is a passenger in, could be excluded as a “fruit of that unlawful conduct”
· In Rakas, the court found that the passengers in the car did not have standing to contest the search of the car
Contesting a Search Resulting in the Seizure of One’s Own Property

· a person may not successfully challenge a search of an area in which she has no reasonable expectation of privacy even though she has a possessory or ownership interest in the property seized during the search

· ex. Rawlings v. Kentucky- where guy places drugs in girl’s purse, he cannot contest the search of her purse simply on the basis that he had an ownership interest in the property seized.  He did not have a reasonable expectation of privacy in her purse.

TEST FOR STANDING:

· “totality of circumstances” below

Five Showings that Establish a Legitimate Expectation of Privacy (if you can show even one of these, you have standing) 
· 1. the right to exclude others from the area searched
· This also includes standing to contest conversations in his home that take place while he is present, but also conversations that take place while he is not there
· This right can also be asserted by non-homeowners
· D does not need to be present when the search occurs
· 2. continuing access to the premises being searched, plus a possessory interest in the items searched
· ex. of Jeffers, where D had a key and could come and go as he pleased, but he did not live there (no right to exclude)—this does not require that the D be present when the search is conducted
· 3. legitimate presence at the time of the search plus a possessory interest in the items seized

· Houseguests would have standing

· But, people who are only there for “business” for a few hours do not

· Ex. Carter where people were there only to bag coke

· 4. a valid bailment 
· Ex. the bailment b/t D and the woman’s purse was not valid in Rawlings
· 5. subjective expectation of privacy 
· This is the D’s own perception of his privacy interests
VI. Exclusionary Rule 
· this was created as a remedy for illegal searches—any evidence gathered in violation of the 4th amendment is inadmissible in a criminal trial

· this is not a constitutional right, but a judicially created remedy
· the exclusionary rule applies to both state and federal cases
· Mapp v. Ohio- where police came to D’s house saying they thought a suspect was hiding in there, but she would not let them in without a warrant.  They came back with a fake warrant and searched the whole house, finding no one hiding in there.  Instead they found illegal books and convicted her for the books.

· it will apply in searches of students by school officials

A. Purpose of the Exclusionary Rule

· to deter illegal police conduct that violates constitutional rights

When Does the Exclusionary Rule Not Apply: In General:

Non-Criminal Proceedings

· it does not apply in ordinary civil lawsuits, civil tax proceedings or deportation hearings

· a state prisoner will not be granted federal habeas corpus relief on the ground that evidence obtained in a an unconstitutional search or seizure was introduced at this trial
Criminal Proceedings 

· evidence found in violation of the 4th amendment will not be excluded at grand jury proceedings, preliminary hearings, bail proceedings, in sentencing and at parole proceedings

· the evidence will not be excluded when being used to impeach D during his direct testimony or cross examination 
· it cannot be used to impeach any other witnesses for the defense (only D)
Good Faith Exception
· evidence will not be excluded if the cop had a “good faith belief” that his search warrant was valid, but is later determined to be invalid

· this is an objective standard- whether reasonably well-trained officer would have believed that the warrant was valid
· when deciding whether it is reasonable, all of the circumstances (including whether the warrant application had been rejected by a different magistrate)

· NOTE: Where there was a clerical error by the court clerk which makes the officer think that there is a warrant out for the driver’s arrest, it will be seen as a “good faith exception” b/c the purpose of the exclusionary rule is to deter bad faith conduct by law enforcement 
Four Exceptions to the Good Faith Rule

· 1. false/reckless information in the affidavit

· (even if the person executing the warrant had no idea that the statements were false)

· 2. no neutral and detached magistrate

· Ex. if he signs the warrant without reading it

· Again this is judged by whether a reasonable officer would realize that he is not neutral 

· 3. probable cause is so lacking, that no reasonable police officer could have believed there was probable cause in the affidavit 

· 4. warrant itself is facially deficient

· Ex. if it fails to state the specific place to be searched or the things to be seized

· 5. improperly executed warrants—if the cop goes beyond the scope that the warrant covers

B. “Fruit of the Poisonous Tree” Doctrine

· the 4th amendment exclusionary rule extends not only to the direct products of governmental illegality, but also to secondary evidence that is the “fruit of the poisonous tree”
· ex. where cop illegally searches D’s house, finds a diary with the name of a witness, who then agrees to testify at D’s trial—the diary is the direct product of the search, so it is inadmissible, but the name of the witness is the “secondary” evidence (the fruit of the poisonous tree)
· * always identify the poisonous tree (the constitutional violation that constitutes the initial illegality) before identifying the fruits that come from it
· NOTE: Verbal evidence can be considered “fruits of an illegal investigation” and excluded

Three Exceptions of the “Fruit of the Poisonous Tree” Doctrine

· 1. the independent source doctrine
· evidence that is not causally linked to the governmental illegality is admissible (the evidence in question is not a “fruit of the poisonous tree”)

· This is the threshold issue- whether the challenged evidence is in some sense the product of illegal governmental activity

· If the evidence is first found in a lawful way, then it will come in (regardless of whether the cops come upon it elsewhere in an illegal way)
· If police only obtain a warrant b/c they see evidence during an unlawful search, the second search would be a fruit of the poisonous tree

· 2. the inevitable discovery rule
· Where police admit that the evidence was causally tied to earlier illegal conduct, but they would have discovered the evidence regardless, using lawful means

· Allows it to come in if officer’s can prove it by a preponderance of the evidence
· Ex. where police get information from D illegally (in violation of the 6th amendment), telling them where the body was, but a search team was already in that area and would have found the body regardless

· *This is most frequently applied when police misconduct occurred when an investigation was already in progress, so the evidence would have been found regardless

· 3. the attenuated connection principle (the Wong Sun Rule)
· Even if certain evidence is causally tied to illegal conduct (even if the tree is poisoned), at some point the fruit from that tree is sufficiently untainted, and will be admissible at a trial

· This is determined on a case-by-case basis

· Wong Sun- cops illegally obtained statements from Toy, leading them to heroin.  The court found that Toy’s statements and the narcotics were fruits of the agent’s unlawful entry into the bedroom and had to be excluded.  However, when Toy came back days later and confessed after the police let him go, this connection was “so attenuated as to dissipate the taint”
Attenuation factors: a passage of time (in this case, b/t the arraignment and the confessions)

· 1. temporal proximity—closeness in time/passage of time

· the shorter the time lapse b/t the illegal conduct and acquiring the evidence, the more likely the court will find that it is tainted
· 2. intervening act of free will

· Intervening act of free will usually remove the “taint” of earlier illegal conduct

· Ex. after being released from jail Wong Sun¸ provided a written statement voluntarily—this was admitted
· 3. length of the causal chain

· 4. flagrancy of the violation

· 5. nature of derivative evidence (physical evidence or statements)

· Verbal evidence is more likely to be admissible than physical evidence (esp. witnesses)
· 6. were Miranda warnings given [KROEBER ADDED THIS ONE]

· Miranda warnings do not always make the confession a product of free will to break the connection b/t the police conduct and the confession (for 4th amendment purposes)—especially if all other conduct was illegal, except for the warning—this is a case-by-case analysis 
· 7. special issue statement obtained after an unlawful entry of a home
· When the police have probable cause to arrest a suspect, the exclusionary rule does not bar the state’s use of a statement made by the D outside his home, even though the statement is taken after an arrest made in a home in violation of 4th amendment rights (Without a warrant or consent)

· NOTE: the arrest itself was not illegal, the illegal part was entering the home (the arrest was an intervening factor in b/t the illegal conduct and the confession)
Deterrent Effect
**the more likely it is to deter police misconduct, the less likely is to come in—THE WHOLE PURPOSE OF THE EXCLUSIONARY RULE IS TO DETER POLICE MISCONDUCT
· Hudson v. Michigan- The court weighs the cost to society (the loss of relevant evidence—some evidence will not get to the trier of fact) with the deterrence of intentional police misconduct (the core evil that the rule is directed against is intentional violations, not good faith acts)

VII. Interrogation Law

Fifth Amendment
· No person should be compelled to be a witness against himself—the privilege against self-incrimination

· This fundamental right is applicable to the states through the 14th amendment (Due Process Clause)
· Even if the evidence is not presented at trial, it can give D a civil cause of action based on a violation of the Due Process Clause
· The Miranda warnings are given to the suspect in custody before he can be interrogated, to protect this 5th amendment privilege
· Miranda safeguards are “prophylactic” and sweep more broadly than only the 5th amendment
· There is a “Miranda Right to Counsel” which attaches when a suspect is subjected to custodial interrogation—this is only to protect the suspect’s privilege against compulsory self-incrimination 
Voluntariness Requirement

**voluntariness is completely separate from Miranda Rights

· If cops act improperly, a confession will be inadmissible, even if D was properly warned and waived his Miranda rights
Standard of Review on Appeal: the Harmless Error Test

· the burden is on the state to demonstrate that the wrongfully admitted confession did not contribute to the verdict

 Reason for Voluntariness Requirement
· heightened risk of false confessions if the police are allowed to use statements obtained from suspects through coercive means

· fundamental unfairness in the use of evidence—the police should obey the law while enforcing the law
· the use of statements obtained through torture or other forms of egregious gov. conduct “offends the civilized system of justice”

· deterring police misconduct and reducing the likelihood of future abuses

Voluntariness in General—“Totality of the Circumstances”
· the voluntariness of a confession will be determined based on the “totality of all of the surrounding circumstances”—including both the characteristics of the accused and the details of the interrogation

· “overborne will” standard:
· Is the confession the product of an essentially free and unconstrained choice by its maker?
· If it is, if he has willed to confess, it may be used against him.

· If it is not, if his will has been overborne and his capacity for self-determination critically impaired, the confession is inadmissible.

Due Process Voluntariness Test
5th Amendment: Bars the use of coerced and involuntary statements in all criminal proceedings
· this does not require a showing that the confession is reliable, just that it is not coerced by police methods.

Voluntariness Test:

· both physical and psychological coercion are prohibited

· court looks at the totality of the circumstances:

· defendant’s age
· if suspect is a minor, the court will look at whether they allowed him to confer with his parents

· interrogating a suspect under the age of 14 without an adult representative is inadmissible 
· intelligence level (mentally disabled, brain damage)
· experience or lack of experience (esp. with police and the courts)
· intoxication (this alone will not make the statement involuntary, but it is taken into consideration)
· mental illness
· sleep deprivation
· language barrier (foreign language speaker)
· Playing up religious beliefs
· Actual physical harm

· slapping, whipping, credible/implied threats of violence (gun to the head)

· warning a suspect that he will be the victim of mob violence unless he confesses (Payne v. AK) or deadly attacks by fellow prisioners (AZ v. Fulminante)
· Threats against D or his family
· some threats (such as harsh legal treatment) will invalidate a confession

· the USSC suppressed a confession b/c the officers falsely claimed that the suspect’s right to retain custody of her children was dependent on her cooperation with them
· Promises of leniency 
· *(the promise must be a sufficient inducement to be the motivating cause of the confession)

· Advising the suspect to tell the truth is okay
· Length an duration of the questioning
· Prosecution has the burden of proof—must prove it was voluntary by a preponderance of the evidence

· Court looks at the “totality of the circumstances”
Standing:

· Any D has standing to challenge the admissibility of any person’s coerced or involuntary confession or admission
Test of Voluntariness is Independent of Any Miranda Waiver

· ​even if the cops gave a valid Miranda warning, a confession resulting from improper police inducement is inadmissible

Standard of Review for Voluntariness (Due Process):

· harmless error—if the admission of an involuntary/coerced confession is shown to have been harmless beyond a reasonable doubt, the conviction will be affirmed

· the burden is on the state to show that the wrongfully admitted confession did not contribute to the verdict

· If a D’s coerced confession is wrongfully introduced at trial over his objection, and he is therefore convicted, the judgment of conviction must be reversed unless the government proves beyond a reasonable doubt that the erroneous admission of the confession did not affect the trial outcome

Due Process Clause: Remedies for Violation of the Right
· even if a private party’s outrageous conduct creates a confession, it will not be inadmissible—there must be a link between coercive activity of the State, on the one hand, and a resulting confession by a D, on the other

· ex. when a person suffering from severe schizophrenia, approached a cop on the street and confessed to a murder, saying the voice of God told him to, the cop knew he had been in an institution, but read him his right and asked him about the crime—the court said to be inadmissible there had to have been some state action

Exclusionary Rule

· ​the exclusionary rule is part of the right enforced by the Due Process clause

· A confession obtained involuntarily is inadmissible at the D’s criminal trial for all purposes—a coerced confession may not be introduced in the prosecutor’s case-in-chief to prove the D’s guilt, and it is also inadmissible for impeachment purposes

· An involuntary or coerced confession MAY NOT be used in any way at trial—such statements MAY NOT be used to impeach a D’s trial testimony
· Mincey v. AZ
· Fruit of the Poisonous Tree Doctrine
· The courts have not decided whether this applies, but it is assumed that it does

VII. Privilege Against Compelled Self-Incrimination

5th Amendment—Self Incrimination Overview

· “No person should be compelled in any criminal case to be a witness against himself”

· applies to the states through the 14th amendment
· this privilege can be asserted in any proceeding (civil or criminal), formal or informal, if the testimonial evidence that would be produced there might incriminate the speaker in a criminal prosecution
· the required compulsion does not just occur during interrogation, but also if the holder of the privilege is forced by subpoena to testify at trial or to produce incriminating documents
· the word “witness” limits the relevant category of compelled incriminating communications to those that are “testimonial” in character

· the privilege applies to an accused’s communications, both verbal and nonverbal

· ex. nodding and shaking your head can be included 

TEST:
· **the key is whether the person is communicating his thoughts or factual assertions to another person or answers that would furnish a link in the chain of evidence needed to prosecute the claimant
Examples of When the Privilege Does Not Apply
· a person may lawfully be compelled at a lineup to utter the words expressed by the attacker, if the purpose is to require the suspect to use his voice as an identifying physical character, not to speak his guilt

· He also may have to write words down on paper for a handwriting analysis

· When gov. compels her to put on clothes to see if they fit

· Standing in a lineup

· Moving your eyes or walk on a straight line as a sobriety test

· Giving blood after a DUI arrest

· *the slurred nature of your speech cannot incriminate you as long as the questions themselves are valid—They are only physical evidence of intoxication—D was not compelled to share his thoughts and beliefs with the government or relate a factual assertion
· The Court found the question: “Do you know the date of your sixth birthday?” was testimonial in nature and therefore, implicated the 5th amendment 

· The 5th amendment is implicated if the content of D’s answers suggest that his mental state is confused (here the inference of his intoxication can be drawn from the testimonial act—his answers—not from the physical evidence—his slurring)
· Telling an officer your name is not incriminating

· Hiibel v . Sixth Judicial District 
Miranda v. Arizona
· the court started to believe that encounters in the interrogation room should be more evenly balanced between suspects and the police
· they wanted to protect the most vulnerable suspects by informing them of their rights and empowering them against coercive tactics

· ex. minorities and the poor
· Massiah v. U.S.- the court turned to the 6th amendment and held that the gov may not deliberately elicit statements from a person under indictment in the absence of counsel
· Escobedo- extended the right to counsel to a pre-indictment interrogation 

The Holding of Miranda
What rights does a suspect have in the interrogation room?
Self Incrimination
· Any statement, whether exculpatory or inculpatory, obtained as the result of a custodial interrogation may not be used against the suspect in a criminal trial unless the prosecutor proves that the police provided procedural safeguards effective to secure the suspect’s privilege against compulsory self-incrimination

· Custodial interrogation- questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way 

Custody is what triggers Miranda rights:
· Miranda warnings are required only when there has been such a restriction on a person’s freedom to render him “in custody”

· to decide when a person is in custody, the Court must examine all of the circumstances surrounding the interrogation:
· this depends on the objective circumstances of the interrogation, not on the subjective views of the officer or the person being questioned 

· how a reasonable man would have understood the situation 

· a person may be in custody at his own home

· a person is not necessarily in custody in the interrogation room

· custody includes even minor offenses, such as DUIs

· but not regular traffic stops (brief, occur in public and usually only have 1 or 2 officers present)

· a person is not in custody for purposes of Miranda if he has only been seized in a Terry stop

· it is irrelevant whether it is a coercive environment (not a factor in deciding custody)

· Orozco v. Texas—The court did find questioning a D in his bedroom by four police officers at 4am was a circumstance that produced a “potentiality for compulsion”

· The agents came to his home at 4am and arrested him and then started their questioning

· D was considered “in custody” when questioned in a supermarket minutes after arrested at gunpoint, surrounded by four officers, frisked and handcuffed but public safety exception to Miranda applied

· if police called up a suspect, DO NOT BE FOOLED JUST BECAUSE IT IS IN THE POLICE STATION, if he is not arrested and they are going to release him at the end of the questioning, then they DO NOT need to give Miranda warnings—it is not custodial yet—it was not custodial because he had voluntarily accompanied the police officers to the place

TEST FOR CUSTODY

· 1. What were the circumstances surrounding the interrogation?
· 2. Given those circumstances, would a reasonable person have felt he or she was not at liberty to terminate the interrogation and leave?
· Custody must be determined by how a reasonable person in D’s situation (ex. a normal 17 year old) would perceive the circumstances
· This is more that the feeling of being temporarily detained—the restrained should constitute a formal arrest
Right to Counsel (Different than 6th amendment)
· an in-custody suspect also has a right to consult counsel prior to questioning and have counsel present during interrogation

· the purpose is to make sure the suspect has the right to choose to remain silent

· reduces the likelihood that the police will act coercive 

· he can effectively reconstruct events at trial

· he can ensure that any statement given by his client is accurate and reported correctly at trial

Procedural Safeguards
· 1. right to remain silent

· 2. anything said can and will be used against him in court

· 3. right to consult with an attorney and have him present during questioning

· 4. if he cannot afford one, one will be appointed to him

Waiver of Suspect’s Miranda Rights

· a suspect can waive his privilege against self-incrimination and his Miranda rights to counsel before or during the interrogation

· must be voluntarily, knowingly and intelligently
· evidence that suspect was threatened, tricked or cajoled into a waiver will show that it was not a voluntary waiver

· a waiver is not knowing or intelligent unless Miranda warnings are given

· a waiver is not presumed simply by silence after the warnings are given

· if the suspect indicates in any manner that he wishes to remain silent or have an attorney present, the interrogation must cease
· the courts do not say how long this has to last, just that the officers scrupulously honor his right to silence after he asserts the privilege 

· Michigan v. Mosley- D invoked his right to remain silent and questioning stopped, then two hours later another cop went to his cell to ask about a separate crime.  The second cop read him his rights and then D signed a waived and answered the questions.  The Court said the cops scrupulously honored his 5th amendment rights.

· Once the suspect invokes his right to consult with an attorney prior to interrogation, the police cannot question him again until counsel is present, unless the accused himself initiates further conversation with the police

· Edwards v. AZ
· This applies even to questions about offenses unrelated to the subject of the original interrogation
· For the D to open up communication, it must be any comment or inquiry that shows a desire to open up a generalized discussion relating directly or indirectly to the investigation.
· This includes: “So what is going to happen to me now?”

· When D requests an attorney, it must be an unambiguous request for an attorney  

Two Types of Waiver: Express and Implied

· an express waiver, followed “closely” by a statement, could constitute a valid waiver

· an explicit statement of waiver is not invariably necessary to support a finding that the D waived the right to remain silent or the right to counsel guaranteed by Miranda
· the burden to prove a waiver is on the gov.

· in some cases waiver can be clearly inferred from the actions and words of the person interrogated after Miranda warnings

· there is no per se “express waiver” requirement:

· the issue of waiver should be determined on the particular facts and circumstances surrounding that case, including the background, experience, and conduct of the accused

Voluntariness of a Waiver
· *a constitutional right cannot be waived unless there is an intentional relinquishment or abandonment of a known right or privilege (voluntary, knowing and intelligent)
· Voluntary- a product of free and deliberate choice, rather than intimidation, coercion or deception

· Psychological pressures from have a guilty conscience, do not invalidate the voluntariness 

Knowing and Intelligent Waiver

· wavier must have been made with a full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it

· a suspect who has once responded to unwarned yet un-coercive questioning is not thereby disabled from waiving his rights and confessing after he has been given the requisite Miranda warnings
· Oregon v. Elstad- where D’s first statements were inadmissible b/c he was not given Miranda warnings (but he did not know this), then after Miranda he thought “the cat was already out of the bag” so he said more.  His argument was that he did not know the first statements were inadmissible—the Court disagreed and admitted the second statements 

· The D’s ignorance of the full consequences of his decisions does not take away their voluntariness 
· If D waives his rights voluntarily, it does not matter whether the police mislead his attorney, saying D won’t be questioned, he still made a voluntary decision—he is not constitutionally entitled to know that his counsel wishes to see him
· Moran v. Burbine- where attorney called police station and cops said that D would not be interrogated.  D then waived his rights and they began interrogating him.  The court upheld the waiver
Prophylactic Miranda Rule (current rule)

· if a suspect is taken into custody, this rule applies, and any statement taken without a knowing, intelligent, and voluntary waiver cannot be used in the prosecution’s case in chief unless one of the exceptions applies:

· public safety

· merely investigatory stage

· undercover agent exception

· booking question exception 

**Miranda violations may be used to impeach a D, after that D testifies inconsistently at trial

· but involuntary or coerced statements may NOT be used to impeach at trial

Aftermath of Miranda
· USSC said that Miranda was a constitutionally based decision that could not be overturned by an Act of Congress
· Dickerson v. U.S.

· Obtaining a statement in violation of Miranda is not, by itself, an actionable constitutional violation
Meaning of Interrogation 

· interrogation refers not only to express questioning, but also any words or actions on the part of the police that the police should know are likely to elicit an incriminating response from the suspect
· ex. where police couldn’t find the gun, and made the suspect in the car feel guilty that there were handicapped children nearby who could hurt themselves if they found the gun—this was not found to be interrogation, but very closely divided court
· **this case focused on the perceptions of the suspect, rather than the intent of the police
· Should the police have known that their words or actions were reasonably likely to elicit an incriminating response?
· The Court found this was too short of an exchange and the cops had no reason to know that the suspect was susceptible to a guilty conscience
· ex. Christian burial speech
· this does not apply when the suspect does not know the person talking is a cop (Ex. undercover cop)
· ex. Based upon his perception, he thought he was talking to a fellow prisoner.  Therefore, it was not considered a “police dominated” situation.  As long as he has not yet been charged, this is not custodial—if he had been charged, it would be a different issue 

· police cannot even ask questions during the booking process that are designed to elicit incriminating admissions without obtaining Miranda waivers
Exceptions to the Miranda Rule: (where warnings are not necessary)
1. Merely Investigatory Stage
· a person detained pursuant to a traffic stop is not “in custody” for Miranda purposes, so questions may be asked by police without Miranda warnings and any statements made are admissible in court

2. Public Safety Exception

· where a reasonable officer under the circumstances would believe public safety is in danger, Miranda warnings are not required, and an in-custody suspect’s responses to police questioning are admissible in the prosecution’s case in chief 

· if the custodial interrogation occurs in a situation posing a threat to public safety, it is understandable that cops ask about weapons without issuing Miranda rights

· there must an objectively reasonable need to protect the police or the public from immediate danger
· ex. when cops are confronted with an immediate necessity of finding the weapon”
· NOTE: the questions asked by the cops must be reasonably prompted by a concern for the public safety
3. “Undercover Agent” Exception

· if D is in jail and is questioned by an undercover cop, who he thinks is another inmate, then Miranda warnings are not required if he gives a voluntary statement 

4. Routine Booking Question Exception

· questions asked at booking, reasonably related to the police’s administrative concerns, after suspect is arrested, do not have to be preceded by a Miranda warning

· limitation:

· ex. if you ask the D something that could used for incriminating inferences at trial, it will not be admissible (ex. do you know the date of your 6th birthday—to show impaired mental facilities and slurred response)—this was considered testimonial
Fruit of the Poisonous Tree

· a statement obtained in violation of Miranda was not necessarily a compelled statement

· the failure to give the suspect the needed Miranda warnings does not require suppression of physical fruits of the suspect’s unwarned, but voluntary statements 

· a statement obtained in violation of the “core” 5th amendment privilege against self-incrimination (or the Due Process “voluntariness” requirement) does trigger fruit of the poisonous tree principles

· NOTE: voluntariness does trigger “fruit of the poisonous tree, Miranda does not
Two Main Rules:
· 1. where a pre-warning statement is followed by a post-warning statement, there will be a presumption that the giving of the warning has dissipated any taint from the earlier statement, making the post-warning statement admissible
2. possible exception: where the post-warning statement is a virtual continuation of the pre-warning one, and a reasonable person in the suspect’s position might not have understood that the pre-warning statement was inadmissible, the Court may conclude that the warnings were not effective, in which case the post-warning statement will be excluded.

TEST FOR MIRANDA PROBLEMS

· 1. IS IT INTERROGATION? (must be express questioning or the functional equivalent)
· 2. IS IT CUSTODIAL?

· 3. WAS THERE A VALID WAIVER OF THE RIGHTS?

· 4. DOES AN EXCEPTION OR LIMITATION TO THE MIRANDA RULE APPLY?

IX. Sixth Amendment Right to Counsel
· in all criminal proceedings the D should enjoy the right to counsel for his defense

· this right is fundamental and applies to the states through the Due Process Clause in the 14th amendment
· the Constitution is violated when government agents, in the absence of defense counsel, deliberately elicit incriminating information from a person against whom adversary judicial criminal proceedings have commenced (after a suspect is formally charged)
· this includes talking to an informant after criminal proceedings have begun 
· Massiah
· In this situation the government either has to reveal its presence and allow D the right to assert his right to consult with counsel or allow the exclusionary rule to kick in and bar this evidence at trial 

· Once adversarial processes have commenced, the prosecutor and the police have an affirmative obligation not to act in a manner that circumvents and thereby dilutes the protection afforded by the right to counsel

· 6th amendment guarantees the accused the right to rely on counsel as a medium between him and the State

Two Requirements:
· a D is not entitled to the assistance of counsel unless:

· (a) adversary judicial proceedings have commenced; AND

· (b) the encounter is a “critical stage” of the criminal proceeding

· Kirby v. Illinois- the was not entitled to a lawyer at his lineup b/c the lineup was help prior to his indictment 

· United States v. Ash- D was not entitled to counsel at a photographic lineup even after the adversary criminal proceedings had begun, b/c a photographic display was not a “critical stage” of the prosecution.

Five Main Rules

· 1. this right attaches after adversarial criminal proceedings have commenced against the accused
· Formal charge, preliminary hearing, indictment, information or arraignment 
· 2. This right does not mean that the cops or prosecutors cannot contact the accused, it only means they cannot deliberately elicit information from the D
· Ex. Christian burial speech was tantamount to interrogation
· NOTE: this is different than the 5th amendment right to counsel 

· 6th amendment—triggered by deliberate elicitation

· Focuses on the intentions of the officers and requires proof of deliberate misconduct or extreme recklessness

· 5th amendment—triggered by custodial interrogation 

· Focus on the suspect

· Test is objective

· This can include the government knowing that an informant’s proximity to D would lead to incriminating statements (by intentionally creating a situation likely to induce D to make incriminating statements without the assistance of counsel, the Gov. violated D’s 6th amendment right to counsel)
· U.S. v. Henry
· 6th amendment is not violated by the placement of a police agent in a jail cell with a person against whom a formal charges have been brought, as long as the government does not conduct “investigatory techniques” that are the equivalent  of direct police interrogation –must go beyond mere listening 
· ex. if paid informant talks to D, but does not ask any questions, and just listens, the statements will be admissible
· 3. It is case specific—cops can talk to D about other charges, just not this one
· 4. This right can be waived
· There must be proof of a voluntary, knowing, and intelligent waiver

· In terms of surreptitious conduct, there cannot be a knowing and voluntary waiver, b/c D does know the person he is talking to is an agent of the state

· if D is unaware that charges had been filed, and the police intentionally represented to him that he was not even a suspect, the police ploy prevented a knowing waiver, and therefore the statements will be suppressed

· if D waives his Miranda rights after arraignment, and does not request counsel, this is sufficient to demonstrate a waiver of 6th amendment rights

· 5. a violation of the 6th amendment means that the improperly obtained statement and its fruits will be excluded at trial 

· *once the accused requests counsel, gov. can no longer deliberately elicit information from her until she has consulted with her counsel unless she initiates further communication

*statements obtained in violation of the right to counsel made after the D has asserted his right to counsel can be used to impeach the D if the subsequent waiver was valid
* fruit of the poisonous tree doctrine also applies

Standard of Review on Appeal: Harmless Error test 

· unless the prosecutor can show that the erroneously-admitted evidence was harmless, the conviction must be reversed

Per Se (Automatic) Reversal Applies When:

· 1. there was a complete denial of the right to counsel; OR

· 2. the adjudication was by a biased judge; OR

· 3. unlawful exclusion of members of the D’s race from the Grand Jury or trial jury; OR

· 4. the right to a public trial was violated 

Indigent Defendants
· The 6th and 14th amendments require only that no indigent criminal D be sentenced to a term of imprisonment unless the State has afforded him the right to assistance of appointed counsel in his defense

· The state trial court must appoint counsel on any felonies or misdemeanors if there is going to be actual imprisonment under the statute(this also includes a weekend work program)

· The court held it was illegal to not give indigent D’s a record of the trial proceedings for appellate court b/c they couldn’t afford it—this was against due process

· Indigent D’s did not have to pay filing fees, etc.

· an indigent appellant cannot be denied a record of sufficient completeness to permit proper consideration of his claims because he was convicted of ordinance violations punishable by fine only

· The court allowed him a record to be paid at public expense, even when he was not sentenced to jail

· those convicted in the trial court of felonies have an absolute right in CA to appeal their conviction in a state court of appeal (an appeal as a matter of right)
· on the first appeal, as a matter of right, D’s have a right to free appellate counsel

· this is not a constitutional right

· if the conviction is affirmed, then review for the state supreme court is discretionary (they get to choose what they want to hear)

Psychiatric Exams:

· 1. at least when a D has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, the state must provide access to the “psychiatric examination and assistance necessary to prepare an effective defense based on the D’s mental condition” (the basic tools) AND

· 2. when, at a capital sentencing proceeding, the state presents psychiatric evidence of the D’s future dangerousness, due process requires access to psychiatric assistance

· **this is to level the playing field

Right to Self-Representation

· the 6th amendment personally grants the D the right to make his own defense, to be informed of the nature and cause of his accusation, confronted with witnesses against him and who must be accorded “compulsory process for obtaining witnesses in his favor”

· the right to defend is given directly to the accused 

· the D must consent to accept counsel as his representative—to thrust counsel on D against his wishes violates the logic of the 6th amendment

· even if allowing a D to defend himself would be to his own detriment, his choice must be honored out of respect for the individual

· the accused must “knowingly and intelligently” forego those relinquished benefits (Johnson v. Zerbst)
· the court should make D aware of the dangers and disadvantages of self-representation, so he can make an informed decision

· for a D to represent himself pro per, he does not need to show any formal education

· the right to defend is personal 

· the right to self-representation is not absolute
· Two Requirements for Self Representation:
· 1. timeliness
· the D should make the request prior to trial (should be as early as possible)

· if the request is made on the day of trial (which would need a continuance), it is up to the trial judge’s discretion to decide whether to allow it in the interest of timeliness (ex. if the DA has witness’ that are from out of town or for some reason it would be extremely inconvenient for them to come back, then the judge probably won’t allow the continuance)
· 2. mental competency

· the right to self-representation is not absolute—the government’s interest in ensuring the integrity and efficiency of the trial at times outweighs the D’s interest in acting as his own lawyer

· if D becomes so disruptive, that it effects the trial, then the court has the discretion to revoke his right to self-representation

· if D decides to do this in the middle of trial, he must sign the consent forms (the judge will go off the record while this is discussed and then go back on with D as his own representation) 

Appeals
· in the appellate context, the balance tips toward the State—the status of the D is no longer presumed innocent b/c he has now been convicted

Rights Related to Self-Representation

· 1. there is no constitutional obligation to inform the D of his right to proceed pro se in the absence of a clear indication on his part that he desires to consider that option

· 2. the D msut “explicitly and unconditionally” choose to proceed pro se
· 3. the D does not have a constitutional right to the assistance of standby counsel (although it is the preferred practice in courts)

· 4. the D’s right to self-representation is conditioned on a timely assertion of that right, which ordinarily is satisfied by a request made before the scheduled trial date and the tirla court has broad discretion to assert as untimely a request made during the course of the trial

· 5. the trial court is not constitutionally required to provide direction to the pro se D as to the exercise of procedural rights (except for his right not to testify against himself)

· 6. D cannot use an IAC claim on appeal

· Rule of Law: a D’s 6th amendment rights are not violated when a trial judge appoints standby counsel—even over D’s objections—to relieve the judge of the need to explain and enforce basic rules of courtroom protocol or assist the D  in overcoming routine obstacles that stand in the way of the Ds achievement of his own goals 

TWO MAIN POINTS:

· 1. The core of the Faretta right is to allow the pro se D to preserve actual control over the case he chooses to present to the jury (if standby counsel interferes with D’s decision, or speaks instead of D, the right is taken away)

· 2. Participation by standby counsel without D’s consent must not destroy the jury’s perception that the D is representing himself

· In this case, all conflicts by D and standby counsel were resolved in D’s favor, plus it was outside of the jury’s sight
IAC

· The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result

Two Components to Show that D’s counsel was so defective as to require a reversal of a conviction or a death sentence:

· 1. D must show that D’s counsel’s performance was deficient (errors were so serious that it violated D’s right to counsel  under the 6th amendment) 

· 2. the D must show that the deficient performance prejudiced the defense (so serious that it deprived D of a fair trial)—this is done looking at the totality of the circumstances 

· TEST: would the decision have been different absent counsel’s errors?

**The standard of effective counsel is an “objective standard of reasonableness”
X. Eyewitness Identification

· corporeal identification procedure- one in which the suspect is physically presented to an eyewitness for identification (ex. lineup, one on one confrontation)

· a person has a 6th amendment right to have counsel present at any corporeal identification procedure conducted after, but not before, he has been indicted or adversarial proceedings have commenced against him

· This is not a pre-charged right, it is a post-charged right 

· No right to have counsel present at a physical line-up before being charged

· unless D waives this right, if counsel is not present, no evidence of the results of the identification proceeding will be admitted at trial

· in addition, the prosecutor will be prohibited from obtaining an in-court ID of the accused by the witness, unless the prosecutor can prove by clear and convincing evidence that the in-court ID is not a fruit of the tainted out-of-court procedure
Independent Origins

· usually the problem we are dealing with is police misconduct, but that is not the case here

· the problem in eyewitness ID, is that we are dealing with suggestiveness or error creeping in—lay witnesses being mistaken at trial
· Independent origin: if D can show that the ID was tainted, the burden shifts to the prosecution to show that the pretrial ID did not affect the in-court ID

· Even if at trial, the prosecution fails to est. this, and the judge allows in the evidence when he should be excluding it, it still does not mean that the conviction is going to be reversed

Harmless Error Test:
· Standard of review in the appellate proceedings

Factors the Court Will Consider: (to decide independent origin)
· Prior opportunity to observe criminal act

· Witness’ level of certainty

· The existence of any discrepancy b/t pre-lineup description and any actual description 

· Any ID prior to lineup of another person

· The ID by picture of the D prior to the lineup
· Failure to ID D on a prior occasion

· Lapse of time between the crime and the lineup ID

*counsel does not need to be present at photographic lineups
TEST IN EYE-WITNESS FACT PATTERN
· 1. Does there appear to be a 6th amendment right to counsel violation here?

· 2. Is there a Due Process (14th amendment) violation in this fact pattern?

· **there may be one or both

· 3. Does the independent origin test come into play (was there an independent origin of eye witness ID)?

· If the D carries its burden, the burden is now shifting to the prosecution

Refusal to Cooperate in the Lineup
· if D refuses to participate in the lineup, you can ask the judge to allow evidence of this refusal as circumstantial evidence of his consciousness of guilt

· the DA can make this request

· the applicable jury instruction is “flight as consciousness of guilt”

· it is up to the judge

TEST FOR DUE PROCESS
· Was the ID procedure so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification?
· “reliability of evidence” test
· based on totality of the circumstances
· evidence of a pretrial identification of D must be excluded if: (based on the totality of circumstances), the procedure used to obtain the information, was:

· 1. unnecessarily suggestive

· 2. conducive to mistaken ID

· *the ultimate issue to be determined is the likelihood that a mis-ID has occurred as a result of the unnecessarily suggestive process.

· **this rule applies regardless of whether the ID was corporeal or non-corporeal, occurred before or after formal charges were initiated and whether or not counsel was present 

· *it is rare that a trial court will find a police ID procedure offends due process, so both the pretrial and in-court IDs are allowed
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