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 SOME FUNDAMENTAL CONCEPTS
· “Rule of Lenity” – to construe a penal statute as favorably to the defendant as its language and the circumstances of its application may reasonably permit.
Trends against rule of lenity:
· “Fair Import” – Reading a statute in accordance with it plain or common meaning (prosecution likes this - it is very general, broad interpretation) 
· “Fair Meaning” 
· NOTE: “Try your case to a jury - unless it’s so hopeless that it’s pointless to demand a jury, or the acquittal of our client is so clear that a judge can’t avoid it.” (p. 39)
A. Sources of Criminal Law

1. Role of Common Law

Incomplete Statutory Definition

At the federal level, common law crimes have long been forbidden.  However, common law is often used to define crimes when statutory definitions are incomplete.  Crimes depend upon statutes, but the definition of crimes depends upon the common law if there is non statutory definition.  
Interpretation & “Gap-Fillers”

· Using common law definitions is one of the “interpretive principles” that are used to decipher statutes
· Common law can also expand the scope of crimes when policy is clear and the defendant neither lacked notice nor relied on any rule of exoneration (Example: Rogers v. Tennessee – “year and a day” rule)
2. Statutes

· Federal criminal code is statutory; in most state, the criminal law is statutory

· “If a statute cannot be read to prohibit a given action, that action is not usually a crime.”

· Unlike common law, statutes usually confine the reasoning of a court narrowly.
B. Beyond a Reasonable Doubt

· EACH element of a crime in the statute must be proved BRD

· Jury must decide the defendant’s guilt BYD

· Appellate Court – appellate judge must view the evidence in the light most favorable to the government and then must affirm any rational trier of fact could have found proof beyond a reasonable doubt.

C. Limits of Criminal Law
· Constitutional limits – no state or federal law (definitions & punishment of crimes, not necessarily procedural acts) can go against the constitution.  

1. Statutes Define Limits of Crimes

Keeler v. Superior Court

470 P.2d 618 (California Supreme Court 1970)

· Is a viable fetus a “human being” within the meaning of the CA statute defining murder?

2.
Principle of Legality (Average citizen should know the contents of the law)
Opposite of Fair Import?
· Fair Warning

· This is not a constitutional provision, guarantee.  The laws should be made known in advance and should be made clear.  It is a limit on what the government can do.  

· Rule of Lenity 

· if they are ambiguous, it is a violation of principle of legality.  Therefore, the rule applies to be helpful most to the defendant (citizen)

· Strict Construction (narrow reading - defense likes this.  Related to rule of lenity)
· Hesitation to Expand the law (example Keeler case)

D. 
Basic Elements of a Crime

· All elements need to be proved beyond a reasonable doubt.

· An Element is something that the state must prove beyond a reasonable doubt in order for a person to be convicted of a crime.  It is a Definition of a crime. 

· Prosecution wants the most general definitions and interpretations; the Defense wants the most specific

· All elements do not have to be in place (e.g. there doesn’t have to be causation). But of those elements in place, all must be satisfied.  

· Facts prove an element

· Most cases do not have all 5 elements

· Elements are not mutually exclusive, although some may be dependent

5 types of elements:
1. Actus Reus (the physical act, including the circumstances, causation, and result or harm)

2. Mens Rea (the mental state)

3. Harm (Actus Reus must cause the harm)

4. Circumstances

5. Causation (what causes the harm, you can’t have this element w/out harm)

1) ACTUS REAS

a) Actus Reas is the concept of responsibility.  It is the product of statutes, or through common law.  It is the fundamental aspect of criminal law.
b) 2 Aspects of Actus Reas

i) Will – voluntary act (involuntary act is not punishable in US criminal law, even if you do the harm) §2.01 (p. A3)

(1) MPC §2.01 – Requirement of Voluntary Act; Omission as basis of liability; possession as an act

ii) Conduct

(1) Act – you must do something

(2) Omission – omission when there was a duty to act (duty by statute); Failure in Duty to Act

(3) Duty - Source and feature of duty is through common law.  As a general rule, in the US there is no duty to help or rescue (Olympic swimmer example).  However, there are some statutory duties to help (Vermont is the earliest statue requiring duty (p.125)).  No duty unless by statute.  
c) Possession as Actus Reas (p. 133)
i) Possession as Actus Reas relies on knowing.  
ii) Punishment only for knowledge of possession.  

iii) The knowing is an act.  It is a voluntary act.  
d) Status Crimes (p. 134)
i) 2 cases – Robinson v. California and Powell v. Texas
ii) Consititutional limit on making something criminal.  
iii) Status Crime punishes you for status of being ___, rather than what you do, do not do.  
(1) Robinson v. California, 1962 (p. 135)
(a) Status Case - Status of being addicted to narcotics is not a crime.   

(b) Jury was instructed that Robinson could be guilty of the crime of the status of being addicted to narcotics or use of narcotics.  Jury says “yes”…Supreme court focuses on the status 
(c) There was no evidence in this case that supported the claim that Robinson was addicted. 
(d) You can’t prosecute someone for an act that is a direct result of their addiction (illness)…this opened Pandora’s box.  8th Amendment.  See next case (Powell)
(2) Powell v. Texas 1968 (p. 136)
(a) Act Case
(b) Addiction is the status
(c) Public drunkenness is the Act of public drunkenness 
(d) Powell was convicted by the Act.

2) MENS REA

a) Mens Rea must be proved beyond a reasonable doubt.  It is often with circumstantial evidence.
b) Mens Rea Elements 

· ordered from most to least morally culpable 

· downward inclusive (if you act knowingly you also act recklessly and with criminal negligence) it is not upward inclusive

1. Intentionally (purposefully, willfully)

· I wanted it to happen

· Subjective awareness 

· Conscious objective – result of harm; conduct

· Aware of the Circumstances


2. Knowingly

· Refers to subjective awareness; I was aware of what I was doing

· Aware of conduct and circumstance

· Practically certain that the result will happen

· This is the most difficult mens rea element prove.  You do not often act knowingly but not intentionally

· Knowingly = you are aware of your contact or aware that circumstances exist.  Very subjective

3. Recklessly

· I knew it might happen but I did it anyway.  

· It has both subjective and objective component

· Requires a conscious disregard of a risk; you were aware of the risk

· It is a gross deviation from the standard of care from a reasonable person

· Both conscious disregard and gross deviation must be present

4. Criminal Negligence

· You should have been aware of the risk

· Has an objective component (same as recklessly)
· Does not usually require a substantial test
Note:

Both recklessness and criminal negligence punish carelessness.  
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More Notes:

· Objective Components are used for Criminal Negligence and Recklessly

· Subjective Components are used for Intentionally and Knowingly and Recklessly

· Motive is circumstantial evidence for intent.  

· If legislature wants strict liability, the statute must make it very clear.  
· Transferred Intent
· Moral culpability of the actor – that is if A has the intent to kill B and acts on that intent, then they can be held responsible for killing another, C.  
· “Ostrich Problem” (p. 165)

· If some circumstance, deliberate ignorance will be found to be as if the person knew.
· Jewell Instruction – Find knowledge without actual knowledge

3) HARM 

a) Sometimes statutes use gradations of harm

b) Sometimes the statute depends on the risk of harm

c) There are crimes that do not require any proof of harm or specific risk, usually because of regulatory concerns or because the conduct itself is risky (e.g. intoxicated driving crimes)

d) In many crimes, harm is not required (e.g. crime of drug possession)

e) When harm is required (e.g. murder) then causation is also required

4) CIRCUMSTANCES

a) The decision to add a circumstance to a criminal statue is based on a policy decision about the people or activities or situations to be addressed by the criminal law.

b) As a general rule, the more circumstances in a criminal statute, the fewer people who are likely to violate it.

c) Circumstances allow the legislature to fine-tune statutes…taking broad statutes to narrow elements (e.g. entering a dwelling at night)

5) CAUSATION

a) “But for” (a.k.a. “cause in fact” or “actual” causation)

i) requires a link between the defendant’s acts or omissions and the harm

ii) Under “but for” causation, you can have concurrent causes (example: State v. Rivera)

b) Proximate (a.k.a. “policy based” or “legal” causation)
i) A limit on “but for” causation

ii) Requires policy analysis to answer the question whether it is fair to hold the defendant criminally responsible
iii) Proximate cause deals with whether the defendant should be held responsible
iv) Independent Intervening Cause 

(1) Breaks the chain of causation

(2) Cause that is not intended or reasonably foreseeable

(3) It is so independent of the defendant’s conduct that it would be unfair to hold the defendant criminally responsible for the result
v) Dependent Intervening Cause

(1) Intervening cause that is sufficiently related to the defendant’s conduct to merit the holding defendant responsible for the harm

(2) If the intervening cause was foreseeable or that it was intended, then it does not break the chain of causation 

HOMICIDE

Elements of a Crime

· Actus Reus

· Mens Rea

· Circumstances

· Harm

· Causation

2 Models of Homicide - Pennsylvania Model vs. MPC
· PA is from 1790's

· MPC from 1962 (drafted by the ALI)
· Every jurisdiction uses one or the other. Modernized jurisdictions have switched to MPC Model
· The distinguishing factor of the PA model from the MPC is the term “malice aforethought” (which is the distinction between murder and manslaughter – separates moral blameworthiness of crime)
· What is life?

· What is a human being?  

· Viable fetus?  - generally “No” but some statutes have broadened to include this

· What is death?

· Not brain dead

· Breathing on own
PENNSYLVANIA MODEL
General PA Pattern:

1. First Degree Murder (Malice Aforethought (willful), and deliberate, premeditated killing or listed felony)

2. Second Degree Murder (Malice Aforethought only)

3. Voluntary Manslaughter  (Passion Killing)

4. Involuntary Manslaughter (Misdemeanor-manslaughter or gross negligence)

5. Vehicular Manslaughter (Grossly negligent unlawful driving, intoxication, etc.)

Background:

· PA Model  uses the concept of degrees of murder - before there were no degrees, all murder was the same

· PA switched to degrees to reduce the use of the death penalty.

· CA uses PA model
Malice Aforethought:
What is the function of malice aforethought?

· Malice Aforethought is required for both first and second degree murder

· Malice Aforethought can be express or implied.

·  “Express Malice” 

· Intentional killings

· Statute refers to “express” malice, meaning that the killing is intentional

· “Implied Malice” 

· Depraved-Heart murder and other unintended killings
· When no considerable provocation appears, or when the circumstances attending the killing show an abandoned and malignant heart

· Intent can supply malice aforethought

Unintended Malice (more notes)

· Malice can be inferred if defendant assaulted victim to cause serious bodily injury; resisted an arrest; unintended killings in the commission of certain felonies 

· Policy - intending serious injury, even if intent was not to kill, creates enough culpability if death occurs to infer malice (only some jurisdictions have adopted this)

· American jurisdictions appear to have dismissed the resisting-arrest category of malice

Malice Aforethought is present if any of these 4 factors are present

1. Intent to Kill

2. Intent to Injure

· Note: Some American jurisdictions refuse to recognize this kind of malice, holding that mere assaultive intent cannot suffice for murder

3. Recklessness (Depraved Heart)

· Malice can be implied if the defendant unintentionally killed the victim but acted with a “depraved heart”.  
· A depraved heart killing is second-degree murder - it supplies an implied kind of malice aforethought

· Example: Commonwealth v. Malone (PA 1946) - holding a gun to someone’s head is a gross recklessness for which he must reasonably anticipate death.  Even though the killing was an accident, the evidence shows that the act was not accidental.

· Note: not all accidental or reckless killings rise to the level of depraved heart malice.  The recklessness must be an extreme indifference to human life
4. Felony Murder Rule
· Traditional Rule: if it is a listed felony, it is 1st degree, if is not listed, it is 2nd degree but...some have considered this to be too harsh.

· Felony supplied the ingredient of malice
· Applies to death that results from an attempted felony
· A killing in the course of the commission of a felony could be treated as done with (implied) malice and therefore as murder, even if it was accidental, and so could a killing resulting from resistance

· Some responded by limiting which felonies are listed (narrowed the scope of felony murder) – therefore if you are going to guilty murder, you must be held under another category other than felony (example: finding of depraved heart).  If you cannot find the other elements, it is not murder.
· Some have abolished Felony Murder Rule altogether

· Limits of Felony Murder:

There have been may limits on this; courts have found that felony murder has been extended too far (example: AZ kids tipping tombstones and killing man by unlucky circumstance; court found that these kids should not be charged with 2nd degree murder)
Note: these limits apply to 1st degree murder

Note: MPC has abolished the felony murder rule

· Inherently Dangerous Felony Approach  - Some have said that felony must be “inherently dangerous” 
· This rule requires that the court identify and catalog felonies that are dangerous enough to elevate a killing to murder

· State v. Anderson (Minnesota, 2002) (p. 84) 

· Inherently Dangerous Felony (possession of shotgun) - shot friend in head 

· Felony Murder Rule and Depraved Heart murder

· Minnesota – did not include all felonies; they placed a limit on the felony murder rule and only included felonies with special danger to human life
· They looked at the totality-of-the-circumstances analysis

· This case distinguished People v. Satchell (CA case) - this court viewed the felony in the abstract without considering the defendant’s conduct in the individual case (possessing a sawed-off shotgun is not “inherently dangerous”)

· Dangerous Act Approach - Does not focus on the abstract dangerousness of the felony - 
instead focuses on the defendant’s conduct.  

· Example: Doctor committing fraud.  Fraud is not inherently dangerous but conduct can become a felony under the “dangerous act”

· Merger – prevents lesser homicides from serving as predicate felonies.

· It is a question of legislative intent – there are some felonies that the legislature does not intend to be a part of the felony murder rule.  (example: involuntary manslaughter is not one of the crimes that the legislature intends; anytime you are convicted for involuntary manslaughter, it is a felony, and logic says that it automatically gets bumped up to 2nd degree.  Legislature intended manslaughter to be a separate crime).  (other examples: involuntary manslaughter, voluntary manslaughter, assault)  This is a question of common sense.

· CA has taken the merger doctrine to disallow assault from supporting felony murder

· Some states hold that Assaultive crimes can support felony murder rule

· Wyman v. State (Ga. 2004) (p. 89)

· Independent Felonious Purpose  - 
· a means for preventing merger and allowing felony murder to be based on assaultive crimes.  Intent to cause injury that will result in death.
· Conduct which constitutes the felony must be separate from the acts of personal violence which constitute a necessary part of the homicide itself

· Commonwealth v. Kilburn (p. 90)

· Causation  - requires proof that the defendant’s conduct “caused” the death.  The felony must cause the death.  There must be a causal link
· If I kill someone, then causation is not necessary.  If something else kills another, then causation is necessary for my responsibility 

· 2 Tests for Causation:

· “but for” (TX likes to use this broad causation although many other states do not)

· Agency approach – you are only responsible for the action of those who are your agents (narrower view) 

· Majority rule is that the felony-murder doctrine does not apply if the person who directly causes the death is a non-felon

· Proximate cause (more policy based) – forseeability 
· Is it foreseeable that this homicide could have occurred
· A felon may be responsible under the felony-murder rule for killing committed by a non-felon if the felon set in motion the acts which resulted in the victim’s death

· State v. Sophophone (KA, 2001) p. 92)
· There were not intervening causes or a break in circumstances in this case
· Holding - Sophophone not responsible for death...felony murder conviction is reversed
PA Model (common law version of homicide):

· 1st Degree Murder

· 2nd Degree Murder

· Voluntary Manslaughter 

· Involuntary Manslaughter
1st DEGREE MURDER 

Requires malice aforethought (malice aforethought is automatically satisfied by the other elements required for 1st degree murder)

· Killing that is willful, deliberate and pre-meditated (willful killing satisfies intent) 
· Felony Murder Rule – listed felonies 

· Note: death penalty is for only certain 1st degree murders

Commonwealth v. Carroll (PA, 1963) (p. 36)
· Malice aforethought was supplied (therefore there was Intent (willful)

· Premeditated Act & Deliberate Acts - giving her the gun; 5 minute time; pick-up gun
· A long time is not necessary to find premeditation - It is immaterial whether the premeditation and fatal act occurred within a brief or long space of time if the killing was in fact intentional, willful, deliberate and premeditated

2nd DEGREE MURDER
Murder that does not require that the killing is willful, deliberate or pre-meditated 
***deliberate & pre-meditated elements are the difference between 1st and 2nd degree murder
There is no true definition.  It is an inferred definition
· CA Penal Code (p. 34) – “All other kinds of murders are of the second degree”

· Still requires malice aforethought
· (1) Intent to Kill – no premeditated and deliberate killing.  This is the missing link that sends it down to 2nd degree murder (includes passion killing)

· (2) Intent to injure (involves malice aforethought) – (I intended to shot him in the arm but shot him in the heart by mistake.  Victim died.  2nd degree)

·  (3) Recklessness (Depraved Heart) - an extreme indifference to human life (creates implied malice)
· (4) Unlisted Felony – a murder that does not involve one of the listed felonies
· Limits for felony murder (see above also)

· Tests:  inherently dangerous; merger; felony must cause death; totality of circumstances
Premeditated/Deliberate Example:

People v. Anderson (CA, 1968) (p. 40) (outcome has been highly criticized)
· The evidence was insufficient to support a verdict for 1st degree murder on either (a) premeditated and deliberate murder, or (b) murder committed during a felony (sexual act upon a child)
· Court holds that to be first degree murder, the intent to kill must be formed upon a pre-existing reflection and have been the subject of actual deliberation or aforethought.  

· A verdict for first degree murder is proper only if the slayer killed as a result of careful thought and weighing of considerations; as a deliberate judgment or plan; carried on coolly and steady, (especially according to a preconceived design)

· 3 categories of evidence that supports finding of premeditation and deliberation

1) Planning activity (facts prior to killing)
2) Motive to kill the victim - result of pre-existing reflection rather than mere unconsidered or rash impulse hastily executed
3) Pre-existing reflection - Intentionally killed according to a “preconceived design”

· Court finds that evidence 1, 2, and 3 are missing...therefore insufficient evidence for first degree.  They find it was “random, violent and indiscriminate”

People v. Perez (CA, 1992) (p. 46)

· First Degree Murder
· Limits Anderson rules - The Anderson factors are not a sine qua non (necessary condition) to finding first degree premeditated murder, nor are they exclusive
US v. Fleming (US Appeals, 1984) (p. 60)

· Def convicted of second degree (depraved heart) murder

· Was 4 times the legal blood alcohol level, speeding, driving on the wrong side of the road

· Malice Aforethought was present in this case to make it a homicide murder....malice may be established by extreme recklessness (w/ indifference to human life)

· The difference between malice, which will support the conviction for murder, and gross negligence, which will permit of conviction only for manslaughter, is one of degree rather than kind.

· Note: Defendant’s voluntary intoxication is not relevant to subjective awareness...it cannot be a defense
Limits on 2nd degree murder

See notes on Felony Murder
MANSLAUGHTER:

Manslaughter is the unlawful killing of a human being without malice.  

Voluntary Manslaughter (some induce malice aforethought, some do not)
An intentional killing in which the law, recognizing human frailty, permits the defendant to establish the lack of malice by either

a) Showing provocation such as to rouse the reasonable person to heat of passion or sudden quarrel, acts without malice.

b) Showing that due to diminished capacity caused by mental illness, mental defect, or intoxication, the defendant did not attain the mental state constituting malice

Factors distinguishing voluntary manslaughter from Murder:

· Adequate Cause or Reasonable Provocation (example: sudden quarrel)
· Cause that would reasonably produce a degree of passion in a reasonable person that is sufficient to substantially impair an ordinary person’s capacity for self control

· Severity of Passion: the Reasonable Person Test

· Timing: Suddenness v. Cooling-off Time

· The passage of time is sufficient for cooling of passion works against manslaughter.

· Courts differ in deciding about the length of time under the circumstances

· The Victim 

· Some courts insist that the victim be someone who was involved in creating the passion.  This is viewed as if the victim had at least partial responsibility, providing provocation 

What is an adequate provocation?

· Categorical Approach  - Historical categories - example: adultery
· Person of Ordinary Temperament Standard - Some problems with this...who is the reasonable person?  

· Batter Spouse Syndrome (BSS)

State v. Avery (Missouri, 2003) (p. 53)
· Voluntary manslaughter instructions - when in doubt, courts should instruct the lesser-included offense, leaving it for the jury to decide

· Words alone are insufficient to show adequate cause

People v. Page (IL, 2000) (p. 57)

· No voluntary manslaughter
· Sexual advance is not a serious provocation or was it unreasonable conduct

Involuntary Manslaughter

The killing in the commission of an unlawful act not amounting to a felony, or in the commission of a lawful act which might produce death, in an unlawful manner, or without due cause and circumspection
· No Malice Aforethought
· Cases tend to hold that “recklessness” or its equivalent is the standard for involuntary manslaughter
· Killing as a result of a unlawful act or a lawful act in an unlawful manner (CA code)
· Translation:

· Product of a misdemeanor (result of an unlawful act) or 
· Criminal Negligence (a lawful act in an unlawful manner)
Commonwealth v. Feinberg (PA 1969) (p. 63)

· Selling Sterno to customers where he knew that it would be abused and that death was likely.
· Convicted of Involuntary manslaughter 
Robertson v. Commonwealth (KY, 2002) (p. 64)

· Was convicted of involuntary manslaughter 
· Robertson was aware of the risk of jumping the gap in the bridge while being pursued by the police was an unjustifiable risk (“but for” causation)

MODEL PENAL CODE
(only 1 degree of murder; attempts to simplify)

Mens Rea Elements to MPC:

· Purposefully

· Knowingly

· Recklessly

· Negligently

(any will suffice for murder)
1. Murder 

· Causing death intentionally or knowingly - or with recklessness and extreme indifference

· It consists of Purposefully or Knowingly causing the death of another human being.

· Malice is gone
· Premeditation-deliberation formula is gone

· There is also a category of “accidental” (unintended) murder committed recklessly with extreme indifference to human life (corresponds to depraved-heart murder)
· Establishes recklessness through certain listed felonies (rape, robbery, arson, burglary) - sister to felony murder rule
· Variations of murder are addressed at sentencing
· Recklessness with extreme indifference

2. Manslaughter

· It is manslaughter by 
1.
Reckless Killing - (NOT same thing as depraved heart, 2nd degree under PA - that must be extreme indifference)
2.
A homicide committed under the influence of extreme mental or emotional disturbance for           
which there is reasonable explanation or excuse

· Recklessness Extreme Emotional Distress (EED) - murder for which there is a reasonable excuse or explanation (corresponds to “passion killing” in voluntary manslaughter)
· Involves both voluntary and involuntary manslaughter under the PA pattern.
· Voluntary = heat of passion
· Involuntary = misdemeanor Manslaughter; criminal
3. Criminal Negligence (Negligent Homicide)
ASSAULT & BATTERY
· Injury to a person that doesn’t involve death

· Assault and Battery are separate crimes, but modern jurisdictions have merged these...Battery has disappeared and we have Assault.  

· They are statutory crimes (via common law definitions)

· Assault and Battery are by default misdemeanors 

What is the Mens Rea?  

· Intentional, sometimes reckless conduct, some even criminal negligent

Battery

· Battery is the unlawful application of force to another person 

· Every Battery crime requires contact and injury

· Some jurisdictions extend it to offensive touching (does not necessarily have to be an injury) (example: sexual touching)

· Battery Physical Contact (Battery)

· Injury

· Offensive Touching

Assault

· Assault is an attempt to commit a battery or an intentional placing of another in apprehension of receiving an immediate battery

· Does not involve actual contact.  (it can be an attempted battery)

· Threat must be of an immediate battery (not for future violence)

· Person making threat must have present ability to commit battery 

· Putting a person in fear of imminent physical harm

· There is a reasonable fear (subjective)

· Just because a person was put in actual fear, that is not enough.  The fear must be reasonable.

· A reasonable person would have been in fear (objective)

Present Ability 

· I must have at the time of the crime the capacity to commit it or the appearance of ability 

· Example: for an attempted battery, I must have the present ability (the capacity) to commit it

· How do you know this?  You look at how the item is to be use.  

· Example: a gun...if it is unloaded, you do not have the present ability; but if you have a gun and use it to hit someone on the head, then you do have the present ability

· For putting someone in fear, no present ability is necessary

· Example: it does not matter if you have a loaded gun or not if you are putting someone in fear...the person is in fear (the harm) regardless of the knowledge of the loaded gun or not

Assault and Battery have a felony category/version....separated by an “aggravated form”

Aggravated Form:

· Serious bodily injury

· Deadly Weapon

· Otherwise benign objects (example: floor, prison bars) can be turned into a deadly weapon

· Generally hands are not a deadly weapon

· Grave Intent

· Assault with attempt to rape is a v. serious crime (this makes it a felony)

What is consent?  

· There is a limit on what you can consent to; The victim can not consent to serious bodily injury (other than surgery) 

Parental Authority
· Law has given parents to use reasonable force to discipline their children (spanking is not battery)

Question:
What is the difference between Assault with attempt to murder and attempted murder?

They are separate crimes - b/c double jeopardy, you can only be convicted of one

Assault with attempt to murder

· you were very close to the killing but missed

Attempted murder

· convicted for much earlier activity (example: you went to the gun shop to get the weapon to kill)

· backs up liability to preliminary steps

Note: transferred intent can apply to assault


· you attempted to assault A but instead hit B

· you can be liable for hitting B

PROPERTY CRIMES
Step 1:  who has possession?
Key Terms:

· Ownership - 
if a person owns a property, he/she has a legal right to dispose of it

· Title - a person who owns a property, he/she has title to it.  

· Title is simply a legal conclusion that someone owns the property

· There may be no deed or written title document for a wallet, but someone still holds the title
· Possession - possession is separate from ownership

· Requires control (actual or constructive)

· Person has the intent to control and the intent to exclude others from using it (exclusivity)

· Example: renting a car while traveling - the rental car is for your exclusive use and you have control of it, but you do not have ownership

· Custody - 
involves physical control over property, ordinarily for a short period of time

· Example: customer trying on a sweater has custody and the store has possession
· Requires a very minimal relationship between a person and the item

· Master/Owner → Servant →Third Person 

· This relationship for historical reasons the servant has custody of the item being delivered to the third person

· The master/owner still has constructive possession

· When the servant keeps the property, then this is larceny.  Why?  Because at that moment, the servant is taking the property from someone else’s possession.  

· Third Party  →  Servant  → Master

· When it is reversed, then the servant gets the possession

· Third Party never intended to get the property back

· If the servant keeps the property, then the servant is not guilty of larceny (the servant acquired possession rightfully).  This could be embezzlement
· If the servant acquired the property with the intention to keep the money all along (with a dirty mind) then it is larceny by trick
· Possession

· Requires control (actual or constructive)

· Person has the intent to control and the intent to exclude others from using it (exclusivity)

· Possession is not the same as ownership

· Example: renting a car while traveling.  The rental car is for your exclusive use and you have control of it, but you do not have ownership of the car. 

· Bailment

· A special relationship (contractual relationship) where the bailor gives property to a bailee for a particular purpose
· Bailor

· has possession of property

· Bailee 

· has rightful possession, not custody, of the property (possession passes)

· receives property form bailor for a particular 

· high duty of care 
· Bailee acts with a clean mind
· Example: taking your clothes to the dry cleaners.  You are the bailor, the cleaner is the bailee

· If the bailee takes the property, then it is not larceny.  Why?  Because the bailee had rightful possession - there was no wrongful taking from another’s possession

· When bailee takes property, some courts have expanded larceny to this situation.  By judicial decision, Larceny by Bailee was created
· Title - Proof of ownership

· Abandoned 

· Property where the owner gives up all rights to it (ownership)

· If you abandon it, the person who picks it up did not steal it
Four types of theft and related property crimes:

1. Larceny

2. Larceny by Trick

3. False Pretenses

4. Embezzlement

Note: punishment for these crimes were the same...punishment was determined by value (market value) at the time of the theft (jury determines it)

LARCENY (statutory crime)
· The taking from someone else’s possession (if you had it rightfully, it is not larceny) 
· The key to larceny is that it is a crime against possession.  
· Modern jurisdictions include anything of monetary value
· Examples of Larceny:  Pick pocketing 
Note: **The MPC consolidates these various offenses into one, and redefines their elements.**

In sum: Larceny is a (1) trespassory (2) taking (caption) and (3) carrying off (asportation) of the (4) personal property (5) of another, with intent to (6) deprive (7) permanently.  

Traditional Elements of straight larceny:

1. 
 There must be a “trespassory” taking, usually by force or stealth 

· The taking must be without the consent of the person in possession

· By force or stealth

· If the owner consented to the other’s possession, there was no larceny, even if induced by fraud

2. 
There needs to be a taking or caption
· The defendant had to seize and possess the item

3.  
Asportation was required

· Asportation means carrying away

· It is impossible for example to commit larceny of real estate


4.  
The item had to be the “property”

· Theft of person property

· Not realty
· Historical restrictions for larceny of property

· Animals (this falls under “theft of livestock”)

· Items once attached to land (example: tree, marijuana)


· Deed to land

· Negotiable bills, notes and checks

· Services (although some jurisdictions have included services and some have created specific crime of “theft of services)

· Some courts hold that “property” covers items such as maps, trade secrets, bootleg music discs and electronic documents


5.  
The item had to be “of another” 

· If the item is not possessed by anyone, there is no larceny.

· The crime is larceny as long as someone had possession (renter becomes a “special owner”)
Note: services were not covered - so if someone refuses to pay for service, larceny is not available

Mens Rea Elements (intent to steal the property):


6.
The intentional deprivation of property from the possessor

· Mistake can be an excuse

· Ignorance of law is an excuse in this are if the accused sincerely believes that he/she is not “depriving” the true owner (example: picking up a $50 bill)


7.
The intent had to be “permanent” (unauthorized borrowing is not usually larceny)

· Permanent deprivation or a substantial enough time to deprive the owner of a significant portion of its economic value

· This element does not require the offender to intend any financial gain - it is sufficient to if the intent is to deprive the owner

· Intent is measure at the time of taking (thief cannot change his/her mind and get off free)

· Joyriding is not larceny

LARCENY BY TRICK
· Obtaining possession by deceit, fraud, deception or trick (with a dirty mind)

· If of a dirty mind when obtaining property, then it is larceny by trick.  If the intent is to accept possession with unlawful use, then it is with a dirty mind.

· Possession is obtained but the title still remains in the owner
The King v. Pear 

Pear stole a horse, but not by trespass.  He obtained possession fraudulently (pretended to inspect and ride it but instead rode away with it).  This case created a new kind of larceny.

THEFT BY FALSE PRETENSES
· Larceny by Trick of Title (not merely possession)

· Obtaining Title by deceit (false pretenses)
· You must lie (silence is not a lie)
· lies are significant factor in obtaining title
· Affirmative misrepresentation  about a fact 

· Facts must actually be untrue (opposed to theft mistakenly thinking that they are untrue)

· Misrepresentations must cover statements about past or current facts (cannot predict future)

· Example: removing a price tag from an item and replacing with a tag w/a lower price and then purchasing the item for the lower cost (this is theft by false pretense because title and possession is absolutely parted with by the store)

· Does not apply to Real Property 

People v. Phebus
· To establish crime of false pretenses, the prosecution must show that a representation as to an existing fact was false and was made with the knowledge of falsity and with the intent to deceive and that the person sought to be deceived relied thereon to his detriment.

EMBEZZLEMENT

· If the thief obtained the property rightfully and then converted it, it is NOT larceny.  

· If property is obtained with a clean mind, then the person is not guilty of larceny

· If of a clean mind, then converts it, the mind becomes dirty and the person is guilty of embezzlement

· A statutory crime (product of industrial revolution)

· Reached a particular group of people (agents, servants, employees) - people who worked for other people (this applied to a small listed category of people) and in their job capacity obtained money or property.  Breach of fiduciary responsibility.

· Embezzlement punishes those who obtain property rightfully with a clean mind and then keeping it.  (NOTE: larceny - the property is taking wrongfully with a dirty mind (possession of another’s))

· FRAUDLENT CONVERSION or FRAUDULENT BREACH OF TRUST
· These added to the crime of embezzlement.  They were not limited to the listed category of people.  These were broader versions of embezzlement.  It applied to anyone who reached possession rightfully and then converted the property.  (example: contractor)

· These were punished the same as Embezzlement
Theft by Force or Threat
EXTORTION
· Obtaining by threat, violence, etc.

· Threat does not have to be physical threat (personal violence)...it can be threat to someone else (harm to your child) or to property (I will burn your house) or reputation (I will tell your secret)

· A wrongful demand, not just a threat

· Based on D’s subjective intent
· Does not require larceny or for property to pass

· Overlap with robbery and extortion (a lot of robberies involve extortion)
· Sometimes in the consolidated theft crime in the MPC (note: robbery never is)

· Defense: Rightfulness - if you are entitled to the property then the threat is not extortion.  You have a rightful claim to it.  You can think it.

ROBBERY

Robbery is 1) trepassroy/forceable 2) taking 3) of property 4) from another 5) by use or threat of violence

· Obtaining by threat or force
· Larceny + 2 

· +2 = (1) person or present of V; (2) by force or threats or force
· Larceny can become a robbery if a pick pocketing escalates and force is used.  If you are killed then you can get felony murder (robbery is almost always a listed felony) Murder 1

· Threat can be implied, but it must be beyond a reasonable doubt

NOTE: Robbery and Extortion are not mutually exclusive.  You can rob someone with extortion.  Or Vice Versa...
There can be extortion w/out robbery.
BURGLARY

NOTE: burglary is a separate crime from what happens from inside.  Burglary is a much more serious (it has greater potential for the next crime to occur; burglary is a crime that prepares for the next; and for policy reasons, we want to protect people and make them feel safe in their homes)
Traditional common law: breaking and entering a dwelling of another at night with intent to commit a felony

This traditional law is very narrow (ex. Night, dwelling) 

Modern jurisdictions have expanded on these.  

· Breaking  - They have eliminated breaking, but have included being there w/out permission.

· Entering  - They have included “remaining” to the entering.  They don’t have to prove that you entered with intent but that you remained with intent.  

· Dwelling  - expanded 

· Night - this is either eliminated or an aggravated fact (making it a higher level crime)

· Intent to commit a felony - many jurisdictions keep this, but some expand to include any crime
Criminal Trespass - 

· doesn’t require a building; 

· crime is when you when you trespass and you know that you do not have permission (this can include a person who goes hiking)

·  this is a misdemeanor; 

· there is no evil intent

Taylor v. United States (p. 427)

US supreme court had to decide what “burglary” is.  What they held is that they will look to the generic definition of burglary; not the common law definition:

“An unlawful or unprivileged entry into, or remaining in, a building or other structure, with intent to commit a crime”

(doesn’t require intent to commit a felony, at night, a dwelling) 
PREPATORY CRIMES
Overview

Inchoate (Prepatory) Crimes

· Crimes that are the preliminary step towards another crime (the ultimate crime)

· It affects law enforcement - it authorizes law enforcement to intervene before the crime (when the law should intervene?  At which point should you intervene?)

· Perform an analysis of each of these separately 

Actus Reus (see p. 537)

· Physical proximity 

· MPC - substantial step (leading test today) 

· Res Ipsa Loquitur (the thing speaks for itself - act shows the evil intent)

· First Act, last act test

Hypothetical

Preparation =>






Perpetration =>
	Idea
Call A - NO
Call B - YES

Case the Joint

Drive to bank               Enter Bank



(Solicitation)
(Conspiracy & Solicitation)
   (Conspiracy)
 
    (Attempt) 







You can now arrest for “attempt”

NOTE:  This is not the necessary order (Attempt can happen before the solicitation happens); do not assume that it is solicitation; conspiracy; attempt 

Attempt

· Crime that punishes the preliminary step to commit a crime

· Distinguishes between 2 phases of a crime (preparation and perpetration) 

· Where the line is drawn between the phases is by the jury...it is not a matter of law

· If you are arrested during the preparation phase, then you cannot arrest for attempt; you can arrest after the perpetration phase (see above)
· A crime that has not been completed; once the crime is completed the you cannot convict of attempt

Mens Rea of Attempt
· Attempt is a specific intent crime 

· You cannot be convicted of attempted reckless/negligent homicide - you do not have the mens rea of specific intent

Solicitation 

· You have to have intent to do the crime you are soliciting

· Aimed at the instigator; tries to get another person involved

· In hypo above, it does not matter if A says “no” - it is still solicitation 

· You cannot convict for solicitation and conspiracy without a successful crime 

· Under MPC you can create liability even if no aid is given.  And “agreeing” or “attempting” to aid is enough even if the aid is ineffectual.  

Conspiracy 
To have conspiracy there must be an object crime - it must consist of a ‘conspiracy to do something’ 

What is required?
1. Plurality Requirement

· 2 or more people are required 

· MPC and some modern jurisdictions accept a unilateral conspiracy if the D thinks that 2 or more persons are agreeing to commit a crime

2. Agreement between the parties

· Need not be express

· Can arise by implication or consciously parallel conduct

3. Intent to enter into agreement

4. Intent to promote the object of the conspiracy 

5. An ‘overt act’ during and in furtherance of the conspiracy 
· Overt act = any act in furtherance of a conspiracy (note: in some jurisdiction an overt act is not required) 

· Only 1 overt act is required (can be a minor act), and only by one conspirator 

· The others are guilty even if they do not participate pate in the overt act

· Overt act need not be criminal in itself.  It can be an act that otherwise would be innocent

Note:  Renunciation - there must be a voluntary and complete renunciation of criminal purpose and the crime can not be completed.

Mens Rea of Conspiracy
· Knowledge of illegality and sometimes Intent to Facilitate  is not enough

· Intent to participate or promote is needed
· You must also have the mens rea of the crime that you are conspiring to do

· Knowledge is not enough....but when does knowledge cross over to intent to promote?  

· Example cases:

· Lauria - answering service for prostitution
· Court held that knowledge was not enough to jump to intent to promote for conspiracy
· Direct Sales - over a 7 year period a manufacturer sold a large quantity of  morphine to a doctor 
· Charged with being in conspiracy w/the doctor
· There is enough proof to find intent 
· When there is a sale of a dangerous drug, the courts are wiling to soften the line from knowledge to intent 
· For very dangerous crimes, knowledge is enough
· Falcon - sugar sales to make moonshine
· Court held that selling sugar w/knowledge that it was going to be used for moonshine was not enough
· There must be more than the sale in the marketplace 
MPC - has adopted the unilateral approach - you can be convicted if you think that you are in a conspiracy with someone else (created for the police undercover agent) - it does not require a genuine agreement.  Reason - person is as dangerous 

· Most jurisdictions reject this 

· Traditional - there needs to be an agreement between 2 people 

How do you know if someone is in a conspiracy?

· Special Procedural Rules: 

· Venue

· General rule is that you can be tried in any jurisdiction where the act in the furtherance of the conspiracy occurred

· If you have 50 conspirators in each state, then you could be tried in any state!

· Joinder

· Everyone in a conspiracy can be joined into one trial

· Statute of Limitations

· Government must begin prosecution w/in a certain number of years after the crime

· Statute will dictate when that will be

· The statute starts once the conspiracy is over...but this is difficult b/c it is uncertain when the conspiracy ends (example: you sell drugs as a part of a conspiracy for 50 years)

· Evidence

· Some evidence is not admitted - example: hearsay is not admitted (repeat statement from someone else)

· Exception to hearsay = co-conspirator - any statement by 1 conspirator is admissible against all other conspirators if the statement was in furtherance of the conspirators 

Models of Conspiracy:
· Wheel

· Consists of individuals who all conspire with each other 

· Spoke 

· Single central figure deals with several co-conspirators in different conspiracies, but they do not conspire with each other
· This is a schematic diagram of the people involved in the conspiracy; it does not answer the question of who is in the conspiracy

· Wheel-and-Spoke

· Features same central figure but also exhibits agreement among the other individuals (the spokes) who act toward a common purpose in a single conspiracy

· Chain Link 

· Who is in a conspiracy to whom? - it is difficult to decide where one conspiracy ends and another begins or who is a member of chic group
· The conspiracy goes from one person to the next to the next (one person in the chain will not know the entire party in the conspiracy)

· Example: A sells to B who sells to C who sells to D, E & F 

· This again does not show who is in a conspiracy with whom.  It is a schematic

· The Key is the Agreement 

Wharton’s Rule 
· Some crimes require 2 people
· For crimes where the definition requires 2 people (example: adultery) then it cannot be a conspiracy as a matter of legislative intent 
· You can be punished if there are more than 2 people involved
· There are a very few crimes that fall into the Wharton Rule
· Policy - it is used to discourage people from participating 
Pinkerton Rule:

· There must first be a conspiracy

· Each conspirator is responsible for the substantive crimes committed by all other conspirators that are during or in furtherance of the conspiracy and reasonably foreseeable

· It extends liability for the substantive crime 

· This applies when all the elements of conspiracy are satisfied

· Almost like a strict liability rule

MPC - rejects Pinkerton and its agency basis
Criminal Facilitation:

· A lesser crime aimed at those who supply the goods used in the crime, but the supplier is not involved in the crime

· Knowingly furnishing items to be used in a crime 

· Missing = no intent to promote the crime 
· What is the liability of the supplier? 

· In most jurisdiction the crime does not have to happen 

United States v. Lawrence (p. 560)

What was the argument that he was not part of the conspiracy?  

· Because Lawrence’s financial state did not rise or fall with the venture, and because he did not have intent to promote it by joining, he could not be part of conspiracy.  This is more likely criminal facilitation - assistance to the drug makers.  

· He did not have the intent to promote

· He was most likely guilty of criminal facilitation 

· Lawrence was not a Direct Sales case b/c it was a one time incident, not over a 7 year period of continual action)

Punishment 

Example: Robbery (Class C felony)

· Attempt - “one click down” (class D)

· Conspiracy - “1 or 2 clicks down (class E) 

· Solicitation - 2 clicks down (Misdemeanor) 

Impossibility 
4 variations:

· Legal

· You do everything that you can do but it is not a crime

· Something about the law - you may not establish what the law is in your case just because you think that it is a crime

· This negates the crime of attempt

· Factual

· You cannot commit the crime because of an unknown fact

· Pickpocket - reach for a wallet but it is not there

· Factual impossibility is not a defense - you will still be convicted of attempt

· False or Hybrid

· You are mistaken about the status of something

· Legal impossibility case or 

· You will be guilty of the crime if the facts are as if you thought they were
· You cannot be guilty of the actual crime, but can you be guilty of the attempt (if you are attempting to buy cocaine but it turns out that you bought talcum powder)

· Under MPC - yes! - you take the facts as you think them to be (you think that it is cocaine) 

· Why can you be convicted of a crime like this?  B/c you still have moral blameworthiness of the actor, not of the act - you think that you acquired cocaine - you are still as dangerous as you would be had you truly acquired cocaine

· Inherent Impossibility 

· a person who believes that a voodoo doll will kill someone; 

· the attempt is so harmless that it is labeled “inherently impossible”

· A theoretical impossibility 

Renunciation 

· A modern rule

· If a jurisdiction has renunciation for attempt, it is likely that they will have it for conspiracy and solicitation

· This is an incentive for people not to do the ultimate crime

· If you renunciate, then you can wipe your slate clean

· For there to be valid renunciation, there must be 

· complete change of mind & 

· it must be voluntary change of mind

· ultimate crime must not happen (one of your accomplices cannot complete it either) - you have to give assurance that the crime will not happen (do all that you can)

· this is the public payoff 

· must inform law enforcement about it (not all jurisdiction adopt this 4th step) 

PARTIES TO CRIMES
Overview

Common law categories of multiple-party crimes that do not involve conspiracy:

· Principals of the first degree

· Actually committed their offenses; person who does the crime
· Example:  bank robber who enters bank with drawn gun

· Principals of the second degree

· Aided and Abetted and were present (either actually or contructively) at the scene 

· Example:  driver of the getaway car

· Accessories before the fact

· Aided and Abetted before hand; person who solicits and gets the ball rolling
· Example: the mastermind who conceived the robbery and hired the robber and driver but was not present during the robbery

· Accessories after the fact

· Provided aid after the offense was complete

Theses Artificial Distinctions were difficult to apply and only tangentially related to blameworthiness.
Modern jurisdictions & MPC criminalizes “aiding and abetting” without common law distinctions - everyone who aids or abets becomes a “principal.”  The blameworthiness are to be reflected only in different sentences.  Legally Accountable
Accomplice Liability 
Common law: Accomplice liability requires 1) Intent to aid or abet principal 2) the mens rea of the object offense (burglary) and  3) an act that constitutes aiding, abetting or counseling.  Accomplices aid must actually help the principal.

MPC 2.06(3)(iii) - 1) Purposefully 2) promotes or facilitates the commission of the offense by 3a) aiding, 3b) agreeing or 3c) attempting to aid such other person in 4) planning or committing of the offense.

Difference between MPC and common law is that under common law, the aid must be successful and under MPC, 3c) A only has to attempt to help (it doesn't have to be successful) and there also doesn't have to be an agreement (already covered by 3b).
Cases:

· Standeffer v. United States (p. 575)

· Can you convict the aider and abettor if the principle is acquitted of that offense

· Modern Approach = no

· United States v. Medina-Roman (p. 579)

· Did not get charged under Pinkerton - instead they look to accomplice liability
· Medina could have been convicted under the Pinkerton case as well as aiding and abetting under the MPC
Issue: what is needed for aiding and abetting?  

· Aiding and abetting does not depend on conspiracy 

· More than knowledge is necessary - knowledge plus facilitation for aiding and abetting

· She needs to have an intent to help him out - Defendant must have taken some affirmative action that facilitated
· Facilitation elements limits aiding and abetting to cases in which the defendant participates in the crime and wishes to bring it about
Post Crime Liability

Hindering: actor did not participate in the felony but purposely helped the felon escape

Accessory after the fact is someone who helps another to escape.  They have nothing to do with the original crime.  They join late.  It is a knowledge based crime.  This is an obstruction of justice.

Cousins to Accessory after the fact:

Misprision of a Felony
· In general there is No Duty with criminal consequences to report a crime

· There are some object crimes for which non-reporting is made a crime - example:  failure to report child abuse
Compounding 

· A separate crime of taking money to not report a crime

· Does not apply when you have a right to the money

Corporate Criminality 

· Criminal laws extend to “persons” and corporations can be considered a “person” (note: also individuals inside the corp. can be a criminal)

· What is the penalty b/c you cannot put them in jail....

· Punishment = Fine or restitution or both (money); corporation placed on probation w/community service
· Omissions may also be a crime 

· Corporate Criminality is when there is a decision to commit the crime

· Corporations may sometimes be guilty for the lower level person commits.  It depends on statutory requirements...it depends on whether the legislature intended to have it go all the way up to the corporation or not.  

· It is rare to see a corporation convicted for a crime...what you usually see is the board of directors or a high official being convicted

· Typical settlement - a corporation settles for money (a lot) but not are convicted of the crime b/c it is too costly to litigate and to avoid possible conviction 

RICO (Racketeer-Influenced, Corrupt Organization)
· Re: Organized Crime

· Purpose is to prevent legitimate businesses from continuing from the pocketbook of criminals 

· Legitimate interest of the business is forfeited to the government 

· Do not need to show conspiracy

· You do need conspiracy at times, but the enterprise can be a single person 

· Rico is both civil and criminal Civil Rico cases can give triple damages - goes against the “mob” to get money

Looking for a pattern of racketeering activity
· Have done 2 or more crimes and have used the profits to invest in legitimate businesses 

· In Sedima the court suggested that the “continuity plus relationship” was appropriate test and that the predicate acts must be continuing and related

Enterprise:

A business entity but any group do individuals - Any individual, partnership, corporation, association, or other legal entity 
· They invest in an Enterprise that involves interstate commerce (for Federal Rico)

· State Rico doesn’t require interstate commerce...just a pattern of investing in businesses 

DENENSES

All defenses are policy based.  But there is no over-riding theme that links all defenses together.  

Four Types of Defense Theories:

1. Failure of Proof Defenses

a. Not a true defense

i. Asserts that government cannot prove its case

b. Refers to prosecution’s failure to prove the elements of the crime 

c. Burden on prosecution

2. Rebuttal defenses

a. Not a true defense

b. Factual testimony offered by the defendant that inferentially contradicts an element of the crime 

c. Example: Defense of an alibi

i. Alibi inferentially contradicts an essential element that the prosecution must prove beyond a reasonable doubt

d. Burden on prosecution

3. Defenses

a. “True Defense” 

i. True defense adds another element to the case 

b. Burden placed on Defendant  - D must offer evidence and persuade jury

4. Affirmative Defenses

a. Same as a & b for Defenses 

Several types of defenses:

1. Negative Element 

a. Example: intoxication negative-iates the criminal act of murder 1 

2. Partial Defenses

a. Drops it to a lower crime (lowers criminality) 

b. Example: Imperfect Self-Defense lowers murder to involuntary manslaughter (I was provoked)

3. Complete Excuses 
a. You are not guilty of the crime
b. Examples: Self-Defense; Insanity; Duress; Necessity
Justification v. Excuse 

· Justification - the act is not wrong...the law permits it...it is not morally wrong

· Excuse - you are not morally responsible for the act or crime (example: insanity or infancy) even if you committed it (note: low IQ may be related to insanity)

Doctrine of Relative Innocence 

The one who is the lessor can use self-defense

Human Life is valued more than property - you cannot kill someone to save property alone

We value apprehension of criminals - Police can use appropriate force to apprehend a criminal

Moral Responsibility - example: when you lack the freedom of will, then you are not morally responsible even though the crime happened.  Example: necessity - if you are starving, stealing food is not something that you will be morally responsible for.  
Defenses Involving Choice of Evils:

Necessity
· Arises from nature or from chance so that D chooses lesser of 2 evils that are presented w/out any human purpose to create the D’s choice

· A Justification

· I did the right thing by choosing the lesser of 2 evils

Duress

· Arises from human agency in the form of another person’s threat that if the D does not commit the crime, the other individual will carry out the treat

· An Excuse

· I did something wrong, but i’m not responsible b/c I was forced to do it
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