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I. 
CRIMINAL LAW OVERVIEW
A. Presumption of innocence:
Circumstantial evidence is sufficient for conviction of a criminal offense. It is enough simply to establish the hypothesis of innocence is not reasonable given the totality of the circumstances.

- Owens, Court of Special Appeals of Maryland, 1992 - Christopher Owens (Δ) was convicted of drunk driving after having been found in a state of unconsciousness behind the wheel of his truck, with the engine running and the lights on, a partially consumed beer can between his legs, and two empty cans in the back seat. He was discovered by Trooper Cottman who was called to the scene by a complaint about a suspicious vehicle driving in an erratic fashion.

B. Jury nullification

Jury nullification is a power that exists, but is not an attribute of the right to trial by jury.
- PRO: The exercise of jury nullification is essential to preserve the jury's role as the "conscious of the community."
- CON: It is an absolute power that is absolutely inconsistent with the most important value of Western democracy, that we should live under a government of laws and not of men.

- Ragland, Supreme Court of New Jersey, 1986 - Ragland (Δ), a previously convicted felon, was prosecuted for various charges, and on appeal argued that the judge erred in using the word "must" in his instructions to the jury.
C. Punishment
Utilitarian- punishment is the vehicle through which society can express its condemnation of the criminal's behavior. It is justified by the good consequences it achieves - either psychological satisfactions, or the prevention of private violence, or the prevention of further crimes through the education benefits of such denunciation.
Protective Retribution - punishment of a truly culpable individual is a way of respecting the wrongdoer's personhood; it is also a way for the wrongdoer to pay his debt to the community and return it to moral equilibrium.
- Dudley and Stephens, Queen’s Bench Division, 1884 - Thomas Dudley and Edwin Stephens (Δ) killed a boy and ate his body to sustain themselves while stranded at sea for over 21 days.
Giving Δ the punishment deserved is "the primary value with respect to law." 
- Du, Superior Court, Los Angeles County, 1991 - Soon Ja Du (Δ) initiated a fight with and then shot and killed a 13-year old girl whom Δ believed was trying to shoplift a bottle of orange juice from her store.

1. Objectives of sentencing a defendant

· to protect society

· to punish Δ for committing a crime

· to encourage Δ to lead a law-abiding life (specific deterrence)
· to deter others (general deterrence)
· to isolate Δ so she can’t commit other crimes

· to secure restitution for the victim, and 

· to seek uniformity in sentencing.

2. Justifications for sentencing:

· Incapacitation

· Deterrence (specific or general)

· Retribution

· Rehabilitation

When specific deterrence has failed, the court is entitled to consider general deterrence and incapacitation to justify longer prison sentences for repeat offenders.

- Jackson, US Court of Appeals, 1987 - Dwight Jackson (Δ)  received a life sentence without possibility of parole for armed bank robbery on the day of his release for prior convictions of 4 armed bank robberies and one armed robbery. Dissent argues no add’l specific or general deterrence achieved for a life sentence as compared to a 20-year sentence. 

The Eighth Amendment bars those punishments that are "excessive" in relation to the crime committed. A punishment is "excessive and unconstitutional" if it:

1) makes no measurable contribution to acceptable goals of punishment and hence is nothing more than needless imposition of pain and suffering, or

2) is grossly out of proportion to the severity of the crime.
- Coker, Supreme Court of the United States, 1977 - Coker was sentenced to death for raping a 16-year old married woman after he escaped from prison where he was serving time for prior convictions of rape, murder and kidnapping.

The US Supreme Court notes three sentence-related characteristics that define the spectrum of “constitutional” and “unconstitutional” sentences when evaluating California’s three strikes law:

1) length of the prison term in real time (i.e. the time likely to actually to spend in prison),

2) sentence-triggering criminal conduct (i.e. actual behavior or other offense-related circumstances); and

3) offender’s criminal history
The plurality and dissenting opinions of the US Supreme Court differ on the constitutionality of a life-sentence for the Ewing case.

- Ewing, US Supreme Court, 2003 - Gary Ewing (Δ) was sentenced to 25 years to life for shoplifting three golf clubs while out on parole from a 9-year prison term for previous convictions of at least two violent or serious felonies.

D. Legality principle:
"nullem crimen sine lege; nulla poena sine lege" 

No crime without law, no punishment without law.
- The first and most important principle of American criminal law; this principle prohibits judicial crime creation, i.e. declaring something to be a crime that was never before known to be a crime.
- Under the division of powers in our Constitution, it is for the legislature to determine what “injures or tends to injure the public.”

- Mochan, Superior Court of Pennsylvania, 1955 – Δ made obscene phone calls to a married woman and was charged with “intent to debauch, etc.”

- In determining guilt or innocence for a crime, one must abide by the definition of the crime in place at the time the crime was committed.

- The law evolves as societal values and medical technology develops, though in this case too slowly for justice to be served: 

- Keeler, Supreme Court of California, 1970 - Keeler (Δ) assaulted his wife by striking her in the face and stomping on her abdomen, resulting in the death of the 28-wk old fetus in her womb.
- Statutes must not be overly broad so as to proscribe legitimate conduct and thereby be unconstitutional.
- Re Banks, Supreme Court of North Carolina, 1978 - Banks (Δ) was charged with violation of a "Peeping Tom" statute and appealed on the ground that the statue was unconstitutionally vague because "men of common intelligence must necessarily guess at its meaning and differ as to its application."

- A law fails to meet the requirements of the due process clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits.
- In other words, a penal law is void for vagueness if it fails to “define the criminal offense with sufficient definiteness that ordinary people can understand what conduct is prohibited” or fails to establish guidelines to prevent “arbitrary and discriminatory enforcement” of the law.
- Chicago v. Morales, US Supreme Court, 1999 - The Chicago City Council enacted the Gang Congregations Ordinance, which prohibits "criminal street gang members" from "loitering."
Where a criminal law is ambiguous, the court is wary of imposing criminal liability for conduct that the law does not clearly prohibit.
- Foster, US Court of Appeals, 1998 - Leon Foster (Δ) was charged with possessing methamphetamine and of carrying a firearm in relation to a drug trafficking crime. The gun was found with the meth under a tarp in his truck bed under a snap down tarp.

E. Elements of a criminal offense (requires all four elements):

· Actus reus – the culpable act itself (objective)
- an act (willed muscular contraction) or omission (of a legally required performance) that results in social harm

· Mens rea – the criminal intent with which one commits the actus reus (subjective)
· Concurrence 
· Causation: Actual cause and Proximate cause

II. ACTUS REUS
Requires two elements:
1) Δ's conduct must be volitional  - act (willed muscular contraction) or omission (of legal duty) 
2) Δ's conduct must cause actual or metaphorical social harm
A. Act

- must be volitional

- must be conscious

- voluntary intoxication does not provide a defense for the actus reus of a crime because Δ act of becoming intoxicated is volitional.

- Martin, Alabama Court of Appeals, 1944 – Δ was convicted of being drunk on a public highway, but appealed on the grounds that he was brought there involuntarily and forcefully by police officers (therefore not of his own volition)
- Utter, Court of Appeals of Washington, 1971 – While drunk, Δ stabbed his son in the chest, though Δ contended he did so because his actions were a conditioned response to jungle warfare training
B. Omission to act

- an omission to act can constitute the actus reus if there was a legal duty requiring performance. 

General Rule: No duty

Exception: Five situations in which failure to act may constitute breach of a legal duty:
1) statute imposes a duty

2) status relationship (e.g. parent to child)

3) contractual duty to care for another (e.g. babysitter, captain of a ship)

4) voluntary assumption of care of another that secludes the helpless person so as to prevent others from rendering aid, and

5) creation of risk of harm to another (e.g. a driver that innocently hits another through no fault of their own)

- Beardsley, Supreme Court of Michigan, 1907 – Δ went of a drinking spree with a female companion, who later died as a result of drugs and alcohol, found not guilty because Δ had no legal duty to his female companion.
- Barber, California Court of Appeal, 1983 – A physician removed life support from a patient in a vegetative state with the written permission of the patient’s family, found not guilty of murder because a physician does not have a legal duty to continue treatment once it has proved to be ineffective.

III. MENS REA
The mental state of mind Δ must have had with regard to the social harm elements set out in the definition of the crime.
- Cunningham, Criminal Court of Appeal, 1957 – Δ found not guilty of endangering the life of his mother-in-law because his intent was to steal, not to endanger life.
A. Specific intent crimes

Specific Intent:

1)  requires actual knowledge 

Exc: In States that have adopted a willful blindness statute, deliberate ignorance and actual knowledge are equally culpable
2)  can be inferred by the presumption that one intends the natural and probable consequences of one’s actions.

For example, an intent to kill can be inferred from D’s action in pointing a gun at someone and pulling the trigger. The presumption can be rebutted by showing evidence to the contrary, e.g. D was aiming at their hand)

In a result crime, intent includes not only the conscious object of the actor (what he wants to occur), but also the results the actor knows are virtually certain to occur (even if they are not wanted) 
For example, intent to kill infant son can be inferred from D killing his wife by hitting her with his while she was holding the baby.
- GR: Actual knowledge is required for specific intent crimes.
- Exception: willful blindness is included in the MPC’s expanded definition of “knowingly”

- Nations, Missouri Court of Appeals, 1984 – Δ was found not guilty of endangering the welfare of a minor child because she failed to verify the girl's age and thus did not act with actual knowledge that the girl in question was less than 17 years old.
- In result crimes, specific intent can be inferred by the presumption that one intends the consequences of one’s actions. "Intent" is defined to include not only those results that are the conscious object of Δ (what he wants to occur) but also those results that Δ knows are virtually certain to occur (even if he does not want them to arise).

- Conley, Illinois Appellate Court, 1989 – convicted of aggravated battery because he intended to cause harm and knew that permanent disability was likely to result from his action when he struck a boy on the head with a wine bottle during a fight.

B. General intent crimes
No particular mental state is proscribed in the definition of the crime. The prosecution need only prove the actus reus was performed with a morally blameworthy state of mind, such as recklessness or negligence.
C. Strict liability

- Under statutes or acts that are silent with regard to the mens rea requirements, strict liability for public welfare offenses should be assumed only when penalties for violation are relatively light.

- Staples, Supreme Court of the US, 1994 – Strict liability was not enforced against Staples (Δ) for violation of the National Firearms act because firearms historically are commonplace and the penalties for violation of the act are relatively severe (up to 10 years in prison).

-In some states, statutory rape is a strict liability offense.

- Garnett, Court of Appeals of Maryland, 1993 – a retarded 20-yr old male was convicted of statutory rape of a 13-yr old girl whom he believed was older.

D. Mistake of fact

- Mistake of fact, even an unreasonable mistake of fact, is a defense for a specific intent crime because Δ did not possess the required mental state intending the harm of the crime.

- In evaluating a mistake of fact defense for a specific intent crime, the judge and jury must decide if Δ was acting from an honest good-faith, though mistaken, belief (i.e. subjective test).
- Navarro, Appellate Division, Los Angeles Superior Court, 1979 - Navarro (Δ) was acquitted of the crime of theft for taking wooden beams from a construction site because Δ believed in good faith that the beams were abandoned. VERY significant case.
- Mistake of fact as a defense for a general intent crime is evaluated using the objective test of the reasonably prudent person.
E. Mistake of law
- Mistake of law is a defense for a specific intent crime if based on an honest, good faith, though mistaken, belief. Subjective test

- Cheek, US Supreme Court, 1991 – John Cheek (Δ), a pilot for American Airlines was convicted of failing to file tax returns. The Supreme Court used a subjective test, but found Δ did not have a good faith belief.

- Mistake of law is a defense for a general intent crime only if based in an official statement of the law that permitted the conduct in question and only later was found to be erroneous.

- Mistake of law (or mistake of fact) is not a defense for a strict liability crime.

- Marreno, Court of Appeals of New York, 1987 – Julio Marreno (Δ), a guard at a Federal prison, was convicted of the strict liability offense of carrying an unlicensed firearm, even though he honestly and in good faith believed he was allowed to carry the firearm (and other judges agreed).
IV. ACTUAL CAUSE (CAUSE IN FACT)
- Actual cause is the "antecedent but for which the result in question would not have occurred."
- Oxendine, Supreme Court of Delaware, 1987 – Oxendine (Δ)'s son died after Δ’s girlfriend beat him in the tub, and Δ beat him again the following morning. (Δ) was found not guilty for lack of evidence showing Δ’s conduct was an actual cause of his son’s death..

V. PROXIMATE CAUSE (LEGAL CAUSE)
- Δ’s conduct constitutes the proximate cause of the harm if a person of reasonable prudence could have foreseen that the harm could result from the Δ’s conduct.
A. Two elements of proximate cause:

(1) whether the ultimate result was foreseeable to Δ, and

(2) whether the victim failed to do something within his grasp that would have extricated him from danger.

- Kibbe, US Court of Appeals, 1976 – Barry Warren Kibbe (Δ) and his codefendant left the victim at the side of the road after taking advantage of the victim’s intoxicated state and stealing his money. The victim was killed when a speeding motorist struck him.

- Criminal liability is not imposed where:

(1) the prohibited result of Δ's conduct is beyond the scope of any fair assessment of the danger created by Δ's conduct, (i.e. not foreseeable) and 
(2) it would otherwise be unjust, based on fairness and policy considerations to hold Δ criminally responsible for the prohibited result. (i.e. victim failed to do something to extricate himself from danger)

- Velazquez, District Court of Appeals of Florida, 1990 - Velazquez (Δ) engaged in a drag race with his friend. After the race was completed, Δ's friend turned his car around, crashed through a guardrail into a canal, and died when his car landed on him.
Breach of a legal duty can constitute proximate cause

- Rose, Supreme Court of Rhode Island, 1973 – Henry Rose (Δ) left the scene of the accident after innocently striking the victim, thereby dragging the victim's body under Δ's car. Even though the initial harm was innocent, Δ had a legal duty to see that no further harm came to the victim unless the victim was already dead.

B. Breaking the chain of legal cause:
Does NOT break chain of legal cause:

- An intervening force in response to the conditions created by Δ’s conduct does not break the chain of legal cause, unless the response is abnormal.

- Action by an innocent agent used by D to effect a criminal act (see Innocent Agency Doctrine)

- If Δ were an actual cause of the victim’s death and Δ had intent to kill, then Δ is the proximate cause of the victim’s death regardless of the intervening force. Is this true???
DOES break chain of legal cause:

- A coincidental intervening force does break the chain of legal cause, unless the coincidence was foreseeable.

- The victim reaching a place of apparent safety does break the chain of legal cause.

VI. UNLAWFUL HOMICIDE

Murder: The unlawful killing of a human being or a fetus by another human being with malice aforethought.

- Under this definition, suicide does not qualify as murder.
Death defined

- Brain-based criteria can be used for determining “death” in a criminal homicide case.

(e.g. removing a person from life support is not a superceding cause of death that relieves Δ of criminal liability, unless there was gross negligence or intentional wrongdoing by the doctors)

- Eulo, Court of Appeals of New York, 1984 - Eulo (Δ) shot his victim in the head. The victim was taken to the hospital, placed on life support, and later found to be brain dead and life support removed.

Year and a day

- Majority Rule: Δ cannot be prosecuted for murder unless the victim dies within a year and a day of the act inflicting injury.

- Minority Rule (followed by almost half the states): A year and a day no longer limits whether a Δ can be prosecuted for murder.
Malice aforethought (mens rea)

Requires one of four constituent states of mind:

1) Intent to kill

2) Intent to inflict serious bodily harm

3) Depraved heart, abandoned or malignant heart (extreme indifference to the value of human life)

4) Intent to commit a felony (enumerated by statute or case law)

A. 1st degree murder – willful, deliberate, premeditated
- Mental process for willful, deliberate, premeditated murder need only exist for an instant and can occur in “a twinkling of an eye” in some states (e.g. West Virginia).
- Schrader, Supreme Court of West Virginia, 1982 – over an argument about the authenticity of war souvenirs, Δ stabbed victim 51 times with a hunting knife. (Note: the type of weapon and where it came from is significant)

- mens rea: Intent to kill 
- Midgett, Supreme Court of Arkansas, 1987 – 300 lb drunken male abused and killed his 8-year old son

- Arkansas legislature since amended its criminal code to permit a verdict of 1st degree capital murder when a person “knowingly causes the death of a person 14 years of age or younger.”
- mens rea: Intent to commit a felony - Felony murder rule 
– for first degree murder, the FMR only applies to felonies enumerated in the statute as “inherently dangerous”
- Strict liability is imposed by statute for killings committed in the course of one of the enumerated felonies, whether the killing was caused intentionally, negligently, or merely accidentally.
- Fuller, California Court of Appeal, 1978 – Fuller (Δ) was convicted of 1st degree murder when his car struck and killed the driver of another car while attempting to escape from stealing tires from a car lot.

- Burroughs, Supreme Court of California, 1984 – a 24 year old man suffering from leukemia died as a result of treatment received by Burroughs (Δ), a self-styled healer convicted of practicing medicine without a license, 

- FMR applies only to crimes with an "independent felonious purpose" and not to felonies that are an integral part of and included in fact in the homicide.
- Smith, Supreme Court of California, 1984 - Smith (Δ) assaulted and killed her 2 ½ year old daughter in anger when she refused to sit on the couch to eat a snack. 

- Majority rule: Agency approach - the FMR does not apply if the person who directly causes the death is a non-felon.

- Minority rule: Proximate causation approach - the FMR applies even if the killing is committed by a non-felon if the defendant set in motion the events that led to the victim's death.
- Sophophone, Supreme Court of Kansas, 2001 – Δ and other individuals were attempting to escape after a burglary. Δ was convicted for 1st degree murder when a policeman lawfully killed one of his accomplices during the escape attempt after Δ had been taken into custody in the back of the police car.
B. 2nd degree murder – not willful, deliberate, premeditated

- mens rea: Intent to inflict grievous bodily injury


- mens rea: Depraved heart (extreme indifference to the value of human life)
- Δ  consciously takes a substantial and unjustifiable risk of causing human death

- Malice may be express or implied.

- Malice may be implied when Δ does an act with a high probability that it will result in death and does it with a base antisocial motive and wanton disregard for human life

- Berry, California Court of Appeal, 1989 – pit bull tethered behind fence killed a 2-yr 8-month child who lived next door

- mens rea: Intent to commit a felony

- Felony murder rule: liability is imposed by case law for killings considered inherently dangerous.

C. Manslaughter

Defn: The unlawful killing of a human being by another human being without malice aforethought.

- The factor that distinguishes manslaughter from other types of homicide is Δ’s lack of awareness of the risk to others from his conduct.

a) Voluntary manslaughter 


- mitigated murder via heat of passion, or extreme emotional disturbance


- mitigated murder via imperfect self-defense

b) Involuntary manslaughter (requires two elements):
1) Δ acted with negligence (majority: criminal negligence, minority: ordinary negligence)

2) Δ’s negligence was the proximate cause of the victim’s death
- criminal negligence – the degree of culpability of Δ’s frame of mind. The least culpable defined mental state

- Negligence (failure to be aware, therefore involuntary manslaughter)

- test of negligence is not whether Δ foresaw that his actions could cause grievous bodily harm, but whether a man of reasonable prudence would have foreseen.

- Hernandez – killed one victim and injured two others while driving drunk in his truck bearing drinking slogans.

- ordinary negligence – a failure to exercise the “ordinary caution,” which is the kind of caution that a man of reasonable prudence would exercise under the same or similar circumstances.
- test of ordinary negligence is failure to exercise the ordinary caution that a man of reasonable prudence would exercise under the same or similar circumstances, regardless of Δ’s ignorance, good intentions, or good faith.

- Williams, Court of Appeals of Washington, 1971 – 17-month old child died from an abscessed tooth that became gangrenous when the parents who were ignorant failed to seek medical attention.

- Few states today permit criminal homicide convictions on the basis of ordinary negligence.
D. Affirmative defenses

Defenses that will mitigate murder to voluntary manslaughter: 

1. Heat of passion 
(requires all three elements)
1) Performed in the heat of passion

2) With adequate provocation

- Standard of the reasonable person that takes into account the age and gender of the accused

- Camplin, House of Lords, 1978 – 15 yr old boy killed middle age Pakistani man after he sodomized him in spite of his resistance and then laughed at him
- To use "heat of passion" as a defense, the provocation must be such that it might inflame the passion of a reasonable man and tend to cause him to act for the moment from passion rather than reason.

- Words alone are never enough

- Girouard, Court of Appeals of Maryland, 1991 – Husband killed wife of two months with kitchen knife after she verbally taunted him and told him she wanted a divorce.
3) Without sufficient time for a reasonable person to cool off

2. Extreme emotional disturbance 

(requires two elements):
1) Δ acted under the influence of extreme emotional disturbance, 

2) for which there was a reasonable explanation or excuse

- a mental infirmity, not arising to the level of insanity, for which there is a reasonable explanation or excuse (objective) under the circumstances as seen from Δ’s point of view (subjective). [i.e. an objective test in the context of subjective circumstances]
- allows the finder of fact discretion in the penalty if they believe there was a reasonable explanation that would cause an understandable weakness in one of their fellows.
- Cassassa, Court of Appeals of New York, 1980 – Defendant obsessed with victim and killed her after she refused his gifts. EED defense not allowed because Δ’s mental infirmity was so peculiar to him that it could not be considered reasonable.
VII. RAPE
A. Forcible Rape

1. Actus reus

Elements: (1) sexual intercourse by a male, (2) with a female not his wife (3) by force or threat of force (4) against her will (5) and without her consent.
a) Force and nonconsent -SPLIT
Some jurisdictions, there muse be substantial evidence of force, actual or constructive, related directly to the intercourse. General fear is not enough.

State v. Allston – North Carolina, 1984 - General fear is not sufficient to show that the defendant used the force required to support a rape conviction.

Some jurisdictions, the evidence must warrant a conclusion that the victim resisted and her resistance was overcome by force or threat of force to justify a conviction. Mere words are not enough.

State v. Rusk – Maryland, 1981 – HELD: Verbal resistance is not enough. “She must follow the natural instinct of every proud female to resist, by more than mere words, the violation of her person by a stranger or an unwelcomed friend.” 

Some jurisdictions, physical force inherent in the act of sexual penetration is sufficient for penetration to be unlawful.

State in the interest of M.T.S. – New Jersey, 1992 – 14 year old and 17 year old with history of kissing and heavy petting have sexual intercourse without express consent. HELD: Rape unless female gives permission for the intercourse. Permission for kissing and heavy petting but not intercourse, lying on the bed and not saying no is still not consent.

b) Withdrawn consent

Withdrawal of consent effectively nullifies any earlier consent and subjects the male to forcible rape charges if he persists in what has become nonconsensual intercourse.
People v. John Z. – California, 2003 – 17-year old female initially consented to intercourse with her second male but repeated that she needed to go home HELD: D’s persistence in continuing intercourse, insisting that he needed more time, constituted forcible rape.

2. Mens rea
Mens rea: Rape is a general intent crime, satisfied by a minimum of negligence. Recklessness, knowledge, purposeful mental state will also suffice.
Note: There is another specific intent crime of “Assault with intent to commit rape”

GR: Reasonable good-faith belief of consent is a defense to forcible rape.

If D entertains a reasonable belief that a victim voluntarily consented to engage in sexual intercourse, he does not have the wrongful intent that is a prerequisite.

Regina v. Morgan – 1976 – Three men from the Royal Air Force had sexual intercourse with their superior’s wife under the guise that she “couldn’t be turned on except by use of force. HELD: guilty of forcible rape if man knows she does not consent to the intercourse or he is reckless as to whether she consents to it.

Mistake of Fact in a rape case is a mens rea issue – either the perpetrator intended to have non-consensual sex or not.
Commonwealth v. Sherry – Massachusetts, 1982 – Three doctors had sexual intercourse with a registered nurse after a party despite her protest. HELD: No American court of last resort recognizes mistake of fact without consideration of its reasonableness as a defense.

B. Rape by non-forcible means

1. Statutory Rape

Defn: Intercourse by a male with an underage female. Neither force nor the underage female’s lack of consent is an element of the offense

Strict liability offense. No mistake of fact regarding age allowed as a defense.
Garnett v. State, Maryland, 1993 – A 20-yr old retarded male had sexual intercourse with a 14-yr old female. Found guilty of second degree rape.
2. Fraud in the factum

No legally recognized consent for fraud in the factum: Consent is to engage in sexual intercourse invalid if, as a result of the fraud, the female is unaware that she has consented to an act of sexual intercourse.

 People v. Minkowski – California, 1962 – Female patients agree to allow Doctor to insert medical instrument into their vagina. Doctor inserts his penis instead. Found guilty of rape. 

3. Fraud in the inducement

Legally recognized consent for fraud in the inducement: A seducer is not a rapist. A man is not guilty of rape if he fraudulently induces the female to consent to intercourse with him.
Boro v. Superior Court – California, 1985 – Woman consents to sexual intercourse, believing it is necessary to save her from death. HELD: Victim was aware of the nature of the act. Dismissed.

State v. Thompson – Montana, 1990 – School principle threatens female student that she will not be allowed to graduate unless she has sex with him. HELD: Victim not coerced by means of force, violence, menace, or fear of immediate and unlawful bodily injury. Dismissed.

C. Rape Shield Laws

Rape shield laws deny a defendant in a sexual assault case the opportunity to examine the complainant concerning her prior sexual conduct [with third parties] or reputation [for sexual conduct]. They also deny the defendant the opportunity to offer extrinsic evidence of the prior sexual conduct or reputation of the complainant.

Generally pass constitutional muster despite challenges based on sixth amendment rights to confront adverse witnesses and present evidence on defendant’s behalf. 

Constitutional violations must be significant to outweigh any violation of the rape shield laws. To be submitted as evidence, victim’s statements must have substantial probative value as to consent and victim’s motives in pressing charges against defendant.
Lewis v. Wilkinson – US Court of Appeals, 2002 – Female college student pressed charges of rape against male. Her diary entries were allowed as evidence because they implied that she had not said “no” and provided an apparent motive as to why she would falsely claim she was raped (she was upset with herself for giving in to men).
VIII. INCHOATE OFFENSES
Solicitation >> Conspiracy >> Attempt >> Substantive Crime

A. Solicitation

Requires:
1) the asking, enticing, inducing or counseling of another
2) with the specific wrongful intent to influence another to commit a felony or misdemeanor
3) solicitation must actually be communicated with the target person being solicited.

The offense of solicitation is complete when the solicitation is made or advice is given with the specific wrongful intent to influence another or others to commit the offense.
At common law, a solicitation does not occur unless the words or conduct of the solicitor are successfully communicated to the other party.

State v. Cotton – New Mexico, 1990 – Letters written by telling to wife warn his stepdaughter not to testify against him in court because “it won’t be nice * * * and she’ll make ths {New Mexico] news.” Solicitation charges dismissed because letters were intercepted by prison personnel. 
Merger: The offense of solicitation merges into the crime solicited if the later offense is committed or attempted by the solicited party.

B. Criminal Conspiracy
Defn: A partnership in criminal purposes. A mutual agreement or understanding, express or implied, between two or more persons to commit a criminal act or to accomplish an illegal act by unlawful means.
Requires:

1) intent to combine with others, and

2) intent to accomplish the illegal objective,

3) overt act (many states)

- overt act need not be illegal.

- any overt act is sufficient, no matter how preliminary or preparatory in nature, as long as it is a manifestation that the agreement is begin carried out.

- only one conspirator need commit an overt act.

DOES NOT MERGE - A conviction of conspiracy does not merge with a conviction of the completed crime. Thus, a defendant may be convicted and punished for both the conspiracy and the substantive crime.

1. Pinkerton Doctrine
In most jurisdictions, the existence of a conspiracy also constitutes the basis for holding a person accountable for the reasonably foreseeable crimes of co-conspirators, even if they did not aid and abet in the commission of the substantive offense.
- Pinkerton, Supreme Court of the United States, 1946 – Two brothers conspired to commit tax fraud. Only one of the brothers actually committed the substantive crime, the other brother was in jail at the time. The court viewed the case as a continuous conspiracy and held that both brothers were guilty of the substantive crimes. There was no evidence that the jailed brother had withdrawn from or revoked the agreement.

Policy rationale: Collective criminal agreement – partnership in crime – presents a greater potential threat to the public than individual delicts [willful wrong]. Concerted action both increases the likelihood that the criminal object will be successfully attained and decreases the probability that the individuals involved will depart from their path of criminality. – Supreme Court.

Note: Accomplice liability and conspiracy liability are separate.
 “The gist of the offense of conspiracy lies in the unlawful agreement.”

A two-fold specific intent is required:

1) intent to combine with others, and

2) intent to accomplish the illegal objective.

Many states also require an overt act:
1) any overt act is enough, no matter how preliminary or preparatory in nature, as long as it is a manifestation that the agreement is being carried out (overt act need not be illegal),

2) only one conspirator need commit an overt act.

2. Hearsay rule and exception
GR: “hearsay,” a statement made by other than a witness while testifying at trial, which is offered to prove the truth of the matter stated, is inadmissible in court

Exc: An out-of-court statement of a conspirator made while participating in the conspiracy, may be introduced in evidence against coconspirators.

- Krulewitch, Supreme Court of the United States, 1949 – Defendant and a woman appeals a conviction of conspiring to transport another woman between states for the purposes of prostitution, arguing that there was error in the admission of hearsay evidence. HELD: Statements by coconspirators were made after the conspiracy was over and could not be admitted into evidence.
3. Mens rea
Conspiracy is a dual intent crime:

1) intent to agree, or conspire and

2) specific intent to commit the offense that is the target of the conspiracy

Conviction of conspiracy to commit murder requires a finding of intent to kill.

People v. Swain – California, 1996 – Defendants fired shots from a van and killed a 13-year old boy. HELD: A conviction of conspiracy requires an intent to kill and cannot be based on a theory of implied malice.

Conviction of a supplier of lawful goods requires both knowledge of the illegal use of the goods and intent to further that use.

People v. Lauria – California, 1967 – Defendant ran a telephone answering service that prostitutes used for their activities. HELD No proof that defendant took any direct action to further the call-girl activities of his customers. Conspiracy charge dismissed. 

Criminal liability of a supplier of lawful goods or services requires:

1) knowledge of the illegal use of the goods or services, and

2) intent to further that use.


Intent may be established by: 

1) direct evidence that supplier intends to participate, or

2) inference that supplier intends to participate based on 

     a) special interest in the criminal activity or

     b) aggravated nature of the crime itself.

4. Elements of proof of conspiracy

It is not necessary to prove the crime of conspiracy in order to hold a defendant liable under a theory of conspiracy for crimes committed by coconspirators. 
Commonwealth v Azim – Pennsylvania, 1983 – Defendant was driving the car and pulled over to the curb so that two passengers could inflict bodily harm on and steal the wallet of the victim. After the incident, the defendant drove himself and the other two passengers away from the scene of the crime. HELD Circumstantial evidence sufficient for conviction of assault and robbery.
Circumstances relevant to proving conspiracy are:

1) association with alleged conspirators

2) knowledge of the commission of the crime

3) presence at the scene of the crime, and (at times)

4) participation in the object of the conspiracy

Conspiracy requires more than mere participation in the illegal activity. Proof of conspiracy typically involves circumstantial evidence aimed at establishing a consensus prior to the commission of the target offense.
Commonwealth v. Cook – Massachusetts, 1980 – Two brothers were socializing with a 17-yr old victim. The three walked across a field and one of the brothers raped the victim after she fell. The other brother stood by and made encouraging comments. HELD: No proof of express or implied unlawful agreement. Not guilty of conspiracy

In the exam:

ALWAYS consider and discuss both conspiracy and accomplice liability. These two offenses often go together but, as in this case, may stand alone.
Conspiracy requires actual agreement between two or more persons.
People v. Foster – Illinois, 1983 – Defendant approached a man in a bar to ask him to participate in his plan to commit robbery. The man feigned agreement but eventually contacted police. HELD: Dismissed. Conspiracy requires actual agreement between two or more persons. 

In the absence of a specific conspiracy statute, a single agreement to commit several offenses is punishable as a single conspiracy.

Braverman v. United States, Supreme Court of the United States, 1942 – Several petitioners were indicted on seven counts, and each were charged with seven counts of conspiracy. HELD: A single agreement to commit acts in violation of several penal statutes is punishable as one conspiracy.

GR: Single conspiracy charge for single agreement, even if multiple illegal acts, under a general conspiracy statute.

Exc: More than one conspiracy charge allowed for violation of separate specific conspiracy statutes.
5. Defenses to conspiracy

a) Only one party

If all but one party is found not guilty of conspiracy, then the last remaining party must also be found not guilty of conspiracy. 
Gebardi v. United States – Supreme Court of the United States, 1932 – A man and a woman not yet married were indicted for conspiring to violate the Mann Act, which prohibits transporting a woman from one state to another for the purpose of engaging in sexual intercourse. HELD: The woman was not found guilty and hence the conspiracy charge against the defendant must be dismissed.
b)  Victim of the crime

The victim of the crime cannot be convicted of conspiracy.

e.g. Acquiescence of a woman under the age of consent does not make her a coconspirator with a man to her own statutory rape. (Because the woman is the victim, she is immune to prosecution)
c) Withdrawal
· Withdrawal requires an affirmative rejection of the conspiracy communicated to the coconspirators.

· In states that require an overt act, withdrawal from the conspiracy must occur prior to the commission of the overt act to avoid liability from the conspiracy itself. 
· Withdrawal after the commission of the overt act will relieve liability for subsequent acts committed by coconspirators, but not liability for the conspiracy itself.

d) Renunciation

· Renunciation requires that defendant thwart the success of the conspiracy. 

· Is it a complete defense, relieving liability for all prior involvement in the conspiracy.

· Not available in all states (e.g. not in California)
People v. Sconce – California, 1991 – Defendant offered a man $10,000 to murder someone. That man then offered $5000 to a second man to carry out the killing. About three weeks later, defendant called it off . HELD: Withdrawal after the overt act is committed avoids liability for the target offense, but not for the conspiracy itself.

C. Attempt

Requires:

1) intent to commit the act that constitutes the actus reus of the attempt

2) specific intent to commit the offense
3) overt act, beyond mere preparation, towards the commission of the offense

Attempt MERGES with the target offense upon completion (i.e. you do not have both murder and attempted murder of the same person)

In the exam:

Know what is required for mental state and act

Distinguish between preparation and perpetration

State that jurisdictions differ

Description of what tests are used is frosting on the cake

Know that attempt merges upon completion of the target offense (except for assault)
1. Mens rea

Attempt sometimes requires a higher level of mens rea than is necessary to commit the target offense.
People v. Gentry – Illinois, 1987 – man pours gasoline on woman during an argument. Woman catches on fire when she walks by the stove. Attempted murder charge is dismissed because defendant acted with reckless disregard for value of  human life, but not with intent to kill.

Bruce v. State – Maryland, 1989 – Defendant committing robbery with a deadly weapon shoots salesperson. Attempt felony-murder charge is dismissed because felony murder does not require intent to kill.

2. Actus reus
Objective approach – heavily weighs what the person is doing and measures by how close the person got to completion of the offense.
Subjective approach – looks more to the mental state of the person, with only slight acts done in furtherance of the offense to constitute an act beyond mere preparation

Most common law tests focus on how close the actor is to completing the offense:

Last act test – defendant has performed all of the acts he/she believed were necessary to commit the offense.

Dangerous proximity doctrine – so near to the result that the danger of success is very great
Physical proximity doctrine – actor has performed all of the acts he/she believed necessary to commit the offense.

Indispensable element test – actor’s conduct went so far that it would result in actual commission of the crime if not frustrated by extraneous circumstances..

Probable desistance test – past the point of no return where actor is likely to abandon criminal intent

Abnormal step approach – actor’s conduct passes the point where the ordinary person would think better of his conduct and desist.

res ipsa loquitor or unequivocality test – an attempt is committed when the actor’s conduct manifests an intent to commit a crime.

An equivocal act does not constitute the actus reus of the crime of attempt:
Commonwealth v. Peaslee – Massachusetts, 1901 – Man set up combustibles to burn down a building and asked a younger man to set the fire. When the younger man refused, defendant drove to the building but abandoned the crime on the drive over. HELD: The act of asking the younger man to set the fire is equivocal because it is not clear whether D intended to set the fire himself or intended to have someone else set the fire. Attempt charge dismissed.
Looking for an opportunity does not constitute an act beyond mere preparation:
People v. Rizzo – New York, 1927 – Three men (two of whom were armed) drove around looking for the victim in order to steal payroll. HELD: Victim not in proximity at the time of arrest. Attempt charge dismissed.

Under a strict interpretation of the unequivocality standard, an act does not constitute attempt unless actor’s specific criminal purpose is evident from their conduct 
People v. Miller – California, 1935 – Defendant threatened to kill another man in front of others. Later in the day, the defendant armed with a gun walked toward the man and loaded his gun. A third man took the gun away from Defendant without resistance. HELD: Up to the moment the gun was taken away, no one can say with certainty that defendant intended to kill. Attempt murder charge dismissed. Note: this ruling was not well received by other appellate courts. 
Jurisdictions differ on how what constitutes a step beyond mere preparation.

State v. Reeves – Tennessee, 1996 – Two 12-year old girls decide to kill their homeroom teacher with rat poison. School officials are notified of the girls’ plan and find rat poison in the purse belonging to one of the girls. HELD: The girls took a substantial step toward the commission of the crime. Guilty of attempt murder. 
3. Impossibility
Note: On the exam, this would appear as a bizarre fact pattern. Address this by

1) spotting the issue

2) stating that historically pure legal impossibility but not factual impossibility was a defense to the crime of attempt.

3) state in most jurisdictions today, neither legal nor factual impossibility is a defense. Courts simply found it too confusing to distinguish between the two.

4) apply this to the facts of the case.
Legal impossibility occurs when the actions which the defendant performs or sets in motion, even if fully carried out as he desires, would not constitute a crime.

Factual impossibility occurs when the objective of the defendant is proscribed by the criminal law but a circumstance unknown to the actor prevents him from bringing about that objective.

Historically, pure legal impossibility was a defense to attempt because the conduct, even if completed, would not constitute a crime. Today in most jurisdictions, neither legal nor factual impossibility is a defense to the crime of attempt.

People v. Thousand – Michigan, 2001 – Defendant engaged in sexually explicit online conversations with a Deputy posing as a 14-year old girl. When defendant arrived a pre-arranged location to meet, he was arrested and charged with attempted distribution of obscene materials to a minor. HELD: the notion that it would be “impossible” for defendant to have committed the completed crime is irrelevant to the analysis.

4. Abandonment

Majority view: To be a defense, the attempt must be abandoned BEFORE the act beyond mere preparation is committed. Once the crime of attempt is complete, it cannot be abandoned.
Minority view: as in Commonwealth v. McCloskey. Abandonment can be a defense to attempt.

Commonwealth v. McCloskey – Pennsylvania, 1975 – Planning an escape from prison, an inmate had cut barbed wire, packed a bag, and scaled a fence within prison walls. The inmate abandoned the escape and returned to the prison. HELD: Defendant was still within the prison contemplating escape, and abandoned the attempted prison breach voluntarily. Attempt charge dismissed. Note: this is not the majority view.

5. Assault

The only crime of attempt that does not merge with the completed offense (battery)

Defn: An unlawful attempt, coupled with a present ability, to commit a violent injury on the person of another.

Battery – any unlawful application of force to the person of another willfully or in anger.
IX. LIABILITY FOR ANOTHER

A. Accomplice Liability (a theory, not a crime)
The doctrine of complicity (aiding and abetting, accessorial liability) defined the circumstances in which one person becomes liable for the criminal actions of another.

Accomplice liability is derivative in nature, i.e. a crime must have been committed to hold someone liable as an accomplice to the crime.

Principals:

Person who commits the crime (perpetrator)
Persons who aid and abet at the scene of the crime (accomplice)
Persons who aid in planning but are not present at the scene of the crime (accomplice)
Accessories:
Persons who aid after the fact. (being an accessory is a crime, requires knowledge proved by direct or circumstantial evidence)
Elements of accomplice liability:

1) the underlying crime was committed (do not need to identify actual perpetrator)
2) defendant performed acts or gave encouragement to aid and assist in commission of crime

3) defendant intended to aid the primary party

4) defendant intended that such assistance result in commission of the offense 

1. Mental Component – dual intent

1) intent to aid the primary party

2) intent that such assistance result in the commission of the offense

Mental state of accomplice must mirror mental state of target offense (Riley v. State)

2. Act component

· Solicitation of the offense

· Active assistance in the commission of the crime

· Encouragement of the offense

· Failure to prevent crime (if legal duty)

Mere presence at the scene of the crime with knowledge is not enough (State v. Hoselton)

Accompaniment and observation are not enough (State v. Vaillancourt)

3. Evidence
Underlying crime must have been committed (People v. Genoa)

Testimony of other accomplice not sufficient, some corroborating evidence that the defendant committed the crime is needed (State v. Helmenstein)
Testimony of an accomplice is to be viewed with caution, because credibility is highly suspect

4. Legal effect

Liability for target crime (People v. Lauria)
Liability for natural and probable consequences (State v. Linscott)

Mere presence at the scene of the crime with knowledge that it is occurring is not sufficient.

State v. Hoselton – West Virginia, 1988 – an 18-yr old boy stood by while his friends stole some items from the storage unit of a barge, but did not serve as lookout nor go into the area where theft was taking place, nor help them load the stolen goods into the car. HELD: No evidence of shared criminal intent, therefore cannot be held liable for burglary under theory of accomplice liability.
The aider/abettor must have the same mental state as required for the target crime. For crimes of recklessness or negligence, it is enough to show that an accomplice was reckless or negligent with regard to the ensuing harm.

Riley v. State – Alaska, 2002 – two men shot guns into a crowd injuring two young people. Ballistics analysis did not reveal which of the defendant’s weapons had fired the wounding shots. HELD: Both defendants are guilty of first degree assault.
An accomplice is liable not only for the substantive target crime but also for any other crime(s) committed as natural and probable consequences of the target offense.

State v. Linscott – Maine, 1987 – Three men went to the home of a drug dealer with the intent to steal. One of the men fired into the window, killing the victim. HELD: Murder was the natural and probable consequence of the intended crime of armed robbery.
Four step process for deciding whether the natural and probable consequences doctrine applies:

1) did the primary party commit the target offense (or inchoate version)?

2) was the secondary party an accomplice in the commission of the target offense?

3) did the primary party commit another crime(s) beyond the target offense?

4) although not necessarily contemplated at the outset, were the latter crimes reasonably foreseeable consequences of the original criminal acts encouraged or facilitated by the aider and abettor?

Accompaniment and observation are not sufficient acts to constitute “aid”
State v. Vaillancourt – New Hampshire, 1982 – Defendant stood by and watched his companion try to pry open the window of the home of another. HELD: Not guilty of attempt burglary under accomplice liability. Mere presence at the scene of the crime is not sufficient to satisfy the act component as an accomplice.

Conviction of the principal is not necessary, but the prosecution must prove that the underlying crime has been committed. You can’t be an accomplice to a non-existent crime.
People v. Genoa – Michigan, 1991 – Defendant gave an undercover agent $10,000 for the purchase of drugs. HELD: The underlying crime of possession with intent to deliver drugs was not completed. Therefore, defendant cannot be held liable under an accomplice liability theory.

Corroboration rule - Most states have a corroboration rule and/or require a jury instruction cautioning jurors to treat to treat the testimony of an accomplice or a witness who might be determined to be an accomplice, with caution.

State v. Helmenstein – North Dakota, 1968 – Defendant was with some friends who broke into a local store and stole beer, cigarettes, candy and bananas. The store owner verified that the store had been broken into. HELD: Corroborating evidence showing defendant was an accomplice to the burglary not present. The mere fact that the crime has been committed and the testimony of other accomplices is not sufficient to hold defendant liable.
5. Defenses to Accomplice Liability

a) Entrapment
Subjective Test, most jurisdictions – entrapment is proved is a government agent induces an innocent person, i.e. one not disposed to commit the type of offense charged, to violate the law.

Objective Test, some jurisdictions – entrapment occurs when police conduct falls below acceptable standards when it is likely to induce a reasonable person to commit crime.
Burdon of proof rests with the defendant.

b) Innocent agency doctrine (not a defense to principal)
One who effects a criminal act through an innocent or unwitting agent is a principal in the 1st degree.

Bailey v. Commonwealth – Virginia, 1985 – Defendant taunted victim and convinced police to go by victim’s home, resulting in death of the victim by police shooting. HELD: Defendant’s reckless and criminal conduct was the proximate cause of victim’s death. The intervening act of the innocent agent (in this case the police) does not break the causal chain of criminal liability. IMPORTANT CASE for exam – raises both proximate cause and accomplice liability issues.
Two issues raised in this case:

1) accomplice liability – police did not commit a crime, but underlying crime must be committed to be held liable under accomplice theory. Court said defendant was the principal and used the police as agents.

2) proximate cause – first establish actual cause “but for” defendant’s actions would victim have been killed. Then, ask if it was reasonably foreseeable that victim could be killed as a result of defendant’s actions.
c) Necessity(justification)
The defense of necessity may be raised in a situation in which the pressure of natural physical forces compels an actor to choose between two evils. The actor may choose to violate the literal terms of the law in order to avoid the greater harm.

United States v. Lopez – California, 1987 – Defendant helped his girlfriend escape from prison where she feared for her life, by rescuing her via helicopter. HELD:  If the girlfriend’s is found not guilty by reason of necessity, then no crime occurs and defendant is not liable under accomplice liability. IMPORTANT CASE for exam
d) Imperfect self-defense
Imperfect self defense – a good faith but unreasonable belief by perpetrator that he had a right to defend himself. If a person kills or attempt to kill in the unreasonable but good faith belief in having to act in self-defense, the belief negates what would otherwise be malice, and that person is guilty of voluntary of manslaughter.

Excuse defenses or extenuating circumstances are specific to the perpetrator, and do not apply to the aider and abettor.

People v. McCoy – California, 2001 – Defendant (as accomplice) and perpetrator were tried together for the drive-by shooting of a victim and both were convicted of murder. The conviction of the perpetrator was overturned and upon retrial the perpetrator could be found of voluntary manslaughter. HELD: Excuse defenses or extenuating circumstances that may exist are personal to the actual perpetrator and do not apply to the aider and abettor.  IMPORTANT CASE for exam
e) Victim cannot be accomplice
The victim of a crime cannot be held liable as an accomplice to the same crime.
In Re Meagan – California, 1996 – A 14-yr old girl appealed a conviction of burglary, where she and a companion broke into the home of another in order to engage in sexual intercourse. HELD: An under age female cannot be an accomplice to her own statutory rape.

f) Withdrawal

An accomplice that abandons the crime before completion will be held for attempt, but not for the completed crime. 
People v. Brown – Illinois, 1980 – Defendant and two other men were driving around and decided to steal a car and wreck it. After unsuccessfully attempting to enter a building, defendant abandoned the crime, telling his accomplices that the burglary was bullshit and that he was leaving. HELD: Defendant guilty of attempt burglary.
B. Vicarious liability

Vicarious liability involves a situation where liability is imposed on a person who 1) does not commit the act or omission in question, 2) does not have the mens rea of the crime .
Commonwealth v. Koczwara – Pennsylvania, 1959 – Defendant, the licensee and operator of a Tavern, was held criminally liable for serving of liquor to minors, even though he was not present and had no knowledge of the sales. HELD: Defendant fined $500, but no jail time.
Majority view: Monetary fines but not jail time can be imposed for vicarious criminal liability. 
Minority view: No penalty should be imposed for vicarious criminal liability because no one should be held accountable vicariously for criminal acts.

C. Corporate liability

Corporations can be held liable for specific intent crimes.
State v. Christy Pontiac-GMC. – Minnesota, 1964 – Car dealership held liable for two counts of theft by swindle and two counts of aggravated forgery. 
Elements of Corporate liability:
1) the agent was acting within the course and scope of his or her employment, having the authority to act for the corporation with respect to the particular corporate business which was conducted criminally,

2) the agent was acting, at least in part, in furtherance of the corporation’s business interests, and

3) the criminal acts were authorized, tolerated, or ratified by corporate management.

X. DEFENSES
A. Types of defenses

1. Justification

no criminal act was committed

2. Excuse 

a criminal act was committed, but the accused is not held accountable.

3. Statutes of Limitations (non-exculpatory)

Time limitations on criminal prosecutions based purely on public policy arguments.

4. Incompetence (not a defense)

Incompetence is not a defense. Incompetence has to do with a defendant’s mental condition. A person is not processed for a criminal offense if they are incompetent. If one is mentally incompetent at the time of trial, and the person is treated civilly under their competency is restored.
B. Burdon of Proof
The burden of proof for defenses may rest with the defendant so long as the defendant is not required to affirmatively disprove the elements of the crime.

Patterson v. New York – Supreme Court of the United States, 1977 – Defendant borrowed a rifle and went to his father-in-law’s house, where he saw his wife in a state of partial undress with another man. He shot and killed the other man. HELD: Burdon of proof for EED falling on defendant does not require that defendant affirmatively disprove the elements of the crime. Don’t worry about this case for the exam.
C. Justification Defenses

1. Self-Defense

Elements:
1) reasonable good faith belief in the right to defend

2) reasonable force

defense of property – deadly force cannot be used
defense of home – deadly force 

self-defense – deadly force held to an objective standard
law enforcement – deadly force only when suspect poses a threat to officer or others
necessity – deadly force against an innocent to save yours or another’s life not allowed

3) threat must be imminent
An initial aggressor cannot claim use of deadly force as self-defense unless he clearly withdraws and makes his withdrawal known to the other party (some jurisdictions)
United States v. Peterson – District of Columbia, 1973 – Defendant shot and killed victim, after a confrontation in which the victim was stealing windshield wipers from his wrecked car. HELD: Cannot claim “castle” exception for defending home and area around home because defendant was the aggressor and had a duty to retreat.

Majority: No duty to retreat.

Minority: Duty to retreat, except where it is not safe to do so. Also, a “Castle” exception that your home and the area around your home no requirement to retreat.

a) Imperfect Self-Defense
Acted in self-defense with an unreasonable good faith belief – mitigates murder to involuntary manslaughter. Important for exam.
The use of deadly force in self-defense is held to an objective standard of what a reasonable person would do in the same or similar circumstance.
People v. Goetz – New York, 1986 – Defendant riding on subway train shot and wounded four boys when two of them approached him asking for $5. HELD: Defendant acquitted on all counts except illegal possession of a gun.
b) Reasonable person standard

Reasonable person standard for self-defense includes the sex and physical stature of the defendant claiming self-defense.

State v. Wanrow – Washington, 1977 – Defendant, a female on crutches, was startled and shot victim, who was drunk, had allegedly molested and/or attempted to molest children, including Defendant’s young son. HELD: Care must be taken to assure self-defense instructions afford women the right to have their conduct judged in light of the individual physical handicaps which are the product of sex discrimination.

Two issues:

1) Must consider same or similar circumstances (past experience with victim matters, e.g. history of violence)

2) Must consider sex and physical stature in perceiving danger.

c) Battered woman syndrome
Battered woman’s syndrome is not itself a defense, but can be used to assert extreme emotional distress, heat of passion, imperfect self-defense, perhaps insanity.

Threat must be imminent to justify use of deadly force

State v. Norman – North Carolina, 1988, 1989 – Defendant suffering from battered woman’s syndrome shot and killed her husband while he was sleeping, after years of extreme abuse. HELD: Self-defense ultimately not allowed and defendant sentenced to six years in jail. Her sentence was commuted after 2 months.
2. Defense of Others
Majority – objective reasonable person standard

1) was there a need to defend others? 

2) was the amount of force appropriate?

Minority: alter ego rule – step into the shoes of the person you’re defending

People v. Kurr – Michigan, 2002 – Pregnant woman killed her boyfriend by stabbing him with a knife after he punched her in the stomach twice, she warned him, and he approached her to hit her again. HELD: Defense of others, hence no crime.
Note: Defense of a fetus is not recognized as defense of others in all jurisdictions.

3. Defense of Property

Deadly force cannot be used in defense of property

People v. Ceballos – California, 1974 – Defendant set up trap gun to protect his garage, and a teenager attempting to break in was shot and killed. HELD: guilty of murder.

GR: Non-deadly force can be used to prevent imminent unlawful dispossession of property. , provided property is in possession of defender at the time. (i.e. cannot be used to recapture property)

Exc: Non-deadly force can be used in fresh pursuit of a dispossessor of property. (viewed as extension of original effort to prevent dispossession)
4. Defense of Habitation

Jurisdictions vary
Broad rule: Without proper invitation or warrant, a person may use all the force apparently necessary to repel any invasion of his home (Eatman, Illinois, 1950) 

More common: Deadly force may be used to prevent an uninvited entry into a home if there exists reasonable and factual grounds to believe that unless so used, a felony would be committed inside (Falco, Florida, 1981)

Some: Deadly force may be used in defense of habitation if the intruder also represents an apparent threat to the personal safety of an occupant

5. Law Enforcement

Deadly force can used against a fleeing suspect only when the suspect poses a threat of deadly force to the officer or to others.

Tennessee v. Garner – Supreme Court of the United States, 1985 – Police officer shot and killed a 15-yr old boy who was attempting to scale a fence to escape after allegedly breaking into a home. HELD: Tennessee statute is unconstitutional.
6. Necessity (choice of evils)

Defense of necessity  may be raised in a situation in an actor must choose between two evils. Held to an objective reasonable person standard.
Nelson v. State – Alaska, 1979 – Defendant damaged highly sophisticated equipment in an attempt to pull his car out of the mud. HELD: No significant evil. Other alternatives available. Convicted of reckless destruction of personal property.

Civil disobedience does not constitute a defense of necessity.
United States v. Schoon – US Court of Appeals, 1991 – defendants disrupted an IRS office by chanting, splashing simulated blood on counters, walls, and carpeting, and generally obstructing the office’s operation with the intent to protest conditions in El Salvador. HELD: Defense of necessity not allowed.

Elements of the Defense of Necessity:

1) faced with a choice of two evils and chose the lesser evil;

2) acted to prevent imminent harm;

3) reasonably anticipated a direct causal relationship between their conduct and the harm to be averted; and

4) had no legal alternative to violating the law
Killing of an innocent person is not allowed as a defense of necessity
Queen v. Dudley and Stephens – Queen’s Bench Division, 1884 – Defendants convicted of murder and sentenced to death. Commuted by the Crown to six months.

D. Excuse Defenses
1. Duress

The defense of duress negates the mens rea for a crime (as compared to defense of necessity in which there is no actus reus)

Duress ~ Coercion. The defense of duress is for when someone has been compelled or forced to commit a crime directly. (Person robs a bank because someone will shoot them if they don’t)

United States v. Contento-Pachon – US Court of Appeals, 1984 – defendant, a native of Columbia, agreed to swallow balloons filled with cocaine and transport them to the US when his family was threatened. HELD: Duress defense allowed.
Elements of Duress

1) immediate threat of death or serious bodily injury

2) well-grounded fear that the threat will be carried out

3) no reasonable opportunity to escape the threatened harm 
Duress and necessity can be distinguished by free will:

Necessity – person uses their free will to overcome an evil

Duress – a person’s free will is overcome

Necessity is more appropriate as a defense for the following case than duress

People v. Unger – Illinois, 1977 – Inmate escapes from a low security prison because he had been sexually assaulted, received death threats, and feared for his life.
Duress is not a defense to murder and does not mitigate murder to manslaughter.

Duress may have relevance to the type of unlawful homicide in that the person may not have premeditated or deliberated.
Duress can have significance if prosecuted for murder under the felony murder rule, though defendant may still be guilty of unlawful homicide under depraved heart.
People v. Anderson – California, 2002 – Defendant killed a victim because he was threatened by the father of a girl whom the victim had sexually assaulted.

2. Intoxication

a) Voluntary intoxication

Never a complete defense, but can be a partial defense.

Evidence of voluntary intoxication becomes relevant if the degree of inebriation has reached that point where the mind was incapable of attaining the state of mind required for commission of the crime.

Commonwealth v. Graves – Pennsylvania, 1975 – Defendant had conspired with others to commit burglary. During commission of the crime, the victim sustained injuries that resulted in his death. Defendant had been under the influence of wine and LSD at the time. HELD: If D lacked the capacity to form the intent to commit robbery or burglary, then he could not be guilty of the offense.

Note: In Pennsylvania, the Legislature reinstated Tarver, which allows voluntary intoxication only to mitigate murder to manslaughter but does not mitigate other crimes.

b) Involuntary intoxication

Four types of involuntary intoxication are recognized:
1) coerced intoxication (strictly construed, so acquittals are rare)
2) pathological intoxication – intoxication grossly excessive in degree given amt of intoxicant
3) intoxication by innocent mistake – tricked into taking drugs

4) unexpected intoxication resulting from ingestion of a medically prescribed drug

Involuntary intoxication exculpates a defendant if he/she was:

   unable to form the mens rea for the crime, or

   rendered temporarily insane

3. Insanity

An affirmative defense

Constitutionally, a state can require the defendant to prove they were insane, usually by preponderance of the evidence, occasionally by clear and convincing evidence.

M’Naghten Rule: (a very strict rule, entirely cognitive)

1) did not know the nature and quality of the act, (did not know what they were doing) or

2) did not know that what he was doing was wrong

All or nothing approach, requiring total incapacity of cognition.

Currently the test of choice in California and most jurisdictions.
Other Tests:

Right/Wrong test – absolutely did not know the difference between right and wrong

Irresistible Impulse test – absolutely could not prevent themselves from doing what they did 

Durham or Product test – if as a result of mental disease or defect, person was insane at the time of the commission of the crime – too unstructured, turned over the courtroom to psychiatric experts

Model Penal Code – Substantial capacity test
1) when, as a result of mental disease or defect, the defendant lacked the substantial capacity to appreciate the criminality [wrongfulness] of his conduct; (cognition)
2) when, as a result of mental disease or defect, the defendant lacked substantial capacity to conform his conduct to the requirements of the law. (volition)
Perceived advantages:

     Not absolutist

     Two facets – both cognitive and volitional
In federal courts today:

1) severe mental disease or defect 

2) clear and convincing evidence

Appreciation of wrongfulness means D has:

1) a distorted perception of reality and

2) honest belief that society would condone his actions, even though his actions violate the criminal code
State v. Wilson – Connecticut, 1997 – Defendant believed that victim and victim’s son were systematically destroying his life by poisoning him, and contacted police several times prior to killing the victim.

Experts can come into court and say “on the date in question the defendant was in fact insane.”

State v. Green – Tennessee, 1982 – Defendant killed a police officer believing that a doctor in New York had invented a machine called an ousiograph that could detect messages being sent to and directing his brain. Not an important case for our purposes

On an exam, when you have a question about a person’s mental condition, you cannot simply focus on insanity. Address other issues as well, including diminished capacity, actuality, intoxication.

If you see a fact pattern that indicates a mental disease or defect

Address insanity (not brought very often, not often successful)
Then look to mens rea - could the defendant form the required mental state?
Identify intoxication if present

Identify diminished capacity as a possible defense

Point out that diminished capacity is disfavored

Go through actuality evidence
4. Diminished Capacity
Expert decides: When an expert comes into court and offers an opinion that the defendant lacked the capacity to form a specific mental state.

Not allowed as a defense in California and most jurisdictions

Experts may not offer an opinion on whether the defendant had the capacity to form the required mental state (diminished capacity defense), but may testify as to the nature of the mental disease or defect.

State v. Wilcox – Ohio, 1982 – Defendant appealed conviction of aggravated murder and aggravated burglary arguing that he should be able to present expert testimony that he lacked the capacity to form the specific intent to commit the crimes with which he was charged. HELD: Diminished capacity defense not recognized in Ohio.

Problems with diminished capacity:

· unlike intoxication, is not amenable to quantification

· assumes that because D is less culpable D is less dangerous, when in fact the opposite can be true.

· Seriously disturbed Ds may be sentenced to a shorter prison term instead indefinite commitment to a mental hospital

· Not necessary because mental capacity is a mitigating factor at sentencing

5. Actuality Evidence
 Jury decides: The expert only testifies as to the mental disease or defect of the defendant, describe symptoms, how it is caused, etc. so long as the expert does not offer an opinion as to whether the defendant was capable of forming a specific mental state. The attorney then argues that his client lacked the capacity to form a specific mental state.

6. Infancy

At common law for children:

    under age 7: 
presumed to be without criminal capacity

    between 7 – 14:
rebuttable presumption of criminal incapacity

    14 and older:
fully responsible

In most jurisdictions, including California, provide at least:

Under 14 – rebuttable presumption that they didn’t know what they were doing was wrong.

This is very easy to rebut – talk to a parent, a teacher, etc.

In Re Devon T. – Maryland, 1991 – Defendant appealed a conviction of possession of heroin with intent to distribute. HELD: D knew what they were doing was wrong because D tried to conceal his activities.
XI. Constitutional issues

The Fourth Amendment prohibits unreasonable search and seizure. Apprehension of a suspect falls within the context of seizure – seizure of the person.
-2-

