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1. Introduction

1. Sources of contract law
1. state common law
2. state statutory law (articles one and two)
3. CISG – federal law
4.  international treasties
5. appellate opinions
2. Commentary.Sources of contract law
1. Applied to a number of different examples
1. UCC Article 2  - GOODS having to do with sales, “transaction of goods”
2. UCC Article 1 -  having to do with General Provisions
3. Problem.Dispute.Digital photographs - WHICH SOURCE OF CONTRACT LAW DO WE APPLY?
1. Problem with goods? Or with services? 
1. Goods – article two. 
2. Services – common law, or some other statute. 
Does the UCC Apply?

Unless displaced by the provisions of the UCC, principles of law and equity shall supplement its provisions.
See – 

· UCC 1 – 102 – Purposes; Rules of Construction, Application and Subject Matter of the Act
· UCC 2-105 – Definitions: Transferability; “Goods”’ “Future” Goods; “Lot”;  “Commercial Unit”
· PREDOMINANT PURPOSE

e.g. Nim Plastics Corp. v. Standex International Corp.
Gravaman action test – Claiming problem with service? Or with goods?

2. Commentary.Introductory vocabulary and concepts
Consideration, gratuitous promise, conditional gratuitous promise, executed gift, bargained for exchange of promise for performance, bargained for exchange of promise for promise, promissory estoppel, bargained for exchange of promise for illusory promise

3. Commentary.Restitution
1. When property has been unjustly taken or has been unjustly retained
2. Contract formation and alteration

Formation Elements – offer, acceptance, consideration, mutual assent
1. What promises are enforceable and why?  

Did the promisor seek a performance and was it given by the promisee in exchange for the promisor’s promise?

Does an exception apply so that the sought performance does not constitute consideration?

Did the promisor seek a return promise and was it given by the promise in exchange for that promise?

Does an exception apply so that the sought promise does not constitute consideration?

Did the promisor make a promise in recognition of a benefit previously received?

Did the promise rely on the promise?

R.2d § 71 Requirement of Exchange; Types of Exchange
R.2d § 72 Exchange of Promise for Performance

R.2d § 73 Performance of a Legal Duty

R.2d § 75 Exchange of Promise for Promise

R.2d § 76 Conditional Promise

R.2d § 77 Illusory and Alternative Promise

R.2d § 84 Promise to Perform a Duty in Spite of a Non-Occurrence of a Condition

R.2d § 86 Promise for Benefit Received

R.2d § 90 Promise Reasonably Inducing Action or Forebearance

1. Consideration
1. Benefit to the promisor – “got what he bargained for”
2. Detriment to the promisee
1. Relinquishment of a legal right
1. Act
2. Forbearance
3. Partial or complete abandonment of an intangible right
3. Bargained for exchange
4. Does NOT affect executed performance
2. Commentary.Consideration and estoppel
1. Hamer v. Sidway – boy who stopped the good life for a promise
1. Court says that junior gave up his right/personal liberty, so there was detriment

2. Consideration - forebearance
2. Wood v. Lucy, Lady Duff-Gordon
1. Even though return promise constituting consideration was implied and not expressed, it does become a legal contract.

3. Allegheny College v. The National Chautauqua County Bank of Jamestown
1. Allegeny college is promising to name the memorial after her and she’s promising to pay. 
2. Donative promise with return consideration
4. Strong v. Sheffield
1. She refuses to pay: because there was no consideration. She made the promise to pay, but he didn’t promise to do anything for her. She wanted him to promise to forebear on collecting on the debt. 
2. She was given an illusory promise 
1. False recitals of consideration
3. Mattei v. Hopper
1. Illusory Promise – no consideration
2. Why did court say not an illusory promise?
1. Because of the good faith 
2. Satisfactory clause okay 
1. When based on commercial value or quality that would be determined by a REASONABLE OBJECTIVE PERSON
2. When based up on personal, fancy, or taste by one person, needs to be based on a GOOD FAITH SUBJECTIVE test of the defendant.
3. Discretion impeded by what a reasonable person would believe, therefore there WAS consideration – promising to act by good faith in return for you to promise to sell
4. Indiana-Amercian Water Co., Inc. v. Town of Seelyville
What are the output requirements between contracting parties?

Sec 2 – 306 – Output, Requirements, and Exclusive Dealings

1. Were they were obligated to buy all of their water from them?

2. Is it an indefinite quality promise ? 

1. Indefinite qualities - they didn’t promise to buy a specific quantity 

2. If so, then not enforceable – no consideration
3. Or is it a requirement contract? 

1. Enforceable
2. Not illusory because there is a minimum requirement and because of the UCC section article two, section 2-306. 
1. There’s some restraint, you have to act in good faith.

1. Here, if they want to reduce the amount of water, they have to honestly need less water and it must be reasonable commercial standards of fair dealing - consideration
5. Passante v. McWilliam
1. Promise unenforceable because past consideration 

1. what one party got preceded what the other party wanted 
2. Past consideration is seen as gratuitous and non-binding

3. See Below – 

1. EXCEPTIONS – CAN BE ENFORCEABLE TO EXTENT TO PREVENT INJUSTICE
· § 82 PROMISE TO PAY INDEBTEDNESS; EFFECT ON THE STATUTE OF LIMITATIONS new promise and the fact that you won’t use statute of limitations as a defense 
· § 86 PROMISE FOR BENEFIT RECEIVED – PAST CONSIDERATION judicial exception where a promise made in recognition of past consideration
Unjust – enrichment of one party as a result of an unequal exchange
Substitute for consideration

2. Doctrine of Promisory Estoppel 
1. A promise made with the intention of inducing reliance, and justifiably relied upon by the promisee to her detriment
2. No bargain for exchange – but there is a enforceable promise
3. Elements 
1. Promise
2. reasonable expectation to induce action – terms 
3. actual reliance
4. reasonable reliance.
4. Application of promissory estoppel varies from jurisdiction to jurisdiction
Is the contract enforceable by Promissory Estoppel?

§ 90 PROMISE REASONABLY INDUCING ACTION OR FORBEARANCE
3. Problem.Dispute.Sale of residence (Part A)
1. If promisor is requesting forbearance then there is consideration
2. Estoppel prevents a person from showing the truth contrary to a representation of fact made by him after another has relied on the representation
3. The promisor is affected by reliance which he does or should foresee
4. Sarah relied, acted and depended on Pat’s money, and by promissory estoppel should be “remedied” as justice reasonably requires.

4. Kirksey v. Kirksey
1. Whether Isaac bargained for Angelico to stay on his land (place to live for as long that he wanted) 
1. for her children to work on his plantation in exchange for a place for her to stay
2. for sexual relations between Angelico
3. as a place holder so that after Angelico had occupied the federal land for a specific amount of time he could then take over the ownership
4. or if he merely have her a piece of land for an undeterminable amount of time, so that he could revoke it whenever he wanted…
5. Final judgment was that there was not sufficient consideration for the promise to be enforceable. The court at the time found that the promise was a gratuity.  i.e. that Isaac was giving her the house because he was a generous, therefore the promise could not be enforced.
5. Ricketts v. Scothorn
1. Katie reasonably relied on her grandfather’s promise, and in doing so quit her job (putting herself in a “position for the worse”)
2. Mr. Rickett’s should have reasonably foreseen her actions
6. Garcia v. Von Micsky
1. And, was her reliance reasonable, in light that there weren’t any tests that were done, and there had been a previous informed consent?
2. NO

2. How and when do enforceable promises arise?
1. Commentary.Mutual assent 

R2d § 4 How a Promise May be Made
R2d § 19 Conduct as Manifestation of Assent

R2d § 22 Mode of Assent: Offer and Acceptance

R2d § 24 Offer Defined

R2d § 33 Certainty

R2d § 35 The Offeree’s Power of Acceptance

R2d §36 Methods of Termination of the Power of Acceptance

R2d § 37 Termination of Power of Acceptance Under Option Contract

R2d § 39 Counter - Offers

R2d § 40 Time when Rejection or Counter Offer Terminates the Power of Acceptance

R2d § 41 Lapse of Time

R2d § 42 Revocation by Communication from Offeror Received by Offeree

R2d § 43 Indirect Communication of Revocation

R2d § 45 Option Contract Created by Part Performance or Tender

R2d § 46 Revocation of General Offer

R2d § 47 Revocation of Divisible Offer

R2d § 48 Death or Incapacity of Offeror or Offeree

R2d § 50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise

R2d § 62 Effect of Performance by Offeree Where Offer Invites Either Performance or Promise

R2d § 87 Option Contract

UCC § 2-204 Formation in General

UCC §2-205 Firm Offers

UCC § 2-206 Offer and Acceptance in Formation of Contract

2. Introduction to offer and acceptance 
1. Is there an offer?
1. Offer – manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
2. Does the offer form the basis for an option contract?

1. Options contract is a promise which meet the requirements for the formation of a contract and limits the promisor’s power to revoke an offer

3. If the offer was not the basis for an option contract, was the offeree’s power of acceptance terminated prior to the acceptance?

4. If the power of acceptance was not terminated, was there an effective acceptance?
OFFER – COMMON LAW and UCC 
A. Was the offer communicated?

a. R.2d 24

i. A manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it

b. Objective test

c. See UCC 2-204
B. Does it have sufficiently definite terms? 

a. Common law

i. Subject matter

ii. Price

iii. Delivery

iv. Payment terms
C. Does it indicate a desire to enter into a contract?
a. Must specify the performances to be exchanged and the terms that will govern the relationship

b. See UCC 2-206
i. Offer is the master of method of acceptance

D. Is it directed at a group of people? 

a. Can be an undefined group of people

i. Advertisement

1. Could be an invitation to negotiate
a. See R2d.26

b. See UCC 2-204

2. Could be an offer, whereby binding the offeror to stated terms

E. Was the passage of time reasonable from the offer?
a. Expressly stated, or within a REASONABLE time 
b. R.2d § 41

c. Expressly stated or implied

d. Depends on circumstances
F. R2d.36 Where the offer may be rejected ( 

a. Rejection

i. R.2d § 38
ii. If state, “I’ll think about it” ( NOT a rejection

b. Counteroffer

i. R.2d § 39
ii. Rejection of original offer and substitution of a new offer 

c. Offeor’s Death or Mental Disability

G. Revocation

a. Takes effect when that intent is manifested to the offeree

i. R.2d § 42 

1. Direct

ii. R.2d § 43
1. Indirect
iii. R.2d § 46

1. To the public
iv. EXCEPTION to Offeror’s ability to revoke an Offer
1. Firm Offer

a. See UCC 2-205

b. Do not need consideration here to hold this type of options contract open

2. Options Contract (def R.2d 25)
a. See R.2d 87
i. Need consideration

ii. Subsection 2 – promissory estoppels where offeree relies on offeror’s forbearance of revoking offer

1. Do not need consideration here

b. See R.2d 45

i. Options Contract Created by Part Performance or Tender

ii. Offeror is bound until offeree completes task, however offeree doesn’t have to complete the task

Acceptance – COMMON LAW and UCC


1) Was there a specific form of acceptance invited?
a) R.2d 30 Form of Acceptance Invited

2) Was there an acceptance?

a) Offeree’s manifestation of assent to the offer
i) R.2d 35 Power of Acceptance

b) Communicated

i) R.2d § 56 acceptance by promise Necessity of Notification to Offeror
3) Was the acceptance in accordance with the terms in the offer?

a) UCC 2-206

b) R.2d 50, 53, 54-56, 69

4) Acceptance by performance?

a) R.2d § 53

i) Acceptance by Performance; Manifestation of intent not to accept
b) R2d §54

i) Acceptance by Performance; Necessity of notification to offeror

ii) Not necessary unless offer requests notification

c) UCC 2-206

i) Does the offer invite acceptance by performance?

5) Does the offer invite acceptance by performance that cannot be accomplished instantly?

a)  R2d § 45 Option Contract Created by Part Performance or Tender

b) Offeror loses right to revoke offer until offeree completes performance

6) Does the offer invite acceptance by silence?

a) See R.2d § 69
7) Was there an oral agreement?

a) Yes, this is just a ‘written memorial of an oral agreement’

b) R.2d § 27 Existence of Contract Where 
4. Donovan v. RRL Corporation
1. Generally, advertisements are not offers

1. Invitation to negotiate 

2. R.2d 26 Preliminary Negotiations
2. Advertisements that offer specific performance constitute an offer 

3. Advertisement of an automobile is a reasonable offer inviting the consumer’s assent to a bargain
5. Beard Implement Company, Inc. v. Krusa
1. offeror is the master of form of acceptance. UCC 2-206, restatement section 27.
2. Person who makes an offer gets to decide how offer will be accepted – “accepted by an authorized representative”

6. Problem.Dispute.Duration of offers (Part A)
7. Problem.Dispute.Graduation party
1. Use of R2d.30

1. Offeree must accept offer by terms of invitation
8. Problem.Dispute.Sale of used Jaguar
Options
9. A promise which meets the requirements for the formation of a contract and limits the promisor’s power to revoke the offer
1. With consideration
1. The offeree must purchase the option by providing an additional consideration, tied to the promise to not revoke

10. Exceptions
1. Where statute permits
2. UCC2-205 Firm Offers
1. Without consideration here, a contract for goods is held open for three months
3. Promissory Estoppel
1. Promise to hold offer open should be enforced here to prevent injustice even though no consideration
1. R.2d 87 sec 2
1. Relied on promise to not revoke offer
2. R.2d 90
1. Promise to hold offer open
2. Reasonably expected reliance
3. Actual justifiable reliance
4. Enforcement necessary to prevent injustice
3. CISG 16
1. No consideration needed for contracting states
11. Problem.Dispute.Duration of offers (Part B)
12. Problem.Dispute.World Cup soccer balls (Part A)
13. Commentary.Option contracts
14. James Baird Co. v. Gimbel Bros., Inc.
1. No basis for finding an accepted offer, and no consideration for a valid option contract
2. Contractor not justified in relying on an unaccepted offer

1. Specifically, in the offer states “for prompt acceptance after general contract had been awarded”

2. R.2d 30
3. Not a bilateral contract either

1. Subcontractor did not promise to ‘not revoke offer’ if the plaintiff promised to use their offer.
15. Drennan v. Star Paving Co.
1. Protection of justifiable reliance as a general value of contract law
2. Implied subsidiary promise not to revoke bid
3. Unilateral offer
4. Acceptance by partial performance
1. R.2d 45
5. General Contractor did justifiably rely on the offer because the terms of acceptance were ambiguous, therefore it was reasonable for them to believe performance functioned as acceptance.
6. R.2d 87 subsection two – promissory estoppel
16. First National Bancshares of Beloit, Inc. v. Geisel
1. Nominal consideration is sufficient to support a written option contract if it proposes an exchange on fair terms within a reasonable time.
2. The courts usually let parties decide if it’s sufficient consideration

3. Material Benefit Rule
1. R.2d 86
2. A doctrine that permits enforcement of a promise without present consideration where the promise is made in recognition of a benefit previously conferred on the promisor by the promise and enforcement is needed to prevent injustice.

3. Promisor is morally obligated to honor a promise to pay for a prior benefit.

4. If value is disproportionate, promise is unenforceable
Sufficiently definite terms
General Rule ( contract is reasonably certain if language of an agreement interpreted in context and in light of applicable legal rules, provides enough content to establish an intent to contract, a basis for finding breach and a means of providing rememdy

· Are the terms vague?

· Stated so obscurely or in such general language that one can’t reasonably determine what it means

· Are the terms ambiguous?
· Terms is capable of more than one mening

· Look at context 
· Are the terms omitted?

· Agreement has a gap

· Courts look at Prior relationship ( course of dealings (UCC 1.205, R.2d 202, 203)

· Trade usage, common usage, or custom that is applicable

· Subsequent conduct

· Express words used by parties
1) Are the terms of the contract reasonably certain?

a) R.2d 33
2) Do the terms provide a basis for determining breach and for giving the appropriate remedy?

3) Does the fact that terms are left out demonstrate that the manifestation is not intended to be an offer or acceptance?

4) Is there intent to form a contract?

5) In reasonable circumstances, the court can supply an essential term if the parties cannot agree.

a) See R.2d 204
6) Some terms the court simply can’t supply
a) General rule – construction is an extension of interpretation and employed to reach the reasonable intent of the parties
b) Legally implied into a contract to supplement or clarify express language

17. Academy Chicago Publishers v. Cheever
18. Lafayette Place Associates v. Boston Redevelopment Authority
Inconsistent intention 
Jest

1. Was it in Jest?

a. How do you know whether the person was joking or not?

i. Asking the defendant on the stand.

ii. Evidence from the circumstance, the people around, credibility…

2. The person was joking
a. Did the offeree know or have reason to know the person was joking?
i. Did offeree think it was in jest? 

1. YES  (NO contract 

ii. Did offeree think it was in jest?
1. NO ( Go to reasonable person standard
a. What would a reasonable person determine?

i. Yes a joke, (no contract

ii. No not a joke ( yes contract

19. Lucy v. Zehmer
1. Offeree is the joker

2. If the offeree is joking, there is still a contract if the offeror didn’t know or didn’t have a reason to know it was a joke
1. Circumstances indicate that Zehmer’s intentions were real

20. Leonard v. Pepsico
1. The offeree here had reason to know that the offer was in jest
Misunderstanding
General Rule ( a material misunderstanding precludes contract formation when the parties are equally innocent in not reasonably realizing the misunderstanding or equally guilty in realizing it but not saying anything

1) Did both parties attach different meanings to their manifestations?

2) Did none of the parties know or have reason to know what the other party intended?

3) Did both party know or have reason to know what the other party intended?

4) Did the buyer have reason to know what the seller meant?

a) YES ( contract on seller’s terms.

5) Did the seller have reason to know what the buyer meant

a) YES ( contract on buyer’s terms.

6) See R.2d 20

21. Problem.Dispute.Misunderstanding
22. Raffles v. Wichelhaus
1. Neither party knew or had reason to know the other party had attached a different meaning to an essential term

2. There was NO enforceable contract
23. Problem.Dispute.University purchase of fire extinguishers
Battle of the Forms

· Parties enter into a contract using standard forms – containing boilerplate terms – and one of the parties states their form is controlling
When would this be used?

1) When a party is trying to get out of a contract

2) When a party is trying to escape liability stating the other party controlled the terms of the contract

What happens?
a) Mirror Image Rule – Common Law
i) Requires acceptance to match the offer exactly, with no alteration or qualification. If the acceptance doesn’t, is a rejection or a counteroffer.
b) Last Shot Rule – Common Law
i) Requires the two parties to adhere to the last party’s offer as the final contract

c) UCC 2-207 Additional Terms in Acceptance of Confirmation
i) Does NOT follow common law rules

ii) Subsection One
(1) Whether a reply (with additional or different terms) to an offer is an acceptance?

(a) Were the process of offer and acceptance definite?
(i) Definite refers to process of offer and acceptance and not the context of the acceptance itself – “not Tenative” 
(ii) See Steiner v. Mobil 

(b) If not an expression of acceptance (not defined in UCC), was it a written contract?

(c) Was the acceptance seasonable, R.U.C.C. 1-205? 
(i) Within the time stated with the contract?

(d) If no time stated, was the acceptance within a reasonable time?

If yes to the above questions (  IS an acceptance
If NO to the above question ( NOT an acceptance

If NO to the above questions, HOWEVER, performance by both parties indicate a contract ( IS an acceptance

Contract is according to agreed terms, and the rest to be decided by a court.
(UNLESS
Was the acceptance expressly conditional on agreement to additional terms?
iii) Subsection Two

(1) Depends on jurisdiction for additional v. different
(2) After an agreement has been reached, do the additional terms (proposals) become incorporated into the contract? 
(a) Are they both merchants?

(i) Person who deals in goods of that kind and who by following a particular occupation has or represents having knowledge or skill concerning the goods

(b) Do the terms materially alter the contract?

(i) Would the alteration result in surprise – reasonable expectation in light of common practice and usage?

(ii) or hardship? – unbargained for burden?

(c) Does the offer limit acceptance to its terms?

(d) Does the offeror object to the additional terms?

If Yes to any of the above ( not additional terms
iv) Subsection Three

(1) Where the offeree’s response is not an acceptance with additional or different terms but a counteroffer which has never been deliberately accepted…
(a) Do the actions of both parties indicate that a contract has been formed?

(b) YES( contract formed

(2) Contract is agreed terms

(a) Conflicting terms go away

(3) UCC also supplies supplementary terms

(a) Role of trade usage, course of dealings between parties

(b) “gap fillers” from UCC
24. Steiner v. Mobil Oil Corp.
1. According to the UCC, mutual accent is not required for every term of a contract
2. See UCC 2-204

1. Need to find that the parties engaged in offer and acceptance

2. And see whether the UCC can fill in terms

3. Under subsection (3) parties may form a contract even though they do not agree to terms of payment

1. Time or place of performance

2. Or quantity of terms being sold

Mutual assent in the mass distribution of consumer products, services, and information
25. ProCD v. Zeidenberg
1. Whether buyer accepted terms of shrink wrapped license in box containing software?

1. yes
2. Based on economic theory

1. Mass marketing theory 

2. Reasonableness of some terms outside of the box

3. Easterbrook 

1. Due to economics, it’s the consumers responsibility to read all terms in agreement

4. Offeror can specify the manner -  common law – ProCD specified the manner by which the contract was to be formed…. After having an opportunity to look over the contract 

26. Hill v. Gateway 2000, Inc.
1. Whether consumer who ordered a computer was bound by an arbitration clause in the customer agreement that was delivered with the computer?

1. Yes

2. Accepted arbitration clause by retaining computer past 30 days
3. If you state in contract you will notify of changes, need to make a reasonable effort to notify consumer of changes if this occurs.
27. Mattingly v. Hughes Electronics Corporation
1. Whether consumer bound to an additional clause that was added after their agreement?
1. No
2. Offeror bound themselves by their own language, therefore by their terms they were supposed to with good faith notify the customer of any changes, they failed to do so.
3. Implied-in-fact contracts 
1. Parties create a contract which is apparent from a reasonable interpretation of their conduct
2. Problem.Dispute.Soccer trainer
3. Marvin v. Marvin
3. Pre-contractual liability and agreements to negotiate
1. Pop's Cones, Inc. v. Resorts International Hotel, Inc.
1. Defendant told plaintiff to “pack up,” they were 95% there, and they only needed a signature to complete the deal
2. To rely on promissory estoppels

1. Need to have a clear and definite promise

1. Designed to avoid injustice

2. Promise made with expectation that promise will rely thereon

3. The promise must in fact reasonably reply on the promise

4. Detriment of a definite and substantial nature must be incurred in reliance on the promise
2. Copeland v. Baskin Robbins U.S.A.
1. Agreement to agree

1. Parties show interest in talking about negotiations to see whether a contract is feasible. 

1. Preliminary negotiations or agreement for future negotiations

2. Contract to Negotiate

1. When it becomes clear that both parties intend to enter into a contract with terms left to be negotiated, this becomes a mutually binding obligation to negotiate in good faith.
1. Letter of Intent

2. Draft Contract by attorney
2. May recover under theory of promissory estoppel

3. Damages

1. Actual damages caused by the injured party’s reliance on the agreement to negotiate

1. Out of pocket costs in conducting the negotiations

1. Can’t recover from loss profit

4. Distinguish Damages

1. Unjust Enrichment


1. Recovery based on ideas disclosed or services rendered during negotiations

2. Promissory Fraud
1. Promise made without any intention of performing it

4. Altering contractual relationships through rescission, modification, and waiver, and settling claims
Were there any changes to the contractual obligations?
Was there a promise to modify a duty under a contract not fully performed on either side?

Was there a term in the contract requiring modification in writing?

Was there a promise to perform a conditional contractual duty in spite of the non-occurrence of the condition made either before or after the time of the condition to occur?

Did the party waive its right to sue for breach?

Are the circumstances such that an alleged waiver does not have effect?

Did a party waive its right to sue for breach?

Was there a settlement of a legal claim?

R.2d § 73 Performance of a Legal Duty

R.2d § 74 Settlement of Claims

R.2d § 89 Modification of Executory Contract

R.2d § 279 Substituted Contract

R.2d § 280 Novation

R.2d § 281 Accord and Satisfaction

UCC 1-207 Performance or Acceptance Under Reservation of Rights

UCC 2-209 Modification, Rescission and Waiver

UCC 3-311 Accord and Satisfaction by Use of Instrument

Pre-Existing Duty Rule
1) The performance of a promise to perform a pre-existing duty is not consideration
2) The modification of a contract is not binding unless it is supported by new consideration given by the other

Rescission
1) The rescission is a contract to cancel a contract.

2) Rescission eliminates the preexisting duty rule because it eliminates the original duty.

3) The original contract was rescinded by mutual consent.
4) Common Law ( need consideration

a) See Watkins

5) UCC ( 

a) See UCC 2209 ( doesn’t need consideration

b) Good faith test

i) to public policy, business and commerce or according to good faith, perhaps it’s not necessarily a bad result if there’s no consideration.
c)  The test of "good faith" between merchants or as against merchants includes "observance of reasonable commercial standards of fair dealing in the trade" (Section 2–103), and may in some situations require an objectively demonstrable reason for seeking a modification. 

Waiver
1)  Voluntary abandonment of a contractual right

2) Unilateral

a) One party unilaterally gives up a contractual right without asking for or receiving anything in exchange

3) Common law rule

a) If right to be given up is a material right, it can’t be validly relinquished by a unilateral waiver
b) If right relinquished is non material, there doesn’t need to be consideration for the unilateral waiver
1. Problem.Dispute.Litigating sexual harassment claim
2. Commentary.Pre-existing duty
3. Watkins v. Carrig
1. Defendant claimed pre-existing duty rule as a defense, however court found there had been a rescission of the original contract

2. Rescission - agreement to do the contract at a different price

1. Defendant released plaintiff from legal obligation to perform at the lower price in exchange for the defendant promising to forebear pursuing claims 

4. Angel v. Murray
1. Courts reluctant to apply the pre-existing duty rule when party encounters unanticipated difficulties and the other party, not influenced by coercion or duress, voluntarily agrees to pay for the additional compensation
5. LaGuardia Associates and Field Hotel Associates v. Holiday Hospitality Franchising, Inc.
1. Because they did not terminate the plaintiff’s for nearly ten months, they waived their right to rely on that default as a basis for termination fo the agreements
2. Waivers can be withdrawn only if party whose performance has been waived gives adequate notice to the other party
6. Wisconsin Knife Works v. National Metal Crafters
Commentary.Settlement of claims
Requires mutual assent and consideration

A settlement in which one party promises to forego pursuing a disputed claim or an undisputed claim that is unliquidated in exchange for the other party’s promise or performance is enforceable notwithstanding the pre-existing duty rule, subject to limits on either good faith or reasonableness of the claim ( R.2d 74

1) Disputed 
a) Tortfeasor denies tort
2) Undisputed
3) Unliquidated
a) Presently one does not know and cannot calculate with mathematical certainty the precise amount of owing
4) Liquidated
a) One knows or can calculate with mathematical certainty the precise amount owing if the amount is owing at all
5) Substitute contract

a) Claim was disputed or unliquidated

b) Settlement contract that substitutes for the original claim ( novation (R.2d 280)
c) See R.2d 279

i) A contract accepted by the oblige in satisfaction of the obligor’s existing duty

ii) Original claim can’t be recovered for once the settlement is in place

6) Executory Accord
a) Claim was undisputed and liquidated
b) Settlement contract that suspends the original claim pending the performance of promises in the settlement contract

c) Settlement contract and subsequent performance ( accord and satisfaction ( R.2d 281

d) Satisfaction discharges both the suspended claim and the accord

i) If they don’t do the performance on time, they can pursue the original claim, or the accord

Problem.Dispute.Settlement of tort claim (Part A)
e) Foakes v. Beer
f) Fiege v. Boehm
i) See R.2d 74
ii) In a situation where one party promise to forebear pursuing a claim for the other party’s promise, there will be consideration here if

(1) Was there forbearance to sue for a lawful claim?
(2) Was there a promise to pay for the foreberance?

(3) Was there an honest intention to prosecute litigation which was not frivolous, vexatious or unlawful, and which was believed to be well-founded?

iii) Where the parties at the time of the contract by reasons of good faith belief (74 (b)) that there was a bona fide issue at hand, the forebearance to pursue a legal claim is substantial consideration
g) Problem.Dispute.Check tendered in satisfaction
Whether or a check can be tendered in full satisfaction of a claim?
i) See UCC 3-311 Accord and Satisfaction by use of Instrument
(1) Article three for commercial paper - including checks and promissory notes
(2) Rules regarding collection and liability on checks and promissory notes
(3) Regarding settlement for a claims
(4) Necessity of looking to see whether statutes displace common law
(5) Only deals with undisputed and liquidated
Avoidance of contracts: For what reasons may a party avoid the obligations of a contract?
1) Capacity
a) One can escape contractual obligations or incur only voidable contractual duties if (
i) Age of majority
ii) Mental illness
iii) Intoxications
iv) drugs
b) See R.2d Contracts 7, 12, 14, 15, and 16. 
c) A person who has incurred a voidable contractual duty may perform the contract and insist on its performance by the other contracting party or may avoid the obligations of the contract.  

d) But a person who's property is under guardianship by reason of an adjudication of mental illness or defect does not even have the capacity to incur voidable contractual obligations. 

e)  R.2d Contracts 13. 
2) Statute of Frauds
a) See UCC 2201
b) For UCC, when object is more than 500 bucks, needs to be in writing

c) There are exceptions
d) Many agreements are enforceable as contracts even if not evidenced by any writing or electronic record,
e) However, some agreements, identified in statutes adopted by each of the fifty states, are not enforceable as contracts unless evidenced by a sufficient writing or electronic record that is signed by the party against whom enforcement of the contract is sought.  Note that such agreements need not be entirely in writing.   
f) There must only be a writing sufficient to indicate that a contract has been made.  
i) "The following contracts are invalid, unless they, or some note or memorandum thereof, 
g) Parliament repealed most of its Statute of Frauds in 1954, and the Convention on the International Sale of Goods expressly rejects the requirement of a writing. 
h) The statute we are responsible for (
i) U.C.C. 2-201 (adopted in California with trivial amendment as Cal. Uniform Commercial Code 2201) governing contracts for the sale of goods for the price of   ($5,000 or more in amended U.C.C. 2-201).
i) Important vocab
(2) Electronic.-- The term "electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, or similar capabilities.

 

(9) Record.-- The term "record" means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.

 

(5) Electronic signature.-- The term "electronic signature" means an electronic sound, symbol, or process, attached to or logically associated with a contract or other record and executed or adopted by a person with the intent to sign the record. 

 

(4) Electronic record.-- The term "electronic record" means a contract or other record created, generated, sent, communicated, received, or stored by electronic means.

 

Section 101(a) of E-Sign applies to transactions governed by existing Article 2

 

In states that do not adopt amendments to U.C.C. Article 2, E-Sign (or UETA to the extent that it pre-empts E-Sign) will apply to transactions subject to Article 2

1. Commentary.Electronic communication
2. Donovan v. RRL Corporation (reprise)
3. Hoffman v. Boone
Plaintiffs contend that all of their previous agreements were made in oral agreements, therefore they reasonably relied on the oral contract to their detriment
This court found that the estoppels principles are applicable to the UCC contracts

· Clear and unambiguous promise

· Reasonable and foreseeable reliance on the promise

· Here, because of prior dealings

· Unconscioiunable injury
2. Mistake, misrepresentation, duress, and undue influence
1. Commentary.Mistake, misrepresentation, duress, and undue influence 
1) Mistake *not all mistakes justify escape from a contract
a) JEST
i) Was a contract formed in the first place?
ii) If A was joking, and B was not, common law provides that a contract was formed.
iii) EXCEPTION - B knew or had reason to know that A was joking
iv) Restatement 18 - if one party is deceived and has no reason to know of the joke, the law takes the joker at his word.
(1) Leonard v. Pepsico
b) MISUNDERSTANDING
i) Whether the misunderstanding prevents the formation of a contract?
ii) Law permits escape from these contracts in some situations
iii) Restatement 20 - Effect of Misundertanding
iv) Raffles v. Wichelhaus 
(1) neither party knew of the meaning the other party had attached
c) ERROR IN INTEGRATION
i) Parties may have erred in transcribing their agreement into writing
ii) When an error is proven, courts will "reform' the writing agreement.
d) MISTAKEN ASSUMPTION
i) When one or both of the parties entered into a bargain partially based upon a belief not in accord with the facts
(1) Unilateral
(2) Mutual ( Depends on 
(a) Nature of the mistake
(b) Affect upon the value of the bargain
(c) Risks assumed by the parties
ii) Sherwood v. Walker - rule on mutual mistake has generally been abandoned.
iii) Restatement 151 - 154 - modern formulation
(1) Look to see how Restatement approaches mistake
(2) Confined to errors of fact, 
(a) Error in judgment does not qualify as a mistake
(b) In correct prediction of future events is not a mistake
(c) Mistake of fact must be distinguished from mistake of meaning
(3) Mutual mistake
(a) Relates to factual assumption so shared by the parties
Mutual mistake (R.2d 152, 151, 154)  is avoidable by the adversely affected party if the following prerequisites are satisfied

1) A t the time of the contracting the parties must have shared an erroneous belief concerning the facts

2) The erroneous fact was a basic assumption on which the contract was made, must be so fundamental to the shared intent and purpose of both parties that it is reasonable to conclude that they would not have made the contract at all or on the present terms had they known the truth

a) Aggrieved party’s motivation, as shared with the other party

3) Mistake must have had a material effect on the agreed exchange of performances

a) Calls for an assessment of the mistake’s impact on the balance of the exchange

4) Adversely affected party must not have borne the risk of the mistake
a) May be express

b) May be inferred from contract terms

c) General expectations and practices in the market or community

Elements of a unilateral mistake (R.2d 153) the expectations of the non-mistaken party must be protected insofar as they are reasonable and legitimate

1) Unilateral mistake
a) One party knows the true facts and the other party does not
b) Both parties are unaware of the truth, yet the fact in issue affects the decision of only one of the parties and is of no interested or relevance to the other
2) The error concerns a fact
3) The fact is a basic assumption on which the mistaken party made the contract
4) The mistake has a material effect on the exchange, adverse to the mistaken party
5) The mistaken party must not bear the risk of the mistake
a) If due to negligence, the court rarely permits avoidance

b) Reasonable care
i) Donovan - car dealer seeks to escape from a contract to sell a Jaguar for a price less than it had intended
ii) Drennan - subcontractor submits a miscalculated bid.
iii) Restatement 266 - resulting in extreme hardship though impracticability of performance or frustration of purpose
iv) Restatement 152 - resulting in an unexpected material imbalance in the exchange.
b) NO RELIEF FOR MISTAKE IN CALCULATION OF EXPECTED BENEFIT
1. Problem.Dispute.Settlement of tort claim (Part A) (reprise)
2. Problem.Dispute.World Cup soccer balls (Part B)
3. Sherwood v. Walker
1. When a mistake of fact is relied up on as ground for rescinding, such fact must not only exist at the time the contract is made, but must have been known to one or both of the parties
4. Knudsen v. Jensen
1) Both parties here thought the house was structurally sound - mutual mistake.

2) Before rescission can be granted -->
a) the mistake had to have a material effect on the contract, meaning that it must be so fundamental in character that because of it the minds of the parties did not meet.
i) The Knudsens would not have purchased the home had they known there was a defect.
b) The party seeking rescission based on mistake of fact must have exercised reasonable diligence.
c) A party bears the risk of a mistake when . . . .
d) He is aware, at the time of the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient….. OR
e) The risk if allocated to him by the court on the ground that it is reasonable to do so.
3) Timeliness of rescinding a contract
a) If a party desires to rescind a contract, it needs to be done promptly.
5. Problem.Dispute.Ecoville garbage collection
6. Donovan v. RRL Corporation (reprise)
7. Drennan v. Star Paving Co. (reprise)
Contracts may be express or implied. These terms however do not denote different kinds of contracts, but have reference to the evidence by which the agreement between the parties is shown.  If the agreement is shown by the direct words of the parties, spoken or written, the contract is said to be an express one. But if such agreement can only be shown by the acts and conduct of the parties, interpreted in the light of the subject matter and of the surrounding circumstances, then the contract is an implied one.
1. Misrepresentation
a. Words or conduct of one part may misrepresent or conceal facts, may induce a party to enter a contract based on incorrect assumptions.
i. e.g. "this car has never been in an accident."
ii. May have been intentional, reckless, negligence or innocent
b. If the reliance on the misrepresentation is justifiable, then this may be grounds for one of the parties to get out of the contract.
Restatement 159 - 169 - Fraud in the inducement, resulting contract is voidable
1) Fraud in the inducement - misrepresentation that induces a party to enter a contract that he might otherwise not have entered but for the misrepresentation
a) How to prove the state of the mind of those who intentionally induced the fraud?
i) Dealing where the person doesn't know what he's getting himself into.
(1)  i.e. a blind person can't read a written agreement…. And a person reads an agreement that doesn't relate…. Induced by a misrepresentation of what you're getting yourself into.
2) Apparent manifestation of assent is not effective… no contract.

a) Some cases permit avoidance for
i) FRAUD - when the person intends the representation to induce assent by the other party and knows the representation to be untrue
(1) Restatement 162 - variations on the knowledge requirement
ii) NEGLIGENT MISREPRESENTATIONS - maker of the misrepresentation did not know but, in the exercise of reasonable care, should have known that the misrepresentation was true
iii) INNOCENT NEGLIGENT MISREPRESENTATION - maker neither knew nor should have known that the representation was untrue
(1) Restatement 164 (1) and 162 (2) - these sections focus on what the effect of the misrepresentation was
iv) NON-DISCLOSURE
(1) Different in each jurisdiction
(2) Restatement 161
Restatement  163 - Fraud in the factum, no contract is formed because of
3) Fraud in the factum 
a) misrepresentation, one party does not even understand that he is entering a contract or does not understand one or more essential terms of the contract.
b) Action for Fraud - Action for Misrepresentation
c) An aggrieved party may choose to "live with the contract" but seek tort damages
4) Promissory fraud
a) When a party enters into a contract with no intention of performing
8. Problem.Dispute.Noise abatement 
9. Problem.Dispute.Litigating sexual harassment claim (reprise)
10. Problem.Dispute.Sale of residence (Part B)
11. Problem.Planning.Residential real estate disclosure
12. Quill v. Newberry
1. Here, the circumstantial evidence makes it clear that Newberry was aware of the termite infestation, sought to mask it, and falsely represented to quill that the house was without a termite problem in order to induce quill to purchase the property
13. Syester v. Banta
14. Stambovsky v. Ackley 
1. Duress, and undue influence
2. Restatement 492(b)
a. Duress - any wrongful threat of one person by words or other conduct that induces another to enter into a transaction under the influence of such fear as precludes him from exercising free will and judgment, if the threat was intended or should reasonably have been expected to operate as an inducement
3. All contracts are made with some degree of duress
a. "improper threats" - improper if the resulting exchange is not on fair terms.
b. The threat induced assent and the threatened party had no reasonable alternative but to assent
4. Restatement 175 and 176
a. Duress? Restatement 175
1. The other party had no reasonable alternative
2. Threat
3. Improper 
1. Improper threat - the two would be dismissed if they didn't sign the contract
2. At what point is an implicit threat improper? - restatement 176
4. Threat induced
b. UNDUE INFLUENCE
1. Victim may complaint that the contract was induced through the improper persuasion of another in whom the victim placed special trust and confidence.
5. Restatement 177
a. Relationships that create special trust and confidence
15. Problem.Dispute.Settlement of tort claim (Part B) 
16. Problem.Dispute.Noise abatement (reprise)
17. Problem.Dispute.Litigating sexual harassment claim (reprise)
18. Austin Instrument, Inc. v. Loral Corporation
1) A contract is voidable on the grounds of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will

2) Proof 
a) Immediate possession of needful goods is threatened, or, proof that one party to a contract has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand

3) LIMITATION

a) A mere threat by one party to breach the contract by not delivering the required items does not in itself constitute economic duress.
b) Must also appear that the threatened party could not obtain from another source of supply and that the ordinary remedy of an action for breach of contract would not be adequate
19. .Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co.
1) Doctrine allowing avoidance of a release on grounds of economic duress - business compulsion

2) A contract can be avoided on the ground of duress if
a) Party could show that the agreement was entered into for fear of loss of life or limb, mayhem or imprisonment
b) Threat had to be such as to overcome the will of a person or ordinary firmness and courage
c) Threat includes economic coercion

d) Test has come to be whether the will of the person induced by threat was overcome rather than that of a reasonably firm person

3) There is increasing recognition of the law's role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power and a greater willingness to not enforce agreements which were entered into under coercive circumstances.

 

Basic Elements of Economic Duress

1) One party involuntarily accepted the terms of anothers
2) Circumstances permitted no alternative
3) Such circumstances were the result of coercive acts of the other party
4) Duress resulted from defendant's wrongful and oppressive conduct

20. Smith v. Ellison
3. Public policy
1. Problem.Dispute.Settlement of tort claim (Part B) (reprise)
2. Commentary.Public policy
3. Trotter v. Nelson
4. Tunkl v. Regents of the University of California
5. Marvin v. Marvin (reprise)
Examples of ambiguous, enforceable consideration  (





(20) "Good faith," except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing.








Past Consideration 





Article three for commercial paper - including checks and promissory notes








Promissory Estoppel - 90





Here, the promisee was not justified in relying on the promise……








“additional” adds new matter not covered in the offer


“different” varies or contradicts something provided for in the offer
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UCC 2-207 Additional Terms in Acceptance or Confirmation





Consideration - 71





Mutual Assent - 22





Forming a contract…. 





“Where there is a conflated commercial deal, can’t apply Promissory Estoppel”





Here, breach of contract to negotiate. Could recover under promissory estoppels as well that the plaintiff reasonably relied on defendant’s promise to negotiate and a remedy is due to prevent injustice. Could plaintiff also recover under 87 (2)? By promissory estoppel that defendant would leave offer open until plaintiff by good faith negotiated terms?
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