Promise=Assurance. Frequently confused with a prediction or a statement of present intention, a promise must be an assurance of future action.

Consideration

1. Promise for a promise

2. Benefit/detriment

3. Court does not look to adequacy of consideration

4. No past consideration

5. Pre-existing duty (no consideration for something you have to do anyway)

6. Illusory promises are not legal consideration (a promise where performance is optional for the promisor)

1) Bargained for Exchange (promise for a promise)

Baehr v penn-o-tex oil-no consideration for the promise to pay rent to baehr

-Inducement test.  The promise should induce the promisee’s object

2) Benefit/Detriment (benefit to the promisor or else detriment to the promisee)

Hamer v. Sidway- Forbearance of a legal right = detriment to the promisee = sufficient consideration (Mr. Story offers nephew money for foregoing vices)

Adequate vs. Sufficient Consideration 

-Courts generally don’t care if it’s adequate or not, On the other hand, courts do require consideration to be "sufficient", which relates to whether there is a legal detriment incurred as part of a bargained exchange of promises or performances

Adequacy of consideration

Generally, courts do not inquire as to the adequacy of consideration, but gross inadequacy may be evidence of fraud, duress, lack of capacity, etc.

Exceptions:

1. Unconscionability

2. Evidence of no consideration/no inducement
a. Sham consideration
b. Nominal or token consideration when evidence of no bargained for exchange
Batsakis v. Demotsis- 500,000 drachmas for $2k, court decided bargain is enforceable, despite the possibility of inadequate consideration

Nominal and Recited Consideration

1. Nominal: 1st RST says yes, 2nd RST says no.  Probably not

2. Recited: Both restatements say no

Gratuitous Promise (promise that’s a gift, generally unenforceable)

Dougherty v. Salt- Prior benefit or detriment is not benefit or detriment suffered for purposes of consideration.  Past actions cannot be consideration for a future promise (aunt wrote out a note to her nephew) 

Conditional gratuitous promises:

-frequently see conditional gratuitous promises (see tramp example)

-Test: does the condition benefit the promisor?

Plowman v. Indian Refining Corp.- given a pension for years of loyal service, court determined past consideration is not legal consideration, and coming to pick up checks is really a condition of a gratuitous promise

Promissory Estoppel – to avoid injustice, we’re willing to enforce a promise in the instance of reasonable and detrimental reliance

3 elements of promissory estoppel:

1. Promise 

2. Reasonable reliance 

3. Inequity if the promisor was to go back on the promise. Greiner v. Greiner
Restatement § 90, promissory estoppel/charitable subscriptions: 

(1) a promise reasonably inducing definite and substantial action is binding.  A promise for which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance, is binding if injustice can be avoided only by enforcement of the promise.

(2) a charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise induced action or forbearance

Kirksy v. Kirksy- gratuitous promise, no enforcement because pre-promissory estoppel (woman moved in with her brother in law)

Greiner v. Greiner- Promissory estoppel case, in moving he gave up his property and improved the land (husband dies and wife promises land to one of her sons, son moves and works on land)

Newman v. Wright- Promissory estoppel may be based upon an implied promise (guy gives kid his last name and lists himself as father on kids birth certificate, turns out not to be biological son, court implies a promise to support)

Allegheny College v. National Chautauqua County Bank- Naming of a fund or scholarship qualifies as consideration (gift to charity contingent on the establishment of a fund for kids going into the ministry, court rules that naming the fund and holding the $ for that purpose creates a bilateral contract)-Cardozo opinion, almost decides on promissory estoppel instead

King v. Trustees of BU- Care of/indexing materials shows reliance (Court held that there was either consideration or reliance in the form of BU taking care of and indexing the cases, and therefore the promise was enforceable)

Shoemaker v. Commonwealth Bank- Reasonable reliance on a promise to procure insurance is enforceable under promissory estoppel (P reasonably relied on bank’s promise to obtain insurance, then their house burned down.  Facts as alleged would be sufficient for promissory estoppel)

Charitable Subscriptions

Ways to enforce charitable subscriptions:

1. Contract w/ consideration

2. Promissory estoppel/detrimental reliance

3. Section 90(2) approach (only one court has adopted this)

4. Statutory/legislative approach (usually says subscriptions have to be in writing and if so don’t need consideration and if not then are not enforceable)

Restitution

Identify a benefit conferred on defendant (for regular restitution, unjust enrichment, for promissory restitution, we have a subsequent promise)

1. Contract implied in fact- actual contract implied by conduct (e.g. eating at restaurant)

2. Quasi-Contract/Quantum Meruit/Unjust Enrichment (implied in law, courts find a contract even though there is none to avoid injustice, e.g. laraw final)

n. Officious behavior does not create a cause of action-unasked for services (e.g. guy who just starts washing car window)

n. services performed between family members are presumed gratuitous

Credit /bureau Enterprises v. Pelo- Involuntarily committed, court held him liable for the hospital bill under an unjust enrichment/quasi contract theory

Commerce Partnership v. Equity Contracting Co.- Court held that, because they actually paid for the services, there was no unjust enrichment (mechanics lien case: commerce paid a general contractor to make building improvements, general contractor failed to pay subcontractor, sub went after Commerce under contract implied in law/unjust enrichment theory) 

Watts v. Watts- Unjust enrichment case, unmarried cohabitants may raise claims based upon unjust enrichment following the termination of there relationships, where one of the parties attempts to retain an unreasonable amount of the property acquired through the efforts of both (Sue Watts (P) and James Watts (D) were not married but assumed the identity of being married for 12 years. D indicated to P that she did not any longer need a job and that he would take care of her and provide for her)

Promissory Restitution

(Where a benefit has been received and a promise has been made, court will enforce to the extent necessary to avoid injustice)

RST 86

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection (1)

(a) If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) To the extent that its value is disproportionate to the benefit.
Mills v. Wyman- good Samaritan, no enforcement of promise because no benefit to father (woman taking care of D’s his sick son, father promises to pay)

Webb v. McGowin- A material benefit conferred followed by a promise to pay is enforceable (guy drops block of wood case, received a material benefit other than gratuitously)

Rst 86 and 87-binding to the extent necessary to prevent injustice

Bilateral Contracts (offer and acceptance)

Offers

1. Offeror is master of the offer

2. Need objective manifestation of fixed purpose (reasonable purpose standard)

3. Offer is what a reasonable person would think it meant, not what offeror actually meant

4. Offer is generally valid (for a reasonable period of time) until revoked

5. Offer is revoked when offeree receives third party communication (e.g. someone else notifies that house is sold)

6. Revocation is effective upon receipt, but acceptance is effective on dispatch (except w/ option contracts)

7. Ads are generally an invitation to make an offer (unless so specific as to leave nothing to the imagination, then it is an offer)

8. Time on an offer starts tolling when offeree receives notice of the offer, such that a reasonable period is determined from notice (when it’s in the mail it’s been received)

9. Counter offers generally terminate offer, however if the counter offer is qualified with “I’m still considering the offer, but would you consider lower price?” then it does not terminate the offer

10. RST §31 says that, when in doubt, assume an offer solicits acceptance by promise

Lonergan v. Scolnick- An offer requires objective manifestation such that a reasonable person would interpret it as an expression of fixed purpose.  It does not matter what the offeror meant, but what a reasonable person would think he meant. (the one with the ad for land, 2500 min price, land is sold to someone else)

n. Offers are generally valid until revoked 

-Offer is valid or revoked when notice is given, but acceptance is valid upon dispatch (mailbox rule)

Izadi v. Machaso (Gus) Ford, Inc.- offer is not what the party making it intended, but what the reasonable person would think was meant (misleading ad for car sale, the court found the ad was an offer and upheld claim for breach of contract)

Normile v. Miller- an offer can be revoked when offeree receives communication, even indirectly, of revocation (couple wanting to buy house sent an offer, seller sent counter offer, aka rejection and new offer, couple thought about it and then decided to accept, but only after the house was sold and they were notified by their agent)

Acceptance

1. Mirror image rule: an acceptance that specifies additional terms is really a counter offer

2. Effective on dispatch, mailbox rule

3. Power of acceptance is terminated on rejection of offer or making of counteroffer

4. Revocation/termination of acceptance is effective on receipt

5. Completion=acceptance

6. Prior business dealings (e.g. if silence is usually acceptance in our business dealings, I can consider that acceptance)

Unilateral contracts-offeree must render actual performance as acceptance, and only offeror is promisor

Revocation of Unilateral Contracts

1. Offer can be revoked at any point prior to performance

2. Offer may not be revoked after substantial performance

Petterson v. Pattberg (1928)- Offer can be revoked at any point prior to performance of the condition, whether or not performance is imminent.  Additionally, knowledge that the offeror has taken action inconsistent with the offer qualifies as notice of revocation (D offers discount on mortgage payment if paid early, P shows up w/ money and D says he’s sold the mortgage.  No recovery until he actually tenders the $) 

Cook v. Coldwell Banker (1998)- An offeror may not revoke an offer where the offeree has made substantial performance (real estate bonuses, employer changes payment time, i.e. revokes offer, but only after P has substantially performed)

n. Traditional rule was offeror could revoke at any point prior to completion of performance.  The new rule is that, in order to avoid injustice, substantial performance makes the offer irrevocable (we’re implying an option contract in this instance)

RST § 45

Offeror many not withdraw offer if offeree begins performance

General Publicity Rule of Unilateral Contracts -when extending offer to the public creating the potential for multiple offerees, you must revoke in the way that the offer was communicated

Pre-acceptance Reliance and Option Contracts

James Baird Co. v. Gimbel Bros., Inc.- Mere use by a general contractor of a subcontractor’s bid does not constitute acceptance of that bid, forming a bilateral contract.

-An offer can be revoked at any point before acceptance, and in this case, there would have been no consideration for an option, rather it was an offer that would become a contract upon acceptance of the general contractor.  Because the general contractor would not have been required to accept their offer in the event they were awarded the contract, we only have a revocable offer here.  (subcontractor gives estimate to a general contractor, but underestimates the amount of a material needed by half, withdraws offer after general contractor has submitted a bid but before being awarded the contract, having relied on sub’s estimate) 

NOTE: courts and RST follow Drennan rather than Baird, turning point, offers another option for making an offer irrevocable

♦Drennan v. Star Paving Co.- The contract is binding on the sub because we have a valid offer and acceptance, which offer cannot be revoked if we have reasonable reliance and the offeror should reasonably have expected offeree to rely on it (GC relies on a sub’s estimate, notifies the sub that the GC was awarded the contract and the sub’s offer would be accepted, sub said there was a mistake and could not do it for that amount)

RST

§87 Option Contract (mix of 85 and 90)

An offer is binding as an option contract if it

1. Is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or

2. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice

Note:  an option contract is a contract within a contract, and therefore needs its own consideration (exceptions: merchant’s firm offer, nominal and stated consideration

n. courts are split with regard to whether or not mailbox rule applies to option contracts

Berryman v. Kmoch- An option contract must be supported by consideration, and detrimental reliance can be a substitute for consideration (parties entered into an option contract to purchase land, B notified K of revocation and sold land, K wants to enforce option, court finds no consideration)

When may an offer be revoked?

Generally: at any time prior to acceptance

Exceptions:

1. Option contract

2. Restatement 45-partial performance

3. Restatement 87 (2)- reliance

4. Merchant’s firm offer §2-205

Pop’s Cones, Inc. v. Resorts International Hotel, Inc.- In saying urging tcby to move out and saying that 95% of the contract had been approved, the sort of promise became irrevocable-reliance (tcby/pop’s franchisee sends over contract, needs final approval but gets resort’s assurance that it will go through and tcby should terminate current lease, resort offers up a form lease and ultimately revokes offer)

UCC article 2 §205

An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.

In other words:  A firm offer by a merchant (signed and in writing) which states that the offer is held open for some period of time does not need consideration for keeping the offer open, and the period of time if not specified must be less than three months.

Summary:

1. Offer

2. Merchant

3. Goods

4. Assurance offer is held open

5. Signed

6. Not more than 3 months

Merchant: means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill

The UCC applies to sale of goods generally

Goods: goods means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (Section 2-107). 

(2) Goods must be both existing and identified before any interest in them can pass. Goods which are not both existing and identified are "future" goods. A purported present sale of future goods or of any interest therein operates as a contract to sell. 
n. CISG §16 says stating that there is a fixed time for acceptance, regardless of whether there is consideration or not, makes an offer irrevocable

Battle of the forms (qualified acceptance)

UCC §2-207 – you can have a qualified acceptance and still have a contract

The gist of §2-207:
Generally, between merchants, subsequent terms become part of the contract unless:

1. The offer explicitly says no change or additional terms

2. Material alterations (surprise or hardship)

3. Timely objection

n. When not between merchants, acceptance with additional terms acts as a acceptance and proposal to amend, which can be accepted or rejected

§ 2-207. Additional Terms in Acceptance or Confirmation.

(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms. 

(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless: 

· (a) the offer expressly limits acceptance to the terms of the offer; 

· (b) they materially alter it; or 

· (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act. 



3 approaches of qualified acceptance:

1. Common law- the “mirror image rule”: any change in an “acceptance” is a counteroffer

2. UCC 2-207- applies only to the sale of goods

3. Revised 2-207 which has not been implemented

n. last shot rule:  whoever has the last word/piece of paper, used in CISG

n. knock-out rule: when terms conflict (probably does not apply to offer and acceptance), they cancel each other out

Princess Cruises, Inc. v. General Electric Co. (1998)- Coakly test for determining goods or services transaction: 1. look to language of the contract, 2. nature of the business of the supplier, and 3. the intrinsic worth of the materials (cruise asks GE to do some maintenance, they screw up, but contract limited their liability, cruise sues for incidental and consequential damages and loses because it is a contract for services and not goods, therefore no UCC)

Brown Machine, Inc. v. Hercules, Inc. (1989)- falls into exception 1 in §2-207: offer says no agreement or other understanding shall in anyway modify this agreement (sale of a machine where forms went back and forth, fighting over indemnity clause)

Dale R. Horning Co. v. Falconer Glass (1990)- Material alteration is found when its incorporation into the contract without express awareness by the other party would result in surprise or hardship (manufacturer supplies subcontractor with defective glass, in order to meet deadlines, sub must install glass, seeks consequential damages, glass manufacturer loses battle of the forms and therefore their limited warranty is not allowed)

Electronic Contracting

Hill v. Gateway 2000, Inc. (1997)- Gateway is the offeror, able to specify terms of acceptance after shipment (shrinkwrap contract, hills order a computer over the phone, open it up and terms say return within x days or you’re subject to these terms, they lose and court upholds terms)

Klocek v. Gateway, Inc. (2000)- Court says Buyer is the offeror, UCC §2-207 applies, therefore because one party is a non-merchant, we must have affirmative assent on the part of the offeror to modify terms (ordered product online, terms in package said return in 5 days or you agree to terms, the win)

Agreements to agree-generally cannot agree to agree

1. Common law rule: material terms must be sufficiently certain and definite for a contract to be enforceable (uncertainty of material terms=no contract)

2. Courts split on open terms in non-ucc transactions (some courts will supply the open terms if parties intend to be bound)

3. UCC §2-305 IF parties intend to be bound, open price will not bar enforcement (court may supply “reasonable” terms)

4. Boils down to Intent (court may look at parol evidence to determine if parties meant to be bound)

5. For some courts, a letter of intent may be binding

6. May contract to bargain in good faith

n.  May have a material term that is open if a formula for determining the term is fixed (e.g. an actual formula, or binding arbitration, et al)

Materials terms, inter alia:

1. Subject matter

2. Price

3. Payment terms

4. Quantity

5. Quality

6. Duration

§ 2-305. Open Price Term.

(1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if 

· (a) nothing is said as to price; or 

· (b) the price is left to be agreed by the parties and they fail to agree; or 

· (c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded. 

(2) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith. 

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price. 

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account. 

Walker v. Keith (1964)- Common law, we need substantial certainty of material terms for a contract to be enforceable (lessee had an option to extend lease, had an agreement to agree on rent, court said no)

Quake Construction, Inc. v. American Airlines, Inc. (1990)- Look to intent to be bound (aa sends quake a letter of intent stating that they can begin work, letter “reserves the right to cancel” and later they do indeed cancel, court thinks whether or not they intended to be bound is ambiguous)

Statute of Frauds (defense to breach of K)

The agreement or some memorandum or note thereof shall be in writing and signed by the party charged therewith (writing may be company minutes, a letter to a third party, a letter canceling the contract, etc.)

n. an e-mail ending ‘from the desk of’ satisfies signature requirement

1. Requires essential terms to be in writing

2. Reasonably identifies subject matter

3. Must be signed by the person trying to get out of it

Applies to: 

1. Transfer of land (includes mortgages, leases, and easements)

2. Contracts not falling within a year (anything that might fall within year is exempt, lifetime contracts usually exempt because person could die)

3. Under UCC, sale of goods $500 or more (unless custom made and unsuitable for sale to others)

4. Generally marriage contracts

5. Promise by executor to pay on behalf of decedent (generally the promise must be made to the creditor and cannot be for own economic benefit)

6. Guarantee 

Ask yourself:

1. Covered by statute?

2. Is statute satisfied?

3. If statute is not satisfied, is there an applicable exception? (e.g. part performance or reliance)

n. part performance and reliance exceptions do not apply to the ucc, but if you look at the language there is something similar (payment for goods has been made and accepted or which have been received and accepted)

M- 
Marriage

Y-
Can’t be performed within a year

L- 
Transfer of land

E- 
Promise by executor to pay debts of an estate out of own pocket

G- 
Guarantee

S- 
Sale of goods $500 of more (ucc)

Statute of frauds and promissory estoppel, 3 approaches:

1. 2nd RST §139 (promissory estoppel may generally overcome statute of frauds writing requirement)

2. 1st RST comment f (promissory estoppel is only available when D promised to make a writing)

3. Promissory estoppel can’t overcome it at all

Crabtree v. Elizabeth Arden Sales Corp. (1953)- If they all relate to the same thing, several pieces of writing can be read together to satisfy statute of frauds (employment contract in the 50’s with sales guy, 20k first 6 mths, 25k next 6 mths, then 30k thereafter, Co refused to pay more than 25k) 

Reading papers together:

1. Gives all essential terms

2. At least one is signed by party to be charged

3. Unsigned document refers to same transaction (but need not refer to other document)

4. Parol evidence may be introduced to show assent to unsigned document (note silence as assent)

part performance exception for requests of specific performance

Winternitz v. Summit Hills Joint Venture (1988)- Part performance is only applicable to a P wanting specific performance, not for monetary damages (tries to sell business and assign lease, landlord reneges on promise to transfer lease i.e. xfer of land, guy has to sell his business for less, D claims statute of frauds)

reliance exception

Alaska Democratic Party v. Rice (1997)- If a claim does not satisfy the statute of frauds, theories of promissory estoppel (i.e. detrimental reliance) and misrepresentation can still go forward (§ 139 RTC) (guy promises Rice a job, she moves, he gets vetoed by board and retracts job offer)

n. courts disagree as to the extent that one can apply promissory estoppel as an exception to the statute of frauds (first restatement said yes when there is a promise to enter into a written contract, second restatement says yes if there’s evidence that action was taken that would reasonably induce reliance on the promise and injustice would be done, some courts say no exception period)

Buffaloe v. Hart (1994)- A check can satisfy the statute of frauds under UCC § 25-2-201 if the D endorses, or payment made or accepted/goods received or accepted (sale of barn, guy sells to other people, seller cuts him out of the deal)

merchant exception

Between two merchants who have negotiated a deal, need writing sufficient to show that a contract for sale has been made

Confirmatory memos:  If a confirmatory memo is sent, second merchant has 10 days to object, and need not sign

UCC § 2-201

Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received

n. confirmatory memo may omit terms, but if a quantity is listed, the K will only be enforced up to that quantity
Bazak International Corp. v. Mast Industries, Inc. (1989)- annotated purchase order forms signed by a buyer, sent to a seller, and retained without objection fall within the merchant’s exception UCC 2-201 (Bazak and Mast negotiate a contract, Bazak sends over purchase order normally used when they sell, court found for Bazark)

Principles of Interpretation

1. Subjective theory (meeting of minds, only look at parties intent)

2. Objective theory (what reasonable person would say)

a. Problem: one could have a contract that neither party meant to agree to

3. Modified objective theory Restatement (blend)

Restatement (2d) 201

1. Evidence of intent is relevant

2. If parties agree about the meaning, this meaning controls

3. If parties disagree about the meaning, whichever party knows or has reason to know of the meaning of the other will be bound by that parties meaning

4. Otherwise there is no mutual assent and no contract

5. Extrinsic evidence is admissible to determine which party had reason to know of the meaning of the other

Joyner v. Adams (1987)- When an ambiguity about the meaning is present, will not rule against the drafter unless you can show that party had knowledge of the other party’s interpretation (property lease that says must develop parts of the land for sublease, D put in sewer and water lines and says it’s developed, P disagrees, lower court holds that decision will be against the drafter)-modified objective theory

Frigaliment Importing Co. v. B.N.S. International Sales Corp. (1960)- Demonstrates checklist for determining if either party had reason to know of the other’s interpretation (contract for sale of chicken, disagreement over whether the chickens had to be suitable for frying or if boiling was sufficient, plaintiff did not meet burden of proof showing that their interpretation should control)

Evidence courts will consider in interpretation of a contract (Frigaliment list)

1. Contract language

2. Negotiating history

3. Industry standard/trade usage

4. Applicable government regulations

5. Conduct of parties after making contract

6. Transactional context (e.g. market price)

Adhesion Contracts

doctrine of reasonable expectations

Applies only to:

1. Adhesion contracts

a. In some JX’s, insurance contracts; and

b. Non-dickered terms

	Doctrine of reasonable expectations: The objective reasonable expectations of applicants and intended beneficiaries of terms of insurance contracts will be honored despite actual policy provisions


-some courts hold that it applies only to adhesion insurance contracts, some say it applies to all adhesion contracts

C&J Fertilizer, Inc. v. Allied Mutual (1975)-  (insurance policy says must have visible marks on door and forced entry, court says reasonable expectation of being covered, contract of adhesion, therefore enforcement)

Possible Reasonable Expectation standards:

1. If this were bargained for, the P would never have signed up

2. Reasonable expectations have to do with non-dickered terms

When do terms violate reasonable expectations?

1. Bizarre or oppressive

2. Eviscerates dickered terms

3. Eliminates dominant purpose of transaction

Adhesion Contract can be found by:

1. Standard form

2. Inequality of bargaining power

3. Absence of choice other than to accept or reject the contract

Parol Evidence Rule
1. Applies only to docs the parties intended to be final

a. Final and complete (no extrinsic evidence may be introduced to add terms)

b. Final and partial (EE may be used to add terms)

2. No contradictory extrinsic evidence ever

Policy: If parties to an agreement intend to finalize their agreement in writing, we want to uphold and respect that final document as final and binding (benign rule protecting the sanctity of the document)

n. The exceptions swallow the rule

exceptions

Extrinsic evidence may be used to show:

1. Meaning of terms used (classical approach requires showing of ambiguity first)

2. Agreements, whether oral or written, made after the execution of the writing

3. Agreement was subject to an oral condition precedent

4. Invalidity of contract, e.g. illegality, fraud, duress, undue influence, incapacity, mistake

5. Right to an equitable remedy, e.g. rescission, reformation of the contract, specific performance

6. Collateral agreement between the parties (basically a side agreement, e.g. mini dog house RST 2nd, 216(2))

classical approach

If it says it’s an integrated document (merger/integration clause), and we have plain meaning, then it is an integrated document and no extrinsic evidence.  If the face of the document purports to be or looks like a final integrated document, than it is.

modern contextual approach

Court considers facts and circumstances in determining intent and need for interpretation.  Sometimes we need parol evidence to determine whether or not we need parol evidence.

UCC § 2-202 

May supplement or explain with course of dealing, trade usage and course of performance

Thompson v. Libby (1885)- A warranty cannot be a collateral agreement, because that would imply things being sold without warranty (case with the logs, D is trying to admit and oral warranty)

Taylor v. State Farm Mutual Automobile (1995)- Extrinsic evidence may be considered to determine whether something is ambiguous, in which case we can admit extrinsic evidence (car accident with three parties, Taylor signs a waiver with his insurance company waiving contractual claims, he sues them for bad faith, court finds ambiguity and bring in extrinsic evidence)

Sherrodd Inc. v. Morrison-Knudsen Co. (1991)- Fraud exception (integrated agreement, told that despite what the contract said, I’d be treated this way.  Alleging fraud essentially)

Convention on the International Sale of Goods (CISG)

1. Applies to sale of goods companies from different countries

2. DOES NOT apply to consumer transactions

3. Only when parties have places of business in countries that have adopted it

4. No SOF or parol evidence rule

Parol Evidence Rule

Nanakuli Paving & Rock Co. v. Shell Oil Co. (1981) 9th circuit app- Parol evidence may partially negate (so long as it does not fully negate) express boiler-plate terms, also may look at trade usage (N had contract w/ shell oil to buy from them, shell raised prices w/o warning and N claimed price protection was common trade and past performance)

§ 1-205. Course of Dealing and Usage of Trade.

(1) A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct. 

(2) A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage are to be proved as facts. If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court. 

(3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement. 

(4) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade. 

(5) An applicable usage of trade in the place where any part of performance is to occur shall be used in interpreting the agreement as to that part of the performance. 

(6) Evidence of a relevant usage of trade offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter. 

UCC’s stance on Parol Evidence:

1. 1-102: UCC should be liberally construed and permit expansion of commercial practice

2. 1-205: Course of dealing and trade usage may explain, supplement, or qualify agreement.  Express terms control.

3. 2-202: Parol evidence rule

4. 2-208: Course of performance may explain agreement; express terms control.

Hierarchy of Interpretation of Document under UCC

1. Express terms of contract

2. Course of performance (during current contract)

3. Course of dealing (in prior contracts)

4. Trade usage

Implied terms

Terms may be:

1. Implied in fact (agreed to in some meaningful sense by the parties) or 

2. Implied in law (imposed by the court because of a statute, common law, or just because the court thinks it’s appropriate

The court supplies a term:

1. Court must interpret contract

2. Does contract cover situation at hand? Court might find “implied in fact” term

3. If not, court supplies term.  This is “implied in law”

4. Court considers actual expectations

5. Court also considers justice and fundamental fairness

Wood v. Lucy, Lady Duff-Gordon (1917)- Court may imply terms without which there is no contract.  In this case, an implied agreement to use reasonable efforts to market name brand/enter into agreements (Lady signs an exclusive contract w/Wood for him to license her brand, she goes out on her own in breach of the K, he sues for his percentage)

n. An implied obligation to make reasonable effort will prevent an indefinite promise from being illusory

n. Contracts of this nature require “reasonable efforts” at common law, and “best efforts” under the UCC

Leibel v. Raynor Manufacturing Co. (1978)- A dealer-distributor relationship falls within the UCC, UCC §2-309 says that reasonable notification is required to terminate an ongoing oral agreement for the sale of goods, and comment 8 says that the application of good faith and sound commercial practice call for notification that gives the other party reasonable time to seek a substitute arrangement (exclusive distribution contract was terminated without notice)

n. Manufacturer-dealer-distributor relationships are governed by the UCC because when the goods are sold through a distributor, the transaction is a sale

Implied duty of good faith and fair dealing

UCC §1-304: Every contract or duty imposes an obligation of good faith in its performance or enforcement

DEFINITIONS

UCC §1-201: Defines “good faith” as honesty in fact in the contract or transaction concerned

UCC §2-103: Defines “good faith” for merchants as honesty in fact and the observance of reasonable commercial standards of fair dealing

Locke v. Warner Bros., Inc. (1997)- All contracts imply an agreement to act in good faith (The one with the Sondra Locke/Clint Eastwood split, Warner enters into contract but won’t give her any movies)

Empire Gas Corp. v. American Bakeries Co. (1998)- Requirements contracts are enforceable and governed by ucc §2-306.  So long as one is acting in good faith, may reduce requirements to zero.  The section that says “no quantity disproportionate” only refers to a substantial increase (AB agreed to buy conversion units they require “requirements contracts” and propane, and gave an estimate around 3k more or less as they need, then they made a decision not to buy anything. Suspect reasoning is because they reexamined profitability, so AB loses)

UCC § 2-306(1), Requirements and Output Contracts: 

a term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

Donahue v. Federal Express Corp. (2000)- In true at will employment situations, there is no duty of good faith in termination unless there’s some statute, for example the whistle blower protection statute for public employees (or if it’s really offensive to public policy) (at will fedex employee is fired after blowing whistle on boss, goes through sham review process afforded by handbook, which did not create any contractual obligations)

n. for at will employment situations, duty of good faith might be breached if employer failed to pay for compensation earned before termination, or if a promised evaluation is not conducted in good faith, but generally there is no duty of good faith for discharge

Warranties

UCC implied warranties

1. §2-312 Warranty of Title and Against Infringement

2. §2-313 Express Warranties by Affirmation, Promise, Description, Sample

a. Must be part of the basis of the bargain

b. Can’t be puffing (our car is the best!)

c. Disclaimer of warranties must be reasonable and not contradictory

d. May prove economic loss, despite absence of privity

3. § 2-314 Implied Warranty of Merchantability

a. Made by merchant who deals in goods of this kind

b. Fit for ordinary purpose

c. Disclaimer must mention “merchantability”

d. If in writing, disclaimer must be conspicuous

e. Court may require privity to prove economic loss

4. § 2-315 Implied Warranty of Fitness for Particular Purpose

a. Seller has “reason to know” buyer’s purpose not for ordinary purpose

b. Buyer relies on seller’s skill or judgment 

c. Disclaimer must be in writing and conspicuous

d. Court may require privity to prove economic loss

5. § 2-316 Exclusion of Modification of Warranties

a. See above specifically listed means of disclaiming, also:

b. Unless the circumstances indicate otherwise, all implied warranties are disclaimed by “as is”-type language

c. Implied warranties can be excluded or modified in the course of dealing, course of performance, trade usage

Bayliner Marine Corp. v. Crow (1999)- An express warranty must be regarding the particular item purchased, not easily differentiated items (Bayliner sells guy a boat after showing him a chart that said the same boat with a larger propeller carrying no more than 600 pounds of equipment/people had a max speed of 30mph.  He said the boat didn’t go fast enough)

To be merchantable, an item must be such as would “pass without objection in the trade” and as “are fit for the ordinary purposes for which such goods are used”.

Caceci v. Di Canio Construction Corp. (1988)- For houses, there is an implied warranty of workmanlike construction (construction co limits all warranties express and implied to one year, 4 years later the foundation had to be replaced)-generally can disclaim, although many courts require disclaimer to be conspicuous, specific and mutually assented to

**A writing attempting to disclaim express warranties is only effective to the extent that it does not contradict an express warranty

Enforceability of Contracts

Void v. Voidable Contracts

1. Void: contract cannot be enforced (e.g. illegal, duress, fraud or against public policy)

2. Voidable: party has the option to disaffirm the contract has a defense to nonperformance (e.g. statute of frauds, incapacity, mistake, economic duress, undue influence, fraud in the inducement, unconscionable)

Capacity

minors

1. A minor’s contract is voidable rather than void

a. May disaffirm/void a contract while a minor and up until within a reasonable time after reaching majority

b. May also void an executed transaction

c. Choice is irrevocable

2. After majority, a minor may ratify a contract; silence can be ratification

3. A contract is voided, minor may sue for return of consideration given; minor must also return tangible benefits received

a. Modern view: minor’s recovery subject to value of use and depreciation of any property obtained (for cash sales)

4. Minor is liable for reasonable value of “necessaries” received under quasi-contract, rather than enforcement of the K or total dissolution

5. Some states hold that a minor may not void contract if minor has misrepresented age or engages in other tortious conduct (such as willful destruction of goods)

Dodson v. Shrader (1992)- General rule says if a minor wants to rescind, the contract is void, and consideration is returned, with the minor having the duty of restitution and the other party having the duty of restoration.  In this instance, the court modified the rule and deducted the damage to the car from the minor’s consideration (16 year old buys truck from an individual, pays cash, truck has problems he couldn’t afford to fix, then the car engine blew up)

n. Things like lying about age or serious damage to the consideration typically inspire a court to modify the rule

n. For necessaries of life, a minor may still disaffirm the contract, but must pay the reasonable value of goods/services rendered

mental infirmity

1. Contract entered into by mentally inform party is voidable

2. Cognition test: did party understand nature and consequences of contract at time if entering into the contract? (e.g. senility, medication side effects, insanity)

3. Guardian or heir may disaffirm contract

4. If recovers from infirmity, party may also disaffirm/void contract within reasonable time.  Otherwise, consider ratified

5. If contract is disaffirmed, other party entitled to restitution for benefits conferred, unless knew or should have known about incompetency

6. Mentally infirm person is liable in restitutionary action for necessaries

Hauer v. Union State Bank of Wautoma (1995)- Contracts with mentally incompetent people are voidable, and if voided the consideration must be returned by the MI person unless they knew or should have known about the incompetence (guy talks mentally incompetent person into signing over her trust fund proceeds as collateral for his business loan.  He says he’ll take care of repayment, contract with bank doesn’t say this)

n. there is a presumption of competency

Other Formation Issues

duress

-Where physical harm/threat of physical harm is present, the contract is void

-Where economic duress is found, the contract is voidable and may be affirmed expressly or implicitly

Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline Service Co. (1978)- Relying on the RST, Court finds economic duress is cognizable where: 

1. Party has no reasonable alternative, 

2. A wrongful or improper act or threat has been made (courts disagree as to whether the wrongful act must cause the bad situation), and 

3. Actual inducement of the contract 

(Alyeska refused to pay Totem, who was having cash flow issues and would be forced into bankruptcy without immediate funds.  Totem signs a settlement agreement and seeks to rescind)

n. Most courts say a need for cash can’t be used to show economic duress unless the hardship was caused by the acting party

undue influence

Excessive pressure applied by a dominant party overcoming will of a vulnerable person

Odorizzi v. Bloomfield School District (1966)- Where excessive pressure is applied to a vulnerable person such that the will of the latter is overwhelmed, the contract is voidable (school teacher arrested for homosexual activities, superintendent shows up at his house and convinces him to sign resignation papers, lest the school initiate embarrassing suspension proceedings)

Odorizzi also sets forth 7 factors whose presence tends to show undue influence:

1. Discussion of the transaction at an unusual or inappropriate time

2. Consummation of the transaction in an unusual place

3. Insistent demand the business be finished at once

4. Extreme emphasis on untoward consequences of delay

5. Use of multiple persuaders by dominant side against the servient party

6. Absence of third-party advisors to the servient party

7. Statements that there is no time to consult financial advisors or attorneys

misrepresentation

Where misrepresentation of a material fact induces the contract, the contract may be rescinded

Tortious misrepresentation: knowing, intentional misrepresentation of material fact, reasonable reliance; can lead to damages, including punitive damages

Contract misrepresentation: Knowing or innocent misrepresentation of material fact; leads to avoidance of contract and rescission

Restatement (2d) 161: Nondisclosure of material fact can be actionable if failure to act in good faith and fair dealing

Reliance on an opinion is justified when there is a trust or confidential relationship, special expertise, or special susceptibility of the recipient.

Fiduciaries have a duty to disclose material terms and to make fair contracts with beneficiaries.

Syester v. Banta (1965)- In cases of unintentional misrepresentation, the contract is rescindable.  With intentional misrepresentation, the innocent party is entitled to contract rescission and damages in tort (dance school sells about 30k in dance lessons to 68 year old woman, contracts were tortiously acquired, and subsequent agreement not to sue was thrown out.  Main misrepresentation here was that she could be a professional dancer)

Hill v. Jones (1986)- Where a seller knows of facts materially affecting the value/desirability of the property which are known or accessible only to him and also knows that such facts are not known to or within the reach of the diligent attention and observation of the buyer, the seller is under a duty to disclose (seller of a house failed to disclose prior treatment for termites)

The Modern view from the Hill case: a vendor has a duty to disclose where:

1. Necessary to prevent a previous assertion from being a misrepresentation or from being fraudulent or material

2. Correct a mistake of the other party as to a basic assumption on which that party is making the contract and if nondisclosure amounts to a failure to act in good faith and in accordance with reasonable standards of good faith and fair dealing

3. Correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part

4. The other person is entitled to know the fact because of a relationship of trust and confidence between them

2nd RST K §168

unconscionability

n. This is a question of law

Williams v. Walker-Thomas Furniture Co. (1965)- Where the P had little or no choice in the contract terms, and the terms are grossly unfair, the contract may be unenforceable for unconscionability (seller sells items on credit, contract has a provision which says all payments will be applied pro rata to outstanding balances, and the company may repossess all items until paid off.  i.e. when you default on one payment you lose all your stuff)-cross security, add-on, dragnet clause?

Must have both:

1. Procedural unconscionability (e.g. lack of choice or unequal bargaining power, some defect in the process, etc.)

2. Substantive unconscionability (bad terms)

Adkins v. Labor Ready, Inc. (2002)- Both procedural and substantive unconscionability is required to void for unconscionability.  Arbitration clauses that bind both parties, do not deprive litigants of their rights and bar class actions are not per se unconscionable (temp day work company not paying employees for time waiting in the office and traveling to/from the site, mandatory arbitration clause, court says arb agreement not unconscionable)

Cooper v. MRM Investment Co. (2002)- Cost of arbitration to employees may be considered for purposes of unconscionability (kfc employee gets sexually harassed, disputes arbitration agreement, court says arb agreement unconscionable)-court on appeal disagreed with everything this court said except the cost/unconscionability issue above

public policy

Although the formation of a contract is untainted, a contract may still be unenforceable if it runs contrary to public policy (sometimes called unenforceable for illegality, but it doesn’t actually have to be illegal to be contrary to public policy)

Valley Medical Specialists v. Farber (1999)- A restriction is unreasonable and will not be enforced if 1. the restraint is greater than necessary to protect the employer’s legitimate interest, or 2. the interest is outweighed by the hardship to the employee and the likely injury to the public (lung doctor violates covenant not to compete, court finds it is contrary to public policy because patients in the area have an interest in seeing the physician of their choice, and therefore unenforceable)

n. A covenant not to compete is invalid unless it protects some legitimate interest beyond an employer’s desire to protect itself from competition

Borelli v. Brusseau (1993)- Public policy dictates a marital duty of support, and contracts requiring consideration for said support are contrary to PP (wife agrees to take care of sick husband at home in exchange for a bunch of land, court holds agreement is void as a matter of public policy because wives have an obligation to care for husbands absent consideration)

R.R. v. M.H. & another (1998)- The termination of parental rights in exchange for money is against public policy (MA decision, pre-conception surrogacy agreements are not enforceable as a matter of PP, because they involve the surrender of custody rights for $ and encourage women to give away children under financial pressure)-court notes that many such agreements may go through without objection, and that’s great

RST (second) §191: a contract affecting child custody is unenforceable on public policy grounds unless it is consistent with the best interests of the child

Avoiding enforcement:

1. Contractual capacity

2. Bargaining defect

a. Misrepresentation

b. Duress

c. Undue influence

3. Unconscionability

4. Public Policy

Justification for Non-Performance

mistake

1. General rule: pacta sunt servanda (agreement must be observed or a deal is a deal)

a. Exception: Mistaken belief as to a fact at the time of the contract

2. Equitable doctrine; unbargained-for loss

3. Bilateral mistake

a. Basic assumption

b. Material effect on agreed exchange of performances

c. Party does not bear risk

4. Unilateral mistake

a. Basic assumption

b. Material effect

c. Party does not bear risk

d. Enforcement would be substantial hardship, unconscionable, or other party knew or had reason to know of mistake

5. Remedy: rescission, restitution, reformation

Lenawee County Board of Health v. Messerly (1982)- In order to have contract voided for mutual mistake, both parties must be mistaken as to a basic assumption, which has a material effect on agreed exchange of performances, and the granting of rescission is an equitable remedy which is at the court’s sound discretion (in this case, the party assumed the risk by signing the k saying they inspected it and were buying as is) (people buy a rental property as is, but it ends up having septic tank problems the sellers didn’t know about)

Wil-Fred’s, Inc. v. Metropolitan Sanitary District (1978)- A sizable error should place other party on notice as to the mistake, and therefore contract is rescindable (contractor bids, lowest bidder finds out they will not be able to use cheap equipment because it’s too heavy, tries to back out)

n. Palpable mistake: one so obvious that the other party knew or should have known it was a mistake

impracticability and frustration of purpose

1. General rules

a. Deal’s a deal

b. Promisor bears the risk of increased difficulty of performance; breaching party liable for damages.  Strict contract liability

2. Narrow exceptions: Court essentially supplies term or interprets contract

a. Mistake: misrepresentation about fact at time of contract formation may void contract

b. Physical impossibility: generally performance is excused

c. Impracticability and frustration of purpose-party-promisor wants performance excused

i. Supervening event after contract formation (however sometimes may be at contract formation)

ii. Non-occurrence of event was basic assumption

iii. No assumption of risk that event might occur

iv. No fault that event has occurred

v. Impracticable to perform contract or frustration of “principal purpose” 

1. Some courts require contract to be virtually worthless post event, others merely require that the purpose be substantially undermined

d. Traditional categories of events leading to impracticability; mere burden not enough

i. Death or incapacity

ii. Destruction of subject matter

iii. Prevention by governmental regulation or order

e. Usual remedy when performance excused; restitution; contract not necessarily terminated

n. Forseeability of risk does not necessarily prove its allocation

Karl Wendt Farm Equipment Co. v. International Harvester Co. (1991)- Drastic market decline and losses do not constitute an impracticability defense (IH is losing a lot of money, so they sell the business and fail to supply equipment to a dealer under a contract)

Mel Frank Tool & Supply, Inc. v. Di-Chem Co. (1998)- Frustration of purpose is not applicable with multi-purpose contracts where only part of the purpose is frustrated (tenant chemical company vacated premises breaching lease agreement, because a city ordinance went into effect saying they couldn’t store hazardous chemicals in the area)

modification

Three rules:

1. Traditional common law

a. Pre-existing duty rule requires new consideration for an enforceable modification (can circumvent by considering new agreement not part of old contract, or by creating new sham consideration)

2. Restatement 2d § 89 (significant courts now follow)

a. No consideration needed if modification is

i. Fair and equitable in view of the circumstances not anticipated by the parties when the K was made, or

ii. To the extent that a statute says such modification is binding, or 

iii. A party materially changed position in reliance on the modification

3. UCC 2-209

a. No consideration needed at all

b. May need to be in writing either because of 2-201 or private statute of frauds (private SOF between merchants created by a form must itself be signed by the party charged)

c. However, exceptions to statute of frauds (partial performance, reliance) also acceptable

Alaska Packers’ Association v. Domenico (1902)- Contract modification agreed to under economic duress is invalid (guys sign contract for fishing season, then tell company they won’t work unless their pay is doubled)

Kelsey-Hayes Co. v. Galtaco Redlaw Castings Corp. (1990)- Later contracts inconsistent with earlier contracts effectively rescind the earlier contracts.  

1. The UCC, which requires good faith and dealing in modification applies, but does not preclude application of the economic duress doctrine

2. May not agree to modification with intent to breach.  Must voice protest, and ideally say I reserve the right to sue 

(two companies have a contract for one to be the sole supplier of castings for cars the other needs for parts, first company is losing money and tells second company that they will continue manufacturing for an increased price)

Brookside Farms v. Mama Rizzo’s, Inc. (1995)- Private statute of frauds may be created by stating in contract that modifications must be in writing (one company provides basil to another, later orally modifies contract to include cutting stems off at an increased price) 

third party standing

An intended, but not incidental third party beneficiary may sue to recover under a contract despite lack f privity

2nd Restatement: intended third party may sue promisor

a. Intent of original contract parties and either 

i. Obligation of promise to pay money to third party or 

ii. Promisee intends to benefit third party

b. Defenses:  All formation issues apply, as do restrictions in the contract (e.g. binding arbitration provision)

c. Variation of duty? (If third party’s attempt at enforcement requires variation of an agreed upon duty, it may be out)

d. Variation of rights: the original parties may vary the rights of the third party beneficiary until the third party

i. Manifests assent

ii. Materially changes his position

iii. Brings suit on the promise

e. Government contracts: RST §313, generally a member of the public cannot sue as an intended beneficiary of a gov’t contract

n. Many courts hold it is sufficient that one party intends to benefit a third and the other party knows 

Vogan v. Hayes Appraisal Associates, Inc. (1999)- Where services were acquired for the pecuniary benefit of a third party and the person had reason to know that, they can be held liable despite lack of privity (Vogan’s have a house built, take out a mortgage with bank, who in turn pays an appraisal firm to give reports on progress which would determine disbursement to the contractor, who later defaulted)

Zigas v. Superior Court (1981)- Where a third party is the intended beneficiary, therefore putting the promisor on notice that his liability is increased, then the third party may recover (landlord apartment building fails to comply with gov’t regulation requiring rents to be lower, tenants sue)

assignment and delegation

Present transfer of a property interest (right to receive performance if contract right transfer)

To assign duties:

1. Need delegation and assumption of duty

2. Individual performance must not have been demanded by the contract; and

3. Person originally bound will remain subject to that duty until performance is actually rendered, unless released by the promisee

Ordinary rights are freely assignable unless the assignment would:

1. Materially change the duty of the obligor, 

2. Materially increase the burden or risk imposed upon the obligor by his contract, 

3. Impair the obligor’s chance of obtaining return performance, or 

4. Materially reduce the value of the return performance to the obligor; and 

5. Unless the law restricts the assignability of the specific right involved

n. services which are personal in nature may not be delegated (classic example, I hire you to paint my portrait)

Herzog v. Irace (1991)- Valid assignments are not freely revocable (guy wants to pay for current surgery unrelated to accident with proceeds not yet received from ongoing lawsuit, doctor alerts attorneys the right to $ has been assigned to him, guy later tries to revoke and attorneys don’t pay doctor)

Sally Beauty Co. v. Nexxus Products Co. (1986)- Under UCC §2-210, a delegation requires consent where the party has a substantial interest in having the original promisor perform (Nexxus agreed to have Best be the exclusive distributor of their hair products, but then Best was acquired by Sally, a Nexxus competitor)

UCC §2-210

1. A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.

nonperformance

Types of breach:

1. Immaterial/Partial

2. Material

3. Total

Jacob & Youngs, Inc. v. Kent (1921)- Breach of another party does not excuse the first party’s performance where the party substantially performed (contractor builds a house with the wrong brand of pipe, but one that was substantially similar, buyer refused to pay the rest)

Sackett v. Spindler (1967)- A material breach of contract relieves the other party of a duty to perform (Sackett agrees to buy shares of santa clara journal from Spindler, but doesn’t pay and drags Spindler along for quite some time.  Eventually, Spindler says there is no more contract, both sue)

In considering whether a breach is partial or material:

1. The extent to which the party will obtain the substantial benefit which he could have reasonably anticipated

2. The extent to which the injured party may be adequately compensated in damages for lack of complete performance

3. The extent to which the party failing to perform has already party performed or made preparations for performance

4. The greater or less hardship on the party failing to perform in terminating the contract

5. The willful, negligent, or innocent behavior of the party failing to perform

6. The greater or less certainty that the party failing to perform will perform the remainder of the contract

Determining when a material breach becomes total, look to:

1. Factors listed above

2. The extent to which further delay is likely to prevent or hinder the making of substitute arrangements, and

3. The degree of importance that the contract attaches to performance without delay

“Victim’s” rights in:

1. Substantial performance (aka immaterial/partial breach):

a. May not suspend performance

b. May sue for actual, partial contract damages

2. Material breach:

a. May suspend performance

b. May sue for partial, actual contract damages

c. Wait reasonable time for cure

3. Total breach:

a. Duty of performance is discharged

b. May sue for actual damages to date

c. May sue for future, expectation damages

insecurity and anticipatory repudiation
Anticipatory repudiation: Before performance is due, obligor unequivocally manifests that he will not perform (retraction is permitted if no notice from or reliance by the obligee)

Injured party may:

1. Treat contract as terminated and claim damages for total breach

2. Try to save deal, if deal can’t be saved, treat contract as terminated

3. Ignore repudiation and wait for performance in peril of failure to mitigate damages

Truman L. Flatt & Sons Co. v. Schupf (1995)- An anticipatory repudiation must be clear and unequivocal, and parties are free to retract unless notice or reliance occurs (buying land is contingent on rezoning, proposal met with such opposition that buyer withdrew zoning request, and sent letter to renegotiate buying price in light of inability to rezone, which was refused.  Letter was, at best, a threat of repudiation, which was effectively retracted)

Assurances:

1. At common law: No right to assurances

2. 2nd RST §251

a. Party may demand assurances where he has reasonable grounds for insecurity

b. Failure to respond within a reasonable amount of time (no max) is constructive repudiation

3. UCC § 2-609

a. Party may demand assurances where he has reasonable grounds for insecurity

b. Failure to respond within a reasonable amount of time not to exceed 30 days is constructive repudiation

Hornell Brewing Co. v. Spry (1997)- Insecurity and adequacy of assurances must be commercially reasonable between merchants (Arizona tea case, guy falls behind on payments and co asks for reassurances) 

n. Situation giving rise to insecurity can’t have been known to insecure party at the time of the contract’s formation

express conditions

Oppenheimer & Co. v. Oppenheim, Appel, Dixon & Co. (1995)- The doctrine of substantial performance cannot excuse failure to meet an express condition (sublease contract, required written notice that landlord agrees to work and sublease by a particular date, party only gives oral agreement from landlord, not written)

J.N.A. Realty Corp. v. Cross Bay Cheldea, Inc. (1977)- A party facing forfeiture may be granted equitable relief in the form of disregarding an express contractual condition (tenant negligently fails to renew lease, but has made substantial improvements on reliance of continuing)

Morin Building Products Co. v. Baystone Construction, Inc. (1983)- Where a contract is not an “artistic effect” and is contingent on pleasing the purchaser, the question will not be whether he was satisfied, but whether the reasonable person would be (subcontract with the express condition that the contract was contingent on the client approving subcontract work, client found it aesthetically unappealing)

-In artistic effect cases, the court will only look to whether the rejecting party was acting in good faith

Unless a material part of the parties’ exchange, an express condition can be excused by:

1. Waiver: words or conduct that relinquish right to insist on condition 

2. Forfeiture: Where loss would result from condition being enforced due to reliance

expectation damages

Expectation damages general rule: party may recover damages which are the direct, natural and immediate consequence of the breach and which can reasonably be said to have been in the contemplation of the parties when the contract was made

Benefit of the bargain = losses (value of K + consequential damages) -savings (amount recovered/mitigated)

n. Plaintiff will always recover the expected value under the contract and incidental damages (those that any person would incur from breach).  Consequential damages (those particular to the person) are only recoverable if forseeable

Turner v. Benson (1984)- Breaching party is responsible for reasonably foreseeable damages, usually the difference between the selling price and the contract price plus costs incurred (people contract to sell their home so they can move into a smaller one and stop running day care center out of home, sellers wait until buyers secure loan, then buy another, and of course buyers renege)

Damages are limited by:

1. Reasonable forseeability (rule in Hadley v. Baxendale)

2. Prohibition on speculative damages

3. Duty to mitigate

Handicapped Children’s Education Board v. Lukaszewski (1983)- Assuming the non-breaching party properly took actions to mitigate, the breaching party is liable for the difference in what they bargained for and what they had to pay (woman breaks employment contract to work somewhere else at a higher rate of pay after doctor tells her that stress in her current situation was negatively impacting her health, school has to pay a higher rate of pay to replace her)

n. If a non-breaching party has no choice but to replace a breaching employee with a more qualified, but more expensive employee, then the breaching party will be liable for the difference nonetheless.  It makes no difference that the employer would get a more qualified employee, because the employer clearly did not desire a more qualified and expensive employee.  Benefit of the bargain, not market value, subject to good faith and mitigation.

n. court will consider totality of the circumstances in evaluating benefit of bargain, losses naturally arising out of the situation, etc.

American Standard, Inc. v. Schectman (1981)- In nonperformance cases, the correct measure of damages is the cost of completion (American sued Schectman and got 90k from jury for failing to complete grading and take certain subsurface structure to one foot below the grade line, he wants to argue damages should be difference in FMV, court says should be cost of completion)

Hadley v. Baxendale (1854)- Consequential damages may be awarded where the damages would fairly be considered to have arisen naturally from the breach itself and would have been reasonably contemplated by the parties, OR where special circumstances were communicated to the party, thus the strange result would have been reasonably contemplated  (Part on a mill breaks and person sends part off, telling the carrier that the mill was stopped and the part needed to be sent fast, the carrier had a delay, and the mill sued for lost profits from the days it couldn’t operate)

Florafax International, Inc. v. GTE Market Resources, Inc. (1997)- Loss of anticipated profit is recoverable if 1. The loss was within the contemplation of the parties at the time the contract was made, and 2. The loss flows directly from the breach, and 3. The loss is capable of reasonably accurate measurement or estimate (Florafax is an intermediary taking and placing orders, outsources phone business they get to GTE and sets up a contract with GTE to cover a new contract they obtained from Bellerose and subsequently lost as a result of GTE’s inadequacy, Florafax is claiming special damages for lost business from Bellerose over the course of their two year contract.  Florafax wins)

n. Lost profits must be proven with reasonable certainty

avoidability (mitigation)

Restatment 2d §350

Injured party must make reasonable efforts to mitigate damages (without undue risk, burden or humiliation)

Rockingham County v. Luten Bridge Co. (1929)- When one party informs the other they will be breaching, the non-breaching party may recover for damages up to the point of notice (city orders a bridge and breaches in the middle of production, Luten finishes bridge and sues for total contract price)

Boehm v. American Broadcasting Co. (1991)- In wrongful discharge cases where the employee refused a job offer, the employer has the burden of showing that the refused position was substantially equivalent to the prior position (ABC wrongfully discharges Boehm, but offers him another position, he refuses, and ABC claims he failed to mitigate)

restrictions on recovery

Jetz Service Co. v. Salina Properties (1993)- Expectation damages are normally reduced by savings/amount non-breaching party could mitigate, but damages will not be reduced in the instance of a lost volume seller (Salina rented space for Jetz to operate coin washing machines, kicked them out of the space early, and now Jetz wants expectations damages)

Lost volume seller/lessee: Assuming unlimited ability to obtain additional product/service, a seller who loses a contract is not compensated by one additional sale (this sale cannot be properly termed a replacement)

Unrecoverable damages for breach of contract:

1. Attorneys fees-unrecoverable unless 

a. Agreed to by the parties,

b. Allowed by statute, or 

c. Ordered by the court because of bad faith conduct

2. Emotional distress damages, excluded unless

a. Bodily harm also caused by breach

b. Breach of such a serious nature that emotional disturbance was particularly likely to result (e.g. corpse lost by airline)

3. Punitive damages-unrecoverable unless

a. Conduct constituting a breach is also a tort for which punitive damages are recoverable

Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co. (2001)- The court possesses inherent power to award attorney’s fees and expenses reasonably foreseeable as a result of breach, and incurred as a result of bad faith conduct (tin can company won’t send more cans to hearthside unless they pay past due receivables, hearthside refuses to pay when they stop shipping, Zapata sues to recover and wants attorney’s fees)

Erlich v. Menezes (1999)- Tort damages are only permitted in contract cases where breach of a duty directly causes physical injury (couple hires contractor to build dream house, house is seriously messed up and about to fall apart, husband has heart problems, mom’s worried about house crashing down, etc.)

n. Courts generally do not award prejudgment interest absent a provision for liquidated damages

remedies under the ucc

Buyer’s remedies: UCC §2-711 

1. Cancellation: available if the seller fails to deliver the goods, or repudiates the contract (UCC §§2-610, 2-611), or if the buyer rightfully rejects or revokes acceptance of the goods because they fail to conform to the contract

a. Buyer who cancels may recover “so much of the price as has been paid,” plus damages, measured under either the section on “cover” (UCC §2-712) or “market damages” (UCC §2-713)

b. Different from “rescission.”  Cancellation is termination of a contract for breach, while rescission is termination of the contract for some other reason, such as mistake

c. Buyer may reject the goods if they “fail in any respect to conform to the contract.”  UCC §2-601.  This is the “perfect tender” rule

d. Buyer’s right to reject terminates if the buyer has accepted the goods.  UCC §2-607(2).  A buyer who has accepted the goods is liable for the contract price.  UCC §2-607(1) 

e. Buyer does not lose the right to recover damages for breach even if the goods have been accepted.  UCC §2-607(2

f. Acceptance of the goods can occur in three ways under UCC §2-606.  The most common of these is the failure to make an “effective rejection,” UCC §2-606(1)(b), §2-602.  A rejection is ineffective unless it is made within a reasonable period of time and notice of the rejection is given to the seller.  UCC §2-602(1)

g. Even if the buyer rightfully rejects goods, buyer can’t cancel the contract if the seller cures any non​conformity.  UCC §2-508

h. After acceptance of the goods, the buyer could still cancel the contract if the buyer is entitled to revoke acceptance.  UCC §2-608.  The requirements for revocation of acceptance are more stringent than for rejection.  Among other requirements, the nonconformity must be “substantial” and there must not be any change in the condition of the goods unless caused by their own defects

2. Damages: 
a. If the goods have been accepted, the buyer’s damages are measured under UCC §2-714.  The buyer may recover those damages that result “in the ordinary course of events from the seller’s breach.”  UCC §2-714(1).  If the damages flow from a breach of warranty, UCC §2-714(2) establishes a general rule “unless special circumstances show proximate damages of a different amount.”  In addition, the buyer is entitled to recover incidental and con​sequential damages under UCC §2-715
b. If the goods have not been accepted, (e.g., nondelivery, repudiation, rightful rejection, or rightful revocation of acceptance), the buyer may recover damages under either the market value measure, UCC §2-713, or the “cover” section, §2-712.  Cover is the preferred remedy under the Code because it more precisely compensates the buyer for the loss resulting from the breach.  In either case the buyer is also entitled to recover incidental and consequential damages under UCC §2-715
3. Specific Performance:
a. UCC §2-716 provides for specific performance when the goods are “unique or in other proper circum​stances.”  While the Code liberalizes the use of specific performance to some degree, the section “continues in general prior policy as to specific performance and injunction against breach.”  Comment 1.  See also UCC §§2-501 and 2-502, giving the buyer a right to recover goods in which the buyer has a special property interest
4. Other remedies:

a. Right to set off damages against the amount of the purchase price still due the seller.  UCC §2-717
b. Security interest in goods in the possession of the buyer for any payments made on the purchase price plus expenses.  UCC §2-711(3)
c. Right of restitution when buyer is in breach for any payments made to the seller, less the seller’s damages.  UCC §2-718(2
d. Right to recover liquidated damages if the contract provides for a valid liquidated damages clause.  UCC §2-718(1)
e. Right to the replevin goods in certain circumstances.  UCC §2-716(3)
Seller’s Remedies, UCC §2-703

1. Cancellation: UCC §2-703(f) allows the seller to cancel the contract if the buyer wrongfully rejects, wrongfully revokes acceptance, fails to make a payment that is due on or before delivery, or repudiates.  (Note that a mere failure to pay the price after delivery will not give the seller the right to cancel, although the seller would have a cause of action under §2-709 for the price.)

a. Seller may recover damages based either on the resale section (UCC §2-706) or the market damages section (UCC §2-708)

2. Damages

a. Seller’s Resale.  UCC §2-706.  This section, which is the seller’s equivalent of the buyer’s right to cover, allows the seller to resell the goods on the market and to recover the difference between the resale price and the contract price.  The resale must be in good faith and in a commercially reasonable manner.  UCC §2-706.   The section allows the seller to proceed either by private or public sale.  UCC §2-706(2), (3), (4).   The seller must give the buyer reasonable notice unless the goods are perishable.  UCC §2-706(3), (4)

b. Market Damages.  UCC §2-708(1).  If the seller has not resold, he may recover market damages under this section\

c. Profit.  UCC §2-708(2) allows the seller to recover his profit if market damages are not adequate to put the seller in as good as position as performance would have done.  When a seller is entitled to recover his profit has been a matter of controversy

3. Recovery of Contract Price: 

a. UCC §2-709 allows the seller to recover the contract price.  An action for the price, the seller’s equivalent specific performance, is limited to three situations

i. the goods have been accepted;

ii. the goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to the buyer; or

iii. the seller is unable to sell the goods after reasonable efforts

b. If the seller is entitled to recover the price, the goods must be turned over to the buyer.  UCC §2-709(2).  

4. Other Remedies:

a. Right to stop delivery if the buyer is insolvent or breaches the contract.  UCC §§2-702, 2-705

b. Right to reclaim goods received by the buyer on credit if the buyer was insolvent.  UCC §2-702(2)

c. Right to identify goods to the contract or complete unfinished goods.  UCC §2-704

d. Right to recover liquidated damages.  UCC §2-718

reliance damages

1. Can be awarded for both breach of contract and promissory estoppel cases

2. Addresses “reasonable certainty” issue

3. If expectation damages (usually lost profits) are uncertain, court may award expenses to the injured party

Wartzman v. Hightower Productions, Ltd. (1983)- Where expectations damages are too speculative, the court may award damages for costs paid in reliance on venture going forward (atty sets up company for PR flagpole sitter thing, does it wrong so they can’t get funding and have to shut down preemptively)

Walser v. Toyota Motor Sales, USA (1994)- No lost profits where lost profits are speculative? (Toyota wants to set up new lexus dealership and sets it up with a dealer, who goes out and purchases property in reliance on this)

restitutionary damages
1. Prevents unjust enrichment

2. Gives aggrieved party reasonable value of benefit conferred for services, goods, etc. minus reasonable value of any counter-performance received

3. Party in breach is required to account for benefit conferred by injured party

Available for:

1. Total breach of contract as an alternative to expectation damages (rare, e.g. where a loss would have occurred if contract had been performed on)

2. Avoidance of contract (incapacity, duress, misrepresentation, mistake)

3. No contract because of indefiniteness

4. When contract is unenforceable because of statute of frauds

5. When contract is discharged because of impracticability or frustration

6. Breach party seeks to recover for part performance (modern rule)

Election of remedies: usually plaintiff recovers either restitution or damages

United States ex rel Coastal Steel Erectors v. Algernon Blair Inc. (1973)- The purpose of quantum meruit is to prevent unjust enrichment, therefore quantum meruit may be awarded even where expected damages would be zero (construction company breaches rightfully because client refuses to pay for something they’re obligated to pay for, company sues for quantum meruit, but we find that the construction would have been done at a loss if the contract were completed)

Lancellotti v. Thomas (1985)- At common law, a breaching party would be unable to recover, but nowadays the breaching party may recover restitution per RST §374 (contract to buy a business, party breaches, whether or not acceptably was in dispute, and breaching party wants to recover restitution)

Ventura v. Titan Sports, Inc. (1996)  (wrestler is under contract with WWF, who makes videos, he later seeks royalties for use of his image)

specific performance

1. Available as a discretionary remedy when money damages are inadequate

2. Uniqueness of services or product usually a factor

3. Limitations on specific performance

a. Indefiniteness of terms

b. Difficulty in enforcement or supervision

c. Unfairness

d. Public Policy

4. Personal Service contracts (specific performance disfavored, but injunction may be granted, e.g. you can’t sing at that opera house if you don’t sing at this one)

5. Modern trend is to allow specific performance in greater number of cases

City Stores Co. v. Ammerman (1968)  (in exchange for help pushing for zoning interests, city stores offered space in new shopping building, and then reneged, city stores argues too indefinite to order specific performance)

Americ an Broadcasting Co. v. Wolf (1981) Specific performance of personal services contracts or injunctive relief may be awarded while the term of employment is ongoing.  However, once the employment contract has terminated, equitable relief is only available to prevent unfair competition or other tortious behavior (sportcaster has contract that prohibits him from making employment deal without giving first company right of first refusal, or letting time pass, Wolf reaches a gentlemen’s agreement with new company)

n. covenants not to compete are generally enforceable as long as they are reasonable

Specific performance may be ordered w/ regard to personal services where:

1. Statute

2. Uniqueness about the services you are rendering

agreed remedies

Wasserman’s Inc. v. Township of Middletown (1994) Damage provisions that constitute a reasonable estimate of loss in the event of breach and are not intended to punish or deter breach are valid (lessor cancels contract and refuses to pay damages agreed upon in K)

Test for liquidated damages:

1. Damages to be anticipated from the breach must be uncertain in amount or difficult to prove

2. Parties must have intended the clause to liquidate damages rather than operate as a penalty

3. Amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach

Liquidated damages:

1. Ability to bargain over remedies is limited

2. May not specify a penalty

a. Unconscionability also a factor

3. Policy is not to compel performance, but to compensate loss

4. However, liquidated damages are allowed if:

a. Reasonable amount in light of presumed loss

i. Usually look at presumed loss at time of contract formation

ii. UCC 2-718(1) and RST2d 356, also allow for look at actual loss

b. Uncertainty in amount or difficult to prove

i. At time of contract formation

ii. E.g. covenant not to compete ancillary to sale of business

c. Intent of parties

5. Common liquidated damages clauses:

a. Severance pay

b. Forfeiture of deposit

c. Attorney’s fees

