CONTRACTS OUTLINE FALL 2006

IS THERE A CONTRACT:

A. OBJECTIVE THEORY OF ASSENT:

I. Contract law follows the objective theory of contracts. That is, a party’s intent is deemed to be what a reasonable person in the position of the other party would think that the first party’s objective manifestation of intent meant. 

II. Presumptions: where the evidence is ambiguous about whether the parties intended to be bound, the court will follow these rules:

1. in a business context, the court will presume that the parties intended a legally enforceable agreement. 

2. in a social or domestic situation the court presumes the parties did not intend legal relations. 

III. If the words or acts of one of the parties have but one reasonable meaning, the undisclosed intention is immaterial except when an unreasonable meaning attached is known by the other party Lucy v. Zehmer, contract made in a bar. 

IV. One cannot make guarantees in the medical profession, hairy hand problem. 

V. Gentlemen’s agreements: a contract where no liability or obligation of any nature is intended to be created between the parties. 

VI. Formal contract contemplated: A contract is agreed to but the final details have not been specified. 
Two principles:

1. absent an expressed intent that no contract shall exist, mutual assent between the parties, whether oral or informal, to exchange acts or promises is sufficient to create a binding contract. 

2. to avoid the obligations of a binding contract at least one of the parties must express an intention not to be bound until a writing is executed. 

B. WHAT IS AN OFFER? 

I. An act whereby one person confers upon another the power to create contractual relations between them. Offeror is the master of the offer. 

II. Focus on the intent of the individual: did the person intend to make an offer? Would listener reasonably believe that the power to accept a contract has been conferred upon him? 

1. Facts

2. circumstances

3. communications

III. Ask Three Questions:

1. Was the expression of a promise, undertaking, or commitment to enter a contract? 

2. Was there certainty and definiteness in essential terms? 

3. Was there communication of the above to the offeree? Offeree must have knowledge. 

IV. Essential Terms of Rs(2d):

1. Identity of offeree

2. subject matter
3. price

4. time of payment, delivery or performance

5. quantity involved

6. nature of work to be performed

V. Some terms can be uncertain if they can be reasonably determined. 

VI. Offer must be clear and general and intend to bind – Owen v. Tunison, letter was intended to open the door for negotiations, not an offer to sell. 
VII. Defendant indicates lowest price he will accept, but that is not an offer to sell at that price, Harvey v. Facey. 

VIII. Using phrase “immediate acceptance” in a price quote has the legal effect of making the quote an offer. Generally price quotes are not offers, Ads make quotes and not offers. Fairmont Glass Works 

IX. Advertisements are generally not offers, but the advertisement left nothing open for negotiation, the offer is clear, definite and explicit is considered an offer, while the offer may be modified, new and arbitrary conditions not in print may not be imposed after acceptance. Lefkowitz v. Great Minneapolis Surplus Store.
X. The following are not usually offers to sell:

1. Ads

2. Price Quotes

3. Jokes

4. Dr. Opinions

5. Negotiations

6. Solicitations

Unless:

1. specific terms used (such as quantity)
2. words of commitment (example: send three box tops plus $1 for cotton shirt, ad is an offer because advertiser is committing himself to do something).

C. WHAT IS AN ACCEPTANCE:

I. the manifestation of assent to the terms of an offer in the manner required by the offer. A contract is created once an acceptance is communicated. To be valid, an acceptance must meet the following requirements:

1. Acceptor must accept, only the person whom the offer was made to can accept. 

2. Communication: acceptance for an offer to a bilateral contract is not effective until it is communicated to the offeror. 

II. Mutual Assent: meeting of the minds, same bargain at the same time. 
III. An offer can propose acceptance through a return promise or return performance.

1. Bilateral Contract: both sides make promises

a. you get an assurance of future actions

b. when offeree takes stems that a reasonable person would consider acceptance

2. Unilateral Contract: one which involves an exchange of the offeror’s promise for the offeree’s act. 

a. you want to me bound only if someone actually performs

b. offeree must have some knowledge of the offer and be motivated by it (reward offers, etc.)

3. Test to determine what type of contract: are there two rights and two duties or just one right and one duty?

4. Modern view: most contracts are bilateral. Beginning performance is enough to show acceptance. 

IV. Offeror does not have to specify the method of acceptance. 

1. If there is no method specified the offeree can either give a return promise or perform. Rs(2d) § 32

V. Notification is not required when there is performance unless the offer specifically requests such notification. Rs(2d) § 54

1. Exception: if offeree knows that there is no way for offeror to know of the performance, then you have to notify. Rs(2d) § 54.

2. The Contract is discharged for failure to give notice unless:

a. the offeree exercises reasonable diligence to notify

b. the offeror learns of the performance within a reasonable time

c. the offer indicates that notification of acceptance is not required

VI. When an offer invites one of the other, beginning performance is considered an acceptance. Futhermore, beginning performance is a promise to render complete performance. Rs(2d)  § 62.
VII. Notice is essential to an acceptance by promise. The offeree must either exercise reasonable diligence in notifying or that the offeror receives notice seasonably. Rs(2d) § 56

VIII. Silence is not acceptance Rs(2d) § 69 unless:

1. Reason to understand: Silence can constitute acceptance if the offeror has given the offeree reason to understand that silence will constitute acceptance, and the offeree subjectively intends to be bound. 

2. Benefit of services: An offeree who silently receives the behefit of services (BUT NOT GOODS) will be held to have accepted a contract for them if he: 1. had a reasonable opportunity to reject them and 2. knew or should have known that the provider of the services expected to be compensated. 
3. Prior Conduct: the prior course of dealing may make it reasonable for the offeree’s silence to be construed as consent.

4. Acceptance by dominion: where the offeree receives goods and keeps them, this exercise of “dominion” is likely to be held to be an acceptance. 
IX. White v. Corlies & Tift: Office builder acceptance must be communicated to the offeror in some way. Buying building materials is not tendering performance because he is a builder and therefore buying wood isn’t something out of the ordinary for him. The offer itself asked for a return promise and not performance. 
X. Ever-Tite Roofing Corp. v. Green: roofers were already there when ever-tite got there, acceptance must be communicated in the specified amount of time, or when not time is specified, within a reasonable amount of time, RS § 62 distinguishes this from previous cases because this is more specific to a particular job (they had spent time on credit check, delay was only nine days). 
XI. Allied Steel and Conveyors: Injured Ford Employee – beginning performance with knowledge, consent and agreement of the offeror, so it is acceptance. “Acceptance should’ve been executed on acknowledgment copy” is merely a suggestion.

XII. International Filter Co: Sale of water filter, since the offeror said it would be a contract upon acceptance and approval, with nothing more, he did away with the need for notice. Although the RS § 56 requires notice be given of return promise, the court waives it in this case saying that the offer spoke of becoming a contract upon acceptance without anything more. 

XIII. Carlill v. Carbolic Smoke Ball Co.: Reward for not getting the flu case, the ad did not say anything about notification, it impliedly dispensed with notice, plaintiff’s performance was enough. 

D. TERMINATING THE POWER OF ACCEPTANCE: 

I. C/L: Mirror image rule – under the common law the offeree’s response operates as an acceptance only if it is the precise mirror image of the offer. If the response conflicts at all with the terms of the offer, or adds new terms, the purported acceptance is in fact a rejection and counter offer, not an acceptance. UCC REJECTS THIS

II. Acceptance may be terminated in five ways: 

1. Lapse: expiration of the period within which an offer can be accepted
a. Offeror can specify when offer will lapse or if no time specified, then it will lapse after a reasonable amount of time. 
b. Akers v. J.B. Sedberry, Inc.: ordinarily an offer made by one to another in a face to face conversation is deemed to continue only to the close of their conversation and cannot be accepted thereafter. 

2. Revocation: withdrawal of an offer

a. an offer can be revoked by the offeror anytime before acceptance

b. two ways to revoke an offer: 

i. direct communication

1. to offeree

2. if offer by publication, revocation must be made by comparable means. 

ii. Indirect communication

1. offeree receives information from a reliable source, information that the acts of offeror would indicate the offer has been revoked § 43. 
c. revocation is effective upon receipt Rs(2d) § 42

d. Hoover Motor Express Co. v. Clements Paper Co.: unsure of selling real estate in the last phone call, Hoover said he might not want to go through with it, which means he no longer consented to transaction and revokes the offer. 

e. Irrevocable offers: the ordinary offer is revocable at will of the offeror. This is true even if it states something like “this offer will remain open for a week” However there are some exceptions to the general rule:

Exceptions:

i. Standard Option Contracts: First, the offeror may grant the offeree an option to enter into the contract, the offer itself is then referred to as an option contract. 

1. common law requires consideration: the traditional common law view is that n option contract can be formed only if the offeree gives the offeror consideration for the offer. 
2. Modern (Restatement) Approach: signed option contract that recites the payment of consideration will be irrevocable, even if the consideration was never paid. Rs(2d) § 87:

Rs(2d) § 87:

1. an offer is binding as an option contract if it:

(a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time or

(b) is made irrevocable by statute

2. An offer / which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance / and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. CONCEPT OF PROMISSORY ESTOPPEL
CONSIDERATION (quid pro quo)

i. I’ll hold the offer open till Fri 5pm to mow my lawn, you give me $1 to hold it, the $1 is consideration. 

ii. Dickinson v. Dodds: tried to accept at the train station, no consideration was given to hold contract until Fri AM, Info that leads offeree to reasonably conclude that an offer has been withdrawn voids the offer. 

ii. Firm Offers under the UCC § 2-205: a signed writing by a merchant to buy or sell goods that has firm terms and assures that the offer will be held open is enforceable even without consideration. 

1. If the period is actually stated, offer will remain open for the stated period or 3 months, whichever is less

2. If no period stated, offer open for “reasonable time,” not to exceed 3 months

iii. Reliance by the offeree: The oferee’s part performance or detrimental reliance (e.g. preparation to perform) may transform an otherwise revocable offer into a temporarily irrevocable one, and it is reasonably foreseeable to the offeror that offeree would so rely. 

1. Unilateral contracts – beginning of performance creates an option contract and it will remain irrevocable till he completes performance Rs(2d) § 45. Preparation to perform can be considered performance if there is detrimental reliance § 90. 

2. Bilateral Contracts – (contract which is to be accepted by return promise), the offeree’s making of preparations will cause the offer to be temporarily irrevocable if justice requires. See Rs(2d) § 87(2). 
a. offers by sub-contractors: most importantly, an offer by a sub-contractor to a general contractor will often become temporarily irrevocable under this rule
3. Rs(2d) § 43: offeree’s power of acceptance is terminated when:

a. Offeror takes definite action inconsistent with an intention to enter into the proposed contract

b. Offeree acquires reliable information to that effect

4. The promise to keep the offer open is essentially a contract to contract Rs(2d) § 87

3. Offerors death or incapacity: Rs(2d) § 48

a. When offeror or offeree dies, so does the offer

b. If offeror loses mental capacity, the offer will terminate
4. Oferee’s rejection: the rejection of an offer by the offeree terminates the power of acceptance so that the offeree cannot thereafter accept the offer. 

a. counter offer ( a rejection and a new offer

i. distinguish this from mere inquiry

b. Rejection effective upon receipt Rs(2d)§40

c. Both acceptance and rejection sent by offeree: if the offeree sends both an acceptance and rejection, the rule depends on which is dispatched first

i. rejection sent first: if the rejection is sent first, then the acceptance will be effective if (and only if) the offeror receives it before he receives the rejection. 

ii. Acceptance dispatched first: if the acceptance is sent before the rejection, the acceptance is effective upon dispatch and the subsequent dispatched “rejection” (really a revocation of acceptance”) does not undo the acceptance, whether that rejection is received by the offeror before or after he receives the acceptance. 

iii. death, revocation and rejection do not apply to option contracts per Rd(2d)§37

E. CONSIDERATION: what the promisee gave the promisor

i. Rs(2d)§71 – 2 components to identifying the promise you wish to enforce

1. First: Identify potential considerations supporting that promise

a. either a return promise or

b. performance of some kind (or a forebearance)

c. Hamer v. Sidway & Fiedge v. Boehme

2. Second, determine whether the consideration was bargained for. 
a. if promisor seeks consideration in exchange for the promise and promisee gives the consideration in exchange for the promise and reciprocal inducement (the promise induces consideration and consideration induces the promise). 

b. Bargaining is two sided, have to have both

c. Feinberg v. Pfeiffer Co. & Kirksey v. Kirksey

ii. gifts that are already given are enforceable, promises to give gifts are not. Once you give a gift you cannot get it back. 

iii. Bargained for exchange: 

1. Rs(2d)79(b): as long as there is consideration there is no requirement that there be a fair bargain.
2. Peppercorn Issue: Consideration is so insubstantial that there is no real bargain for exchange. Could be an indication of duress or something else that would render the K unenforceable. 
3. Existence of condition: Even if the person promising to make a gift requires the promisee to meet certain conditions in order to receive the gift, there will still be no consideration (and the promise will thus be unenforceable) if the meeting of the conditions is not really bargained for by the promisor. 

a. A promises his widowed sister-in-law a place to live if she will come down and see him. In response, B travels to see A, thereby incurring expenses. Even though B has suffered detriment, the bargain element is lacking – A was not promising b a place to live because he wanted to see her, but was merely imposing a necessary precondition for her to get a gift. Therefore, his promise is unenforceable for lack of consideration (Kirksey v. Kirksey).

4. Occurrence of condition is benefit to promisor: But if the promisor imposes a condition and the occurrence of this condition is of benefit to him, then the bargain element probably will be present. 

5.   Altruistic pleasure not sufficient: the fact that one who promises to make a gift, expects to derive altruistic pleasure, or love and affection from making the gift, is not sufficient to constitute a bargain. 

6.   Fiege v. Boehme – Bastardy charges – forebearance to assert an invalid claim is sufficient consideration if the forbearing party had an honest intention to prosecute the litigation and reasonably believe that it was valid. 
a. settlement of claims - § 74

i.    Forebearance to assert or surrender of a claim or defense which proves to be invalid is not consideration unless:

1.   the claim or defense is in fact doubtful because of uncertainty as to the facts or the law or:

2.   the forbearing or surrendering party believes that the claim or defense may be fairly determined to be valid

ii.   the execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists. 

7.  Past Consideration no good: if the promise is made in return for detriment previously suffered by the promisee, there is no bargain and thus no consideration. Thus promises to pay a pre-existing debt, and promises to pay for services already received usually lack the bargain element (but those may be binding even without consideration). 

a.   Feinberg v. Pfeiffer Co.: Old lady retires on promise of income, past actions cannot be consideration, there was no bargain, but there was reliance. 
8.   Promisee must be aware of the promise: 

a.   Broadnax v. Ledbetter – award for getting criminal, there was no bargaining, therefore mo consideration. There was no meeting of the minds, the reward did not induce his actions. 

iv.   Promise as consideration: 

1. Rs(sd) § 71: Courts have recognized that consideration for a promise could be found in a return promise, even if it was only partly performed.
2. Ps(2d) § 75 Comment A: the promise is enforced by virtue of the fact that of the bargain, without more. 
3. Illusory Promise: It is not sufficient consideration, because it only appears to bind the promisor when, in fact, it commits him to nothing at all. 

a. Strong v. Sheffield – wife garantees the husband’s debt. Forebearance to collect on a note is illusory and insufficient consideration if the forbearer had the option of demanding payment at anytime. The two years he did forbear is not sufficient consideration because she didn’t know about the forbearance and it wasn’t bargained for. 

4. Conditional Promise: A promise is conditional if its performance will become due only if a particular event, known as “condition” occurs. Where a party makes a promise in exchange for a return promise, it can be protected by making its own promise conditional on performance by the other party. Even if the contract does not so provide, the court may impose such constructive conditions of exchange by implication.
a. enforceable unless the condition is entirely within the promisor’s control. 

b. Mattei v. Hopper – buying a shopping mall, an agreement that contains a satisfaction clause is not illusory (lacking consideration or mutuality of obligation) if performance of the condition can be judged by a reasonable person standard or the party jubject to the satisfaction clause acts in good faith.  

5. Wood v. Lucy Lady Duff Gordon – designer and marketing agent, they are both exclusive agents, and therefore must act reasonably. A promise to use reasonable efforts can be implied from a contract and, therefore, a contract does not fail for lack of mutuality because it does not contain explicit clauses requiring good faith efforts. UCC § 2-306(2) look to the surrounding facts to determine whether the promise was illusory or not. This promise seems illusory at first but in fact it isn’t. 
F. Promises Binding Without Consideration

I. Promise to pay past debt

II. Promise for benefits relieved

III. Promissory estoppel

1. Rs(2d) § 90: Promises which foreseeably induce reliance on the part of the promisee will often be enforceable without consideration, under the doctrine of promissory estoppel. It’s an equitable doctrine that is used to avoid injustice by enforcing otherwise unenforceable promises. It “estops” the promisor from claiming that no consideration was given.  

a. Majority view: consideration is not required when facts indicate that the promisor should be estopped from not performing. 

2. Five requirements for enforcement:

a. actual reliance on the contract or promise

b. the reliance was foreseeable to the breaching party

c. that it was clearly detrimental

d. that injustice can only be avoided by enforcement

e. remedy may be limited as justice requires

3. Family Promises: Promissory estoppel usually applies in these situation because the bargaining for exchange that is common in commercial settings, ordinarily seems out of place in family settings. 

4. Ricketts v. Scothorn – grandfather didn’t want the granddaughter working, grandfather made a promise, which induced granddaughter to quit her job, he expected her to quit, she quit. The doctrine of equitable estoppel provides that a right may accrue to a promise if the promisee changes her position in accordance with the real or apparent intention of the promisor. 

5. Feinberg v. Pfeiffer: no consideration but there was substantial reliance. If one acts to her detriment (quitting job), unjustifiable reliance on the promise will be enforced if an injustice would otherwise result. 

6. Modification of Sales Contracts: Under the UCC – a modification of a contract for the sale of goods is binding without consideration (see 2-209). Example: A contract to supply 100 widgets at 4 dollars a widget, before shipment, a says the costs have gone up and will need to charge 5 dollars a piece, B agrees, the contract is enforceable even though B received no consideration for promising to pay the higher price. 
IV. Reliance and Option Contracts: 

1. Option Contracts: Recall that option contracts are sometimes enforceable without consideration. Thus an offer that purports to be enforceable and that falsely recites that consideration was paid for the irrevocability, will be enforced in most courts. Also remember that UCC 2-205 renders enforceable firm offers under certain circumstances. 

2. Rs(2d) § 45 Option Contract created by part performance or tender: 1. where an offer invites an offeree to accept by rendering performance and does not infive a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders the beginning of it. 2. The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer. 

3.  Rs(2d) § 62: tender or beginning of performance or tender of of a beginning of it is an acceptance by performance. Such acceptance acts as a promise to render complete performance. Offeror cannot revoke after this point. 

a. preparations to perform are not performance unless they are substantial enough to create detrimental reliance. 

4. Rs(2d) § 87(2) Option Contract: An offer which the offeror should reasonably expect to induce action or forebearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injury. 

5. Rs(2d) § 87 – mistake is that simply because a person relied, that is not enough to invoke doctrine of promissory estoppel. It is that the person reasonably was required to rely upon it.
6. Drennan v. Star Paving: Drennan used a bid from Star to calculate the cost of a larger bid to go to a third party, after Drennan was awarded the job Star said the amount was a mistake and the bid too low and refused to work at that price. If an offeror should reasonably expect that his offer would induce reliance by the offeree to take an action or forbearance of a substantial and definite character, such as basing a contract price on a subcontractor bid, the offer is enforceable, even if reliance occurs prior to a formal acceptance of the offer. 

7. By Contracts, if performance has begun, offeree will be protected under one of two ways: 

a. If offeror invites acceptance by performance only and performance has begun, offeree is protected by § 45. Option contract is formed. 

b. If offeror invites acceptance by either promise or performance and if performance has begun a contract is formed by § 62. Beginning of performance acts as acceptance and promise to complete. 

c. If there’s an offer that says the only way to accept is by return promise, and it’s very clear that’s the only way to accept, offeree can protect herself by making a promise. 

8. Holman Erection Co. v. Orville E. Madsen & Sons – Contractor used a minority subcontractors bid, contractor is not always obligated to use to lowest bid. Using a subcontractor’s bid in a general bid is not an acceptance to use that bid

a. Public Policy Argument: General contractors need the flexibility and work under time constraints. Subcontractors’ do not have the same pressures, so courts favor this rule to ensure quality work. 

G. Definiteness: 

I. Generally: no contract will be found if the terms of the parties agreement are unduly indefinite.

II. Rs(2d) § 33: 1. Terms of contract must be reasonably certain 2. “reasonably certain” if you can determine a breach and give an appropriate remedy 3. when you see incompleteness determine if it is negotiations, rather than acceptance. 

III. Courts supply missing term – if the court believes that the parties intend to contract, and the court believes it can supply a reasonable value for the missing term, it will generally do so. 

1. UCC: The UCC expressly allows the court to “gap fill” terms for the price, place for deliver, time for shipment, time for payment, etc. as long as the parties have intended to make a contract 2-204(3). The UCC also implies a term requiring good faith in every contract for the sale of goods 1-203. 

2. Non-UCC: In non UCC cases, most modern courts supply the missing terms on a reasonable basis, as long as the parties have shown intent to create a binding contract. 

3. Too Indefinite: there may be situations where even though the parties intended to create a binding contract, they have fleshed out the terms of their deal so little that the courts simply cannot meaningfully supply all of the missing terms. In that case, the court will find the agreement void for indefiniteness (this is rare). 

IV. Serves Two Basic Functions:

1. Know with sufficient specificity just what the terms of the contract are

2. ?????????????????????????????????/

V. Toys, Inc. v. F.M. Burlington Co.: renewal of mall space, the language, the fixed minimum rental shall be renegotiated to the then prevailing rate in the mall, sets forth a definite, ascertainable method of determining the price term for the lease extension. This shows how a contract appears indefinite, but is actually definite. 

VI. Part performance can make a contract definite. 
i. Alternatives to contract: 
i. Hoffman v. Red Owl Stores: Poor man given the run around to buy a store. A party will be liable for a promise made during preliminary negotiations if the promisor should be reasonably expected to induce an action or forbearance of a definite substantial nature by the promisee. The promise does induce such action or forbearance of a definite substantial nature by the promisee. The promise does induce such action or forbearance and injustice would result if relief were not granted. 

ii. If during the negotiations, one party had conferred a benefit on the other, the recipient of the benefit may be required to make restitution. 

iii. Implied in Fact vs. Quasi-contract: 

1. Implied in fact is a valid contract made without words. Actions create a contract, implied by contract. 
2. Quasi is not a contract, it’s just a phrase used to describe unjust enrichment. They were constructed by the courts to avoid unjust enrichment by permitting the plaintiff to bring an action in restitution to recover the amount of the benefit conferred on the defendant. Their only relationship to genuine contracts is historical. Requirements: 

a. One party provided a benefit to another

b. Benefit was provided with the reasonable expectation of compensation. 

c. There was an express or implied request for the benefit

d. Part receiving the benefit would be unjustly enriched if he were not forced to compensate the party providing the benefits. 

iv. Callano v. Oakwood Park Homes Corp.: Stupid Plant Case – plaintiff did not have any dealings with the defendant, it was with Pendergast. Defendant was enriched, but it was not inequitable or unjust enrichment.

v. Cotnam v. Wisdom – Dr. performs emergency services, physicians may recover under the theory of quasi contracts for the reasonable value of the services provided during an emergency. Physicians should be granted reasonable compensation for services rendered. The financial standing of the victim is not relevant. 

H. ARTICLE 2, OFFER AND ACCEPTANCE:
i. wanted to create laws that accommodate business practices and rejects the common law mirror image rule. 

ii. At the most general level, § 2-207(1) provides that any expression of acceptance or written confirmation will act as an acceptance even though it states terms that are additional to or different from those contained in the offer. Example: Buyer sends a PO containing a warranty, seller responds with an acknowledgment containing a disclaimer of warranty. There will be a contract under the UCC even though there would not have been one at common law. 

iii. Acceptance expressly conditional on assent to changes: an expression of acceptance does not form a contract if it is expressly made conditional on assent to additional or different terms under 2-207(1). So if the purported acceptance contains additional or different terms from the offer, and also states something like: “this acceptance of your offer is effective only if you agree to all of the terms listed on the reverse side of this acceptance form”, there is no contract formed by the exchange of those documents

iv. Additional term in acceptance: where the offeree’s response contains an additional term (i.e. clause taking a certain position on an issue with which the offer does not deal at all), the consequences depend on whether both parties are merchants. 

1. at least one party not a merchant: the additional term does not prevent the offeree’s response from giving rise to a contract, but the additional term becomes part of the contract only if the offeror explicitly assents to it.

2. Both Merchants: If both parties to the transaction are merchants, then the additional term automatically becomes a part of the contract as a general rule, however there are two important exceptions to this additional term becoming a part of the contract rule:

a. Materiality: The addition will not become part of the contract if it materially alters the contract. Ex: a disclaimer of warranty will always be found to materially alter the contract, so if it is included as part of an acknowledgment form, the disclaimer does not become part of the contract. 

b. Objection: if the offeror objects to having the additional terms become part of the contract, it will not be part of it. 

v. UCC. § 2-204 – A contract for the sale of goods may be made in any manner sufficient to show an agreement, does not have to be words, can be done by actions.

vi. UCC § 2-205 – Offer by a merchant, in a signed writing, which in its terms gives assurance that it will be held open is not recovable for lack of consideration. 

vii. UCC  § 2-206 – Acceptance can be made in any manner, but any medium, unless specified in the offer how to accept (as provided by section 1). An order for prompt or current shipment shall be construed as inviting acceptance ether by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer. You don’t have to know exactly when the contract was made to have a valid contract (as provided by section 2). 

1. Flow Chart for 2-206: 

a. Acceptance not conditional: K formed 

i. go to 2-207(2) to resolve additional terms
e. Acceptance conditional: K not formed

i. Go to 2-207(3) to decide effect of conduct (if any)
c.  for oral K’s followed by any confirmation

ix. 
UCC § 2-309 Absence of specific time    provisions, notice of termination. 

x. Conflicting terms in documents: if an issue is covered one way in the offering document and another conflicting way in the acceptance, most courts apply the “knock out” rule. That is, the conflicting clauses “knock each other out” of the contract so that neither enters the contract. Instead a UCC “gap filler” provision is used if one is relevant. Otherwise the common law controls the parameters. 

xi. Response diverges to much to be acceptance: If a purported acceptance diverts greatly from the terms of the offer, it will not serve as an acceptance at all, so no contract is formed. 

xii. Contracts by parties conduct: if the fivergence referred to in the prior paragraph occurs (so that the exchange of documents does not create a contract), the parties conduct later on can still cause a contract to occur. Section 2-207(3) provides that conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. 

xiii. UCC: The UCC expressly allows the court to fill in terms for price, place for delivery, time for shipment, time for payment, etc., as long as the parties have intended to make a contract (see 2-204(3)). The UCC also implies a term requiring good faith in every contract for the sale of goods (1-203). 
xiv. This also applies to sales outside of goods. 

III. IS THE CONTRACT ENFORCEABLE? 
a. STATUTE OF FRAUDS UCC§2-201 -
i.
Scope and Requirements of Statute: 3 things to do when you first see a contract: 

1. Ask Does the statute of frauds apply, Does the contract have to be in writing?

I.
does it fall within the scope of SOF, were the requirements met?

1. Marriage was consideration for promise

2. Administrator or executor

3. debt of another

4. goods > $500 (under common law, or UCC, applies to contracts between merchants)

5. land sales

6. a contract that cannot be performed within one year from its making

II. Non-compliance with SOF renders the contract unenforceable. 

2. Marriage – a promise for which the consideration is marriage or a promise of marriage is within the statute. 
3. Land – a promise to transfer or buy any interest in land is within the statute. The statute does not apply to the conveyance inself (which is governed by separate statutes everywhere) but rather to a contract providing for the subsequent conveyance of land. Includes leases for more than 1 year, factories on land, minerals or structures. 

4. One year: SOF does not apply if there is any possibility that the contract can be performed within one year

a. this requires more than an expectation that it is highly unlikely that a contract will actually be performed within a year

b. Read the terms of the contract, look at surrounding circumstances to see what was happening at that time. Also, remember that the courts read this statute narrowly. 

c. One year period runs from the making of the contract and not from the commencement. 

d. Impossibility – the one year provision applies only if complete performance is impossible within one year after the making of the contract. The fact that performance within one year is highly unlikely is not enough. 

i. impossibility or other excuse – it’s only the possibility of performance, not the possibility of discharge, that takes a contract out of the one year provision. Thus, the fact that the contract might be discharged for impossibility, frustration, or some other excuse for non-performance will not take the contract out of the Statute. 

ii. The test is whether, if the termination in question occurs, the contract has fulfilled its principal purpose. 

1. Personal service contract for multiple years: a personal service contract for more than one year falls within the one year rule and thus is unenforceable if it is not in writing even though the contract would terminate if the employee dies. The reason is that when the employee dies, the contract has been discharged, not performed. 

2. Lifetime Employment: a promise to employ for ones’ lifetime is probably not within the year provision, since if the employee dies, the essential purpose of guaranteeing him a job forever has been satisfied. So an oral promise of a lifetime job is potentially enforceable. 
3. Non-compete: a promise by a seller of a business not to compete with the buyer for a period longer than a year is not within the one year provision, since if the seller dies within a year, the buyer has received the equivalent of full performance (he knows seller won’t be competing with him). 

4. applies to all contracts: the rule that a contract incapable of performance within one year must satisfy the Statute applies to ALL contracts (including those that just miss falling within some other Statute of Frauds provision). For instance, even though the special UCC sale-of-goods statute (discussed below) requires a writing only where goods are to be sold for more than $500, a contract to sell goods for $300, to be delivered 18 months after the contract is made, must be in writing. 

5. UCC § 2-201(1) says that a contract for the sale of goods for the price of $500 or more is not enforceable… unless there is some writing sufficient to indicate that a contract for sale has been made… so oral contracts for goods at a price of $500 or more are unenforceable under the UCC. Requires quantity and that it be signed, symbols are ok (virtually anyone can be a merchant for 2-201). One thing you must have in the writing is quantity, there’s no way to infer it otherwise, other terms do not need to be there (i.e. price, timeline, etc.) the quantity term does not have to be accurate, but must show that there was the intent to enter a contract. 
a. Exceptions: even if a sale contract is for more than $500, it is exempted from the statute of frauds requirement in three situations:

i. Specially manufactured goods: no writing is required if the goods are to be specially manufactured for the buyer, are not suitable for sale to others, and the seller has made either a substantial beginning of their manufacture or commitments for their procurement. 2-201(3)(a).

ii. Estoppel: A writing is also not required if the party against whom enforcement is sought admits in his pleadings, testimony or otherwise in court that a contract was made but the contract is not enforceable under this provision beyond the quantity of goods admitted to 2-201(3)(b). 

iii.  Goods accepted or paid for: Finally, no writing is required with respect to goods for which payment has been made and accepted or which have been received and accepted 2-201(3)(c). Example: Buyer orally orders three pairs of shoes from Seller for a total of $600. Buyer then sends a check for the amount in advance for payment. Once seller takes and deposits the check, seller loses his statute of frauds claim. 
6. If so, does the contract satisfy the writing and signing requirements of the Statute of Frauds?

i. Identify the parties involved to show that a contract has been made

ii. Indicate the nature of the contract and what the subject matter is

iii. State the essential terms of the promises to be performed on the contract. 

iv. Include any symbol executed or adopted by a party with present intention to authenticate writing, signed by the party for whom enforcement is sought against (Under 1-201(39). 

1. a parties initials, symbol or typed name may also suffice. 

b. If the answer is no, is there some other way or circumstance that will justify enforcement (reliance). 

7. Crabtree v. Elizabeth Arden Sales Corp.: several writings can be joined to form a memorandum that satisfies the statute of frauds if they all refer to the same transaction or subject matter, are properly signed and describe the terms of the agreement. 

8. Under the UCC writing satisfies the statute of frauds if it is sufficient to indicate that a contract for sale has been made between the parties and is signed by the party against whom enforcement is sought… 2-201(2). It allows for mistake on price, memo’s between merchants lacking one merchants signature. 2-201(2) also says that between merchants, if one sends a confirmation of an oral contract, the party receiving it has reason to know the contents, and the merchant doesn’t respond with an objection to the confirmation within ten does, then there is a contract in writing based on the confirmation to bind the party because it has a quantity and shows existence of deal. 

9. Steps to follow:

a. whether statute of fraud applies

b. if it does apply, does the contract satisfy the writing requirement? 

c. If no, is there some other circumstance that will justify the requirement?

ii. Promissory estoppel and part performance:

1. Rs(2d) § 139: a contract is enforceable not withstanding the statute of frauds if it is reasonably expected that promisee would rely on the contract and promissee does in fact rely on the contract.

a. Factors to look at to determine reliance: availability and adequacy of other remedies, the character of the action of forbearance in relation to the remedy, extent to which action or forbearance corroborates the terms of the promise, reasonableness of the action or forbearance, and extent to which the action of forbearance was foreseeable by the promisor. 

2. 3 Categories of enforcement for breach based on reliance:

a. part performance – recover value conferred

b. estoppel – force the agreement anyways

i. if a contract

ii. Monarco v. Lo Greco: Family contract devising land, grandson gave up college, substantial reliance on promise. There is both unconscionable injury and unjust enrichment; need only show one to win. Expectation greater than restitution.

c.    Restitution

3.   Promissory Estoppel – Instead of a quasi contract suit (which would generally only protect plaintiffs’ reliance and restitution interest), a plaintiff who has relied on a contract that is unenforceable due to non-compliance with the statute of frauds may instead use the doctrine of promissory estoppel. Where one party enters into an oral agreement forseeably and reasonably relies to his detriment on the existence of the agreement, the court may enforce the agreement notwithstanding the Statute, if this is the only way to avoid injustice. 

4.   How is it related to Article 2: 2-201 – mentions nothing about promissory estoppel but in 1-103 it is mentioned. Court says you need to include promissory estoppel because if you don’t it will result in injustice. 

c. acceptance not conditional: K formed

a. Objection:  If the offer
