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· I- Enforcing Contracts:
· Defenses:

· 1-Unconscionability (Burch v. Diamond: house builders with basement problems)

· 2-Fraud (Park 100 v. Kartes: personal guarantee in lease)

· 3-Misrepresentation

· 4-Multilateral mistake

· A- Basis for enforcing contracts:

1- Consideration: bargained for exchange counts! So, I’ll sell you the car for 50$, yes, I will buy your car for $50 is considered consideration! Because it is a bargained for exchange.

· Defining consideration:

· Doctrine of Detriment for the promisee/Benefit for promisor 

· Waiver of a legal right satisfies requirement of detriment. (uncle William and not smoking or gambling)

· Doctrine of bargained-for exchange

·  Adequacy:

· Courts usually don’t inquire into it. Does not have to be adequate (Batsakis v. Demotsis: the greeks: $25 for $2000!)

· Exceptions:

· Unconscionability

· Evidence of no inducement/ no bargain. May not be sufficient if it is merely recited if no proof of it (Dougherty v Salt: Aunt Tillie, Charley and the $3000 note)

· Sham consideration

· Nominal or token consideration

· Forbearance needs to be proved as such (Baehr v. Penn oil: Kemp asignes his rent to Penn and Penn doesn’t pay Baehr)

· Past consideration is not consideration (Plowman v. Indian oil co: employees are given half salary for a while and then it stops)

2- Promissory Estoppel: Restatement §90. Started in family context and then ballooned to commercial as well. It is mainly a tool to avoid injustice. Promise is involved and could or not have detriment. But definitely has reliance and to prevent injustice.
· Elements:

· Reliance to his/her detriment satisfies the requirement. Note: the new restatement doesn’t actually require detriment! It doesn’t need bargained-for exchange. (Greiner v. Greiner: mom who promises to give the land to her son and doesn’t, but he moves and detrimentally relies). Also Wright v. Newman, where there was an implied promise to take care of the kids by giving his name to the son and raising him for 3 years. 

· Must be foreseeable: (both Greiner and Wright)

· If we don’t enforce the promise, it results in injustice. (all)

· Charitable subscriptions: rest. 90(2)

· Allegheny College v. national bank: conditions, if beneficial to promisors, are consideration.
· Coretta Scott King v. Boston University: by performing or accepting any part of a relationship established in promise, consideration is given (bailor-bailee) and actions can show reliance.

· : Enforceable if

· Consideration

· Promissory estoppel/detrimental reliance

· Section 90(2) approach: no detrimental reliance needed. No inducement needed. But cts. Have not adopted it yet.

· Statutory or legislative approach Conditions, if beneficial to promisor and detrimental to promissees are consideration.

· Commercial context: Katz v. Danny Dare: used to enforce retirement pension due to reliance. (Shoemaker v. Commonwealth bank: bank required insurance and offered to buy on behalf of clients and then when it lapsed, the house burned and they sued the bank on promissory reliance. They win)

· 3- Restitution: When a promise is not involved. Just injustice because a benefit was received. Not officious. It’s another instrument to avoid injustice. Place non breaching party in the same situation the person would have been if there had never been a contract. As in before contract. 

· Elements:

· 1- Benefit

· 2- Unjust enrichment of person who received it.

· 3- Cannot be officious

· Quasi Contract-( Implied in law-( unjust enrichment: if you find quasi contract, you don’t need to find a real contract. A real contract is NOT involved.  Legal fiction to keep one person from being unjustly enriched. (Watts v. Watts).  Has to do with benefits provided without permission if an emergency, or with permission but no agreement on payment terms. (Credit Bureau v. Pelo: suicidal guy who is hospitalized and has to pay for it even when he did not request it). 

· Elements of Quasi contract (in law) are:

· 1- plaintiff has conferred a  benefit on D, D has knowledge, and  D has accepted benefit.

· 2- it would be inequitable for D to retain benefit without paying fair value for it. 

· 3-No interaction required between parties.

· Restatement view:
· A person who has supplied things or services to another, although acting without the other’s knowledge or consent, is entitled to restitution from the other if:

· 1- he acted non officiously and with intent to charge therefore and

· 2- the things or services were necessary to prevent the other from suffering serious bodily harm and pain, and

· 3- the person supplying them had no reason to know that the other one would not consent if mentally competent, and

· 4- it was impossible for the other one to consent OR because of extreme youth OR mental impairment, the other’s consent would have been immaterial.

· 5- Even if the person dissents, if the person is insane or otherwise not fully mentally competent, and expresses an unwillingness to accept  services, he is still liable for payment.

· Implied in fact: has to do with the performance without expressed request or consent but with both parties acting with knowledge of circumstances and assumption of charges  to come. Interaction of the parties is required. Has to do with your conduct.  (hairdresser hypo: by your behavior you showed that you wanted services. Cannot be officious)

· Some cases are so complicated you can have a mix of these (Watts v. Watts: ugly “divorce” of people who were not married). 

· In Maglica v Maglica (LARAW final) we have a court that further differentiates between implied in fact and quantum meruit, as being: Implied in fact predicated on your conduct and actual agreements, and quantum meruit  may not necessarily have agreement but implies a promise to pay for services as a matter of law for reasons of justice. Wouldn’t this one be quasi contract as per our book?

· Promissory Restitution: Mix of classical contracts and restitution. Unjust enrichment. Benefit.  Plus a promise.

· When a person receives a benefit and agrees to pay for it, even if he did not previously request it, the promise in enforceable, unless the benefit was gratuitous. (Webb v Mc Gowin for yes, Mill v. Levy Wyman for no: in Wyman’s case it was gratuitous in McGwoin it was not: McGowin actually got a material benefit. Rest §86: A promise made in recognition of a benefit previously received by the promisor from the promisee  is binding to the extent necessary to prevent injustice. ) FORK IN THE LAW: Old law says past consideration is no consideration. New
· Obligation rests on the assent of the person subject to liability, even if no bargained for exchange occurred  and the measure of recovery is based on restitutionary principles.

· II- Offer and Acceptance:

· 1- Bilateral contracts: Exchange of two promises. The promise has to be looking for a return promise, not for a return performance: If you promise to cut my grass, I promise to plant begonias. NOT if you cut my grass, I’ll plant your begonias. That is a unilateral contract because it is inviting performance, not a promise.  So even if I say “I promise to cut your grass” it is still a unilateral contract, because the offer, not the response says whether it is a bilateral.

· Preliminary negotiations

· Request for offer

· Offer:

· Was there an offer:  As per Rest. §25: an expression of the offeror’s fixed prupose requiring no further expression of assent on her part. Careful because it  could be a preliminary negotiation as in Lonergan v. Scolnick (land in Joshua tree that he sold to someone else as the letters came and went because there was urgency). Words may be relevant but even a form saying Offer may not be deemed so. 
· Test for an offer: as per restatement, the true interpretation of an offer or acceptance is not what the party making it thought it to be but what a reasonable person in the position of the parties would have thought it meant. 
· Advertisements: FORK IN THE LAW(Izadi v. machado ford) traditionally not seen as offer but as a request for offers. However, lately they have been seen as imposing liability on the advertiser as offeror because most reasonable people would interpret them as offers. Is it so specific that it would imply commitment on the part of the offeror?  Catalogs and price quotations are not seen as offers.

· Still alive and well until revoked or if it’s an option contract and consideration was given to “buy” that option..
· Power of acceptance: 

· Mailbox rule: Both Offer and revocation are valid when communicated, but acceptance is valid on dispatch if correctly dispatched. Lonergan v. Scolnick. Offeror as master of the offer can determine when the Offeree’s power of acceptance ends, but if not otherwise indicated, it is still valid if he accepts offer by placing acceptance in the mail before revocation is received. Mail as agent of seller, or more likely as a social policy of having a need for offeree to have a firm basis for action in reliance of acceptance once it is dispatched and offer cannot then be revoked. NOW it means that acceptance needs to be made by whatever is deemed a reasonable method if no specification made by master of offer. This rule is applied by most courts even in cases of option contracts. HOWEVER, the restatement says that in the case of an option contract the acceptance happens when it is received by offeror.
· Services can be deemed consideration: in the case of securing a mortgage the courts sometimes had said that counts as consideration. But generally there has to be some sort of benefit for offeror in it.

· FORK IN THE law:

·  Classical theory: Mere use by a general contractor of a subcontractor’s bid does not constitute acceptance of that bid and does not form a bilateral contract between the parties (Baird v. Gimbel Bros: linoleum calculated at half price and contractor gets bid)
· NEW THEORY as per restatement and Drennan and progeny: yes it does because there is detrimental reliance and subcontractor should have  known it would induce that reliance. UNLESS the offer is so low it should have tipped off the contractor that there was a mistake, o r the offer said explicitly that it was revocable (hence the offeree should not have relied on it, UNLESS it was on a form with boilerplate or the request for bids specified that all bids should be open for a certain amount of time.) Also unacceptable to use promissory estoppel if the contractor engages in bid shopping (looking for lower bid after contract was awarded to him) or bid chopping (Negotiating for lower price with same subcontractor). Some states have status that prohibit general contractors from using sibs that are not mentioned in the original bid. 

· Counteroffer: effectively voids previous offer and starts a new one.

· Revocation: 

· An offer can be revoked anytime before acceptance, even if the offer itself says it is not revocable!

·  The post acceptance can not revive the offer. 

· Notice must be communicated to the offeree to effectively terminate the offer. It is enough that the offeree receives reliable information, even indirectly that the offeror has taken actions  inconsistent with the intention of making a contract.

·  HOWEVER, it cannot be revoked if offeree  REASONABLY relied on it, it  seems.

· WHEN CAN AN OFFER BE IREVOCABLE? General rule says any K is revocable until accepted. Classical contract theory says  that an offer can be made irrevocable by contract:

· 1-Option contracts: Baby contract. Contract within a contract. Separate consideration is needed. When offeror keeps the offer open for some time:

· a-in exchange for some consideration. (common law) FORK IN THE LAW: Sometimes recital of consideration is enough. Sometimes, as in Berryman, it is NOT! For exam, bring up REST. 87 (1) that says that a recited consideration is enough BUT IT HAS NOT BEEN ADOPTED BY THE COURTS. At least bring it up.
· b- In exchange for partial performance section 45. (unilateral contracts) when the option contract is inviting performance.

· c- When there is reliance: pre-acceptance reliance. § 87(2).  Of a substantial character. Before that,  it was Drennan case [asphalt for high school]). When you have this, also see if you have basis for promissory estoppel to recover using Rest. 90 but this is more general, so it’s relevant for all sorts of promises. 

· 2- Merchant’s firm offer: statutory.  UCC 2-205:ONLY for sale of Goods and ONLY for merchants. Writing that states that the offer is open for a certain time and if not stated the courts will interpret that as meaning 3 months max. (open question, fork in the law: do the three months apply as a maximum even when a specific amount of time is given) and if buried in a long contract, you need to have seller initial the terms of assurance. This only applies to an offer that is firm: meets the criteria of the section of giving assurances that it will be held open. Two aspects to look for:

· If no time for offer to be open is given, it will be assumed that no more than 3 months.

· Every term of assurance must be signed to prevent the accidental signing of a firm offer.

· Relationship between Rest 87(2), Rest 90 and UCC §2-205: UCC §2-205 appears to not impose any requirements that the offeree demonstrate reliance on the offer in order to claim the right to accept a revoked offer. Gibson suggests that it should be read as precluding any pre-acceptance reliance protection even if substantially relied on. Lewellyn did not like promissory estoppel and  loved statute of frauds, so that’s why Gibson says it should be construed as precluding that. Courts, however, have not given much use to §2-205 as a displacement of §1-103 which is an invitation to use promissory estoppel, and the Drennan cases have held much weight even in cases of contractors where most of the contract is for the sale of goods and §2-205 could have been applied.

· 2- Unilateral contracts: exchange of one promise for performance. Peterson v. Pattberg (mortgage reduction of 780$ and when he shows up guy says he will not take the money because he sold the mortgage) FORK IN THE LAW!
· In common law,

· 1- Any offer to enter into a unilateral contract may be withdrawn before actual performance is completed because acceptance in this case is performance.
· 2- Preparations for performance are not performance. The only thing that counts is the performance not the promise or preparation to perform.  

· 3- If a promisor is himself the cause of the failure of performance either of an obligation due him or of a condition upon which his own liability depends, he cannot take advantage of this failure.

· Any offer to sell property may be withdrawn by notification to potential buyer. No method is given and actual knowledge that the person has taken actions inconsistent with the continuance of the offer, such as selling to a third person  counts. Knowledge can come from any source, not just directly from seller.

· As per restatement §45: in order to avoid injustice when performance has begun. So effectively what it creates is a fictional option contract where you cannot revoke once performance has begun.

· If an offer for a unilateral contract is made, and PART of the consideration requested in the offer is tendered or given by the offeree in response thereto, the offeror is bound by a contract, the duty of immediate performance of which is conditional on the full consideration being given or tendered within the time stated in the offer, or , if no time is stated, within a reasonable time. Where an offer for invites an offeree to accept  by rendering a performance and does not invite a promissory acceptance, an option contract is created when the oferee (Thus, Peterson would have a different result since he performed part of the test when he paid the quarterly mortgage on time!) (Cook v Coldwell banker Where P had sold enough to earn bonus and broker later changed agreement and didn ‘t want to pay her. She won)
· Rewards: if you are aware of the reward, then you can claim it. If not, you cannot claim it if you find out later that there was a reward. For a bank to the public if you want to revoke the offer you need to put up signs in the same way you published the offer (general publicity rule).

· ACCEPTANCE:

· Qualified Acceptance: the battle of the forms: Princess cruise line v. GE, and Hercules v. Brown Machines.

· Common law: mirror image rule: anytime you have an acceptance that in any way changes the terms of the offer, you don’t have acceptance, you have in effect a counteroffer.

· UCC:2-207 ONLY APPLIES to sale of goods or mostly goods in a mixed contract (Princess v. GE: the main gist as for services, goods were incidental). It says that even if a Non-mirror image qualified acceptance is received, you can still have an acceptance.

· You can have two kinds of acceptance:

· Conditional: Very clear explicit language saying that UNLESS you agree to these terms, we will not go forward. “ Acceptance of your order is expressly conditional on your assent  to the terms of this document pursuant to  UCC §2-207(1).” Anything else less than that, not using this language is only qualified acceptance and therefore falls on the other box. Under 2-207 (2) express assent cannot be assumed by silence or mere failure to object. Every new term needs to be specifically agreed to or it will not be considered accepted. (Hmm. But if this is true, it goes against the idea that it is a counteroffer and thus a new offer, because a new offer CAN be accepted by conduct, payment or receipt of goods! So what gives?Under common law it does, but under ucc it doesn’t, it requires the acceptance of every clause!) Agreement cannot be by performance (conduct), or acceptance of goods. So, it can be expressly agreed to,  but there’s no clear answer to whether conduct  or acceptance constitute express agreement. Courts are split, but in reality, if you were to find agreement just by mere acceptance, that sort of defeats the purpose of the UCC 2-207 because it would go back to last shot fired theory where you don’t really have an affirmative confirmation that the other party has agreed.  Policy of the code requires a SPECIFIC AND UNEQUIVOCAL EXPRESION OF ASSENT.  Seasonable acceptance OR confirmation of  acceptance via a confirmatory memo or acknowledgement of acceptance, even when memo has different terms and then you go through the analysis to see whether the new terms made it into the eventual contract to be enforced.  So what happens if you don’t have that kind of assent and goods are still shipped and accepted? In that case you have a K under 2-207(3) and the K will consist of the terms that both parties agreed to  and others that will be provided by the UCC. So if the K says I will only accept if we go on my terms, and the language is clear on that, then it is not an acceptance but a counteroffer or conditional acceptance. ( conditional acceptance is a form of counter offer)Post agreement confirmations could fall within this category.
· Qualified: these are my terms. But doesn’t clearly say that the K will not continue unless they agree. Just because you accept one, it doesn’t mean that all of them were accepted. Each new clause needs to be put through the analysis of whether the offeree accepted, or if not, did it become part of the K via qualified acceptance and whether they made it through the ringer of the boxes for limited offer, material alteration or timely objection. Or, in the case of a regular person, did she explicitly assent to each mini-proposal for alteration of the K.

· IF between two merchants,  these terms get added to the original K IF between two merchants  and UNLESS we have at least one of three exceptions:

· Limited offer: language that states that anything different from first offer has to be specifically accepted and signed or something to that effect. It specifically excludes other terms and conditions.

· Material alteration: factors of:

·  Surprise: whether the new term would catch him unaware. Course of dealing and usage of trade analysis can be used for this.

· OR hardship: whether a limitation of consequential damages would impose a “substantial economic hardship” on the non-consenting party. Under section 2-719,  where the seller knew or had reason to know of the buyers general or particular requirements, consequential damages are recoverable.

· Timely objection to any new added term.

· Regular lay people: Any terms added by a counteroffer, are baby proposals to be accepted by original offeror, if all other terms are the same. So the K is valid on those items that are the same, but not on the added terms. So not valid until oferee agrees to them.

· IF THE TERMS conflict then there is the knockout rule where they’re both thrown out and a new one as per UCC is provided.

Under UCC you have all sorts of implied warranties: of merchantability, of good title, etc. These warranties affect materiality of an agreement and thus will be assumed even in contracts that don’t have them.

· Shrinkwrap:

· Klocek: falls under 2-207 and therefore consumer box applies and any new terms  are proposals to add so it may not be enforceable. Vocal rejection not necessary. Vocal acceptance is needed, not just silence and not returning the thing.

· Hill: clause applies

· Revised 2-207: it’s a wonderful thing!
· If the conduct of two parties recognizes the existence of a contract even though their records do not otherwise establish a contract, a K is formed by an offer and an acceptance or a contract formed in any matter is confirmed by a record that contains terms additional to or different from those in the K being confirmed, the terms of the K are

· Terms that appear in the records of both parties

· Terms, in the record or not, agreed to by both parties, and

· Terms supplied or incorporated under any provision of this act.

· Under this revision, last and first shots don’t have any more importance because they’re all examined under the same rules!

· Reaching agreement:

· Electronic contracting:

· Click through contracting: buttons that say I Accept.

· Shrinkwrap contract:

· Hill v. gateway 2000: judge says the arbitration clause was valid. Gateway was offeror and consumer is offeree and therefore  the master of the offer had decided that by opening the box and not returning it within the 30 days, you accepted the offer and thus the arbitration clause. He says 2-207 does not apply because  it’s only one form! 

· Klocek v. Gateway: Judge says that clause is not valid, UCC rules and since it is a merchant and a non merchant and thus every additional term is not included in K and needs to be affirmatively accepted by consumer. 2-207 can apply even to one form problems because a confirmatory memo qualifies under it and that’s just one form  that confirms a verbal agreement, just like in this problem.

· Postponed bargaining:

· Sometimes you’re not aware that there is a discrepancy of forms, or you decide it’s not worth delaying the project because risk of lawsuit is minimal, so you decide to go ahead in spite of discrepancy. That’s battle of forms. There are other times when you specifically delay making a decision for later, by K. AS LONG AS THE PARTIES KNOW THAT THERE IS AN ESSENTIAL TERM NOT YET AGREED ON, THERE IS NO K. THERE IS NO K UNLESS A PARTY REASONABLY BELIEVES THERE IS AND THE OTHER PARTY KNEW OR SHOULD HAVE KNOWN THAT THE OTHER PARTY WOULD SO BELIEVE. A contract to make a contract is not a contract at all.

Incomplete bargaining: two situations:

· Agreement to agree: Walker v Keith, left material term to be decided.

· Formal contract contemplated: Quaker v American.

· 1-Agreements to agree:

· Common law rule: indefiniteness, uncertainty of material terms then you don’t have a contract. If not material, then you may and court may supply terms. Material terms must be sufficiently certain and definite for a K to be enforceable. An agreement to agree in material terms is unenforceable

· Split open terms: if parties intended to be bound, some courts will supply missing terms even material ones.
· UCC 2-305: Open price term. Before court supplies term it must find that there was intent. “reasonable price” for sale of goods. See below. Parties may conclude a K without agreement on price, the court will provide

· Some courts: will say letter of intent is enforceable IF the parties intended to be bound.

· Some courts: parties may contract to bargain in good faith. The more specific you are in your parameters as to how long you will be at it, and what happens if you don’t agree, how to end negotiations, damages, what constitutes good faith, the better. 

· It boils down to INTENT: courts are trying to ascertain if parties were intending to be bound by a contract.

· Walker v. Keith: it is a necessary requirement in the nature of things that an agreement in order to be binding must be sufficiently definite to enable a court to give it an exact meaning. Indefiniteness, vagueness, and uncertainty in the terms of such a provision will render it void unless the parties, by their subsequent acts, supplement the covenant and thus remove an alleged uncertainty. The way of arriving at future terms must be in itself determinate if K is to be enforceable. It must specify all material terms and leave nothing to be agreed upon as a result of future negotiation. So the best way to protect yourself is to cleary state that you do not intend to be  bound.

· OPEN PRICE TERM AGREEMENTS UNDER UCC:

· Section 2-305: says open price term will not prevent a K from being enforceable for sale if the parties intended to be bound by their agreement, regardless of whether they left it for one to fix the price or for later negotiation. If they fail to agree, the ct has power to fix the price, and if one has power to fix, then he must do so in good faith. HOWEVER, it must not be assumed that the ct will always do so, if it determined that parties did not want to be bound.
· Restatement: appears to endorse the UCC notion although remedy may be limited to protection of the reliance or restitution interests. You can have an agreement to agree in good faith.
· 2- Letters of intent: Quaker v American Airlines:

· The fact that parties contemplate a formal agreement will eventually be executed does not necessarily render prior agreements as mere negotiations where it is clear that the ultimate K will be substantially based on the previous document. IF the parties intended that the document be contractually binding, that intention would not be defeated by the mere recitation that a formal document was to come later. However, if parties specifically provide that negotiations are not binding until a formal arrangement is executed, then it is condition precedent and ct cannot enforce.

· If language is ambiguous, it is a matter of fact and fact finder has to try case. 

· Factors to determine whether parties intended to be bound by agreement:

· Whether it required a writing

· Many or few details

· Large or small amount of money

· Whether the negotiations contemplated a formal written doc at the end.

· The Statute of Frauds: 

· Common law rules: you cannot enforce a K that has writing but no consideration. But, you also cannot enforce a K that has consideration but no writing IF it falls within statute.  It requires essential terms to be in the writings. Sometimes used as defense to not enforce a K. They need to be in writing to be enforceable and SIGNED BY THE PARTY TO BE CHARGED. Not about mutuality. Only the party you’re trying to sue needs to sign it. Many ways to meet the signature requirement: rubber stamps, e-signature, checks endorsed by D that reflect acceptance of a contract under sof, agency, letterhead, etc. All these categories are independent from each other. Pnemonics: mylegs: marriage, year, land, executor, goods, suretyship.

· 1- k of an executor to answer for a duty of his decedent
· 2- K to answer for duty of another (suretyship)

· 3- k made upon consideration of marriage (seldom enforced now)

· 4- K for sale of an interest in land: sometimes  it can be enforced in spite of non-compliance with statute IF  there is part performance, that is, the party seeking enforcement has reasonably relied on the K  and has so changed his position that it would result in injustice not to enforce it. However this only applies to equity remedies (specific performance, not economic damages) (winternitz v. summit hills joint venture: mean landlord who doesn’t want to extend lease so tenant will lose money). Also applies to leases, easements, mortgages, etc.

· 5- K that is not to be performed within 1 year from the making. Possible to be performed within a year, not Termination within a year, because every K can be terminated in less than a year due to breach. ONLY PERFORMANCE COUNTS. (employment is controversial: at will contracts, also lifetime could, by reason of death, be over in less than a year.)

· 6- UCC §2-201: K for the sale of goods for more than $500.
· The land clause and one year clause are independent from each other so either would put the contract within the statute even though the other one may not.
·  Questions to ask: Very important: she mentioned this several times

· Is this a K that would be required in writing under the statute?

· Is there a writing or memorandum that is signed by D that meets the requirement?

· Are there other factors: part performance, for instance, that would be an exception to the statutory bar?

· This is in addition to finding offer, agreement, consideration.

· What will satisfy requirements:

· Memorandum does not have to be just one document it can be pieced together out of separate papers connected with one another either expressly or by internal evidence. If together they have all essential terms. 

· Unsigned docs do not necessarily  explicitly refer to signed doc.

· Parole evidence can be used to show assent to unsigned documents. (can be shown  by the fact that he assented to her later letter. Exercise of the law professor who gets fired after she accepts offer and sends back confirmation stating three years and dean never refutes it and hence contract falls within sof)

· Some courts have taken the stance that an actual signature is not even required: letterhead, an agent prepared it, e-signature, etc. This is so that justice is not thwarted by a technicality like the SOF. 

·  However, when some writings are signed and others not, there is a fork: 

· some courts say that there must be a reference in the signed documents to the unsigned ones, without parole evidence.(things outside the contract) 
· others say (majority) that a sufficient connection is established simply by the fact that both papers mention the same subject matter or transaction. Personal property law §31 does not impose the requirement that K must appear from writing alone w/o aid of parole. Only the document that establishes a K between parties must be signed, the others need not be signed if they refer to same subject or transaction (CRABTREE v. Elizabeth arden case). This is common law. 

· Restatement: even more liberal: not necessary for signed document to establish the K.

· Also Congress passed the electronic signature act that requires states to recognize electronic signatures in many transactions.

· Exceptions to the statute of frauds:

· Part performance. Only when seeking specific performance in equity, rather than damages in law. (winternitz v. summit hills joint venture: he paid first month’s lease. Problem was that he was requesting money damages and not equity, as in enforcing the lease) FORK! Some courts will take part performance for non equity. Said so on November 9th, at 3:21pm!

· Reliance: Promissory estoppel can be used in some instances. But different courts apply it differently or not at all:

· First Restatement approach: When there is a promise to enter into a real written contract and it  never happens. Some courts require this to enforce the K under promissory estoppel. 

· Second Restatement approach: broader view: when the three things are met: foreseeable reliance, reliance, injustice if not enforced. (Rice v. NDC of Alaska). 

· UCC Rules for statute of frauds: 2-201
· Sale of goods

· For more than $500

· Signed by party or her broker

· Or if not:

· Especially manufactured and revocation happened after manufacture started

· Not suitable for resale under ordinary course of business of seller

· Party against whom enforcement is sought admits in a pleading that a sale occurred but K is not enforceable beyond the quantity of goods admitted or

· Payment has been made or accepted or Received and accepted (equivalent of part performance)

· Quantity is the only thing needed! Price and other terms will be supplied if not there! Any material terms could be omitted.

· Confirming memoranda: 2-201.
· 2-201(1): Applicable to merchants and non merchants. requires a writing be sufficient to indicate a contract and signed by party against whom enforcement is sought. Binds the sender. Notifies the sender that sender thinks there is a K. Gives some assurance, other than word of mouth that a K actually exists. Takes parol evidence out of it. It is not acceptable under this section if it is not “sufficient to bind the sender”. (but if it doesn’t bind recipient as well, then it reintroduces the unfairness it sought to withdraw of having the sender be bound and  not the recipient. 

· 2-201(2) : Merchants exception: One of the merchants doesn’t have to sign something.  requires a writing in confirmation of the K. Binds the recipient if he does not answer. Failure to do so (silence after 10 days) takes the agreement from statute but P still has burden to prove there was an agreement (K). Stonewalling is no longer ok or you’re bound! But response can pretty much only be “I don’t have any agreement with you”. If you say I don’t like your terms, or something else, you’re admitting there was an agreement.

· Elements: These are only looked at if the writing passes the test of 2201(1).
· Both parties are merchants

· Writing sent within reasonable time of agreement

· Received by someone with reason to know the contents

· No written objection was made within 10 days of receipt.

· Are explicit words necessary (this is a confirmation of a previous agreement…)? Some courts say yes, some say no. IN the BAZAK fabric case, the majority said no need, the dissent said, they did have to.

· ONLY AFTER  WE PASS THESE, DO WE EVEN MOVE ON TO ANALYZE UNDER 2207 WHAT THE TERMS OF THE ALLEGED AGREEMENT ARE.
· 2-201(3):  it’s the specially manufactured  clause.

· Exceptions that take you out of sof under UCC

· Cannot revoke after specially manufactured goods have been made or substantially done or procured.

· Admits K was made

· Payment has been made and accepted

· Goods have been received and accepted

· Principles of interpretation: once you find a contract, then you move on to determining what it meant! Only use this if you’re adding terms or supplementing.

· - Theories  of Contracts: Use them all in exam unless specifically told to use a specific one.

· Subjective Theory of contracts:

· Meeting of the minds: look at what each party thought. Get into their heads.

· Objective theory of contracts:

· Relies on Reasonable person standard. What would the RP think was your contract given your words and conduct?. We don’t care about what you were thinking. It is possible that parties will be bound, under this standard, to a contract neither of them wanted! If term is not essential, the court can supply it. 

· Modified Objective Theory of Contracts: Restatement (2d) 201 Applied by most courts today. Applies to all contracts. California uses this one. If there’s a disagreement we will look at subjective intent and whether the other person knew that the other person was interpreting it differently.

· Evidence of intent is relevant: if you subjectively contemplate the same meaning, then that is your contract.

· If parties agree about the meaning, this meaning controls

· If parties disagree about meaning, whichever party knew or had reason to know the meaning of the other party, they will be bound by that party’s meaning.

· Extrinsic evidence is admissible to determine which party had reason to know of the meaning of the other. So even if they didn’t know, did they have reason to know. Reason to know is the objective standard here where you bring up industry standard, usage, history of trade between parties, etc.

· Otherwise, there is no mutual assent and no contract.

Allowed evidence under the modified objective theory: Fork in law: some jx will allow evidence before determination that term is ambiguous, others will first determine ambiguity before admitting evidence. We can look at conversations, memos, anything that will allow us to determine what they meant.

· Actual contract language (no issue there!)

· Negotiating history

· Industry standards/trade usage

· Applicable government regulations

· Conduct of parties after making the contract

· Transactional context (market prices, etc)

· All these go to proving whether one party knew or had reason to know of the other party’s meaning.

· Ambiguity: 

· Patent (intrinsic)

· Latent (extrinsic) when language seems pretty unambiguous but there is extrinsic evidence or collateral facts that make the meaning ambiguous.

· Acc. to Restatement 202(1): a ct should examine all relevant circumstances including preliminary negotiations and communications between parties

· Statutorial definitions are not determinative of the meaning of contracts as per 202(1).

· According to UCC 1-205, you can use trade usage, and even course of dealing and course of performance to determine meaning

· Doctrine of reasonable expectations: fertilizer plant case v. insurance company that would not cover burglary on a technicality. 

· The objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance K’s will be honored even though painstaking study of the policy provisions would have negated those expectations

· New development

· Applies even if you have read the term because you may not have understood in the same way it was meant but not subjectively, just if it was reasonable.

· Only applies to some kinds of contracts: to adhesion contracts only, as opposed to the modified objective doctrine of interpretation.

· Some say only to insurance contracts that are adhesion contracts

· Others say it applies to adhesion contracts even if not insurance contracts

· Adhesion contracts:

· Standard forms

· Inequality of bargaining power

· Absence of choice other than to accept or reject the contract (take it or leave it)

· Some courts only apply when there is an ambiguity in the language

· Reasonable expectations have to do with the non-dickered terms. The blanket assent by the person to the assumption that the non-dickered terms will be reasonable. If a non dickered term is not, then:

· Tests: when does a term violate the reasonable expectation of the contracting party?

· Would the person have signed the K if he knew that this was the interpretation

· Is the term bizarre or oppressive

· Eviscerates dickered terms

· Eliminates the dominant purpose of transaction

· Other courts, like FL, would rather look at extrinsic evidence and construe the contract the K against the drafter especially when it negates the main reason for the K!

Unconscionability is even stronger than reasonable expectation doctrine because it says that by public policy, even if a reasonable person would expect it, we will not uphold it. We’re not trying to interpret the K we’re trying to enforce a policy regardless of what the K actually says.

Parol evidence rule: benign purpose is to protect the agreement that the parties decided was to be the final authority. 

1- can a party bring any other evidence about the K?

2- Can the jury examine the evidence or can the judge consider it.

·          It is a vigilant watchdog over the agreement and prevents any evidence from being brought forth. Don’t talk about another document not signed, about discussions had, about usage, about your expectations, etc.

Did the parties intend for the document to be final? Do we need the watchdog?

·  If not, then you need the PER.  DOESN’T APPLY.

· If yes, then is it final and  fully integrated? WE’RE USING FINAL AND INTEGRATED INTERCHANGEABLY. BUT WITHIN THIS WE CAN STILL HAVE A PARTIAL INTEGRATION OR A COMPLETE INTEGRATION.

· If yes, then no extrinsic evidence may be used to contradict or add terms. If it doesn’t contradict , you can even bring trade usage and course of dealing or performance, as UCC below. BUT ONLY if it doesn’t contradict.

· If not, then you have a partial integration, where some terms have been talked about but are not written. Then extrinsic evidence may be used to ADD terms but NOT to contradict terms.

· Exceptions ( only when rule applies) so only when integrated. (partial and fully integrated). And it may even contradict the term.

· Evidence about meaning of words (if meaning is plain, classic view would stop here, we need ambiguity first. The contextualists are willing to see ambiguity even if it’s not there)

· Evidence about things that happened after the document was signed. Any other agreements made afterwards

· Evidence that agreement was subject to an oral condition precedent.

· Evidence that the agreement was invalid (mistake, fraud, duress, incapacity)

· Right to an equitable remedy: rescission (ask the judge to undo the contract for a special circumstance), reformation of contract (most common: this paper left out some terms that were specified but because of error were left out), specific performance ( you’re asking for a specific performance like land, paintings, etc).

· Evidence of a collateral agreement between parties. If it is really collateral and therefore it was not expected to be integrated,  we can bring it in. (Debra’s hypo of the bike stolen for lack of lock)

· If you want a pnemonic device:

· Exceptions to PER: (CARMIC)

· Collateral agreements or terms not included in original K (Debra’s hypo of the bike stolen for lack of lock)

· Agreements after the sigining

· Right to an equitable remedy

· meaning of terms

· Invalidity of contract

· Condition precedent

· Merger clause or integration clause: it tells you this is binding, final  and integrated.

· Approaches to interpret the PER: Both go through the analysis.

· Classical approach: look at four corners only. If integration clause, it is dispositive and it nails it! The only exception allowed is if it clears up ambiguity. BUT if the plain meaning is ambiguous only! Not if it’s clear.

· Modern or contextual approach: look at other things to determine intent and interpret K. Even if there is a merger clause and plain meaning.  Meanings are not as fixed as we think. Words need context. Evidence will be entertained outside the four corners.  The classisists claim that this defeats the purpose of the parol evidence rule. Some of them even say you need extrinsic evidence to define whether a term could be found ambiguous!

· But in all cases, a term that contradicts a term in the contract, is not allowed in either case.

· UCC: 1-205 : trade usage, course of dealing and course of performance. can be used to supplement , give particular meaning or qualify the terms of an agreement. similar to classical view but it takes into consideration, if you need to bring in more evidence, you bring in trade usage, course of dealing (between the same parties), course of performance (This particular contract). 

· Evidence of trade usage is only admissible if the party offering the evidence establishes that the trade usage exists by CLEAR AND CONVINCING evidence. 

· Cts are divided on when that evidence is admissible: some cts adopt restrictive view holding inadmissible if it contradicts written terms.

· Negation of usage: you can contractually negate the trade usage by express language, but not by boilerplate, so course of performance, trade usage etc. are part of agreement unless carefully negated.

· It is not necessary for both parties to be consciously aware of the trade usage. Enough if trade usage is enough to justify an expectation of observance. In Nanakuli, Shell was aware of the price protection trade usage, even as evidenced by the words of one executive who said they needed to negotiate with Nanakuli the extent of the price protection.

· According to Nanakuli case, you cannot negate but you can qualify it, so as long as the extrinsic evidence does not entirely swallow the express term, but only qualifies it, then it is admissible, especially if the term is undickered and boilerplate.

As per class: IMPORTANT: GET TO KNOW THESE> SHE SAID IN THE FIRST SECOND SEMESTER CLASS.
· 1-102: UCC should be liberally construed and applied to promote its underlying policies and in favor of the continued expansion of commercial practices. 

· 1-205 course of dealing, and trade usage may explain, supplement or qualify agreemement.  

· Trade usage Only has to be regular, not universal, within practice, vocation, or place. 

· Hierarchy: Express terms control. Then course of performance, course of dealing (past contracts), trade usage.  

· 2-202: parol evidence rule all over again. Terms can be added even to a final writing if it only supplements or explains.

· 2-208: Course of performance: can explain an agreement in the same hierarchy explained in 1-205

QUESTION FOR SZTO? So besides the fact that one deals with sales of goods, what’s the difference between parol evidence rule and UCC PER? You said that trade usage and course of dealing and performance could be used in PER as well as long as it doesn’t contradict the terms. Isn’t that the same as the regular PER?

· Implied terms.

· 1- Court interprets the contract to figure out what the parties wanted.

· 2- Does K cover situation at hand? Ct might find implied in fact term (by behavior)

· 3- If not, court can supply a term implied in law: like in the case of Wood v. Lady Duff Gordon where they recognized the principle that an implied obligation to use reasonable efforts will prevent a somewhat indefinite promise from being illusory. UCC also provides many terms (gap fillers) that will as a matter of law be implied in Ks for the sale of goods unless otherwise agreed by the parties. I assume you will have freedom of K unless Ct decides that some boilerplate or unconscionable terms cannot be enforceable. Also, there are some mandatory terms as per UCC that cannot be contracted around. Ie> option  K cannot be longer than 3 months.

· Ct considers actual expectations.

· Ct considers justice and fundamental issues

Good Faith Doctrine:

Locke v. Warner case.

Empire gas v. American Bakery:

· addresses the issue of requirement contracts. You can buy less or more but as long as it’s in good faith. Under UCC 2-306, you can buy less or more as long as it occurs in good faith and it’s not disproportionate to any stated estimate or in the absence of estimate to any normal or otherwise comparable prior output or requirement may be tendered or demanded.

· Donahue v. Federal Express Corp: guy is fired and complies of breach of duty of good faith. Fed ex terminates him and claims he’s an at will employee and they can do that anytime they want. He had asked for a hearing to determine whether he was wrongfully fired in retaliation for his “whistleblowing” or tatletelling. Is there a good faith component in an at will contract for employment? Yes, when there is a statute and thus a legal duty for whistleblowing, or when there is an issue of public policy. Amazingly enough, the guy finds bad accounting, and blows the whistle and the court finds that there is no public policy to protect that, and because your employment is at will, courts will not intervene if there is a bad faith aspect in your termination. Some things are protected by law (sexual harrasment, etc). 
Warranties: Don’t have to be in writing. Can be spoken. Or three dimensional, as a model. The disclaimers, however, some need to be in writing.

· Express warranties: can be written, word, model. In our problem case on page 498, we find an express warranty from a manufacturer

· Assertion made by seller that is not just an opinion. Can’t be puffing.

· Disclaimer must be reasonable and not contradictory

· Basis of bargain

· May prove economic loss despite absence of privity

· Implied warranty of merchantability: Merchants must meet a standard of good faith and fair dealing.

· 1- made by a merchant (make sure we have this!)

· 2- Fit for ordinary purposes

· 3- Disclaimer must mention “merchantability” (does not need to be in writing!)

· 4- if in writing, disclaimer must be conspicuous

· 5- court may require privity to prove economic loss.

· Implied warranty of fitness for a particular purpose:

· 1- seller has reason to know buyers purpose not for ordinary purpose.

· 2- buyer relies on sellers’ skills

· 3- disclaimer MUST be in writing and conspicuous

· 4- court may require privity to prove economic loss.

· Exclusion or modification of warranties:

· (a) see above; plus “as is”, course of dealing, course of performance, trade usage.

· Problem case: 498

· Express warranty is from manufacturer.

· Advertising is not a warranty.

· Can an integration rule void an express warranty? UCC gives us rule: if the disclaimer is inconsistent with express warranty, the disclaimer is not valid

· It is not a basis for the bargain, because he did not go in requesting the specific tire, but just a tire.

· Also, as far as the express warranty he is given it and he does read it. There doesn’t seem to be enough to say the tire failed, since causality seems to be in the metal piece that punctures it.

· Implied warranties:

· Merchantability if made by a merchant: in the contract, there is a disclaimer, but is there an implied warranty of merchantability? Yes, because the UCC will imply one in every sale made by a merchant and it says that it is fit for ordinary purposes, which we have in the case. Also, the disclaimer is conspicuous and in writing (does not need to be in writing,  but is) and is not a disclaimer, but a limitation to one year.

· Has there been a breach of fitness for ordinary purpose? Probably not. The metal may not have been the kind of thing that ANY tire would sustain.

· For a particular purpose?  Probably not, as dealer did not promises anything special. And yes, there is a disclaimer.

· Who to sue? You sue the manufacturer for express warranty, the dealer for implied warranty of particular purpose. Both for merchantability? ASK SZTO!

· ENFORCEABILITY OF A CONTRACT:

· Void vs voidable:

· Void: under no circumstances will it be enforced.
· Duress by physical force

· Fraudulent respresentation (in the facts)

· Illegal

· Violates public policy

· Voidable: one party has the choice of deciding whether it will be enforceable or not. They can dissafirm the K and have a defense to nonperformance:
· Statute of frauds

· Incapacity

· Mistake

· Economic duress

· Undue influence

· Fraud in the inducement

· Unconscionable

· INCAPACITY:

· Minority:

· Dodson v. Shrader: teen who buys a truck and pays for it. Truck starts to have mechanical problems and he wants to dissafirm the contract and get his money back. General rule is that minor can disaffirm either before reaching age of minority or shortly thereafter in a reasonable period and minor can get his money back when he turns in the stuff. Lower court says no, appeal court says yes. In the meantime, after first judgment, seller of car refuses the car and someone crashes into it. IN the upper court, they create the modified rule that says that a minor can disavow and get his money back after substracting use, abuse, depreciation, etc., if we find that the teen was not taken advantage of by the merchant or in any way hoodwinked by merchant. But, if there is something that indicates that good faith was not exercised, we go back to general rule. Usually only for cash purchases. Some courts distinguish whether the transaction was in cash or credit. 
· So, we also protect merchant from predatory teens!

· Some courts will determine that if teen misrepresented his age, they will not allow a dissaffirmance.

· Necessaries:

· Things you need to live. Milk, clothes, things like that then the ct would likely allow you to disaffirm but the merchant is entitled to what you have already used (the value of the thing) Go on TWEN.

· Mental infirmity: On twen

· Cognition test: did party understand nature and consequences of K at time of entering the K? Was party infirm at the time of contract? If so, then k is voidable, but you can only disaffirm when you come back to your senses (different from minors who can always disaffirm) or you can get a guardian disaffirm or ratify.
· Insanity, senility, side effects of medication

· Guardian or heir may disaffirm

· If recovery, then you may disaffirm within reasonable time, otherwise considered ratified

· If K disaffirmed other party entitled to restitution for benefits conferred, UNLESS knew or should have known about incompetency.

· Still liable in restitutionary action for necessaries.

· If both mentally ill and minor contract, they can both void K!

· mental infirmity case: Hauer v. Union State Bank: mentally incompetent woman whose shrink says she’s ok to take care of herself, but then she  signs a note for a bank for a jerk she meets who has a business at the brink of bankruptcy and the bank had called his note. He convinces her to “invest” in his business and calls the banker and says she will put up her trust fund of $80,000  as collateral for a $30,000 loan. The VP of bank calls her trust fund and the manager tells him he would rather not use it because she  needs it to live and the VP said that maybe he was told she was mentally incompetent. The bank proceeds with loan and explains to her what she’s siging to do and she does. Eventually the loan is due and she sues the bank to disaffirm and the bank countersues to recuperate their $30,000. Court partially dismisses one of her charges, but she survives motion to dismiss because she had a genuine issue of material fact. Eventually, she wins and doesn’t even have to pay back the 30K because the jury found that there was bad faith on the part of the bank and also she was not competent to enter into the agreement. The bank bears the risk of loss because they should have known about her mental incompetence.

· General rule: contract is voidable if incompetence is proved at time of K, but must return the benefit (both parties have to be restored to their position) unless when special circumstances exist:

· Absence of good faith: bank knew or should have known she was mentally incompetent. 

· Burden of proof is on person trying to  void the act. Good faith obligation will be implied.

· Distinctions between mentally infirm and infancy:

· 1- minor can dissafirm even if restoration cannot be made. Mentally incompetent is required to make restoration. 

· 2- The ability to determine age is much easier than determining mental competency. Usually if there’s a guardian, the person cannot enter into a K.

· Cognitive test:> does the person understand the nature of transaction or its consequences.

· Volitional test: person lacks ability if acts unreasonably and the other person has reason to know.

· Intoxication: if other person has reason to know you’re drunk.

· Avoiding enforcement: formation issues.

·  Courts protect on the basis of capacity: infancy, mental infirmity

· and on the basis of fiduciary relationship: banks, attorneys, etc.

· Courts also protect freedom of K and mutual assent

· But there’s a grey area when it comes to certain things affecting the bargaining process, duress, undue influence, or misrepresentation (including non-disclosure when  it rises to that level), Unconscionability.

· Duress: traditionally, duress was a threat to your life, limb, or mayhem and that was VOID. However, now economic duress is recognized but K is only VOIDABLE:

· Restatement: any wrongful threat of one person by words or other conduct that induces another to enter into a transaction under the influence of such fear as precludes him from exercising free will and judgment, if the threat was intended or should reasonably have been expected to operate as an inducement.

· Basic elements:

· Party alleging duress must show that he has been the victim of a wrongful act or threat and

· Such act or threat must be one which deprives the victim of his unfettered will:

In other words: 

· One party voluntarily accepted the terms of another

· Circumstances permitted no other alternative

· Such circumstances were the result of coercive acts of the other party.

· Duress resulted from defendant’s wrongful and oppressive conduct and not by the P’s necessities 

· Undue influence:

· In Odorizzi the gay teacher case, the school officials said he needed to sign his resignation right away or they would publicize his conduct and the arrest etc. He signed the resignation, he is acquitted of his charges , tried to get reinstated, but they refused. He alleges all srts of things like duress, fraud, undue influence,

· Ct decides only undue influence applies and lays out elements. Look for them in case. 

· Misrepresentation:

· Dancing studio case: lady who is told she will be a professional dancer. Tort claims: misrepresentation for saying she would be a professional dancer. Also the release she signed, she wants to rescind it so she proves contractual misrepresentation either tortious, contractual (includes accidental) and that makes the K voidable, so it doesn’t entitle her to damage but it entitles her to rescind the contract. Tortious misrepresentation you need reliance. For k misrepresentation you need? 

· Non-disclosure: Hill Case of the termites. When a material fact is not disclosed that was known to seller but not to buyer, and not easy to find by buyer, it has to be disclosed. A contractual misprepresentation can be actionable if it’s negligent or even INNOCENT! So even if the sellers did not know?!

· It’s definitely a non-disclosure. But does it amount to a misrepresentation? It can amount to misrepresentation in cases where

· *it is non-disclosure of a material fact that affects the value of the property. In Hill, the court remands the issue to the lower court because it deserves a fact finder to make a determination.

· Anything that can be found outside of sellers, like crime in the neighborhood, etc. does not have to be disclosed. 

· There is a duty to disclose information that would correct wrong information in a report. 

· If there’s a fiduciary relationship (where the seller has your interest in mind) you must disclose. 

· Also, when it is in the exclusive possession of the seller. The ct might consider how easy is it to obtain the information

· Opinions: check restatement 168 and 169.

· Unconscionabilty:

· In the middle of bargaining process and bad contract. Vague standard, Grey area.

· Walker case: furniture store that sold stuff to be paid in installments but has an add-on clause in the contract that establishes that all payments are divided by all installment contracts previously contracted for, so that if you default on your payment, they can repossess all the items you have bought from them (cross security clause). The P had made payments of 1400$ out of $1800 she had bought before she defaulted on a stereo for $500. So in action for replevin, the store wanted to take everything! Court holds that the contract and the add on clause could be unconscionable  and remands for lower judge to decide as a matter of law not fact. It shows reticence of court to use doctrine of Unconscionability too broadly, since we still want to protect contract finality. But the rule of law to be applied is whether there was :

· Procedural Unconscionability: lack of meaningful choice by one party. Good and bad faith play a big part in this determination as well, since she made $218 a month and had seven kids and they knew she had a social worker on her case

· Substantive Unconscionability: contract terms which are unreasonably favorable to one party over another. In this case, it is unconscionable to take away in replevin 600$ worth of stuff when you just owe $10 on it! Combined with a  particularly vulnerable party. The store, of course, can claim that the cross collaterization is necessary so they can cover the risk of selling to someone who is a very high risk.

 It’s a bifurcated standard. 

Arbitration clauses: Is there overreaching. Lack of meaningful choice. Is it unduly beneficial to one party over another weaker party

· Adkins case: to avoid enforcement of a contract you always go to the common law. So if you find duress, fraud, misrepresentation, you can always cancel a contract forcing you to arbitration

· Federal Law now allows arbitration clauses to be enforced. The hope was that arbitration would be cheaper than  litigation, but the arbitrators are expensive and expenses are shared. Arbitrations are final unless you find they were not neutral and you can prove it. Not appealable unless you find that. Rules of evidence are not as strict, rule of law is not the same as in a courtroom. In arbitration you waive your right to rule of law, because arbitrer can use more rules of equity.

· Cooper v. KFC: in this case she alleges that the arbitration is so expensive she could not afford it and she would be paying for giving up her right to go to court! She would give up her substantive rights to sue for sexual harrasment.  Lower ct says it is an adhesion contract. Appeal ct disagrees on every count except on that the cost level should be looked at to determine whether it would be deemed unconscionable.

PUBLIC POLICY AND ITS EFFECT ON THE ENFORCEABILITY OF K’S

Contracts may be UNENFORCEABLE because of public policy even if the y are not illegal.

Sources of PP: statutes or judicial precedent

· If statute is silent as to enforceability:

· K in violation of regulatory purpose is unenforceable

· K in violation of revenue raising statute may still be enforceable

Examples of Contrary to PP:

· Certain Restrictive covenants

· Surrogacy agreements

Sometimes parties to an unenforceable K are still entitled to restitution

Balancing test: Cts weigh PP, violation, and injustice of forfeiture.

Valley Medical Specialists v, Farber: the bargaining parties were equal but as a matter of public policy his covenant of non-competition was deemed non-enforceable because it goes against the public and patients to have such a restrictive covenant imposed on doctors. Some arguments are advanced to the effect that doctors and lawyers have such relationships with their clients that the clients would get hurt if  they would not have access to their trustworthy doctors or lawyers.

General rule against restraint of trade would not uphold such contracts.

But it does allow such covenants when  these factors are weighed:

1- it protects a fair and legitimate interest of the employer

2-  it is not so restrictive that it imposes undue harm on the employee or goes against the interest of the public.

Some restrictive covenants are always unenforceable. Covenants that are restrictive about lawyers are per se unenforceable. No one can limit a lawyer from practicing wherever.

Blue penciling: when there is a clause that allows a contract to be severable, so that if a clause is deemed unenforceable, the rest can be ok, and the court can sever that unenforceable clause. But in this case, the court says that lower ct overstepped its bounds by severing and totally re-drafting the contract in order to enforce it. 

Problem on page 598. 

· Too broad. No geographical boundaries. No scope of practice. But two years is ok because genetic research takes so long that they could actually require 7 years or so. By  public policy the public has an interest in getting the research done, but we also must promote the proprietary rights of the company she worked in. 

· AUTONOMY OF PARTIES AND ENFORCEMENT OF PRIVATE PROMISES. Usually protected by courts, Freedom of Contract.

· Transmutation of property: Ca is a community property state. So you need a writing to say that you’re transmuting property to community or from community property.

· Borelli v. Brusseau: old guy with stroke says to wife he will give her property if she stays home and takes care of him at home after the stroke instead of staying in a home. She agrees and when he dies she gets only $100,000 and her home with him. She sues his daughter and the ct decides that based on public policy, we will not enforce a contract between husband and wife to take care of him since that is something that is already implied in a marriage contract!!! Dissent is right on when it says that it makes no sense to uphold such a contract between a wife who leaves the husband and comes back due to the promise, but not to a wife who never left and negotiated her contract to come back! Dissent talks about how this is precisely the opposite public policy from what we want to achieve. Moreover, legislature has agreed that married people can contract with each other. 

· RR v MH & another: contract for surrogacy of pregnancy where mother decides to keep the baby and the father sues. Ct brings out public policy against selling babies, and also says that the best interest of the child is always a concern of the ct and for the ct to decide. They also try to shift the burden to legislative process instead of judiciary. Szto says that there’s something about human dignity that’s at stake, about how we were created, where we come from. 

· Are you still entitled to restitution services if you performed a K that is voidable because of a statute (practicing medicine without license) or because  of a revenue raising statute (practicing without a license if you’re a plumber or failed to renew your license)? What’s the public policy behind it.

· So enforceability may be examined at different stages of a contract: bargaining process, or during performance or lack thereof:

· Avoiding enforcement then can come from a defect in the bargaining process: misrepresentation, duress, undue influence,  or on the grounds of Unconscionability or public policy. Also unenforceable based on voidability because of minority (infancy) or mental incapacity. Now we will examine justifications of non-performance:

· Non Performance defenses: General rule continues to be Pacta Sunt Servanda: a deal’s a deal. And promissor bears the risk of increased difficulty of performance, breaching party liable for damages. Strict contract liability. This used to be the historical reason: you could have protected yourself by contract. agreements must be observed. A deal’s a deal. In Court of equity you plead to the king’s conscious, the chancellors were allowed to justify non performance of a k because there was an inequity, because applying the law would be unjust.
· 1-Mistake: belief as to fact at time of K
·    Equitable doctrine: unbargained for loss

· Bilateral mistake:

· Basic assumption

· Material effect on agreed exchange of performances

· Party does not bear risk. Did parties allocate the risk contractually? 

· Example is the cow that’s barren and eventually bears calves! Now worth ten times more. Seller wants to rescind K based on bilateral or mutual mistake. Court agrees.

· Unilateral mistake:  

· Cts. Are less willing to rescind the K

· Basic assumption

· Material effect

· Party does not bear risk

· Enforcement would be  substantial hardship, unconscionable or

· Other party knew or had reason to know of mistake

· Remedy: This doctrine of mistake allows for restitution, rescission or reformation.

· Lenawee County Board of health v messerly: mutual mistake
· Pickles buy an appartment building to rent  and it’s overflowing with sewage and has been condemned. They want  to rescind even though there was a as is clause. At trial it was clear that the material effect would be on the buyer. Ct determines that buyer assumed the risk, especially because of the AS IS contract, even though it was a mutual contract. Most courts would not just stop at AS IS clause, but they would ask Who should bear the risk? Who is in a better position to bear the risk. 

· Wilfred’s Inc v. Metropolitan Sanitary district: Unilateral mistake:

· subcontractor submits bid that is so much lower  based on the kind of pipes they had to work with. They thought they could use heavy machinery to go in and turns out that they cannot and it would be around 200K more expensive. Contractor sees the difference between theirs and the next bid and calls them up to make sure and when they find out they say they would go out of business if they  were forced to comply! Contractor calls the district to rescind the offer and the  district says no, we have chosen you and try to enforce it. The ct decides that it is not enforceable.
· Next cases, contract is done and performance is due:

· 2- Impracticability: Party or promisor wants performance excused for:

· Supervening event AFTER contract formation (but sometimes may be at contract formation)

· Non-occurrence of event that was basic assumption

· No assumption of risk that event might occur. No allocation of that  risk by the parties in the contract.

· No fault that event has occurred

· Impracticable to perform contract or frustration of principal purpose

· Events leading to impractibility:

· Death or incapacity

· Destruction of subject matter

· Prevention by governmental regulation or order

· Usual remedy when performance excused: restitution, contract not necessarily terminated.

· In International harvester defending against the franchisee, the ct said IH was in a better position to absorb the risk than the P and also they could have dealt differently with the P and not taken such a windfall with total disregard for P.

· 3- Frustration of purpose: Theoretically you could still perform the contract but why if your main purpose to have the contract is frustrated. Seminal case if the renting of the room to watch the coronation of the king who gets sick and renter wants to rescind the K. Cts agree.

· Cts construe this very narrowly.  In the case in the book , Mel Frank Tool and supply v. Di-Chem Co.,  renters claim frustration of purpose to defend against non=performance because a new regulation prohibited the storage of hazardous materials in the premises they had rented. Ct however, finds against them because acc. to ct the purpose of the lease was not strictly to store hazardous materials  but to store chemicals in general , not just hazardous materials, and even if you were in the business only of HAZMAT, you should have argued that to the jury. They could have stored other kinds of chemicals.

· 4- Impossibility: death, Restatement 261-265. 

· Chapter 8: Modification of Contract: another issue of formation. Which contract are we dealing with now. 

· Three rules:

· 1- Common law: pre-existing duty rule requires new consideration for enforceable modification. 

· Modern trend: is that we are going to rely on fairness, good faith, Unconscionability and others to determine if we should enforce a modification, and we don’t need to rely only on consideration.

· 2- Restatement 2d §89 significant number or courts now follow this)

· No consideration needed

· Need fairness and equity, or statute of reliance

· 3-UCC §2-209
· No consideration needed (we have good faith and doctrine of Unconscionability to protect us)

· May need to be in writing either because of 2-201 (SoF) or private statute of frauds

· However, exceptions to statute of frauds (partial performance, reliance) also applicable.

· Case of Alaska packing company. Workers get to Alaska and refuse to work unless their salary is increased. Supervisor agrees even though he tells them he doesn’t have the authority to do so. They get back to SFO and go get paid and company doesn’t want to pay them under the new contract so they sue for breach. Ct says there was no new consideration (case is a 1902 case) and that there was also an issue of “ economic duress”(although this idea is not one they present because duress was not a well developed doctrine) since the guy couldn’t very well find other workers to go do that job now! But the ct does recognize that he had no choice but to agree and therefore finds that the K modification would not be enforceable.

· Kelsey-hayes v Galtaco: Company going out of business which had already agreed to provide certain parts at a price, and when they see they cannot do it they notify clients that they will only be  able to do it if clients agree to a price increase. Kelsey agrees and pays some but not all and Galtaco sues. Ct denies Galtaco’s motion for summary Judgment because there’s enough facts that would allow a reasonable jury to find that duress was a factor in the acceptance of the modification of the K by galtaco that was allegedly accepted by Kelsey. The ct examines good faith and fair dealing on both parties. In this case, even though they accepted the new price, they protested  loudly, and they did not lie, they  voiced their concerns and it was not presented as if they agreed with the intention of not ever performing. That way, Galtaco could not make an argument for reliance because the concerns were voiced. You may retain the right to sue. 

· Brookside Basil: Case of the private statute of frauds. Under UCC modifcation of K’s that fall within SOF needs to be in writing too. BUT ¶2 of 2-201 says that you can contractually create your own statute of frauds. In this case, they had one in the contract that said that any modifications had to be in writing. It is enforceable. However, in this case, when the buyer wanted to change the order to have the basil de-stemmed and he agreed to pay  $0.50 extra per pound, he promised to make the modification in writing to the K. He did not however, and when he is sued for breach, he pulls this one. However, the later conduct revealed a new contract, the acceptance and payment also show the acceptance of the new contract as agreed to by both parties, and the law doesn’t require that a copy of the modified agreement be given to the other party. AND there was reliance on the part of Brookside because of the conduct and because the guy did promise to change the K.

· Problem 8-3: installer of tiles for store has said he can no longer do it at set price and will raise it 20% . No oral modification clause:

· Under Ucc because tiles are sales of goods over 500$.

· 2-209: modification, recision, and waiver:

· no consideration needed to be binding

· may need to be in writing either because of statute of frauds or private agreement (private sof). In our case, we have a merger clause, and a nom clause, so that qualifies as private sof. As per UCC IF IT’S ONLY A CHANGE IN PRICE IT DOESN’T NEED TO BE IN WRITING, JUST A QUANTITY CHANGE. Also, because they’re merchants, they have to have fair dealing reasonable in the trade, good faith, etc. 

· Under restatement no consideration needed either, need fairness and equity or statute or change of position in  reliance and there was a material change. 

· Common law: pre existing duty requires new consideration.

· Assuming store pays the full amount, then it is assumed that it waived their right to sue. As a store you want to reserve your right to sue by protesting and accepting the modified contract. You don’t want it in writing

· Chapter 9: RIGHTS AND DUTIES OF THIRD PARTIES:

· Rights can be assigned or you can simply have a party who is the beneficiary of a contract even if not in privity with promisor. Privity used to be required but more and more courts are finding that privity is not necessary to find standing to sue in a third party beneficiary. In the vogel case where the appraiser doesn’t write the right reports  to the bank who is making progress payments to construtor, the homeowers sue the appraiser even though no privity. Ct affirms they can collect from appraiser because not only were they intended beneficiaries but also appraiser knew or had reason to know they were.

·  Under common law there were two exceptions: creditor beneficiary and donee beneficiary.

· Incidental third party beneficiary doesn’t have any rights. (neighbor who benefits from a house remodel next door because property values go up). Intended third party beneficiary has the standing and right to sue. But depending on Jx you may determine whether a party was intended beneficiary by whether the intent was the intent of the promissee, or it may require the intent of both promissee and promisor, or it may be promisee’s intent as long as promisor knew or had reason to know about it. 

· When do third parties beneficiaries have vested interest?

· When they rely on it And materially changes his position

· When they manifest assent at the invitation of promisee or promisor

· When they bring a suit on the promise.

· As per restatement §302:

· Intended third party may sue promisor if:

· It was the intent of the original contract parties and

· Either obligation of promise to pay money to third party

· OR promisee intends benefit to third party

 It used to be that you needed privity. Then they added creditor beneficiary or donnee benefitiary

Most courts would say that only the intent of the assignor counts.

Defenses: defenses pertaining to the contract you have against one apply to the other? 

Variation in duty: Assignments are not allowed if they materially alter the duty of the obligor.

Government contracts: if government contractor is allowed to be sued by any member of public for non-compliance there’s too much exposure risk. So it used to be that it was not allowed. Now they look at other circumstances and figure out if it was the intent of the Contract to allow these kinds of private lawsuits to happen. If it’s under an act of legislature, then does the act give the right to private lawsuits or is the government the only one allowed to recover on the breach. 

· In the Zigas case, where the raise of rents is involved and tenants bring a lawsuit claiming that the raising rents were in violation of a contract between landlord and government HUD agency, they have standing because evidently they were the intended beneficiaries of the HUD subsidies that allowed the landlord to build the units. The landlord overcharges about 2 million in rent.  However the complaint is not brought under federal law but under state law of California, so does California allow this kind of standing against government agency?. Under Martinez ct found that no, they don’t because even if the law or the agreement between the government and the company was going to benefit the public, there was too much exposure because everyone in LA could have sued the company. In Shell, however, the agreemnt between government and contractor was supposed to benefit public as well as in Martinez, the exposure was more limited because only the veterans could sue, just as in our case at bar, only the tenants can sue. 

· Assignment and delegation of rights and duties:

Difference between this and third party beneficiary is that in third party you have only one contract. Here there’s a subsequent act to the contract. 

In assigment you assign right to performance. In delegation you delegate duties. Present transfer of property interest. DOESN”T COUNT IF YOU PROMISE TO TRANSFER THE INTEREST, only if you do transfer it! An enforceable promise is a contract. This is an intent to transfer the right you have to another person and the assignor is no longer able to have that right since he relinquished it. You can also have gratuitous assignments in which no consideration is necessary, but these are REVOCABLE! Assignements for consideration or value are non-revocable. Assignee stands in the shoes of assignor. Is it an effective assignment or a purported assigment? Purported goes against public policy. And does it affect the obligor? If it does, materially affect the promisor/obligor’s duty or increase his risk or burden , then it’s not effective.

 In a delegation, the obligor finds a person to take on his duties. The delegate has to assume the duty or delegation. Under what theory can an obligee sue the new obligor who just assumed the duty? Under third party beneficiary theory. But the obligee can also sue the original obligor unless she agrees to the delegation. Also the obligee may refuse the delegation if it involved a personal performance of the duty by the original obligor, if it increases the risk of non-performance or anything else that would materially change the bargain. You can also contractually foreclose delegation. If you think that performance is not forthcoming from the delegate you ask for assurances of performance. If he doesn’t assure you of performance, it is considered repudiation of contract and you have a cause of action against original obligor.  Even if you have a foreclosure of delegation, you can still agree to the delegation.

You can have an assigment and a delegation. 

Herzog v. Irace: guy in motorcycle accident gets a surgery by a doctor and assigns him the proceeds of his lawsuit from the accident. Surgery was unrelated to accident. Lawyers are informed to pay doctor instead. When  cash comes in, they give it to Gary jones, the motorcycle guy upon his request! They claim they represent  Jones, not Herzog and that if they did not disburse money to client, they could be sued. Ct says that once Jones assigns, he relinquished all rights over that money and can no longer take it back, so he could never sue lawyers and lawyers were obligated to give the money to Herzog.

Sally Beauty Co. V Nexxus products Co.: Best had a distribution contract with Nexxus. They were bought by Sally Beauty which is a subsidiary of Alberto-Culver and Nexxus complains that they will not allow the distrtibution agreement to go on because they cannot perform the distribution in good faith. Sally sues because they want to continue the agreement. There is not only a delegation but also an assignment of contract rights, hence why sally sues. Nexxus claims that they only agreed because they liked the Best guy but doubt whether sally would do their best efforts to sell Nexxus. Nexxus is the obligee and Best was the obligor, and when duties are delegated, the obligee can decide whether or not to accept and the contract cannot be assigned without Nexxus’ acceptance. The ct below decided as a matter of law, but this ct finds that it is fact dependant because it depends on whether the agreement was based on the personal relationship between the Best guy and the Nexxus guy. But they affirm judgment of ct below for Nexxus because they had not agreed  to delegation, not because of the relationship issue. Posner dissents: there’s no reason to think that Sally would not put their best efforts to it since they are selling other competing products anyway, and albert-culver doesn’t compete directly with Nexxus products anyway because they have a different marketing plan. 

BREACH OF CONTRACT: 

· Whether non-performance by the second party is excused or not depends on two things: 1-the conditionality of the performance on the other performance and 2-  the type of breach.

· 1-  My duty can be expressly conditioned on your performance, Constructively or impliedly conditioned on your performance, or Unconditional. Depending on what it is, I may have different rights to sue for performance, for damages, or even suspend my performance. 

· Constructive/implied condition: the court will decide there’s enough link between the two performances to be considered conditional. Can the ct construe that there’s a fuzzy linkage.

· Expressly conditioned: it’s in the language of your contract: my promise to pay is expressly conditioned on having Reading brand pipes.

· Unconditional: I will make monthly payments regardless of progress in project.

· 2- When non-performance occurs at the time of supposed performance, then we have a breach. The kind of breach determines what the non-breaching party can do and whether or not it excuses performance on the side of the non-breaching party.

· Kinds of breach:

· Partial breach:

· Immaterial: substantial performance/nonmaterial partial breach. Party has fulfilled a constructive condition for party B’s performance. Party B may not suspend performance and may sue for actual, partial damages.

· Material/ partial breach: may suspend performance, may sue for partial breach or contract damages, may wait for a reasonable time to cure.

· Total breach

· Jacobs and Young: pipes that were from different manufacturer. Cardozo says it was not material breach and therefore homeowner cannot suspend performance. But they may sue for actual , partial K damages. Also, even though the performance was not explicitly conditioned on the first performance, the court will construe a constructive or implied condition.

· Sackett v. Spindler: Santa Clara newspaper guy who keeps waiting for the other guy to pay him and finally says he will not sell him the paper. The guy sues because he wants to still buy the paper. However, this is now October and he has not paid since August. Ct decided that his conduct constituted enough repudiation of the K. Assurances, however, need to be more than just words, it needs to be a guarantor, or more money or something to that effect (a line of credit, etc).

· Before time for performance has come up:

· insecurity/demand for adequate assurances

· If there’s enough hints that performance will not occur, do I have the right to sue right away or do I have to wait and incur costs for your nonperformance? That’s the province of insecurity/demand for adequate assurances and anticipatory repudiation. You have to try to work it out so you’re not liable for not mitigating your costs or loses. Insecurity without assurances matures or ripens into anticipatory repudiation prior to due date of performance in which case it becomes anticipatory repudiation.

· Arizona Tea case: guy who was representing Arizona tea company in Canada and turned out to not pay in time, and did not produce enough assurances for the sellers to warrant a line of credit of $340,000 which was 40K over the extended line of credit Arizona had given. They owed Hornell and debt grew from 20K to 100 K and Hornell asked for assurances, a line of credit, payment of owed debt and some showing that he would have money to pay. He gets a factoring company who pays for his debt and Hornell says they will extend the line of credit after that payment to 300,000 but in the meantime they learn that the guy is a total shams, and stops shipping stuff. They sue him for the money(?) And ct says they had asked for proper assurance and they did not get a proper response and not even a copy of the agreement with factoring company (financing company) .

· anticipatory repudiation

· For you to prove there has been anticipatory repudiation you need to show there were clear words or conduct that led you to believe party would not perform.  Clear, and unequivocal statement or conduct. Not something you could ask for assurances for. It’s now clear they will not perform. BUT you have to inform the other person that you consider and accept their repudiation if you don’t want them to have the right of  retracting the repudiation. Caution: if not repudiation, obligee acts at his peril.

· You have three choices:

· Treat K aas terminated; claim damages for total breach

· Try to save deal; if not, treat k as terminated

· Ignore repudiation and wait for performance! In peril of not mitigating damages and ct will make you lose those damages.

· RETRACTION of Repudiation:

· Yes, the party can retract unless there has been a material change in reliance has happened or notice has been given by obligee that they have accepted the repudiation and considered the K as cancelled and a retraction will not be accepted. 

· Can a threat of non-performance be considered a repudiation? If you state a condition which was not a part of the original K, then this could be considered repudiation.

· Case of Truman Flatt v. Schupf: K to buy land to build asphalt plant and K is dependant on getting that permission. It is almost certain they will not get it and they decline to pay price stated in K. instead they make another lower offer. Seller refuses that price. Buyer goes and makes offer to continue at original price and nothing comes back from the other side even when the buyer says call us to set up closing date. When nothing happens they sue to compel specific performance, and the seller claims that buyer had repudiated K. Ct says that a proposed modification of the contract does not amount to  repudiation, and that’s what the second offer was. AND even if that were considered repudiation, the buyer timely retracted the repudiation by sending letter offering to buy at original price, while seller had not yet said to buyer that he considered the contract repudiated and had not materially altered their position in reliance. 

· EXPRESS CONDITIONS: As opposed to conditions that are constructively implied by the court, this are very clear words that unmistably point to the intent of the parties. Whose performance is conditioned on the occurrence? Ie: if sale of house is conditioned on finding financing, and I don’t, if my performance is conditioned on it, I can get out of buying the house, but is the seller? What if I don’t find financing but win a lottery and wanna buy it anyway? Does condition bind the seller as well?

· Promissory condition: if condition does not occur, obligor is also liable for breach of promise, and thus damages for condition not occurring. 

· Excuse of an express condition (that is not material) by:

· Waiver: words or conduct that relinquish right to insist on immaterial condition. If before  condition is due, then it is enforceable. After express condition was due and would have occurred it is called doctrine of election and it is also enforceable. Can the buyer waive his condition of getting financing to enforce  sale? Or should both parties have to waive a condition? If the condition was there to safeguard the buyer, but the seller has relied on it being enforced, the unilateral waiver may not be enough. 

· Forfeiture: loss due to reliance (cannot apply if condition was material, not just a technicality which could have been waived); equitable relief provided by ct. Ct will look at effect of enforcing express condition: unjust enrichment, how severe the loss was on both sides, had the obligor relied to his detriment on performance of obligee? Damages out of pocket expenses, losses, reliance, consequential damages, etc.

· Breach: of the obligee. If the condition was prevented by the obligee, then he is in breach of good faith. Promissory condition: I promise to buy house if I get financing. If I don’t get financing, I forego my deposit. 

· Analysis for exam: 

· Conditions? What kind? do we have an express condition?

· Was there an excuse?  Has it been waived? Is there forfeiture? 

· If no excuse, breach? What type of breach?

· What damage? Reliance, expectation, restitution (when value conferred on the other party)

· Case of Oppenheimer & Co. v. Oppenheim, Appel, Dixon &Co.

· The K to make a lease stated that it was expressly conditioned on two provisions being met. One is, the other one is not because it was delivered orally and the K was expressly saying it needed to be in writing. P claims K is still good because they substantially performed and also because they had waived by conduct since they always allowed them to extend the time for performance. Court says no, we don’t even look at whether performance was substantial or not because the language was very clear and unequivocal as to the condition being an express condition sine qua non.

1- J.N.Realty v.Cross bay Chelsea: case of lease renewal that the owner decides to enforce the ejectment because they never received the renewal of the lease that explicitly said that it needed to be renewed. Tenant claims forfeiture because they had made improvements of $15,000 and had possession of course. Renewal was not sent whe it was received, possibly by neglect. But improvements had been made after the notice was received and lease term was up. So in this case we have language that is very explicit. But because we also had enormous forfeiture, the  tenant is arguing forfeiture. If there were no explicit language, ct could interpret there was substantial performance but that is not the case.

Even if we have express language conditioning  the payment to satisfaction of owner, the reasonable person standard (whether a reasonable person would be satisfied) is applicable when the contract involves commercial quality, operative fitness, or mechanical utility which other knowledgeable persons can judge. The standard of good faith (as in, the buyer’s satisfaction rules, even if unreasonable) only when the contract  involves personal aesthetics or fancy. One exception to this, is where the satisfaction is the satisfaction of an independent third party (engineer, architect) who doesn’t have a stake in the issue and therefore can be considered more objective because it has less selfishness than the other person. 

· UCC has two definitions of good faith to be applied here in the case of the satisfaction in good faith: honesty in fact for regular people, and honesty in fact plus reasonable commercial standards of fair dealing in trade, when dealing with merchant.

Morin building case for general motors building where rep for GM says the siding doesn’t look good and the contract (based on form contracts) stated that  GM had to approve and be satisfied. There were words pointing to Aesthetics considerations but they came straight from a form contract for another GM division. Both clauses came wholesale from different contracts drafted for other purposes and so the ct construed the language to not really apply, and so, since it was ambiguous, the condition might have been fulfilled and they defer to the judge below who knew what he was talking about!

Hadley v. Baxendale rule: Two tiered rule to rein in juries.  (see her handout on twen)

· FORESEEABILITY RULE

· General direct damages arise naturally from the breach of contract: ie: lost profit from K that was breached.

· Special/consequential damages: arise from special circumstances that are communicated at time of contract. Within contemplation of both parties. Ie; lost profits from collateral k’s; injury to person or person or property caused by goods that fail to comply with contractual warranties.

· Modern formulation: foreseeability of the loss. Rest. 2d. 351.

Damages:

Expectation damages:

· Benefit of bargain

· Losses-savings

· Limitations:

· Foreseeability: was the loss foreseeable at time of contract

· Avoidability: did other party avoid further losses. mitigation

·  Certainty: are the damages fairly ascertainable and not merely speculative.

· Florafax: contract between florafax and Bellerose was terminated because GTE breached its contract with florafax by not performing appropriately as expected.  GTE knew about the other contract, so it was reasonably contemplated at the time of the contract between GTE and Florafax. Also, GTE knew from internal memos that they would lose money on this contract. Moreover, the contract was very clear saying that if they defaulted (GTE) it would cause tremendous damage and GTE would have to pay consequential damages to Florafax. 

· GTE claims that the profits are speculative and they cannot recover. Howver, there was enough evidence presented as to the fact that the K would continue and that Belleroses profits actually increased so they could determine with some certainty what they would have made. It doesn’t have to be infallible,  what a P must show  for the recovery of lost profits is sufficient certainty that reasonable minds might believe from a preponderance of the evidence that such damages were actually suffered. And it has to be ascertainable in both their nature and origin (causation). 

· Also florafax, as soon as GTE breached, spent money on setting up their own call center, but only after GTE’s breach caused the dimissal of the contract between BR and FF. So they in effect avoided losses, they mitigated.

· To calculate damages: Loss in value+ other loss- cost avoided- loss avoided.

· 200,000+ 

· You have a duty to mitigate but not at the expense of subjecting yourself to a lesser job or a humiliation or something so different it’s not comparable.

· Remember Ella’s singing engagement MCQ.

· Jet Service laundry case:

· Lost volume selling: when you could have sold one more thing and you’re stuck selling what you had sold under contract and because if breach, you’re mitigating , then you’re entitled to recover full profit, damages not decreased by the mitigating amount because you would have sold both! So when you have a situation where you could provide as many as it’s required of something, no limit only what you can sell, and because someone breached you’re forced to sell that one instead, you’re entitled to both profits. Usually applied to sales, but in jet service, the ct says it is analogous and you can also apply it to services. Now, if it’s a personal service, you only have limited ability to service a certain amount of people so it’s very fact dependant and for the jury because you have to prove that you’d be able to hire others to help you out and that it would have been ok with purchasers. So you have to prove you have capacity to handle the extra contracts.

· Fixed costs: other issue in this case. Since costs are fixed, it doesn’t matter whether there was a breach because you would have incurred them anyway, so they don’t get subtracted from the profit. They’re not savings like variable costs that could have been saved by nonperformance as in construction contracts.

· Unrecoverable damages: Usually three types:

· Attorney’s fees: under the American Rule: exceptions:

· If parties contractually agreed

· If there’s a statute that provides for attorney’s fees

· Inherent power of ct based on bad faith of party during litigation

· Emotional Distress: Rest 2d section 353 unless breach also caused bodily harm or the K or breach is of such a kind that serious emotional disturbance was a particularly likely result.

· Damage to a body of deceased.

· Someone being evicted from train, from Disneyland, from hotel, assuming it’s wrongful, the cts have allowed emotional distress damages. So when there’s an expectation of privacy and enjoyment and then you’re publicly humiliated. 

· Punitive damages: rest. 2d 355

· Not recoverable unless conduct constituting breach is also a tort for which punitive damages are recoverable

· Exception:

· Insurance companies liable in tort to insureds for bad faith refusal to honor claims brought by third parties (ie: car accident). 

· Zapata Bros. Tins that American company didn’t pay for to the tune of $800,000.  Ct uses their inherent powers to order American company to pay for zapatas attorney’s fees even though American rule says you don’t. Also, CISG rules say that attneys fees are recoverable. Also ct. uses inherent power because of the extreme bad faith of American company in this case before and during litigation. 

Erlich v. Menezes: P’s sue for emotional distress due to the breach of contractor in building a defective house. Ct does not award emotional distress damages because the negligence caused only economic injury and property damage and the law doesn’t entitle them to that. Jury just found incompetence, not bad faith or fraud, misrepresentation, etc. No decision has ever awarded emotional damages based exclusively on property or economic damages (we studied this in torts). So, the court decided that it is not compensable. They got regular damages to compensate (about $400,000). 
· Problem on page 890:

· 1- difference between market value and contract price that was breached. 

· 2- prejudgment interest: interest on the 4.5 millon. Cts generally deny this unless there’s a liquidated damages provision in contract. Otherwise not foreseeable. 

· 3- Not allowed. Highly speculative. Not foreseeable by buyer so not allowed. 

· 4- no recovery of attney’s fees under American rule. No exceptions: cgsi, contractual specification or statutory duty.

· 5- no emotional damages: no bodily harm and not particularly foreseeable result. 

· 6- no bad faith, no tort, no fraud or representation either before or during trial.

· For buyer and sellers remedies for breach, check out her flyers we have. Also see emmanuel!

· Alternative to expectation damages: reliance damages and restitutionary damages: both available even when you do come short of  a breach of contract. Promissory estoppel is based on reliance so you can use it in cases where you don’t even have a contract, so you can get reliance damages. 

· Reliance damages: Why would we give those out instead of expectation damages? Because there is UNCERTAINTY; LACK OF CERTAINTY. Expectation damages qualified by foreseeability, avoidability and reasonable certainty.can be awarded for breach of contract and promissory estoppel cases. Addresses reasonable certainty issue. If expectation damages are uncertain, ct may award expenses to injured.

· Wartzman v. Hghtower production: flagpole venture that lawyer bungles the SEC papers and refuses to hire securities  expert for 10K and ends up costing him over 170K from lawsuit. Ct awards reliance damages because the venture was so speculative that you could not get expectation damages. Ct agreed to give them the damages based on reliance on the lawyer’s advise that prevented them in effect from getting more venture funding from sale of stocks and the venture collapsed.

· Walser v. Toyota. Case of a Lexus franchise that was denied because applicants did not meet requirements but Toyota seemed to lead them to believe they would be approved. They bought land based on that. But the letter of reversal came and so it’s not really a breach of contract because there was never a letter of intent. So, the more appropriate damages would be reliance damages. P’s claim lost profits because they expected to make 7 million and then there was also the land they bought (out of pocket expenses). But ct declines to give them lost profits because it’s speculative (although they could do it easily for a franchise like this) but in this case, since there was no contract, they are not entitled to this kind of remedy (lost profits) but they are entitled to out of pocket costs because they relied on Toyota’s promise.

· Restitution: focuses on benefit breaching party received. available when unjust enrichment . Usually smaller amount than reliance damages and expectation. But sometimes better choice if the contract was a losing contract, for instance, and they would get less from damages or price action or some other form of expectation damages. 

· gives aggrieved party reasonable value of benefit conferred for services, goods, etc. minus reasonable value of any counter-performance received.

· Available for:

· Total breach of contract

· Avoidance of contract (incapacity, duress, misrepresentation, mistake, etc)

· No contract because of indefiteness. Quantum meruit cases.

· When contract unenforceable because statute of frauds. 

· When K discharged because of impracticability or frustration

· Breaching party seeks to recover for part performance (under modern rule). 

· Election of remedies: usually P recovers either restitution or damages (UCC

· Coastal case: under quantum meruit ct awards restitutionary value of what their work was worth. But, had they completed, the would have lost 50K! So in reality they actually made money they were owed, and they’re better off than they would be  had they performed. Otherwise, the defendant breaching party is unjustly enriched. 

· Lancelloti case: When the breaching party breaches, can they come into court and claim restitution? A benefit has been conferred on the non-breaching party and thefore I’m entitled to something for the benefit I conferred  on the non-breaching party? Common law rule: no, they cannot get restitution because they breached. Modern rule says yes, you can get it because they want to prevent unjust enrichment. Breaching party seeks to recover for part performance (under modern rule). 

· Ventura case: jessee ventura is wrestling under an oral agreement. He leaves them to go act. He’s suing for the royalty of a video tape under restitution: contracts that were oral and contract that was negotiated for him by agent. There was an issue of fraud: saying that he only gets paid if he was the main character, but they were paying other people so that was a fraudulent  statement and they were trying to avoid contract. Also, there was no contract as to the royalties, it was not discussed. No issue of statute of frauds. Performance was not impossible and no part performance either. So, in this case, the ct discusses restitution for the easy issue of fraud, and for the issue that it was not even discussed in the contract. However there was an unjust enrichment because there was a benefit conferred. 

· Specific performance: available as discretionary contract remedy when money damages are inadequate: uncertainty of money damages.

· Uniqueness of service or product. Land is unique. Art is too.

· Limitations on specific performance: Indefiniteness of terms, difficulty of enforcement or supervision (construction contracts), unfairness, and public policy.

· Modern trend allows Specific performance in a greater number of cases. 

· Personal service contracts: 

· Cannot be forced in personal service contracts except that  you request an injunction against person working for someone else and it may be granted.

· Even if you have a non-compete clause, it may not be enforced if it leaves you with an inability to work effectively on your chosen profession or deprives you of your livelihood.

City stores case: guys who own store and write letter to support developer getting the other piece of land in exchange for a promise to give them a specific lease in the new shopping ctr. But the actual K or letter only said we will give you an opportunity to be one of our contemplated major tenant with lease at least as much as all other major tenants. But there is no promise to lease them anything, just to consider them! Ct awards specific performance to P, nonetheless. IN this case, there is inadequacy of money damages because it would be speculative at best to figure out what they would make in that space. Uniqueness: land is unique. Ct partly talks about this saying location was unique. Limitations: no obstacles to enforcing. Fairness. Then ct decides to award specific performance.

ABC v. Wolf: sportscaster who had the good faith provision in the employment contract and a provision establishing a right of first refusal. He negotiates with CBS before the K even is due to expire, then negotiates with ABC  but doesn’t get anywhere because he had already accepted the CBS offer and it was procedurally very crafty of CBS how they structured the agreement to keep Wolf from breaching both provisions.  Case says you can request specific performance when unusual talent or service BUT it needs to be within the K time (ongoing) not when the K is done. When K has terminated, it may be enjoined if something else is found: violation of trade secrets, covenant not to compete (but it has to be reasonable in scope and duration since it cannot restrict healthy competition or implies a loss of someone’s livelihood) or a tortuous interference with ex-employer.  Sometimes you can get a negative injuction, prohibiting in the contract that someone go to work for a competitor. Judicial review tends to dislike non-compete clauses.
Agreed remedies/ liquidated damages

· Ability to bargain over remedies is limited

· May not specify a penalty

· Unconscinability also a factor

· Policy is not to compel performance, but to compensate loss

· However liquidated damages allowed if:

· Reasonable amount in light of presumed loss

· Usually look at presumed loss at time of K formation

· UCC and Rstatmnt allow for look at actual loss at time of breach.

· Uncertaintity in amount or difficult to prove

· At time of K formation

· Eg> covenant not to compete ancillary to sale of business

· Intent of parties

· Common liquidated damages clauses

· Severance pay

· Forfeiture of deposit

· Case: Waserman v. Township of Middletown: if city stops the lease they  need to pay a prorata of the repairs and 25% of the gross receipts. Ct affirms everything but the 25% of gross and remands for trial to determine whether 25% of gross is reasonable or not. Very fact sensitive issue and judges decide on a case by case.

· Problem 12-2:

· Waste company claims commercial impracticability but that is not legal impractibility so that’s not an excuse

· Also, there was vagueness in the pricing contract. Is it so indefinite that a ct would not enforce. In this case, they would enforce because there was a provision as to how the price would be set. Contracting party was in best position to ensure against further regulations that might negatively affect your ability to perform on a K. Bring these up in test. 

· So: 1-breach? 

· - excuse?

· Indefiteness?

2- Remedies?

Yemeni would probably claim money damages or say they cannot get adecuate substitution service in which case they can request an equity. But 

Would it be a hardship on waste company

Balance with hardship on other company and on how hard it would be to enforce by the ct. 

When we have liquidates damages (not penalties) we usually do so because expectation damages will be hard to assess in the event of a breach, so they set it at a specific amount. You still have to come up with something that is reasonably close to what you think you would lose in the event of a breach, so that’s the irony of liquidated damages. Hypo of Dr. Newsome with schedule of decreasing % of damages. At the bottom, there is a clause that says that in lieu of damages, you may request an injunction against the breaching doctor if he practices within the mile radius set p in agreement. Always put in both options.

3- Preliminary( enforceable agreement( further negotiations

4- Negotiations               K                        of open terms

5- Material Terms:

6- Price

7- Payment terms

8- Quantity

9- Quality

10- Duration

11- Etc.

12- Defenses:

a. Unconscionability

b. Fraud

c. Misrepresentation

d. Multilateral mistake

13- I- Formation of contract:

a. A- Consideration: bargained for exchange: I’ll do this if you promise to do that. Yes I will, would count as consideration.

i. Adequacy: courts don’t look into it. Exceptions:

1. Unconscionability

2. Evidence of no inducement: mere recital may not be enough

3. Sham consideration

4. Nominal or token consideration

ii. Forbearance needs to be proved. Waiver of legal right counts as consideration. Uncle Williams would be enforceable because of consideration not because of promissory estoppel.
iii. Past consideration is not consideration

1-Theories of consideration

1. Bargained for exchange:

a. Gifts or Gratuitous promises generally not enforceable.

2. Benefit/detriment: uncle William. Waiver of legal right satisfies requirement of detriment. Benefit for promisor, detriment for promissee

2-Theories of recovery:

3. a- Promissory estoppel: there is a promise. restatement §90(1)applies to families and commercial context.

a. Promisor needs to reasonably foresee that promissee would rely.

b. Promisee relied to his detriment

c. Injustice would occur if it’s not enforced because of the detriment not because there is necessarily a benefit conffered on promisor.

d. Restatement §90(2): charitable subscriptions: Enforceable if

i. Consideration

ii. Promissory estoppel/detrimental reliance

iii. Section 90(2) approach: no detrimental reliance needed. No inducement needed. But cts. Have not adopted it yet.

iv. Statutory or legislative approach Conditions, if beneficial to promisor and detrimental to promissees are consideration.

4. b- Restitution: no promise: puts P back to position where she was before contract/

a. Benefit received

b. Unjust enrichment of the recipient

c. Cannot be officious

d. Types:

i. Quasi contract (implied in law) 

1. No express contract

2. No conduct needed

3. Maybe not even assent.

4. Legal fiction created without regard to D’s actions or words in order to ensure justice in cases of unjust enrichment. (maglica)

5. Elements:

a. P has conferred a benefit on D

b. D has knowledge of benefit

c. D has accepted or retained the benefit

d. Unjust if not enforced

e. Dealings or contact not required to have happened

ii. Implied in fact: there was a request. The  law will infer a bargain to pay. Based on conduct. Under circumstances fairly raising the presumption that payment is required or forthcoming. 

5. c- Promissory restitution: Restatement §86: mix between promissory estoppel and restitution:

a.  there is a promise, just as in promissory estoppel, but 

b. there is unjust enrichment just as in restituition, whereas in promissory estoppel only detriment is needed not necessarily a benefit bestowed on promisor. 

c. Past consideration is ok here (mill worker who saves the life of the guy)

b. B- Offer and acceptance:

i. Offers:

1. Bilateral: exchange of two promises

a. Preliminary negotiations

b. Request for offers

c. Was there an offer? When it invites acceptance. Rest §25 an expression of offeror’s fixed purpose requiring no further expression of assent on his part. Not what the offeror thought it to be, but what a reasonable person in the place of the parties would have thought it to be.

i. Advertisements: requests for offers

· Rewards however, are considered offers because they induce reliance. But  person needs to be aware of the reward. Doctrine of the public whatever. GENERAL publicity for banks?

ii. Catalogs or price lists are not offers.

d. General rule of revocation: You may revoke anytime until acceptance or unless it is an option, there is reliance, part performance or merchants firm offer. See revocation.

2. Unilateral: exchange a promise for performance.

a. Common law: 

i. Completed performance only qualifies as performance. Can revoke anytime before that.

ii. Preparations for performance are not performance.

iii. Promisor cannot be the cause of the failure.

iv. Revocation can happen by third people (knowledge can come from any source) actual knowledge that promisor has taken steps inconsistent with carrying on the promise is valid.

b. Restatement §45

i. Part performance counts.

· C-Revocation: 
· Offers can be revoked anytime before acceptance even if offer says it’s not revocable.

· Notice must be communicated even if indirectly by actions inconsistent with purpose. Should have known.

· Cannot be revoked if:

· 1- Option:

· Consideration (can be recited)

· Part performance (section 45 rest)(for unilateral).

· Reliance 87(2) of a substantial character. Pre- acceptance reliance
· Foreseeable to offeror

· Actually induces reliance and detrimenal

· Would result in injustice if not enforced

· 2- Merchant’s firm offer: UCC 2-205: 

· sale of goods

· only by merchants

· reasonable time  but no more than 3 months

· needs to be signed by offeror. 

· Any terms of assurance need to be separately signed if in form prepared by offeree.

· Acceptance:

· Mail Box rule. It is valid upon dispatch. Offer and revocation valid when communicated. Except in option contracts when acceptance of the first is only valid when received.

· battle of the forms: qualified acceptance

· Common law: mirror image. Last shot. Any terms get added so the last K wins because every subsequent contract is a counteroffer to be accepted. Last shot means if you perform, you accepted the last K.
· UCC 2-207: 
· 1-Qualified acceptance: it’s basically last shot but lay people get taken out of it by saying that any additional terms are proposals for addition. Between merchants, terms get added just like last shot, unless you have a magic card:

· Material alteration:

· Surprise: not common or expected.
· Hardship: seller knew or had reason to know buyers requirements and consequential damages.
· Limited offer

· Timely objection

· Knockout rule: some courts say any terms that conflict get both knocked out. Others say they will go through process of the boxes.
· Conduct: can imply acceptance of all terms if you accept the merchandise.
· 2-Conditional acceptance: needs specific language to this effect and you don’t move on unless agreement

· agreements to agree: Letters of intent would be examples of these.

· Common law: some terms will be supplied. Fork: some courts will even supply material terms others will not. Tend to be agreements to agree at later date. The more specific you are the better: how you will set the price, how long to negotiate, what happens when you don’t.

· UCC 2-305: cts will look at intent to be bound and to negotiate in good faith. Supply material terms if they are reasonable. 

· Open price terms agreements under UCC : will be provided if intent to be bound is found.

· Restatement: also.

· 3- Statute of frauds

· MYLEGS:

· Marriage( pre nup)

· Year: uncapable of being performed under a year. Not discharged, but performed.

· Land contracts incl. leases.

· Executor  to answer for duty of decedent.

· Goods over $500

· Shuretyship

· Questions:

· Is K within Statute

· Is it satisfied: in writing and signed

· Courts will accept multiple writings and they refer back. Parole evidence ok.

· Common law requires signature on paper that establishes K. 

· Restatement says that any paper signed will do it even if not K

· Is there an exception
· Reliance: 

· 1st restatement: you can only use promissory estoppel if you were promised that that a written K will be forthcoming and it never comes. 

· 2nd restatement: you can use promissory reliance even if There was never a promise that a written k would come. garden variety reliance on promise: detriment, foreseeability, injustice. 
· Part performance: fork: some courts will allow PP to get you out of sof if you are requesting equity (specific performance) others will also allow monetary damages.

· UCC 2-201:

· Sale of goods

· Over 500$

· Cannot revoke after specially manufactured goods have been made or substantially done or procured.

· Signed writing by party to be charged

· Only enforceable up to the quantity originally requested. 

· Quantity is the only term required. Even price will be provided.

· MERCHANTS EXCEPTION: 2-201(2) Confirming memoranda: Takes you out of signing requirement because merchants may do a lot of business on the phone. Binds the recipient if he does not answer. Failure to do so (silence after 10 days) takes the agreement from statute but P still has burden to prove there was an agreement (K). Stonewalling is no longer ok or you’re bound! 

· Elements: 
· Both parties are merchants

· Writing sent within reasonable time of agreement

· Received by someone with reason to know the contents

· No written objection was made within 10 days of receipt.

· Are explicit words necessary (this is a confirmation of a previous agreement)Fork: Some say yes, some say no. 

· ONLY AFTER  WE PASS THESE, DO WE EVEN MOVE ON TO ANALYZE UNDER 2207 WHAT THE TERMS OF THE ALLEGED AGREEMENT ARE

· Exceptions that take you out of sof under UCC

· Cannot revoke after specially manufactured goods have been made or substantially done or procured.

· Admits K was made

· Payment has been made and accepted

· Goods have been received and accepted

14- 4- Principles of interpretation
a. objective theory: what reasonable person would think
b. subjective theory: meeting of the minds
c. modified objective theory (restatement)

i. If there’s a disagreement we will look at subjective intent and whether the other person knew that the other person was interpreting it differently.

ii. Ambiguity: 

1. Patent (intrinsic)

2. Latent (extrinsic) when language seems pretty unambiguous but there is extrinsic evidence or collateral facts that make the meaning ambiguous.

a. Restatement 202(1): a ct should examine all relevant circumstances 

b. Statutorial definitions are not determinative of the meaning of contracts as per 202(1).

c. According to UCC 1-205, you can use trade usage, and even course of dealing and course of performance.

d. Doctrine of reasonable expectations:. 

i. The objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance K’s will be honored even though words  in K would have negated those expectations

1. Applies even if you have read the term if it was reasonable.

2. Only applies to some kinds of contracts: to adhesion contracts only, as opposed to the modified objective doctrine of interpretation.

3. Some say only to insurance contracts that are adhesion contracts Others say it applies to adhesion contracts even if not insurance contracts

a. Adhesion contracts:

i. Standard forms

ii. Inequality of bargaining power

iii. Absence of choice other than to accept or reject the contract (take it or leave it)

4. Some courts only apply when there is an ambiguity in the language

5. Reasonable expectations have to do with the non-dickered terms. 

6. Tests: when does a term violate the reasonable expectation of the contracting party?

a. Would the person have signed the K if he knew that this was the interpretation

b. Is the term bizarre or oppressive

c. Eviscerates dickered terms

d. Eliminates the dominant purpose of transaction

ii. what evidence do we take.

iii. Parol evidence rule: Non integrated at  all.

· Fully integrated document (with merger clause or so). NOT to add or contradict.

· Partially integrated:   to add, but NOT contradict.

· 3-Exceptions to PER: (CARMIC)

· Collateral agreements or terms not included in original K . collateral must have separate consideration.

· Agreements after the signing (duh! Only things previous to K are included in PER)

· Right to an equitable remedy

· meaning of terms (to determine meaning of terms)

· Invalidity of contract (anything allowing you to get out of K: fraud, misrepresentation, illegality, duress, lack of consideration, changed circumstances, unconscionability)

· Condition precedent (see my notebook)

iv. Two approaches can be taken:

1. Classical. Only 4 corners. Need ambiguity before we enquire into meaning. Merger clause is dispositive

2. Contextual: words need context. Even merger clause not enough. Don’t need ambiguity to ask clarification.

i. UCC: 1-205 : can be used to supplement , give particular meaning or qualify the terms of an agreement. So you can add to the original contract even if partially integrated (but they call it interpretation nanakuli). similar to classical view but it takes into consideration, if you need to bring in more evidence,

1. course of performance: that transaction 

2. course of dealing: more transactions

3. trade usage. Only admissible if the party offering the evidence establishes that the trade usage exists by CLEAR AND CONVINCING evidence. 

a. Cts are divided on when that evidence is admissible: some cts adopt restrictive view holding inadmissible if it contradicts written terms.

b. Negation of usage: you can contractually negate the trade usage by express language, but not by boilerplate, so course of performance, trade usage etc. are part of agreement unless carefully negated.

c. It is not necessary for both parties to be consciously aware of the trade usage. Enough if trade usage is enough to justify an expectation of observance. 

d. you cannot negate but you can qualify it, so as long as the extrinsic evidence does not entirely swallow the express term, but only qualifies it, then it is admissible, especially if the term is undickered and boilerplate.

e. As per class: IMPORTANT: GET TO KNOW THESE> SHE SAID IN THE FIRST SECOND SEMESTER CLASS.
i. 1-102: UCC should be liberally construed and applied to promote its underlying policies and in favor of the continued expansion of commercial practices. 

ii. 1-205 course of dealing, and trade usage may explain, supplement or qualify agreemement.  

1. Trade usage Only has to be regular, not universal, within practice, vocation, or place. 

2. Hierarchy: Express terms control. Then course of performance, course of dealing (past contracts), trade usage.  

iii. 2-202: parol evidence rule all over again. Terms can be added even to a final writing if it only supplements or explains.

iv. 2-208: Course of performance: can explain an agreement in the same hierarchy explained in 1-205

3- Implied terms.

a. Courts will imply terms :

· Common law requires:

· Definite material terms , good faith , reasonable efforts.

· UCC will imply:

· Anything except quantity.

· Good faith and fair dealing (merchant). 

· To show good faith when you hve a Condition of satisfaction:

· Subjective: honest satisfaction in fact. Paintings and other personal stuff.

· Objective: how reasonable is it that you’re not satisfied. Applied for commercial stuff like bldgs. 

· Best efforts. 

· Reasonable notice.

· Requirement contracts. 

· Make sure you have consideration in the way of exclusivity, otherwise it can be illusory. 

· You can buy less but as long as it’s in good faith. reliance: seller has spent money to gear up for our demand. Works for when you buy less. 

· You can buy more as long as it’s not disproportionate. Balooning. Undue burden: grosly disproportionate burden on seller.

· To get out you need a major economic disaster not just new technology or the fact that you can get it cheaper, only if it will put you out of business. So if not profitable not ok to not buy. But if decrease in sales might be ok. If it’s disproportionate either way there’s a presumption of bad faith: if lower it needs to be rebuttable. If ballooning and a product price is going up, the presumption is you’re reselling them higher of hoarding so cts will clamp down. But if price is the same and you can prove a good reason, cts will probably be ok with it. 

· Output contracts: good faith, bankruptcy or impairment of company’s existence is a good excuse but not lack of profitability. 

· Good faith in Employment at will contract: none implied!  If it’s at will unless against a strong public policy: race discrimination, etc. or if there’s a statute or employment asks you to break a law. Some things are protected by law (sexual harrasment, etc). 
4- Warranties: Don’t have to be in writing. Can be spoken. Or three dimensional, as a model. The disclaimers, however, some need to be in writing.

a. Express warranties: can be written, word, model. 

· Assertion made by seller that is not just an opinion. Can’t be puffing. Advertising is not a warranty.

· Disclaimer must be reasonable and not contradictory: UCC gives us rule: if the disclaimer is inconsistent with express warranty, the disclaimer is not valid.

· Basis of bargain

· May prove economic loss despite absence of privity.

b. Implied warranty of merchantability: Merchants must meet a standard of good faith and fair dealing.

i. 1- made by a merchant (make sure we have this!)

ii. 2- good quality Fit for ordinary purposes: 

1. fair and averageable  quality for trade.

2. even quality for shipment

3. adequately contained

4. conform to promise on label

 Disclaimer must mention “merchantability” (does not need to be in writing!)

iii. 4- if in writing, disclaimer must be conspicuous

iv. 5- court may require privity to prove economic loss 

c. Implied warranty of fitness for a particular purpose: 

i. 1- seller has reason to know buyers purpose not for ordinary purpose and that buyer is relying on him.

ii. 2- buyer relies on sellers’ skills

iii. 3- disclaimer MUST be in writing and conspicuous. 

iv. 4- court may require privity to prove economic loss.

v. 5- not necessarily for merchants only.

d. Exclusion or modification of warranties:

i. (a) see above; plus “as is” (doesn’t work for express because it is conflicting), course of dealing, course of performance, trade usage.

ii. Implied warranties:

1. Who to sue? You sue the manufacturer or dealer for express warranty, the dealer for implied warranty of particular purpose. Both for merchantability? ASK SZTO!

ENFORCEABILITY OF A CONTRACT:

e. Void vs voidable:

f. Void: under no circumstances will it be enforced.
i. Duress by physical force

ii. Fraud in fact: tortuous so you sign will instead of contract. The nature of the document itself is wrong. DON’T SUE IN K’S

iii. Illegal

iv. Violates public policy

g. Voidable: one party has the choice of deciding whether it will be enforceable or not. They can dissafirm the K and have a defense to nonperformance: You can get restitution damages: get back to where we were.
i. Statute of frauds

ii. Incapacity

iii. Mistake

iv. Economic duress

v. Undue influence

vi. A-Fraud in the inducement (intentional misrepresentation of basic assumption that would induce you  to make contract). This can get you tort damages as well.  Also B- material misrepresentation, regardless of whether intentional. The other person did not know and a reasonable person would have signed.

vii. Unconscionable

h. INCAPACITY:

i. Minority:

1. General rule is that minor can disaffirm either before reaching age of majority or shortly thereafter in a reasonable period and minor can get his money back when he turns in the stuff. 

2. the modified rule that says that a minor can disavow and get his money back after substracting use, abuse, depreciation, etc., if we find that the teen was not taken advantage of by the merchant or in any way hoodwinked by merchant. But, if there is something that indicates that good faith was not exercised, we go back to general rule. Usually only for cash purchases.

3. So, we also protect merchant from predatory teens!

4. Some courts will determine that if teen misrepresented his age, they will not allow a dissaffirmance.

5. Necessaries:

a. YOU NEED TO PAY FOR THIS; But not contract price, only market price. Things you need to live. Milk, clothes, things like that then the ct would likely allow you to disaffirm but the merchant is entitled to the value of the thing. Medical attention life saving. 

ii. Mental infirmity: they can void the contract but they have to give back the full benefit.

1. Cognition test: did party understand nature and consequences of K at time of entering the K? Was party infirm at the time of contract? If so, then k is voidable. must return the benefit (both parties have to be restored to their position)
2. If person knew at time of contract and didn’t enquire you can void you don’t have to give back the restitutionary amount because bad faith.
3. you can only disaffirm when you come back to your senses (different from minors who can always disaffirm) or you can get a guardian disaffirm or ratify. 
4. Within reasonable time.
5. Insanity, senility, side effects of medication

6. If K disaffirmed other party entitled to restitution for benefits conferred, UNLESS knew or should have known about incompetency.

7. Still liable in restitutionary action for necessaries. 
8. If both mentally ill and minor contract, they can both void K!

i. Distinctions between mentally infirm and infancy:

j. 1- minor can dissafirm even if restoration cannot be made. Mentally incompetent is required to make restoration. 

k. 2- The ability to determine age is much easier than determining mental competency. Usually if there’s a guardian, the person cannot enter into a K.

l. Intoxication: if other person has reason to know you’re drunk.

Avoiding enforcement: formation issues.

m.  Courts protect on the basis of capacity: infancy, mental infirmity

n. and on the basis of fiduciary relationship: banks, attorneys, etc.

o. Courts also protect freedom of K and mutual assent

p. But there’s a grey area when it comes to certain things affecting the bargaining process, duress, undue influence, or misrepresentation (including non-disclosure when  it rises to that level), Unconscionability.

i. Duress: physical is automatically void. traditionally, duress was a threat to your life, limb, or mayhem and that was VOID. However, now economic duress is recognized but K is only VOIDABLE:

1. Restatement: 1- any wrongful threat of one person by words or other conduct that induces another to enter into a transaction under the influence of such fear as precludes him from exercising free will and judgment, if the threat was intended or should reasonably have been expected to operate as an inducement.

a. Basic elements:

i. Wrongful threat,  doesn’t have to be illegal.

ii. No reasonable alternative

iii. Duress  or Wrongful threat is the cause of the hardship, so it was the cause of the signing.

iv. Minority rule:

1. You do not have to cause the financial hardship but  you’re only taking advantage of it.

ii. Undue influence:

1. Diminished capacity to bargain. Weakness of capacity, weakness of mind, weakness of spirit. In any way application of excessive pressure. Seven patterns:

2. Over persuaded:

a. Discussion of K at inappropriate time

b. Consumation of transaction in Unusual place

c. Finished at once

d. Emphasis on negative consequences of delay

e. Use of several persuaders v. one servient party

f. Absence of third party advisor to servient

g. Statement or discouragement saying you have no time to consult attorney or advisor.

3. You don’t need all seven, question of fact for jury. 

iii. Misrepresentation:

1. Tortious misrepresentation you need reliance. For k misrepresentation you need? 

a. It’s a falsehood.

b. It’s a material term.

c. Defendant knew they were false when he made it.

d. Representations were made with the intent to deceive and defraud the P

e. P relied on falsehoods: reliance

f. P was damaged through reliance on the misrepresentation.

iv. Non-disclosure: When a material fact is not disclosed that was known to seller but not to buyer, and not easy to find by buyer, it has to be disclosed. A contractual misrepresentation can be actionable if it’s negligent or even INNOCENT! So even if the sellers did not know?! Disclosure is needed to:

1.  prevent previous assertion from being misrepresentation, It can amount to misrepresentation in cases where

· about material fact that affects the value of the property

2. to correct a mistake of the other party as to a basic assumption on which the party is making the K and non-disclosure amounts to failure to act in good faith or 

3. to correct a mistake as to the contents or effect of the writing. 

4. entitled to know the facts because of a trust relationship between you and the other person. fiduciary relationship (where the seller has your interest in mind) you must disclose.

5. Anything that can be found outside of sellers, like crime in the neighborhood, etc. does not have to be disclosed. 

6-there is a duty to disclose information that would correct wrong information in a report. 

7-Also, when it is in the exclusive possession of the seller. 

8-Opinions: opinions are only valid if coming from an expert or relationship of trust and confidence. 

v. Unconscionabilty:

1. In the middle of bargaining process and bad contract. Vague standard, Grey area.

a. Procedural Unconscionability: lack of meaningful choice by one party. Good and bad faith play a big part in this determination as well. Unequal bargaining power. Tactics of sale, level of education. AND

b. Substantive Unconscionability: contract terms which are unreasonably favorable to one party over another. Terms were unduly harsh and you can take all furniture for lackl of payment of one. You can argue that terms have to  cover the risk of selling to someone who is a very high risk.

2. Unconscionability in Arbitration clauses: Is there overreaching. Lack of meaningful choice. Is it unduly beneficial to one party over another weaker party. Look for cost prohibitive. And since you’d be paying to give up your rights.

3. if you find duress, fraud, misrepresentation, you can always cancel a contract forcing you to arbitration.

5- PUBLIC POLICY AND ITS EFFECT ON THE ENFORCEABILITY OF K’S

a. Contracts may be UNENFORCEABLE because of public policy even if they are not illegal.

b. Basically these types:

i. Covenants not to compete:

1. Doctors and lawyers. 

ii. Surrogacy

iii. Licencing

iv. Sick bed K’s

c. Sources of PP: statutes or judicial precedent

i. If statute is silent as to enforceability:

1. K in violation of regulatory purpose is unenforceable

2. K in violation of revenue raising statute may still be enforceable

d. Examples of Contrary to PP:

i. Certain Restrictive covenants: restraint of trade, for instance.

ii. Surrogacy agreements: for having someone’s baby. Ct brings out public policy against selling babies, and also says that the best interest of the child is always a concern of the ct and for the ct to decide. They also try to shift the burden to legislative process instead of judiciary

e. Sometimes parties to an unenforceable K are still entitled to restitution

f. General rule against restraint of trade would not uphold such contracts.

g. But it does allow such covenants when  these factors are weighed: hardship on employee, employer and public policy, scope of agreement.

i. it protects a fair and legitimate interest of the employer

ii.  it is not so restrictive that it imposes undue harm on the employee or goes against the interest of the public.

h. Some restrictive covenants are always unenforceable. Covenants that are restrictive about lawyers are per se unenforceable. No one can limit a lawyer from practicing wherever or a doctor.

i. Blue penciling: when there is a clause that allows a contract to be severable, so that if a clause is deemed unenforceable, the rest can be ok, and the court can sever that unenforceable clause. But in this case, the court says that lower ct overstepped its bounds by severing and totally re-drafting the contract in order to enforce it. 

j. Public policy and the AUTONOMY OF PARTIES AND ENFORCEMENT OF PRIVATE PROMISES. Usually protected by courts, Freedom of Contract.

i. Transmutation of property: Ca is a community property state. So you need a writing to say that you’re transmuting property to community or from community property.

1. Sick bed contract between guy and wife. She will take care of him  for more consideration. Against PP. So they disavow this K. But, legislature has agreed that married people can contract with each other.  So this sort of goes against that.

So enforceability may be examined at different stages of a contract: bargaining process, or during performance or lack thereof:

Avoiding enforcement then can come from a defect in the bargaining process: misrepresentation, duress, undue influence,  or on the grounds of Unconscionability or public policy. Also unenforceable based on voidability because of minority (infancy) or mental incapacity. Now we will examine justifications of non-performance:

Non Performance defenses: General rule continues to be Pacta Sunt Servanda: a deal’s a deal. And promissor bears the risk of increased difficulty of performance, breaching party liable for damages. Strict contract liability. This used to be the historical reason: you could have protected yourself by contract. agreements must be observed. A deal’s a deal. In Court of equity you plead to the king’s conscious, the chancellors were allowed to justify non performance of a k because there was an inequity, because applying the law would be unjust.

1-Mistake: belief as to fact at time of K: mistake is voidable but it’s something that happens after contract formation.
·  Equitable doctrine: unbargained for loss

· Bilateral mistake: but if there was never a meeting of the minds, there is no K! (misunderstanding)

· Basic assumption

· Material effect on agreed exchange of performances

· Risk of mistake not allocated to seeker of avoidance.

· Example is the cow that’s barren and eventually bears calves! Now worth ten times more. Seller wants to rescind K based on bilateral or mutual mistake. Court agrees.

· Unilateral mistake:  

· Cts. Are less willing to rescind the K

· Basic assumption

· Material effect on agreed exchange of performances

· Risk of mistake not allocated to seeker of avoidance.

· Extra elements you need to prove for unilateral:

· Enforcement would be Unconscionable because:

·  substantial hardship and  other party had not relied, OR

· Other party knew or had reason to know of mistake or caused it.

· Types of mistakes:

· Clerical errors, arithmetic errors, misunderstanding mistake in transmission, etc.

· If you have borne the risk, you cannot void the K because of mistake when you have any of these elements: 

· Allocated in agreement

· Conscious ignorance doctrine: Knew had limited knowledge of the agreement but went ahead with the agreement. Sold diamond for $1.

· Ct rules is reasonable to assign risk:

· Minerals found in land

· Constructor is assumed to be an expert in judging soil conditions.

· Remedy: This doctrine of mistake allows for restitution, rescission or reformation.

Next cases, contract is done and performance is due and we’re looking for excuse for non-performance. 

 1-Impracticability: argued by person who has duty to perform. Party or promisor wants performance excused for:

ii. Supervening event AFTER contract formation (but sometimes may be at contract formation)

iii. Something happens that substantially reduces value of conytract

iv. Non-occurrence of event that was basic assumption of K.

v. No assumption of risk that event might occur. No allocation of that  risk by the parties in the contract.

vi. Not your fault that event has occurred

vii. Impracticable to perform contract or frustration of principal purpose

viii. Usual remedy when performance excused: restitution, contract not necessarily terminated.

· Impossibility: Events leading to impracticability:

· Death or incapacity

· Destruction of subject matter

· Prevention by governmental regulation or order

· Example: location burned down. Is owner liable for damages? No, it’s impossible. You cannot perform. You’re excused.  Restatement 261-265. 

2-Frustration of purpose: argued by person who would pay.  Theoretically you could still perform the contract but why if your main purpose to have the contract is frustrated. Seminal case is the renting of the room to watch the coronation of the king who gets sick and renter wants to rescind the K. Cts agree. Frustrated by an event the non-occurrence of which was a basic assumption of the K. 

Chapter 8: Modification of Contract: another issue of formation. Which contract are we dealing with now. 

Three rules:

1- Common law: pre-existing duty rule requires new consideration for enforceable modification. Alaska case. When they were bound already to work and then asked for more money.

· 2-Modern trend: if there is a change in circumstances that may require a modification, we are going to rely on fairness, good faith, Unconscionability and others to determine if we should enforce a modification, and we don’t need to rely only on consideration. If the party relies, then we will modify.

Restatement 2d §89 significant number or courts now follow this)

1. No consideration needed

2. Need fairness and equitable, or statute, or reliance on promised modification. 

UCC §2-209
3. No consideration needed (we have good faith and doctrine of Unconscionability to protect us)

4. May need to be in writing either because of 2-201 (SoF) or private statute of frauds

5. However, exceptions to statute of frauds (partial performance, reliance) also applicable. Basil case. There was promise to change K but never done and they claim SOF. Ct strikes down.

As per UCC IF IT’S ONLY A CHANGE IN PRICE IT DOESN’T NEED TO BE IN WRITING, JUST A QUANTITY CHANGE. 

Assuming store pays the full amount, then it is assumed that it waived their right to sue. As a store you want to reserve your right to sue by protesting and accepting the modified contract. Put it in writing that you reserve the right to sue so that they don’t rely on your conduct as acquiessence.

Chapter 9: RIGHTS AND DUTIES OF THIRD PARTIES:

· Rights can be assigned or you can simply have a party who is the beneficiary of a contract even if not in privity with promisor. 

· General rule is that you need privity to sue because you have standing. However, if you are an intended third party beneficiary, you can have standing to sue. ONLY INTENDED.

· Under common law there were two exceptions: creditor beneficiary and donee beneficiary.

· Incidental third party beneficiary doesn’t have any rights. (neighbor who benefits from a house remodel next door because property values go up). Intended third party beneficiary has the standing and right to sue. But depending on Jx you may determine whether a party was intended beneficiary by whether the intent was the

·  intent of the promissee (person with whom beneficiary is in privity), or

· it may require the intent of both promissee and promisor (person with whom beneficiary is not in privity), or 

· it may be promisee’s intent as long as promisor knew or had reason to know about it.  So promisor is 

* IT IS AT TIME OF FORMATION OF K.

· When do third parties beneficiaries have vested interest so that agreement cannot be changed?

· When they rely on it And materially changes his position

· When they manifest assent at the invitation of promisee or promisor

· When they bring a suit on the promise.

· As per restatement §302:

· Intended third party may sue promisor if:

· It was the intent of the original contract parties and

· Either obligation of promise to pay money to third party (creditor beneficiary)

· OR promisee intends benefit to third party (donee beneficiary)

· Defenses: defenses pertaining to the contract you have against one apply to the other? 

· Government contracts: if government contractor is allowed to be sued by any member of public for non-compliance there’s too much exposure risk. If it’s under an act of legislature, then does the act give the right to private lawsuits or is the government the only one allowed to recover on the breach. 

· Assignment and delegation of rights and duties:

· Difference between this and third party beneficiary is that in third party you have only one contract. Here there’s a subsequent act to the contract. 

· In assigment you assign right to performance. In delegation you delegate duties. Present transfer of property interest. DOESN”T COUNT IF YOU PROMISE TO TRANSFER THE INTEREST, only if you do transfer it! An enforceable promise is a contract. This is an intent to transfer the right you have to another person and the assignor is no longer able to have that right since he relinquished it. 

· You can also have gratuitous assignments in which no consideration is necessary, but these are REVOCABLE! Assignments for consideration or value are non-revocable. Assignee stands in the shoes of assignor.

· Doesn’t need to be in writing and 

·  Is it an effective assignment or a purported assigment? Purported goes against public policy. Civ pro case of assigning royalties to wife to avoid taxes.

· Under UCC and Restatement you have the right to assign or delegate except for the requirements here. Under restatement: material adverse effect  on the other party as per UCC or if it conflicts with PP or statute and also a valid contractual preclusion. 

· UCC says and restatement too that  Assignments are not allowed if they materially alter the 

· 1-duty of the obligor or 

· 2-increase his risk or 

· 3-burden 

· 4- or impairs his chance of getting a return performance , then it’s not effective.

·  In a delegation, the obligor finds a person to take on his duties. The delegate has to assume the duty or delegation.

·  Under what theory can an obligee sue the new obligor who just assumed the duty? Under third party beneficiary theory. But the obligee can also sue the original obligor unless she agrees to the delegation. 

· Also the obligee may refuse the delegation if it involved a personal performance of the duty by the original obligor, if it increases the risk of non-performance or anything else that would materially change the bargain. You can also contractually foreclose delegation. If you think that performance is not forthcoming from the delegatee you ask for assurances of performance. If he doesn’t assure you of performance, it is considered repudiation of contract and you have a cause of action against original obligor.  Even if you have a foreclosure of delegation, you can still agree to the delegation.

· Under UCC and Restatement you have the right to assign or delegate except for the requirements above. Under restatment: material adverse effect  on the other party as per UCC or if it conflicts with PP or statute and also a valid contractual preclusion. 

BREACH OF CONTRACT: 

b. Whether non-performance by the second party is excused or not depends on two things: 

c. 1-the conditionality of the performance on the other performance and

d.  2-  the type of breach.

· 2- Kinds of breach: threshold question: is it material? 6 factors:

· FAG PCD: not PC to call someone a fag:

· Forfeiture to breacher

· Adequacy of compensation to injured

· Good faith and fair dealing of breaching party

· Partial performance or preparation by breaching party

· Cure: likelihood failing party will cure.

· Deprivation of benefit to injured party

· IF you determine it’s

·  not material, then the performance by non-breaching party is not excused but they can sue for damages.

·  If it is material, is it partial or total? Add two factors to materiality test to determine if it’s total:

· how much longer would it take to finish and does it affect my ability to obtain substitution)

· is time of the essence?.

· partial breach: may 

· suspend performance, may

·  sue for partial breach or contract damages

· may wait for a reasonable time to cure.

· Total breach: you are discharged and you can sue for actual or future damages.

· So, 

· Breach:

· Material

· Total: discharged and may sue (expectation damages).

· Partial:

· Suspend performance

· Wait for cure

· Sue for damages (reliance damages? Or restitution, but not expectation, you only get expectation damages if it’s total)

· Not material: Not discharged but can sue for damages.

e. Before time for performance has come up:

f. insecurity/demand for adequate assurances

g. You have to ask for assurance if you think there’s a chance other party may not perform (bankruptcy and failure to pay debts, other parties words and actions, unreliable rumours or insignificant risks are not applicable). Insecurity without assurances matures or ripens into anticipatory repudiation prior to due date of performance in which case it becomes anticipatory repudiation. A mere assertion of doubt by promisor as to whether he will be able to perform does not constitute repudiation, you can ask for assurances.  Doubt constitutes prospective inability to perform. You may suspend until you get assurances. If you have already performed, then you have to wait until time of his performance to find him in breach, not sooner. UCC it has to be in writing the asking for assurances. 30 days for them to respond. Common law, it’s ok with oral. Cts. don’t always enforce the UCC standard. 

h. anticipatory repudiation BEFORE PERFORMANCE IS DUE.

i. there were clear words or conduct that led you to believe party would not perform.  

i. Clear, and unequivocal statement 
ii.  conduct
iii. or the other party insists on conditions not in original contract REQUESTING A MODIFICATION IS NOT. Intention not to perform unless new conditions exist.
iv. Or you asked for assurances and  never got them. 
b.  Not something you could ask for assurances for. It’s now clear they will not perform. BUT you have to inform the other person that you consider and accept their repudiation if you don’t want them to have the right of  retracting the repudiation. Caution: if not repudiation, obligee acts at his peril.

j. You have three choices:

i. Treat K as terminated; claim damages for total breach

ii. Try to save deal; if not, treat k as terminated

iii. Ignore repudiation and wait for performance! In peril of not mitigating damages and ct will make you lose those damages.

k. RETRACTION of Repudiation:

Yes, the party can retract unless

i.  there has been a material change in reliance has happened or 

ii. notice has been given by obligee that they have accepted the repudiation and considered the K as cancelled and a retraction will not be accepted. So a lawsuit can be brought.

·   My duty can be expressly conditioned on your performance, Constructively or impliedly conditioned on your performance, or Unconditional. Depending on what it is, I may have different rights to sue for performance, for damages, or even suspend my performance. 

· Constructive/implied condition: the court will decide there’s enough link between the two performances to be considered conditional. Can the ct construe that there’s a fuzzy linkage.

· Expressly conditioned: it’s in the language of your contract: my promise to pay is expressly conditioned on having Reading brand pipes.

· Unconditional: I will make monthly payments regardless of progress in project.

· Promissory condition: if condition does not occur, obligor is also liable for breach of promise, and thus damages for condition not occurring. 

iii. Excuse of an express condition (that is not material) by:

1. Waiver of obligor can waive if immaterial condition. If it’s material you need to have consideration or detrimental reliance. Jen will sell baseball to erin words or conduct that relinquish right to insist on immaterial condition. If before  condition is due, then it is enforceable. After express condition was due and would have occurred it is called doctrine of election and it is also enforceable. So jen says even if they didn’t win, I will go ahead and sell, so ct will enforce.

2. Forfeiture of obligee: loss due to reliance (cannot apply if condition was material, not just a technicality which could have been waived); So basically there was either substantial performance or no performance but it is excused because the forfeiture would be harsh. equitable relief provided by ct. Ct will look at effect of enforcing express condition: unjust enrichment, how severe the loss was on both sides, had the obligor relied to his detriment on performance of obligee? Damages out of pocket expenses, losses, reliance, consequential damages, etc.

3. Breach or prevention: of the obligee. Or obligor  If the condition was prevented by the obligee or obligor, then he is in breach of good faith.

4. Even if we have express language conditioning  the payment to satisfaction of owner, the reasonable person standard applies to commercial buildings. Applies also if depends on satisfaction of third party architect or such. If personal services, then it can be unreasonable!

Damages:

Expectation

Restitution

Reliance

Nominal 

UNRECOVERABLE DAMAGES:

Punitive (very rarely, only when it’s a tort)

Emotional distress

Attorney’s fees: may get these if statute determines you can. Or CISG.

c. Expectation damages:

i. Benefit of bargain is what you expect to get.

1. How to estimate: Loss in value (dif between what you received and what you should have received + other loss (consequential or incidental)- Cost avoided (savings).

ii. Limitations on expectation damages (you need to have these):

1. Foreseeability: was the loss foreseeable at time of contract: Two tiered rule to rein in juries.  (see her handout on twen)

a. General direct damages arise naturally from the breach of contract, any reasonable person will see it: ie: lost profit from K that was breached. OR

b. Special/consequential damages: arise from special circumstances that are communicated at time of contract. More remote.Within contemplation of both parties. Ie; lost profits from collateral k’s; injury to person or person or property caused by goods that fail to comply with contractual warranties.

i. Modern formulation: foreseeability of the loss. Rest. 2d. 351: type of loss was foreseeable not the manner of loss (whether rain loss or hail damage)

2. Avoidability: did other party avoid further losses. Mitigation. Undue risk, burden or humiliation. Has to be comparable.

3. Certainty: are the damages fairly ascertainable and not merely speculative.

4. Causal relationship.

iii. Lost volume selling: when you could have sold one more thing and you’re stuck selling what you had sold under contract and because if breach, you’re mitigating then you’re entitled to recover full profit, damages not decreased by the mitigating amount because you would have sold both! So you have to prove you have capacity to handle the extra contracts. 

iv. Fixed costs: other issue in this case. Since costs are fixed, it doesn’t matter whether there was a breach because you would have incurred them anyway, so they don’t get subtracted from the profit. They’re not savings like variable costs that could have been saved by nonperformance as in construction contracts.

v. Unrecoverable damages: Usually three types:

1. Attorney’s fees: under the American Rule: exceptions:

a. If parties contractually agreed

b. If I was sued on a collateral contract that was foreseeable or knew about it. Some cts.  still will not allow you. 

c. If there’s a statute that provides for attorney’s fees

d. Inherent power of ct based on bad faith of party during litigation

2. Emotional Distress: Rest 2d section 353 unless breach also caused bodily harm or the K or breach is of such a kind that serious emotional disturbance was a particularly likely result.

a. Damage to a body of deceased.

b. Someone being evicted from train, from Disneyland, from hotel, assuming it’s wrongful, the cts have allowed emotional distress damages. So when there’s an expectation of privacy and enjoyment and then you’re publicly humiliated. 

3. Punitive damages: rest. 2d 355

a. Not recoverable unless conduct constituting breach is also a tort for which punitive damages are recoverable

b. Exception:

i. Insurance companies liable in tort to insureds for bad faith refusal to honor claims brought by third parties (ie: car accident). 

3- UCC DAMAGES: SELLERS AND BUYERS REMEDIES:

a. Sellers remedies:

	Insolvency of buyer
	*non-delivery

*demand cash payment
	

	*Wrongful rejection

*Repudiation

*Non-acceptance

*Non-payment

*Revocation of previous acceptance
	Market damages

Resale damages

Withhold goods or stop delivery

continue manufacture or sale for scrap

If any is inadequate, sue for profits lost
	Add to all these incidental damages and subtract savings

	Acceptance:

*Has the goods

* Risk of loss has passed to buyer and goods are damaged


	action for price
	


4- Alternative to expectation damages: 
5- reliance damages and restitutionary damages: both available even when you do come short of  a breach of contract. Promissory estoppel is based on reliance so you can use it in cases where you don’t even have a contract, so you can get reliance damages. 

a. Reliance damages: Why would we give those out instead of expectation damages? Because there is LACK OF CERTAINTY. Amount they spent – amount breaching party would have suffered. So, car dealership guy who bought lot and was denied car dealership. So, the money he spent on a lot- the money he could sell the lot for. IF your claim is based on a promissory estoppel, and the ct tries to enforce contract, you can get expectation damages if you meet the four limitations for expectation damages OR you can get reliance damages (if you don’t meet limitations) Jx’al split. 

b. Restitution: focuses on benefit breaching party received. available when unjust enrichment . Usually smaller amount than reliance damages and expectation. But sometimes better choice if the contract was a losing contract, for instance, and they would get less from damages or price action or some other form of expectation damages. 

i. gives aggrieved party reasonable value of benefit conferred for services, goods, etc. minus reasonable value of any counter-performance received.

ii. Available for:

1. Total breach of contract

2. Avoidance of contract (incapacity, duress, misrepresentation, mistake, etc)

3. No contract because of indefiteness. Quantum meruit cases.

4. When contract unenforceable because statute of frauds. 

5. When K discharged because of impracticability or frustration

6. Breaching party seeks to recover for part performance (under modern rule). 

7. Election of remedies: usually P recovers either restitution OR damages (UCC allows both)

6- Equitable remedy: Specific performance: Uniqueness of service or product. Land is unique. Art is too.

· available as discretionary contract remedy when:

·  money damages are inadequate: uncertainty of money damages.

· Contracts terms are definite enough to allow the ct to frame the remedy.

· Courts task of enforcing and supervising the relief must not be unduly difficult.

· Modern trend allows Specific performance in a greater number of cases. 

· UCC: says that specific performance is ok, for unique goods.

· Personal service contracts: 

· Cannot be forced in personal service contracts except that  you request an injunction against person working for someone else and it may be granted especially can when within the time of K . It is ongoing. 

· Even if you have a non-compete clause, it may not be enforced if it leaves you with an inability to work effectively on your chosen profession or deprives you of your livelihood.

7- Agreed remedies/ liquidated damages

8- Reasonable forecast of just compensation from harm flowing from a breach. When we have liquidates damages (not penalties) we usually do so because expectation damages will be hard to assess in the event of a breach, so they set it at a specific amount. You still have to come up with something that is reasonably close to what you think you would lose in the event of a breach, so that’s the irony of liquidated damages. a clause that says that in lieu of damages, you may request an injunction against the breaching doctor if he practices within the mile radius set p in agreement.  Always put in clause.

a. Ability to bargain over remedies is limited

b. May not specify a penalty

c. Unconscionability also a factor

d. Policy is not to compel performance, but to compensate loss:

e. However liquidated damages allowed if:

i. Reasonable amount in light of presumed loss

1. Usually look at presumed loss at time of K formation

2. UCC and Rstatmnt allow for look at actual loss at time of breach to determine

ii. Uncertaintity in amount or difficult to prove

1. At time of K formation: look at how reasonable it was at time of formation. So whatever damages happened, doesn’t matter you only get awarded if it was reasonable at the time.

2. Under UCC and restatement:

Will be enforced if reasonable at either time: formation or at the time of breach.

i. So, liquidated 40K actual 10: Forecast was reasonable at time of K: you get the 40K.

ii. Liquidated were 40K and that was unreasonable at time of formation you can still save the clause if damages meet that line. 

iii. Intent of parties.

f. Common liquidated damages clauses

i. Severance pay

ii. Forfeiture of deposit

· Analysis for exam: 

· Conditions? What kind? do we have an express condition?

· Was there an excuse?  Has it been waived? Is there forfeiture? 

· If no excuse, breach? What type of breach?

· What damage? Reliance, expectation, restitution (when value conferred on the other party)

15- Allegeny: charitable subscriptions.

16- Sidway case: uncle William. Promissory estoppel. Detrimental reliance

17- Webb mc gowen: 

18- Baird subcontractor bids 

19- Drennen subcontractor bids

20- Hill : got screwed. Court determined offer was the seller and by keeping he accepted the terms?

21- Kloczeck: court determined offer was buyer’s offer and arbitration clause was binding?
22- CISG: apply to transactions between different countries but  no consumer transactions. It also doesn’t have a statute of frauds or PER.

23- UCC: applies to all sales of goods regardless of amount and who is selling even if not merchants. Statute of frauds within UCC applies only to sales of goods over $500.
24- 1- Three forms of enforcing promises

a. consideration: can be: acts, promises, forbearance, waiver of legal rights.

i. Bargained for exchange

ii. Benefit detriment

1. Benefit for promisor

2. Detriment for promisee

iii. Adequacy: usually not enquired but will in case of:

1. Unconscionability

2. No consideration/no inducement

a. Sham consideration

b. Nominal or token

b. promissory estoppel

i. Foreseeable promisee would rely. Did it induce reliance.

ii. Promisee did reasonably rely

iii. Injustice would follow if not enforced. Because of detriment to promisee not because there was any benefit to promisor. That would be promisory restitution.

c. Restitution section 90(1)

i. Person conferring a Benefit and one receiving benefit

ii. Unjust enrichment

iii. Cannot be officious

iv. Types:

1. Quasi contract (implied in law) legal fiction. No contract express or by conduct.

a. Elements:

i. P has conferred a benefit on D

ii. D has knowledge of benefit

iii. D has accepted or retained the benefit

iv. Dealings or contact not required to have happened

2. Implied in fact: by conduct and law implies a K so unjust enrichment will not happen.

a. Circumstances fairly raise assumption that a payment is due and/or forthcoming. Hairdresser.

3. Quantum meruit: claim for recovery of services performed. Can be done under both implied in law and implied in fact.

4. Charitable subscriptions: enforceable if:

a. Consideration

b. Promissory estoppel/detrimental reliance

c. Section 90(2) approach: no detrimental reliance needed. No inducement needed. But cts. Have not adopted it yet.

d. Statutory or legislative approach.

d. Promissory restitution: equitable estoppel. Section 86. Mix of restitution and promissory estoppel.

i. promise after a fact

ii. unjust enrichment 

iii. Past consideration is ok 

25- 2- Contract formation

a. offer:

i. bilateral: exchange of promises
ii. unilateral: a promise for performance
1. common law: significant performance
2. restatement: part performance
b. revocation:

i. Anytime before acceptance unless option offer:

1. 1- Option contract: 

a. consideration

b. Part performance (section 45 rest)(for unilateral).

c. Reliance 87(2) of a substantial character. Pre- acceptance reliance
i. Foreseeable to oferor

ii. Actually induces reliance

iii. Would result in injustice if not enforced

2. 2- Merchant’s firm offer: UCC 2-205: 

a. sale of goods

b. only by merchants

c. reasonable time  but no more than 3months

d. needs to be signed by offeror. 

e. Any terms of assurance need to be separately signed if in form prepared by offeree.

ii. General publicity rule for rewards in banks: same way you advertised it

c. acceptance

d. battle of the forms: qualified acceptance

i. Common law: mirror image. Last shot. Any terms get added so the last K wins because every subsequent contract is a counteroffer to be accepted
ii. UCC 2-201:

1. Conditional acceptance: needs specific language to this effect and you don’t move on unless agreement

2. Qualified

a. Merchant/layperson: additional terms in acceptance do not get added. They’re proposals.

b. Merchant/merchant: terms get added unless:
i. Limited offer

ii. Material alteration:

1. Surprise

2. Hardship

iii. Timely objection

iv. Knockout rule: any terms that conflict get both knocked out.
c. Conduct: can imply acceptance of all terms if you accept the merchandise.
e. agreements to agree:

i. Common law: used to be that these were not enforceable. Agreement to agree on material terms is not enforceable.

ii. UCC version of the modern rule: Now cts recognize that you can have open terms and the agreement is to negotiate in good faith. Even price is supplied by court.

1. Did the parties intend to be bound to agree.

2. Material terms:

a. Subject matter

b. Price (But in this case you don’t need to provide a way to determine)

c. Quality

d. Quantity

e. Duration

f. Payment terms

26- 3- Statute of frauds: 

a. need a writing signed by party to charged, 

b. reasonably identifies subject matter of contract and

c.  states with reasonable certainty the essential terms of the K.

d. MYLEGS:

i. Marriage( pre nup)

ii. Year: uncapable of being performed under a year. Not discharged, but performed. If there is a time limit (3 year construction[ don’t need a writing] or three year employment [ you need a writing] t  different from at will employment for life?)

iii. Land contracts incl. leases.

iv. Executor contracts

v. Goods over $500

vi. Shuretyship
vii. Ways to get out:

1. Reliance

2. Part performance

UCC statute of frauds:

e. Sale of goods

f. Over 500$

g. Signed writing by party to be charged

h. Only enforceable up to the quantity originally requested. 

i. Quantity is the only term required. Even price will be provided.

i. Elements: 
1. Both parties are merchants

2. Writing sent within reasonable time of agreement

3. Received by someone with reason to know the contents

4. No written objection was made within 10 days of receipt.

5. Are explicit words necessary (this is a confirmation of a previous agreement)Fork: Some say yes, some say no. 

ii. ONLY AFTER  WE PASS THESE, DO WE EVEN MOVE ON TO ANALYZE UNDER 2207 WHAT THE TERMS OF THE ALLEGED AGREEMENT ARE.

Exceptions that take you out of sof under UCC

j. Cannot revoke after specially manufactured goods have been made or substantially done or procured.

k. Admits K was made

l. Payment has been made and accepted

m. Goods have been received and accepted

n. Merchant’s confirming memo.

i. Elements: 
1. Both parties are merchants

2. Writing sent within reasonable time of agreement

3. Received by someone with reason to know the contents

4. No written objection was made within 10 days of receipt.

5. Are explicit words necessary (this is a confirmation of a previous agreement)Fork: Some say yes, some say no.. 

27- 4- Principles of interpretation

a. objective theory

b. subjective theory

c. modified objective theory (restatement)

what evidence do we take.

Breach:

g. Material

i. Total: discharged and may sue.

ii. Partial:

1. Suspend performance

a. Wait for cure

b. Sue for damages

h. Not material: Not discharged but can sue for damages.

28- Basis for enforcing contracts:

29- 1-

30- 2-

31- 3-

32- 4-

33- Theories of consideration:

34- 1-

35- 2-

36- Adequacy of consideration:

37- 1-

38- 2-

39- 3-

40- 4-

41- 5-

42- Promissory estoppel:

43- 1-

44- 2-

45- 3-

46- Charitable subscriptions:

47- 1-

48- 2-

49- 3-

50- 4-

51- Restitution:

52- 1-

53- 2-

54- 3-

55- Two theories of restitution:

56- 1-

a. a-

b. b-

c. c-

d. d-

e. e-

Restatement view

i. 1-

ii. 2-

iii. 3-

iv. 4-

v. 5-

vi. 6-

57- 2-

a. a-

b. b-

Promissory Restitution:

c. 1-

d. 2-

e. 3-

f. 4-

58- Offers: 

a. Elements

b. Types:

i. I-

1. 1-

2. 2-

3. 3-

4. 4-

5. 5-         …except if option contract:

i. a-

ii. b-

iii. c-

iv. d-

ii. II-

1. 1-

2. 2-

3. 3-

4. 4-

5. 5-

a. Common Law:

b. Restatements:

59- Revocation:

a. General publicity rule:

b. Exception to revocation rule:

60- Acceptance: 

a. 1-

b. 2-

c. 3-

d. 4- QUALIFIED : battle of forms:

i. Classical view

ii. 2-207

1. consumers

2. conditional

3. Other terms

e. 5- Cases: reliance as acceptance:

61- Postponed Bargaining:

a. 1-

i. exception:

b. 2-

c. 3-

d. 4-

e. 5-         …. Two cases:

Statute of frauds:

f. I

i. 1- Requirements:

1. ….refering to:

2. …

a. Common law view (crabtree)

b. Restatement view

ii. 2- Types included:

iii. 3- Exceptions

a. Rest I

b. Rest II

g. II- 

i. Exceptions:

62- Principles of interpretation

63- Parol evidence rule:

a. Exceptions:

64- Merger clause:

65- Classic Approach rule:

66- Modern Approach rule:

67- UCC: 

68- Wood v. lady duff-gordon: implied terms

69- He sues when she puts her name in clothes and keeps all profits. He’s to get half of everything. She claims there was no consideration since he wasn’t bound to do anything by their agreement, which she disputes as not being a K because he didn’t have to do anything if he didn’t want to. 

70- Ct says there was an implied duty of Wood to use reasonable efforts to sell the products and to market her name, otherwise, the two parties would not have entered into a K because she wouldn’t be that dumb!  And why have all the terms if the parties didn’t expect a reasonable effort to sell. Thus, if he has an implied duty, there is consideration and the K stands and she breached because she had given him exclusivity.

71- Dodson v. Shrader: teen who buys a truck and pays for it. Truck starts to have mechanical problems and he wants to dissafirm the contract and get his money back. General rule is that minor can disaffirm either before reaching age of minority or shortly thereafter in a reasonable period and minor can get his money back when he turns in the stuff. Lower court says no, appeal court says yes. In the meantime, after first judgment, seller of car refuses the car and someone crashes into it. IN the upper court, they create the modified rule that says that a minor can disavow and get his money back after substracting use, abuse, depreciation, etc., if we find that the teen was not taken advantage of by the merchant or in any way hoodwinked by merchant. But, if there is something that indicates that good faith was not exercised, we go back to general rule. Some courts distinguish whether the transaction was in cash or credit. 
a. So, we also protect merchant from predatory teens!

