CONTRACTS OUTLINE:  Macintosh 2006-2007
I.  Is there a CONTRACT?

A.  Objective Theory of Assent

Assent- agreement, approval, or permission; esp. verbal or non-verbal conduct reasonably interpreted as willingness. 

What constitutes assent?  

-The law imputes to a person an intention corresponding to the reasonable meaning of his words and acts.  (Reasonable person standard)
-look to the outward expression of a party as manifesting their intention

· Lucy v. Zehmer (120)

-a contract is enforceable despite one party’s subjective belief that the parties are joking.  
- Is there a meeting of the minds??

B. Offer
Offer- offer creates a power of acceptance in another; intent is key, developed objectively. (Offeror is the master of the offer)
· Owen v. Tunison (131)    

-Responding to a request for a price quote is an invitation to negotiate—not a binding offer.   
-In this case, price disparity is one of the factors that points to negotiations vs. a binding offer.  

· Harvey v. Facey (133)
-stating a possible sale price is not binding as an offer to sell at that price.  
· Fairmount Glass Works v. Crunden-Martin Woodware (134)

-A price quote may give rise to an enforceable contract, depending upon its language.

-In this case, the specificity of the language, e.g. “for immediate acceptance”, and the exact order put in by Crunden:  the qty, size, and type of jars.  
-The more detailed, the more likely to be enforced.  

Advertising – usu. considered an opening for negotiations from the consumer, not 



an offer.  Very strong rule.  

· Lefkowitz v. Great Minneapolis Surplus Store (138)

-this specific advertisement was “clear, definite, and specific” and left nothing open to negotiation.  Specific lang: “first come, first served” 

-Reasonable reader/listener standard.  

-In this case, the ad is binding (very unusual sort of case).  

Offers:  


-essence of the offer is Intent
-surrounding circumstances, esp. prior communications help to determine the standard (usu. reasonable person standard.)

-Look for words of commitment, which suggest an offer
-specific language also suggests an offer—specific prices, numbers, quantity, timelines, etc. 

-NOT OFFERS:  ads, price quotes, negotiations, solicitations, legitimate jokes, Doctor’s opinions, etc. 

C. Acceptance

Acceptance- a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.


-offeror is master of the offer

-offeror can make specifications of what constitutes acceptance

· Unilateral v. Bilateral Contracts
Bilateral Contract- K in which both sides make promises.  

Unilateral Contract- K which involves the exchange of the offeror’s promise for the offeree’s act.  (Offeree does not make a promise but instead simply acts)
RS(2d) §32- in cases of doubt, an offer is interpreted as inviting acceptance by performance or promise unless specified by the offeror.  

RS(2d) §62- where an offer invites acceptance by performance or promise, the beginning or tender of performance is considered acceptance, and operates as a promise to render complete performance.  

RS(2d) §54- if an offer invites acceptance by performance, no notification is necessary to make acceptance effective unless the offer requests such notification.  However, if offeree has reason to know that the offeror has no adequate means of learning of the performance, the offeror’s duty is discharged unless: a.) the OE exercises reasonable diligence no notify; b.) the OR learns of the performance in a reasonable time; c.) the offer indicates that notification is not required.   

RS(2d) §56- where acceptance is promise, OE must exercise reasonable diligence to notify OR or that OR receive acceptance seasonably. 

· White v. Corlies & Tift (156)
- in the absence of express provisions in the offer, an acceptance must be by reasonable means given the circumstances.  
- this case = P. begins to buy lumber for job, offer is revoked by D, due to P’s insufficient notice of acceptance, as required by OR ( promise.  

- this case an issue of the reasonable kind of acceptance, and the reasonable and timely notification to the OR.  

· Evertite Roofing v. Green (158)
- in the absence of specific language in an offer, the offeror must allow a reasonable time for acceptance.  Reasonable amount of time can be assessed

by the circumstances surrounding the offer.  


-Greens technically the OR, using a form from Evertite, which stipulates 

an acceptance from Evertite would be the commencement of work, or written 
acceptance.  


-Evertite needed time to run credit before “acceptance”


-ct. found for Evertite for breach of K.

· Allied Steel v. Ford Motor Corp (162)

- an offer which suggests (rather than requires) a means of acceptance may become binding by performance by the offeree.  

- battle over the acceptance of an indemnification clause

- ct. rules that performance of the K equaled acceptance.  

· International Filter v. Conroe Gin (151) 

-OR controls the method and means of acceptance by the language of the offer. 
Notes on ACCEPTANCE: 

· Offer may be accepted only by a person in whom the OR intended to create a power of acceptance.  
· OE must know of the offer at the time of his alleged acceptance.  Ex.  Rewards—Ledbetter v. Broadnax.
D. Terminating the Power of Acceptance

-OR defines the lifespan of an offer, but only the max. time, it may be withdrawn before the then, unless otherwise specified, usu. through an option K. 
-if no specific time frame is given, the offer stays open for a reasonable amount of time.  

Ways to Terminate an Offer:  

· Death

· Revocation

· Rejection

· Lapse of Time

· Counter-offer 

· Dickinson v. Dodds (176)

-without separate consideration, an offeror may revoke an offer anytime before the offeree’s deadline to accept the offer.  

- in this case, see esp. RS §43, where OR takes definite action inconsistent with an intention to enter into the proposed contract and the OE acquires reliable info to that effect. 
**Mirror Image Rule (specifically for RS style K’s, Common Law):  

-OE’s response operates as an acceptance only if it is the precise mirror image of the offer   
-if the response conflicts in any way with the terms of the offer, or adds new terms, the “acceptance” is in fact a rejection, and not an acceptance at all.  
-this is different in the UCC, which rejects the mirror image rule. (
UCC §2-207
**Mailbox Rule:


- Mostly meant to protect the offeree, contract made when offeree accepts

- Acceptance is effective upon proper dispatch, aka when OE deposits letter of acceptance in the mailbox, see RS §63 – an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the OE’s possession, without regard to whether it ever reaches the OR—not applicable under option K until acceptance is received by OR. 
-alternately, revocation and rejection are effective upon receipt by the OR. 

E. Consideration

Building Blocks of Contract Formation:
· Offer

· Acceptance

· Consideration

-Gift Promises not enforceable, because of lack of consideration.  



( Return Promise

· Promise



( Performance (act or forbearance; creation of a legal relationship)

1. Bargained for Exchange
-Promise must be bargained for( Promise induces consideration, consideration induces promise.  

RS §71 – to constitute consideration, a performance or return promise must be bargained for.  It is bargained for if it is sought by the PR in exchange for his promise and is given by the PE in exchange for that promise.  Performance = an act other than promise, forbearance, creation/destr./ mod. of a legal doc.
RS §79- Adequacy of Consideration:  if requirement of consideration is met, there is not additional requirement of: a.) a gain, advantage, or benefit to the PR; or a loss disadvantage, or detriment to the PE; b.) equivalence in values exchanged; c.) mutuality of obligation.  
· Hamer v. Sidway (27)

-the party who abandons some legal right in the present or limits his legal freedom of action in the future as an inducement for a promise, give sufficient consideration to form a legally binding contract.  

-forbearance is legal consideration.  

· Fiege v. Boehm (34)

- Forbearance to sue for a lawful claim of demand is sufficient consideration for a promise if the party forbearing had an honest intention to prosecute litigation which is not frivolous, vexatious, or unlawful and which she believed to be well-founded.  
· Kirsey v. Kirsey (50)

- a bargained for exchange is required for all contracts, and merely changing position in reliance on a statement is insufficient to impose contractual liability in absence of any bargain.  

-this case seen by court as a gratuity, not a legally enforceable contract

· Broadnax v. Ledbetter (64)

-can’t accept an offer you don’t know about / after the fact

-general case of rewards (see above, acceptance) 
2. Promise as Consideration 
- Promise sometimes difficult to enforce as consideration, esp. if it is illusory = no assurance sense of certainty.  An illusory promise is a statement which appears to be promising something, but which in fact does not commit the PR to do anything at all.  
· Strong v. Sheffield (69)

- in this case, Strong’s promise not to demand the money until he wants it is completely illusory, and is no consideration at all for Sheffield’s signature of her husband’s promissory note.  
· Mattei v. Hopper (72) 

-a contract that is dependent on one party’s subjective satisfaction with related matters may nevertheless be enforceable.  

· Wood v. Lady Duff-Gordon (83) 
-exclusive dealing arrangements impose an obligation by the seller to use his best efforts to distribute and market goods.  
-in this case, Wood’s exclusive agency implies an expectation, and an implied promise and therefore a valid consideration.  

**Prelim. Contract Analysis:  

1. ID the promise being sued upon

2. ID potential consideration

3. Bargained for exchange?

F. Consideration Substitutes

1. Promissory Estoppel 
RS(2d) §90- a promise/ which the PR should reasonably expect to induce action or forbearance on the part of the PE/ and which does induce such action or forbearance/ is binding if injustice can be avoided only by enforcement of the promise./ The remedy granted for breach may be limited as justice requires.  
· Feinberg v. Pfeiffer (39)

· Ricketts v. Scothorn (86)
2. Reliance and Option Contracts 
RS §45- 1.) Where an offer invites an OE to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.  2.)  The OR’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  

RS §87(2) - an offer/ which the OR should reasonably expect to induce action or forbearance/ of a substantial character/ on the part of the OE before acceptance/ and which does induce such action or forbearance/ is binding as an option contract to the extent necessary to avoid injustice.  

*Brooklyn Bridge Ex. 


 -option K makes offer irrevocable 

- Acceptance by performance implies a subsidiary promise not to revoke once performance has begun

-Part performance is the consideration on the part of the OE, however it does not bind OE to finish

-Planning to perform does not bind under §45. 

-If OE can accept by promise, §45 wouldn’t apply.  

· Drennan v. Star Paving (225)
- an offer may not be freely revocable if the OE has substantially relied on the offer.  Special case between general contractors and sub contractors. 
-combination of §45 and §90 in order to get this result.  
· Holman v. Orville (231)
- the exception that sub contractor’s bid binds them to the general, but the general listing the sub on their bid does not bind the general to the sub.  

-a general contractor is not bound to hire a subcontractor whose bid was listed under the general contractor’s bid. 
-generally a policy issue because of the nature of the industry.  

G. Definiteness

RS §33- contract must be reasonably certain, at least certain enough to tell a.) if contract was broken b.) how to remedy a breach.  If one or more terms of a proposed bargain are left open or uncertain it may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.    
- factors ct. would consider:  
1.) terms of previous similar agreements

2.) external sources of terms (trade, etc.)

3.) statutory or precedence term definitions 

H. Alternatives to Contract

· Hoffman v. Red Owl Stores (235) 
- It is not necessary for an offer to address every detail of an agreement in order to support a promissory estoppel claim.  

- this case an exercise of judicial discretion.  

- not a technical contract…

Restitution as an Alternative Basis for Recovery

· Cotnam v. Wisdom (103)

-when a physician renders emergency medical services to a person, who due to his mental condition is not capable of agreeing to the treatment, the law will imply a contract for the reasonable value of the services. 

- liken to a quasi-contract.   

· Callano v. Oakwood Park Homes (108)

- quasi-contractual recovery is not available when an alternative remedy based on an actual contract exists.  
- in this case, there is an alternative remedy, e.g. to sue the Pendergrast estate to recover payment, instead of inferring a non-existent contract between Callano and Oakwood.  

-implied in fact contracts

-policy q. against unjust enrichment is the basis for implied K’s.  

I. Article 2
1. When does Article 2 apply?
-Article 2 applies only to the sale of movable goods.  

- applies between merchants, i.e. merchant ( consumer, consumer ( consumer.  

-currently Article 2 applies to software contracts. (AIC v. RPP) 

UCC §2-102- when Art. 2 applies, to transactions in goods.  
UCC §2-105- definition of “goods”.  Movable goods.  Doesn’t include money, real estate, etc. ( must be tangible, movable things.  Electricity considered a good.  Medical services exempt from goods status.  

How to determine if Article 2 applies; goods v. services:

· Majority Test:  Predominant Purpose Test
*Milau Associates v. North Ave. Development- in a hybrid style case, if the predominant purpose is the sale of goods, Art. 2 applies; if the predominant purpose is the rendering of services, Art. 2 does not apply.  
· Minority Test:  Gravamen Test 

*Anthony Pools v. Sheehan 

UCC §1-103- Gap fillers section.  Art. 2 does not displace capacity, estoppel, 


Fraud, misrepresentation, duress, coercion, mistake, etc.  

2. Changes in the Rules of Formation
UCC Art. 2 differs greatly from the common law and the restatement, especially in the case of formation of a contract, esp.  offer, acceptance, etc.  

UCC §2-104- Definition of merchant.  Person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge of skill peculiar to the practices or goods involved in the transaction or to whom such knowledge may be attributed by his employment or occupation as having such knowledge or skill.  
UCC §2-204- Contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.  *Even if one or more of the terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate 

remedy. (**ProCD v. Zeidenberg( kept software, validated contract.)
UCC §2-205- firm offers are automatically left open without need for consideration, e.g. no need for an option contract in order to keep a firm offer open, max. time 3 mo.  

UCC §2-206- unless specified, an offer is construed as inviting acceptance in any manner and by any medium reasonable in the circumstances.  Shipment of goods is a sufficient acceptance of an offer to purchase goods. Ex.  If a buyer places a purchase order that does not state how acceptance is to occur, the seller may accept by either promising to ship the goods, or in fact shipping the goods. 
UCC §2-207- any expression of acceptance or written confirmation will act as an acceptance even though it states terms that are additional to or different from those contained in the offer.  Exception for a proviso clause, which states that acceptance is effective only if party agrees to the additional terms. 

-additional terms do not negate a contract, and between merchants, additional terms become part of the contract, unless expressly limited, or if the additional terms materially alter the contract, or if objection to the additional terms has been given in a reasonable amount of time.    


-usually only like terms are integrated into the contract.



-keeping goods will be construed by the courts as an acknowledgement of 



a contract.  (e.g. party needs to send back the goods….) 

UCC §2-309- unless otherwise specified, time limit on notification and shipment is held to a “reasonable time” standard.  

*Majority View:  “Knockout Rule” – no last shot.  

* Minority View:  offeror is in control.
-Critical elements must agree:  qty usually the most important term.  
3.    Software Contracts

-arbitration clauses usually considered a material alteration of a contract 
** Klocek v. Gateway Inc. ( can’t imply a proviso clause, must be express.
-Shrink Wraps, click contracts, etc.  usu. valid.  

II.   Is the Contract Enforceable?
A.   Statute of Frauds

-applicable in both RS and UCC contracts.  

· General Statute of Frauds Analysis:  


1. Is the K within the statute of frauds?

2. If so, does the K satisfy the writing and signing requirements of the statute of frauds?

3. If it does not satisfy those requirements, do other circumstances justify enforcement of the K?  

· Five General Categories of contracts which fall within Statute of Frauds:
1. One Year:  a contract that cannot be performed within one year from its making (K must be IMPOSSIBLE to perform w/in one year, not just highly unlikely).
2. UCC:  Under the UCC, a contract for the sale of goods for a price of $500 or more (3 exceptions:  specially manufactured goods which are not suitable for sale to others; estoppel; goods which have been paid for or which have been received and accepted.)
3. Suretyship:  A K to answer for the debt/ duty of another

4. Marriage:  contract made upon consideration of marriage

5. Land Contract:  a K for the sale of an interest in land.  
Writing Requirement of Statute of Frauds: 
Common Law:  


-writing doesn’t have to be at time of contract formation (can be before or after)
-writing should indicate:  type of K, subject matter, parties involved, etc. = Essential Terms
-signature requirements must be met, especially of the party being charged w/ the breach
-unsigned writings are read and taken into consideration with the signed writings, as to examine the intent of the parties (Elizabeth Arden Case)

UCC 2-201:


-must afford a basis that oral testimony relies on actual contract


-must include quantity (all other matters can usually be solved with gap fillers, 


trade customs, etc.)


-must be signed by the party being sued for breach (signature=symbol, tied to


intent, letterhead etc. ok.)


-writings (even if some unsigned) can be read together to deduce K and intent.  
-under UCC 2-201, contesting party has 10 days to object or lose ability to invoke statute of frauds( between merchants ONLY, can still argue on formation basis…

**Promissory Estoppel and Part Performance
-other than writing, Performance and Reliance/ Estoppel could make a K enforceable.  

Performance:  

-in performance in completed by one party K is enforceable (for one year K’s)
-partial performance (payment) can help buyers in transactions for real property and shows intent, i.e. taking possession of or improving the property.

-no signature, but there are exceptions for part performance UCC 2-201(3); enforceable up to the partial performance.  


Reliance/Estoppel:

-provides for restitution at least for the benefit incurred, and up to expectation( benefit of the bargain. 
· Monarco v. LoGreco (291) 

- P rewarded expectation benefit for full performance, even though the deal would usually fall under the statute of frauds.  

-The doctrine of estoppel can be applied to keep a party from relying on the statute of frauds to block an oral contract when refusal to enforce a given contract will result in fraud, as demonstrated by either unconscionable injury after one party has been induced by the other party to seriously change his or her position in reliance on the contract or by one party receiving unjust enrichment out of reliance on the statute.  

RS §139 – Promissory Estoppel w/in the statute of frauds.  

ELECTRONIC CONTRACTS 
UETA – Uniform Electronic Transactions Act


-in CA civil code


-applies when parties agree to work electronically, includes conduct.  


-UETA applies to SOF and UCC Transactions

- Electronic Records and Signatures cannot be denied enforceability because they are in electronic form. 

-also applies to electronic formation

E-SIGN – more power that UETA, affects Fed and State Law

- applies to electronic work


- if UETA is adopted without changes by a state, it trumps E-SIGN

- In Ca, UETA may trump E-SIGN if it is consistent w/ e-Sign and technology neutral.  

· International Casings v. Premium Standard Farms
- Negotiations of a K over e-mail.  

- UCC 2-204 K for sale of goods may be made in any manner sufficient. to show intent. 

-e-mails to form a K are ok, especially post UETA
- Affirmation with e-mail header considered a valid electronic signature.  

-Send button = adoption of intent.  

B. Capacity

Contractual Infants:


-under 18 usu. 


-contracts voidable by infant only


- infant can disaffirm:  1.) negate future promises, 2.) get original $ back

Mental Incompetence:


-creates an option to disaffirm, can be exercised by guardian or executor


-must return benefit and make full restitution. 


1.) Cognitive Test

- Unable to understand in a reasonable manner the nature and consequences of the transaction.


2.) Volitional Test

-he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

RS §15 – Mental Capacity

· Cundick v. Broadbent (310)
- land sales case

-cognitive test

· Ortelere v. Teachers Retirement Board (305)
- Volitional test (other party had reason to know)
C. Pressure in Bargaining
1. Pre Existing Duty Rule

Modifications of a pre-existing Duty:

RS 89:  consideration required

UCC 2-209:  no consideration required

-Alaska Packers
D. Mistake


-must go to heart of agreement

-contract is voidable by adversely affected party, unless they bear the risk of the Mistake     -reason to know, etc. 

E. Misrepresentation


1. Must be to statement of fact


2. Must be material to K


3. Victim must rely on misrepresentation


4. Reliance must be reasonable under the circumstances


5. Must establish damage

- Duty to disclose

F. Adhesion Contracts

-Ex. Exculpatory clauses


Two Methods of Interpretation:
1.)STRICT CONSTRUCTION:  narrow reading of the clause / K under scrutiny
2.) INTERPRETATION against the Drafter:  interprets ambiguity against the drafter (usu the stronger party)
Traditionally:


-Strict Construction / Duty to Read

- some exceptions to duty to read:  super fine print, hidden clause, where reasonable person would not expect a contract
G. Unconscionability


-issue of law for court, not a jury q. 

Two Types: 

1.) Procedural – unfairness in the bargaining process

2.) Substantive – unfairness in K itself, exculp. Clauses.  

PAROL EVIDENCE RULE:


-limits on the admission of outside evidence in relation to a contract.  

Parol Evidence Analysis:

a.) is there a writing?

b.) Why is the extrinsic evidence being offered? / For what purpose?

1.) Contradict Writing( if integrated = final expression, can’t contradict

2.) Add to Writing( if completely integrated, can’t add. 

3.) Reforming Writing( mutual mistake, look to parties conduct

4.) Establish an invalidating clause( if so evidence can be admitted
5.) Interpret the writing( is the language reasonably susceptible to more than one interpretation?

c.) Is there a merger clause?

Traditional Interpretation—Four Corners Rule      Minority Interp—looks to intent. 

