Contracts – Outline                        Hammond, Fall 2006                                      

Table of Contents
5CONTRACT LAW ANALYSIS


5UCC 2-105(1) defines goods as:


5UCC 2-106(1), additionally, defines a "sale" as:


7AGREEMENT WITH CONSIDERATION


9Restatement (1st) § 75 (1932)


9Defense to AwC: Gift


10Counter Defense to Gift: Conditional Gift


10Restatement (2nd) § 81 – Consideration as Motive or Inducing Cause


11Defense to AwC: Lack of Consideration (Mutual Assent)


12Defense to AwC: Illusory Promise


12Counter Defenses to Illusory Promise: Exclusivity, Good Faith, Evidence of Consideration


13PROMISSORY ESTOPPEL


14Restatement (1st) § 90 (1932)


14Restatement (2nd) § 90:


17UNJUST ENRICHMENT


17Restatement § 1 (1937) – Unjust Enrichment


20Defense to UE: Intermeddler


21MORAL OBLIGATION


22TORT


23Restatement (Second) of Torts § 402A


23Restatement (Third) of Torts §§ 1&2


24WARRANTIES


24UCC § 2-105. Defns: Transferability; "Goods"; "Future" Goods; "Lot"; "Commercial Unit".


24UCC § 2-104. Defns: "Merchant"; "Between Merchants"; "Financing Agency".


24UCC § 2-106. Definitions: "Contract"; "Agreement"; "Contract for sale"; "Sale"; "Present sale"; "Conforming" to Contract; "Termination"; "Cancellation"


25I. Express Warranty


25UCC § 2-313 - Express Warranties by Affirmation, Promise, Description, Sample.


27II. Implied warranty of fitness for a particular purpose


27UCC § 2-315 Implied Warranty of Fitness


28III. Implied warranty of merchantability


28UCC § 2-314 Implied warranty: Merchantability; Usage of Trade


30IV. Exclusion or Modification of Warranties


30U.C.C. § 2-316 Exclusion or Modification of Warranties


31STATUTE OF FRAUDS (SoF)


31UCC § 2-201 –Statute of Frauds


31Restatement (2nd) § 131


32Defense to SoF Suretyship: Leading object or main purpose rule


32Restatement § 184 (1932)


32Defense for SoF Land Sales: Writing is insufficient


32Restatement (2nd) § 131


33Defense for SoF: Equitable Estoppel


33Restatement (2nd) § 139:


35EXPECTANCY DAMAGES


36Loss of Value (LOV)


36Restatement § 346, comment b:


36§ 96


36§ 97


37Restatement (2nd) § 347, comment B


38Restatement (2nd) § 347, comment B (cont.)


39Uniform Commercial Code


39Uniform Commercial Code (UCC), applies to the sale of goods


39U.C.C. § 1-106. Remedies to be Liberally Administered.


39U.C.C. § 2-711.  Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods.


40U.C.C. § 2-712. “Cover”; Buyer’s Procurement of Substitute Goods


40U.C.C. § 2-713. Buyer’s Damages for non-Delivery or Repudiation


40U.C.C. § 2-714. Buyer’s Damages for Breach in Regard to Accepted Goods


41UCC § 2-601.  Buyer’s Rights on Improper Delivery


41UCC § 2-602.  Manner and Effect of Rightful Rejection.


42U.C.C. § 2-706. Seller’s Resale Including Contracts for Resale


42U.C.C. § 2-708. Seller’s Damages for non-Acceptance or Repudiation


42U.C.C. § 2-710. Seller’s Incidental Damages


43Other Loss (OL)


43U.C.C. § 2-715. Buyer's Incidental and Consequential Damages


44Restatement (2nd) § 351


44Loss Avoided & Cost Avoided (LA + CA)


44Convention on Contracts for the International Sale of Goods, Article 77


46Restatement § 331: Profits


49Additional limits on damages under contract:


49Restatement (2nd) § 355 (1979):


50RELIANCE DAMAGES IN CONTEXT OF AwC


51Expectation Damages Diagramed


52LIQUIDATED DAMAGES


52Restatement § 339


52U.C.C. § 2-718(1)


52Revised U.C.C. § 2-718(a)


54RELIANCE DAMAGES IN CONTEXT OF Promissory Estoppel


54Restatement (1st) § 90 (1932)


54Restatement (2nd) § 90:


56RESTITUTION DAMAGES


56Restatement (2nd) § 371 – Measurement of Restitution Interest


56Restatement (2nd) § 373, Comment (d)


58SPECIFIC PERFORMANCE


58Revised U.C.C. § 2-716





CASES


16Alden v. Presley


19Anderco v. Buildex


50Anglia Television v. Reed


43Armstrong v. Bangor Mill Supply Corp


51Autotrol v. Continental Water Systems


11Baehr v. Penn-O-Tex


57Bausch&Lomb v. Bressler


53Better Food Markets v. American Dist Telegraph


17Bloomgarden v. Coyer


20Britton v. Turner


50Chicago Coliseum v. Dempsey


57City of Philadelphia v. Tripple


44Clarke v. Marsiglia


38Cooper v. Clute


58Curtis Bros. v. Catts


55D&G Stout v. Bacardi Imports, Inc.


12Des Los Santos v. Great Western Sugar Company


9Dougherty v. Salt


11Dyer v. National By-Products


21Edson v. Poppe


46Evergreen Amusement v. Milstead


18Gay v. Mooney


55Goodman v. Dicker


55Grouse v. Group Health Plan


36Groves v. Wunder


43Hadley v. Baxendale


10Hamer v. Sidway


38Handicapped Children's Education Board v. Lukaszewski


9Hardesty v. Smith,


22Hargrave v. Oki


21Harrington v. Taylor


15Hoffman v. Red Owl Stores


57Johnson v. Bovee


32Jonesboro Investment Corp. v. Cherry


18Kearns v. Andree


27Keith v. Buchanen


20Kelley v. Hance


13Kirksey v. Kirksey


58Kitchen v. Herring


50L. Albert & Son v. Armstrong Rubber


59Laclede Gas Co. v. Amoco Oil


47Lakota Girl Scouts v. Harvey Fund Raising


15Local 1330 v. US Steel Corp


12Mattei v. Hopper


22Mauldin v. Sheffer


10Maughs v. Porter


53McGrath v. Wisner


33McIntosh v. Murphy


21Mills v. Wyman


42Neri v. Retail Marine Corp.


5NIM Plastics Corp v. Standex International,


50Nurse v. Barns


46Olds v. Mapes-Reeves Construction Co.


57Oliver v. Campbell


57Osteen v. Johnson


45Parker v. 20th Century Fox


36Peevyhouse v. Garland Coal


59Pratt Furniture v. McBee


19Posner v. Seder


37Radford v. DeFroberville


13Ricketts v. Scothorn


36Rock Island v. Helmerich & Payne


13Ryerss v. Presbyterian Congregation


44Schiavi Mobile Homes v. Gironda


32Schoor Associates v. Holmdel Heights Construction


13Seavey v. Drake


14Siegel v. Spear & Co.


18Sparks v. Gustafson


11Springstead v. Nees


58Stephen’s Machine & Tool. v. D&H Machinery


6Sullivan v. O’Conner


56Susi Contracting v. Zara Contracting


37Thorne v. White


53Truck Rent-A-Center v. Puritan Farms


37Warner v. McLay


55Walters v. Marathon Oil


20Watts v. Watts


21Webb v. McGowan


28Webster v. Blue Ship Tea Room


12Weiner v. McGraw Hill


15Wheeler v. White


6White v. Benkowski,


12Wood v. Lucy, Lady Duff-Gordon





CONTRACT LAW ANALYSIS
STEP 1: Is this a good or a service?

Where a sale of goods additionally requires the seller to perform services, the contract may be classified as "mixed" and the law requires courts to apply a "predominant purpose" test to determine whether the U.C.C. governs the contract.
Predominant Purpose Test
Asks whether the purpose of the agreement is the rendition of service, with goods incidentally involved (e.g., contract with artist for painting) or is a transaction of sale, with labor incidentally involved (e.g., installation of a water heater in a bathroom).” 
If the primary purpose is services, common law applies.

If the primary purpose is the sale of goods, the UCC applies:

     UCC 2-105(1) defines goods as:

 "all things . . . which are movable at the time of identification to the contract for sale.“  

     UCC 2-106(1), additionally, defines a "sale" as:

 "the passing of title from the seller to the buyer for a price."  

1.  NIM Plastics Corp v. Standex International,
N.D. Ill., 1998 – NIM Plastics (P) claims that Standex (D) breached an implied warranty by failing to retexture the surface of a plastic roll to match another. The court held that D rendered a service and not a good because P already owned the roll (therefore no transfer of title, not a sale) and the matte refinishing was not moveable. HELD: D’s services are subject to common law and not the UCC.

Examples of Goods:

     Cars, furniture, books, food, appliances, machine parts, construction materials, ipods…

Not goods:

     Land, real property, services

STEP 2: Which theory (remedy) applies?

Agreement with Consideration: Was there a bargained for exchange of consideration between two knowing, competent parties with mutually assent to sufficiently definite terms? (Expectancy damages – put the promisee in the position as if the agreement was honored.)
Promissory Estoppel: Was there a promise upon which a reasonable person relied to their detriment? (Reliance damages – place the promisee in position as if the promise was not made)
Unjust Enrichment: Was there a promise upon which a reasonable person relied to their detriment and which benefits the promisee? (Restitution damages – return the value of the benefit given to the promisor)
2.  Sullivan v. O’Conner

Supreme Judicial Court of Massachusetts, 1973 – Sullivan (P) sought damages from the physician (D) for a failed nose job. The issue before the court was whether P was entitled to damages, where P was a professional entertainer and this was known to D, and P underwent three instead of two operations. 
In this case, the court separated the performance of the operation (AwC and UE) from the result of the operation (PE):
     - The court awarded reliance damages for the pain and suffering of the third operation (to place P in position as if D’s promise of enhanced appearance not been made).
     - The court did not award expectancy (the difference in value between the nose as promised and the actual nose) because the plaintiff waived this.
     - The court did not award restitution damages (the fee paid) because the physician did in fact perform the operation without negligence.
Punitive Damages are not recoverable in actions for breach of contract, even if the breach is wilfull
3. White v. Benkowski, 
Supreme Court of Wisconsin, 1967 – White (P) sought damages from Benkowski (D) for breach of contract by failing to provide sufficient water to P's home. The issue before the court was whether P was entitled to punitive damaged, where D acted “maliciously, vindictively, and wantonly.” HELD: that punitive damages are not recoverable in actions for breach of contract.
Policy reason: To encourage parties to enter into contracts. (Tort law supplements contract law in that punitive damages may be recovered for a tort that arises independently from a breach of contract)

AGREEMENT WITH CONSIDERATION
Essential Elements of AwC:

(1) Bargained-for exchange of 
(2) Consideration* in the form of: 
     (a) an act, 
     (b) a forbearance, 
     (c) the creation, modification, or destruction of a legal relation, or 
     (d) return promise

(3) Competent parties

(4) Knowledge by both parties of entering into a bargained-for exchange of consideration
(5) Mutual assent

(6) Sufficiently definite terms

(7) Free of mistake, fraud, duress, undue influence

*Professor Arthur L. Corbin, whose treatise, Corbin on Contracts, is perhaps the most respected of all legal treatises, refused to define consideration.

DEFINITIONS for AwC:

Bargained-for exchange is a negotiation resulting in the voluntary assumption of an obligation by one party on condition of an act or forbearance by the other. (Baehr v. Penn-O-Tex)

Consideration for a Promise is (a) an act, (b) a forbearance (of a legal right), (c) the creation, modification or destruction of legal relation, or (d) a return promise bargained for and given in exchange for the promise (Restatement (1st) of Contracts § 75 (1932))
Competent parties – parties of sufficient mental capacity to manage their business have the right to make their own bargains and fix the value of their consideration. (Hardesty)

Executory Contract – a contract to be performed at a future time.

Knowledge – Consideration must be regarded as such by both parties in a bargained-for context. (Baehr v. Penn-O-Tex)
Mutual Assent – The terms of the contract must be agreed to by both parties (Anderco v. Buildex, settled under UE) 

Sufficiently definite terms – A contract must contain essential elements to its enforceability (e.g. amount of monthly installments, amount of interest due upon the obligation, how such interest would be computed, when such interest would be paid). (Wheeler v. White, settled under PE)
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - -
ADD’L DEFINITIONS

Conditional Gift: a conditional promise for an unbargained-for conferral of a benefit where the condition may or may not benefit the promisor (Maughs v. Porter, Hamer v. Sidway)
Consequential damages (same as Incidental Reliance) – damages incurred consequential to breach (awarded if reasonably contemplated at the time of the agreement). Losses that are special to the circumstances of the injured party that go beyond losses that naturally ordinarily arise from such a breach (losses from a dependent venture). (U.C.C. § 2-715 (2))
Essential Reliance – expenses incurred in preparation for performance of a contract.
Equitable Estoppel – a defensive doctrine preventing one party from taking unfair advantage of another when, through false language or conduct, the person to be estopped has induced another person to act in a certain way, with the result that the other person has been injured in some way (McIntosh)
General damages (Expectancy damages) – losses from a breach that arise “naturally and ordinarily”.
Gift: a promise for an unbargained-for conferral of a benefit (does not constitute consideration). (Dougherty)

Gratuitous promise – A promise made in exchange for nothing, not supported by consideration 
Illusory promise – a promise that appears on its face to be so insubstantial as to impose no obligation on the part of the promisor

Implied-in-fact contract (AwC) – a contract that the parties presumably intended as their tacit understanding, as inferred from their conduct and other circumstances.

Implied-in-law contract (Quasi-Contract UE) –, an obligation created by law for the sake of justice, imposed by law because of some special relationship between the parties or because one of them would be unjustly enriched. (Watts)
Incidental damages – damages expended to avoid further injury (U.C.C. § 2-715 (1))
Intermeddler – One who imposes services without being asked.
Promisory Estoppel – The principle that a promise made without consideration may nonetheless be enforced to prevent injustice if the promisor should have reasonably expected the promisee to rely on the promise to his or her detriment.
Repudiate – to indicate an intention not to perform.
Subrogate – to substitute for another regarding a legal right or claim.

Void – A contract is void if it is based on an illegal purpose or contrary to public policy. Such a contract will not be recognized by a court, and cannot be enforced by either party.
Voidable contract - One which one party may at his option either enforce or not enforce (act is if it never  was made). Void as to the wrongdoer, but not void as to the party wronged, unless that party elects to treat it as void.
Volunteer – One who confers a benefit without intent to charge for it

Private autonomy – Competent parties are free to make their own bargains and fix the value of their consideration. Absent fraud, breach of warranty, or mistake, the agreement will be enforced. 
Competent parties – parties of sufficient mental capacity to manage their business have the right to make their own bargains and fix the value of their consideration.

4. Hardesty v. Smith, 
Supreme Court of Indiana, 1851 – Hardesty (P) sought to collect on promissory notes Smith (D) had previously given to Isham in exchange for the rights to an invention of Isham's. The issue before the court was whether the rights to Isham’s invention constitute valid consideration in support of an enforceable contract, even if these rights are later deemed by D to be worthless. HELD: Yes.
The parties’ role: determine the value of their consideration.
The court’s role: to enforce the agreement (absent fraud, breach of warranty, or mistake.)
When a party gets all the consideration he honestly contracted for, he cannot say he gets no consideration, or that it has failed.

Restatement (1st) § 75 (1932)

Definition of Consideration.

(1) Consideration for a Promise is
     (a) an act

     (b) a forbearance (of a legal right),
     (c) the creation, modification or destruction of legal relation, or

     (d) a return promise

     bargained for and given in exchange for the promise.
(2) Consideration may be given to the Promisor or to some other person. It may be given by the Promisee or by some other person
Defense to AwC: Gift

Gift: an unbargained-for conferral of a benefit and, as such, does not constitute consideration.

5. Dougherty v. Salt
New York Court of Appeals, 1919 – Emma Salt (Δ), as executrix of the last will and testament of Helena Dougherty, refused to pay $3,000 to Charles Dougherty (π), the nephew of Helen Dougherty. The issue before the court was whether the promissory note signed by Helena Dougherty constitute sufficient consideration to support a valid contract between Helena and her nephew. HELD: No. A promise of an un-bargained for benefit (gift) does not constitute consideration.
Counter Defense to Gift: Conditional Gift

AwC - - - - - - - - - - - - - - - - - - - - - - - Conditional Gift - - - - - - - - - - - - - - - - - - - - - -  Gift

Where fulfillment of a condition benefits the promisor, fulfillment of the condition may be sufficient consideration to support enforcement of the promise.

6. Maughs v. Porter
Virginia Supreme Court of Appeals, 1931 – Porter (Δ) refused to give a new Ford to Maughs (π) who attended and won an auction advertised and held by Δ. The issue before the court was whether π’s attendance at Δ’s auction constitutes a condition of a proposed gift or consideration. HELD: π’s attendance was a condition of the gift that benefited Δ and therefore constituted consideration.
A promise of a conditional gift can be enforced as AwC even if fulfillment of the condition does not benefit the promisor, but it nonetheless constitutes consideration. In the following case, the nephew forbore from actions to which he had a legal right:

7. Hamer v. Sidway
New York Court of Appeals, 1891 – Sidway (D) the executor of William Story's estate, refused to pay $5000 to Hamer (P), the nephew of William Story. The issue before the court was whether P's forbearance from drinking, smoking, swearing and playing cards or billiards for money constitutes adequate consideration sufficient to support an enforceable agreement. HELD: Yes. P’s forbearance from a legal right constitutes consideration.
Whether P's forbearance from drinking, smoking, swearing and playing cards or billiards for money constitutes adequate consideration sufficient to support an enforceable agreement. 
Restatement (2nd) § 81 – Consideration as Motive or Inducing Cause
 (1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise
 (2) The fact that a promise does not itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise

Comment:

     (a) “Bargained for.” Consideration requires that a performance or return promise be “bargained for” in exchange for a promise; this means that the promisor must manifest an intention to induce the performance or return promise and to be induced by it, and that the promisee must manifest an intention to induce the making of the promise and to be induced by it …

Defense to AwC: Lack of Consideration (Mutual Assent)

Element: Consideration must be regarded as such by both parties in a bargained-for context.

A bargained-for exchange is a negotiation resulting in the voluntary assumption of an obligation by one party on condition of an act or forbearance by the other.
Consideration thus insures that the promise enforced as a contract…has been uttered intentionally as the result of some deliberation, manifested by reciprocal bargaining or negotiation. (Objective manifestation of intent.)
A contractual promise must be of the logical form: If * * * (consideration is given) * * * then I promise that * * *

8. Baehr v. Penn-O-Tex
Supreme Court of Minnesota, 1960 – Penn-O-Tex (D) refused to pay rents on gas stations owned by Kemp (P). The issue before the court was whether there was a bargained for exchange of consideration between Penn-O-Tex and Kemp. HELD: No. There is nothing in the evidence to suggest that Penn-O-Tex sought any forbearance on the part of Baehr, or that it thought it was securing such action.

In some jurisdictions, forbearance from exercising a legal right that one does not have does not constitute consideration:
9. Springstead v. Nees
Supreme Court of New York, 1908 – George Nees and his sister Sophia (D) refused to give their share of the proceeds of the sale of the Atlantic property to Ann Springstein and two other siblings (P). The issue before the court was whether forbearance from filing suit against D for rights to the Atlantic property constitutes consideration sufficient to support an enforceable agreement. HELD: No. P did not have a legal right to forbear from suing for a property to which they had no legal right
In other jurisdictions, forbearance from exercising a legal right that one does not have can constitute consideration, if the party believed in good faith that they did have a legal right.

10. Dyer v. National By-Products
Supreme Court of Iowa, 1986 – National By Products refused to provide lifetime employment for Dale Dyer (P), an employee who had lost his right foot in a work-related accident. The issue before the court was whether P’s forbearance from filing a claim against D constituted sufficient consideration, where P did not have a legal right to file a claim. HELD: Yes. P had a good faith belief that he had a legal right and so his forbearance constitutes consideration.
Defense to AwC: Illusory Promise
A contract is deemed illusory and provides no consideration if one of the parties is left free to perform or to withdraw from the agreement at his own unrestricted pleasure.

Mutuality is lacking when the rights of one party exist at the option of the other.

11. Des Los Santos v. Great Western Sugar Company
Supreme Court of Nebraska, 1984 – Des Los Santos (P) filed a claim against GW Sugar Co. (D) for wrongful termination of an agreement to haul sugar. The issue before the court was whether the terms of the contract constituted an enforceable promise by D. HELD: No. There was no mutuality of obligation because D was not bound to perform. In the absence of a specification of quantity, D had no obligation to use any of P’s services.
Counter Defenses to Illusory Promise: Exclusivity, Good Faith, Evidence of Consideration
A promise is not illusory if one party has exclusive rights and therefore an implied obligation to perform. 
12. Wood v. Lucy, Lady Duff-Gordon
Court of Appeals of New York, 1917 – Wood (P) filed a claim against Lucy, Lady Duff-Gordon (D) for breach of a written agreement under which P was to have exclusive rights to place D's endorsements and to sell D's designs or license others to market them. The issue before the court was whether P was obligated to perform. HELD: Yes. Because P had exclusive rights to D’s designs, P had an implied obligation to perform.
A promise is not illusory if one party, even though employed “at will,” has consistently given consideration by actions or forbearance over the term of the agreement

13. Weiner v. McGraw Hill
Court of Appeals of New York, 1982 – Weiner (P) filed a claim against McGraw-Hill (D) for wrongful termination. The issue before the court was whether P had offered sufficient consideration in exchange for D's promise not to discharge him without just and sufficient cause, where P was employed "at will." HELD: Yes. Because P had left his prior employment in reliance on D’s promise and had rejected other offers of employment while employed with D, P had given sufficient consideration to enforce D’s promise as AwC.
A promise is not illusory if one party has a duty to act in good faith.
14. Mattei v. Hopper
Supreme Court of California, 1958 – Mattei (P) filed a claim against Hopper (D) for refusing to sell her land in breach of a written agreement. The issue before the court was whether P gave sufficient consideration to support an enforceable agreement, where P's performance was conditional upon obtaining leases that were satisfactory to P. HELD: Yes. A promisor's duty to exercise good faith in determining whether or not he is satisfied with a condition (in this case the leases) is adequate consideration.
PROMISSORY ESTOPPEL
Sometimes cases can appear to have the form of AwC, (i.e. If you do this, I will do that) but adequate consideration is missing. A conditional promise where there is no benefit to the promisor is a gift and does not constitute consideration. This case illustrates the limits of AwC:
15. Kirksey v. Kirksey
Supreme Court of Alabama, 1845 – A widow (P) filed a claim against her brother-in-law (D) for reneging on his promise to provide her with a place to live. The issue before the court was whether there was a bargained-for exchange, where P packs up her children and household and foregoes option on land in response to D’s letter promising housing and land to till. HELD: No. The loss and inconvenience that P sustained is not sufficient consideration. (Note: Dissenting opinion thought sufficient consideration did exist)
A conditional promise where a benefit to the promisor is expected does constitute consideration, though the court is stretching because it was not really bargained for. In this case, the court is holding the congregation’s reliance as consideration.
16. Ryerss v. Presbyterian Congregation
Supreme Court of Pennsylvania, 1859 – Ryerss (D) encouraged the congregation (P) to build a church in a specific place and made repeated promises to contribute $100. The issue before the court is whether there was a bargained-for exchange between the parties. HELD: Yes. D expected a benefit would accrue from the enterprise to property and P expended labor, trouble, and expense.
A conditional promise where there is no benefit to the promisor but there is adequate consideration given in exchange for the promise is enforceable. Again, the court is stretching because it held that the improvements the son made constitutes consideration.

17. Seavey v. Drake
Supreme Court of New Hampshire, 1882 – Seavey (P) made significant improvements on land that his father promised to give to him, but the estate refuses to give D the land because it is not included in his father’s will. The issue before the court is whether there was a bargained-for exchange between the parties. HELD: Yes. P was induced by the gift of land to enter into possession and made large expenditures in permanent improvement.
A conditional promise where there is no benefit to the promisor but where the promise was one upon which a reasonable person could rely and the promisee changed position in reliance on the promise is enforceable. In this case, P’s change in position constituted consideration (she forbore from her legal right to work)
18. Ricketts v. Scothorn
Nebraska, 1898 – Ricketts (P) filed a claim to enforce her grandfather’s promise to give her $2000 so that she would not have to work anymore. The issue before the court was whether P’s change in position in reliance on her grandfather’s promise constituted consideration. HELD: Yes. Having intentionally influenced P to change her positioning reliance on his promise, it would be grossly inequitable to deny her claim.
	Equitable Estoppel


	Promissory Estoppel



	Party makes:

     - a false representation, or 
     - knowingly conceals a material fact 

with the intent that the innocent party act upon the false representation or concealment
	Promisor makes:

     - a promise which they should reasonably expect to induce action or forbearance
which does induce such action or forbearance by the Promisee or a 3rd person


The act or forbearance induced by the promise must be definite and substantial (i.e. clear change in position to constitute consideration for a promise:
19. Siegel v. Spear & Co.
Court of Appeals of New York, 1923 – Siegel (P) files a claim against Spear & Co. (D) for failing to insure his household furniture that was lost in a fire while stored gratuitously by D. The issue before the court was whether there was a bargained-for exchange where P did not pursue obtaining insurance in reliance on D’s promise. HELD: Yes. P’s reliance on D’s promise (i.e. turning over the furniture and forbearance from securing his own insurance) constitutes consideration.
Three relationships between the parties:

     - AwC for rental of the furniture

     - Gratuitous promise for storage of the furniture

     - Promise and reliance on the promise to obtain insurance
Note: This case is distinct from Thorne v. Deas, where one of the joint owners of a boat promised to obtain insurance for the boat and never did. Although there was reliance in both cases, in Thorne there was no change of position, whereas in Siegel there was a change in position in that P entrusted the furniture to D only after the promise to obtain insurance was made.
Restatement (1st) § 90 (1932)

Promise reasonably inducing definite and substantial action

     A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
Restatement (2nd) § 90: 

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third party which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
(2) A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.
Elements of PE:

(1) Promise

(2) Reasonable to expect promise will induce action or forbearance (Local 1330)

(3) Promise induced act or forbearance (Hoffman) 

(4) Act or forbearance is definite and substantial (Wheeler)
(5) Injustice avoided only by enforcement
From Hammond’s exam:

1) An actual promise was made and itself induced the action or forbearance in reliance thereon (Hoffman)

2) it was foreseeable and reasonable that the reliance would be induced (Local 1330)

3) the action induced amounts to a substantial change of position (Wheeler)

4) enforcement is necessary in the interest of justice.

Where no contract is found to exist (e.g. due to indefinite terms), PE may be invoked to supply a remedy that will enable the injured party to be compensated for his foreseeable, definite and substantial reliance.
20. Wheeler v. White
Supreme Court of Texas, 1965 – Wheeler (P) filed a claim against White (D) under breach of AwC and PE for failing to secure a loan or provide funding to finance construction of improvements on land owned by P. The issue before the court was whether the terms of the agreement between P and D were definite enough to support an AwC, or in the alternative, a promise upon which a reasonable person could rely. HELD: Terms to indefinite to support AwC, but definite and substantial reliance by P on D’s promise supports claim for reliance damages under PE.
PE can provide a remedy in cases where parties are in the negotiation stage of contract formation, but fail to come to a final agreement on terms. Hammond’s Favorite Case!
21. Hoffman v. Red Owl Stores
Supreme Court of Wisconsin, 1965 – Hoffman (P) filed a claim against Red Owl Stores (D) under PE for failing to build and stock a store for P’s operation as promised . The issue before the court was whether D’s assurances throughout the extended negotiations with P constituted a promise upon which P reasonable relied to his detriment. HELD: Yes. D knew or should reasonably have known that their promise induced reliance on the part of P.
Contract Stages

Negotiation – discussion of potential scope of relationship.

Formation – agreement on the articulation and scope of relationship. 

Performance – execution of the obligations of the respective parties to the agreement.
To be enforceable, the promise must be one upon which a reasonable person could rely.
22. Local 1330 v. US Steel Corp
United States Court of Appeals, Sixth Circuit, 1980 – Local 1330 (P) filed a claim against US Steel Corp (D) for closing the plant despite efforts and success of the workers in making the plant profitable. The issue before the court was whether the promise made by D was a promise upon which a reasonable person could rely. HELD: No. The promise was not made by company executives, and the promise (as misinterpreted by Local 1330) was not realistic. 
Note: UE could be a better theory to apply to this case because US Steel Corp benefited from the extra hours and financial sacrifices of the workers of Local 1330.
Notice that a promise has been revoked renders the promise unenforceable.
23. Alden v. Presley
Tennessee, 1982 – Jo Laverne Alvin (P), the mother of Elvis Presley’s fiancé, filed a claim against the estate of Elvis Presley (D) to enforce a promise Presley had made that he would pay off the mortgage to her house. After the Estate refused her claim, she files for divorce and released her husband from further liability on the mortgage. The court ruled that the promise had been officially revoked before P changed her position and denied her claim.
Limits on PE:

Conditional or indefinite promise (Local 1330)
Promise revoked with notice (Alden)

UNJUST ENRICHMENT
AwC - - - - - - - - - - - - - - - - - Implied-in-Fact Contract - - - - - - - - - - - - - - Quasi Contract
Implied-in-Fact Contract (a true contract, expressed in action, not written or orally expressed)
1) Knowledge of recipient that they are the intended beneficiary,
2) Expectation of compensation by provider (i.e. not gratuitous),
3) Services directly benefit recipient, (even if not retained, Kearns), and
4) Knowledge occurs at time of service (Bloomgarden)

Quasi Contract (NOT a true contract)
1) Recipient must have knowledge that they should make restitution.

2) Expectation of compensation by provider

3) Services directly benefit recipient (even if not retained, Kearns), and
4) Knowledge occurs at time of service (Bloomgarden)

Defenses to Quasi Contract

gratuitous benefit; 

beneficiary has total discretion to pay or not pay; 

attempt at business advantage; 

no contemplation of fee; 

no communication of expectation of remuneration.

24. Bloomgarden v. Coyer
US Court of Appeals, District of Columbia Circuit, 1973 – Bloomgarden (π) sought payment of a one million dollar finder's fee to which Coyer (Δ) says he did not agree. No enforceable claim under “Implied in Fact” contract or “Quasi Contract” because π did not hold the license required of real estate brokers and did not assert an expectation for payment at or before the time services were rendered. Note: This case is at the edge between AwC and UE.
Restatement § 1 (1937) – Unjust Enrichment

     A person who has been unjustly enriched at the expense of another is required to make restitution to the other. 

Restatement § 1, comments b and c (1937).???
Elements of UE: 

1) Benefit conferred upon D by P  
2) Knowledge and appreciation by D of the benefit

3) Acceptance and retention by D of the benefit under circumstances indicating it would be inequitable for D to retain the benefit without compensating P for its value. 
Test for gratuitous intent:    

1) extent of services provided (Sparks),

2) closeness of the relationship,

3) time in which compensation was sought.

25. Sparks v. Gustafson
Supreme Court of Alaska, 1988 – Sparks (π ) filed suit against Gustason's estate (Δ) to recover for funds and services he expended on Δ's building. Court held that the services rendered were not the sort that one would ordinarily expect to receive from a friend as a mere gratuity, and awarded value of services rendered and expenses incurred.
It would be inequitable for D to retain the benefit without compensating P when it is clear that the benefit conferred was not a gift:
26. Gay v. Mooney
Supreme Court of New Jersey, 1901 – Gay (π) filed an action against Mooney's estate (Δ) to recover compensation for board and lodging furnished to Mooney. The oral agreement that Δ would provide a house to π's children in return for benefit of being included as a member of π's family shows the service was not a gift but a sale. Court awarded quantum meruit: the reasonable value of services rendered. (Note: This case would have met the requirements of AwC but for the statute of frauds limitation that the agreement be in writing.)
UE can be applied even if the benefit was not retained by the promisor (at promisor’s discretion) if the benefit was solely for the promisor.
27. Kearns v. Andree
Supreme Court of Errors of Connecticut, 1928 – Kearns (π) adapts the property according to the desires of Andree (Δ), but Δ ultimately does not buy the property. π must make additional changes and sell at a lower price. Even though Δ did not retain the benefit, the court awarded π reasonable compensation for the work performed in adapting the property, less any benefit accrued to π for work done at Δ's request. Why? Because the changes were idiosyncratic and therefore only of value to the person for whom the changes were made. (Note: Contract itself was too indefinite to qualify as AwC. This case is at the edge between PE and UE – the promisor receives a little bit more than nothing.)
On an exam, for UE you would need to establish that the adjustments made to the house were caused by plaintiff’s response to the defendant and that those adjustments had no value other than to the defendant as was proved by the inability to garner any money for those improvements in the marketplace.
UE can be applied in cases where AwC fails due to lack of mutual assent of the parties, although there must be evidence of the value of the benefit conferred by promisee for which a measure of UE can be established.

28. Anderco v. Buildex
US District Court, District of Columbia, 1982 – Anderco (P) commenced work to stabilize and raise parts of the foundation of a building for Buidex (D), and D advanced partial payment to P, although P and D never came to an agreement on the essential terms of the contract. The court left the parties where it found them because there was no way to determine the value conferred by the promisee as compared with the payment already received by the promisee (i.e. insufficient proof of entitlement to more than what was already paid.)
UE can be applied even where AwC exists, in which case the terms of the agreement may be used to determine the value of services rendered.

29. Posner v. Seder
Supreme Court of Massachusetts, 1903 – Posner (π) sued his employer Seder (Δ) for the value of services rendered in the extra hours of a 1-year employment contract breached by Δ. The court considered the contract as a whole in determining the value of the services rendered and awarded the value of services rendered less amount already received. 
Defense to UE: Intermeddler
UE will not apply to cases where there is partial performance under an agreement, that recipient does not accept and cannot give back.
30. Kelley v. Hance
Supreme Court of Errors of Connecticut, 1928 – Hance (π), a contractor, sued Kelly (Δ), a landowner, for the value of excavating dirt in preparation for construction of a concrete sidewalk that π never completed. Partial performance not accepted. π is, in essence, an intermeddler. Therefore, no recovery by π.
However, UE will apply if there is substantial performance (close to full performance, slight deviation from contract made in good faith) or if there is evidence of acceptance. Note: The doctrine of substantial performance does not apply to goods.
31. Britton v. Turner
Supreme Court of Judicature of New Hampshire, 1834 – Britton (π) sued his employer Turner (Δ) for value of services rendered under a 1-year employment contract breached by π. Court held that services were divisible and therefore were accepted be recipient. Equitable remedy was value of services rendered less damages caused.
A promise to pay can be implied by actions showing acceptance of the benefit conferred. UE can be used to resolve financial inequities that may otherwise occur following termination of non-marital relationships.

32. Watts v. Watts
Supreme Court of Wisconsin, 1987 – Sue Watts (π) filed an action against James Watts (Δ) to recover her share of the assets accumulated during their cohabitation non-marital relationship that spanned 12 years and produced two children. . 

Remedy: Return the value of the benefit unjustly received by the promisor

MORAL OBLIGATION
Promisor must receive the benefit 
33. Mills v. Wyman
Supreme Judicial Court of Massachusetts, 1825 – Mills (π) filed an action of assumpsit against Seth Wyman (Δ) to recover expenses incurred for the board and nursing care provided to Δ's 25-yr old son.  Court held promise was not enforceable because the party promising to pay (the father) did not directly receive the benefit and therefore the promise is subject to the statute of frauds.
There must be sufficient time to provide an opportunity for deliberation and the exercise of caution, as well as the evaluation of price. 
34. Webb v. McGowan
Court of Appeals of Alabama, 1935 – Joe Webb (π) filed an action in assumpsit against the estate of McGowin (Δ) to enforce a promise by McGowin to pay π $15 every two weeks for the rest of his life in consideration for the injuries π sustained for having prevented McGowin from death or serious bodily harm.  

35. Harrington v. Taylor
Supreme Court of North Carolina, 1945 – Harrington (π) sought to recover from Taylor (Δ) based on his promise to pay her for damages she suffered in preventing Δ's wife from striking Δ's head with an axe. Court held that Δ's promise was not enforceable because moral obligations based soley on gratitude or sentiment are not sufficient of themselves as consideration to support a subsequent promise.
Moral obligation can be applied where the value of benefit has been acknowledged with promise to pay, even if the recipient of the benefit did not directly request the benefit.
36. Edson v. Poppe
South Dakota Supreme Court, 1910 – Edson (π) filed an action against George Poppe (Δ), the landowner, to recover the reasonable value of digging and casing a well, which was done at the instance and request of Δ. Court awarded damages because the benefit was not intended to be gratuitous and owner ackowledged value of benefit and promised to pay.
TORT
Can sue ex delicto or ex contractu but not both.

ex delicto – arising from a crime or tort
ex contractu – arising from a contract
nonfeasance – the failure to perform a contract (not an action arising from tort)
misfeasance – the negligent performance of a contract (is an action arising from tort)
GR: In order to maintain an action ex delicto because of a breach of duty growing out of a contractual relation the breach must be shown to have been a breach of duty imposed by law and not merely the breach of duty imposed by the contract itself.
Claim for negligence: Negligence in failing to exercise the required degree of skill (misfeasance, a question of fact to be decided by the jury) is a breach of legal duty apart from breach of an express contractual obligation.

37. Mauldin v. Sheffer
Court of Appeals of Georgia, 1966 – Mile Sheffer (π), a licensed architect, sued John Maudlin (Δ), a registered professional mechanical engineer, ex delicto for damages and punitive damages resulting from faulty engineering designs that π incorporated into a proposal to the Georgia State School Building Authority. 
Claim for fraud: Fraudulent misrepresentation, namely “representation of a material existing fact, falsity, scienter, deception and injury” is a breach of legal duty that exists independent of the contractual relation between the parties.

38. Hargrave v. Oki 

United States Court of Appeals, 1980 – Hargrave (π), president of Long Island Vineyards, sued Oki Nursery, Inc. (Δ) ex delicto for damages resulting from Δ’s knowing misrepresentation that the vines Δ sent to π were healthy.
Restatement (Second) of Torts § 402A
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

     (a) the seller is engaged in the business of selling such a product, and

     (b) it is expected to and does reach the user or consumer without substantial change in the 

          condition in which it was sold.

(2) The rule states in Subsection (1) applies although

     (a) the seller has exercised all possible care in the preparation and sale of his product, and

     (b) the user or consumer has not brought the product from or entered any contractual relation 

          with the seller

Caveat: The Institute expresses no opinion as to whether the rules stated in this Section may not apply

(1) to harm to persons other than users or consumers;

(2) to the seller of a product expected to be processed or otherwise substantially changed before it reaches the user or consumer; or

(3) to the seller of a component part of a product to be assembled.
Comment: The consumer’s cause of action does not depend upon the validity of his contract with the person from whom he acquires the product, and it is not affected by any disclaimer or other agreement, whether it be between the seller and his immediate buyer, or attached to and accompanying the product into the consumer’s hands.

Restatement (Third) of Torts §§ 1&2

1. Liability of Commercial Seller or Distributor for Harm Caused by Defective Products

     One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

2. Categories of Product Defect

     A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instruction or warnings. A product:

     (a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

     (b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe;

     (c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

WARRANTIES

Warranties apply only to the sale of goods by a merchant.
UCC § 2-105. Defns: Transferability; "Goods"; "Future" Goods; "Lot"; "Commercial Unit".

     (1) "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action.  "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (Section 2-107).
	Goods includes:

· All things that are moveable

· Unborn young of animals

· Growing crops


	Does not include:

· Services

· Money

· Investment securities

· Things in “action” (court cases, legal actions)

· Real estate




UCC § 2-104. Defns: "Merchant"; "Between Merchants"; "Financing Agency".

(1) "Merchant" means a person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.

A merchant is a person who 
· deals in good on a regular basis.

· holds himself out to have knowledge or skill in the transaction involved.

UCC § 2-106. Definitions: "Contract"; "Agreement"; "Contract for sale"; "Sale"; "Present sale"; "Conforming" to Contract; "Termination"; "Cancellation"

(1) In this Article unless the context otherwise requires "contract" and "agreement" are limited to those relating to the present or future sale of goods. "Contract for sale" includes both a present sale of goods and a contract to sell goods at a future time. A "sale" consists in the passing of title from the seller to the buyer for a price (Section 2-401). A "present sale" means a sale which is accomplished by the making of the contract. 

A sale consists in 

· the passing of title from seller to buyer for a price

I. Express Warranty
In brief, the California UCC §2-313 provides that an express warranty is created when any affirmation of fact or promise, or description of goods, or sample or model provided by the seller becomes part of the basis of the bargain. However, the seller’s opinion or commendation of the goods does not create an express warranty.

UCC § 2-313 - Express Warranties by Affirmation, Promise, Description, Sample.
(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

GR: In deciding whether a statement made by a seller constitutes an express warranty under California UCC § 2-313, the court must deal with three fundamental issues:

1st:  whether the seller’s statement constitutes an “affirmation of fact or promise” or “description of the goods” under California Uniform Commercial Code § 2313, subdivision (1)(a) or (b) or whether it is rather “merely the seller’s opinion or commendation of the goods” under subdivision (2).
2nd: assuming the court finds the language used susceptible to creation of a warranty, it must then be determined whether the statement was “part of the basis of the bargain”

3rd: whether the warranty was breached.

 “affirmation of fact or promise” or “description” versus “opinion or commendation”
- Statements made by a seller during the course of negotiation over a contract are presumptively affirmations of fact unless it can be demonstrated that the buyer could only have reasonably considered the statement as a statement of the seller’s opinion. Factors which tend to indicate an opinion statement include:

1) lack of specificity,
2) made in an equivocal manner, or
3) reveals that goods are experimental in nature.
- The code comment indicates that the basic question is: “What statements of the seller have in the circumstances and in objective judgment become part of the basis of the bargain?”

Part of the basis of the bargain

- A warranty statement made by a seller is presumptively part of the basis of the bargain, and the burden is on the seller to prove that the resulting bargain does not rest at all on the representation.
- an examination or inspection by the buyer of the goods does not necessarily discharge the seller from an express warranty if the defect was not actually discovered and waived.

II. Implied warranty of fitness for a particular purpose
UCC § 2-315 Implied Warranty of Fitness

provides that an implied warranty of fitness for a particular purpose arises when a “seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods,” which are fit for such a purpose.

The Consumer Warranty Act makes such an implied warranty applicable to retailers, distributors, and manufacturers. 
RULE: An implied warranty of fitness for a particular purpose arises only where:
1) the purchaser at the time of contracting intends to use the goods for a particular purpose,

2) the seller at the time of contracting has reason to know of this particular purpose,

3) the buyer relies on the seller’s skill or judgment to select or furnish good suitable for the particular purpose, and 

4) the seller at the time of contracting has reason to know that the buyer is relying on such skill and judgment.

39. Keith v. Buchanen
California Court of Appeals, 1985 - Brian Keith (π) filed a lawsuit against Buchanen (Δ) because the boat π purchased from Δ was not seaworthy as described in the sales brochure. The court found that there was no implied warranty of fitness for a particular purpose because the buyer was experienced with sailboats and has his own experts inspect the boat; however there was an express warranty because the seller’s statements about the seaworthiness of the boat were affirmations of fact upon which the buyer relied.

III. Implied warranty of merchantability
UCC § 2-314 Implied warranty: Merchantability; Usage of Trade
(1) unless excluded or modified by § 2-316, a warranty that the goods shall be merchantable is implied in a contract for sale if the seller is a merchant with respect to good of that kind. Under this section the serving of food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Good to be merchantable must be at least such as *** (c) are fit for the ordinary purposes for which such goods are used ***

(3) (b) [W]hen the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him ***

In deciding whether a breach of implied warranty of merchantability exists, the court is bound to examine with detachment the nature of the goods and what might happen to it under varying interpretations of the UCC.
- consumers should be prepared to cope with the hazards (e.g. occasional fish bones in fish chowder, not foreign substances such as stones in salami) to be anticipated, and which do not impair their fitness or merchantability.
RULE for Implied Warranty of Merchantability:

1) Seller is a merchant of the goods.

2) Goods must be fit for the ordinary purpose for which they are used

3) no warranty is defects are discoverable through examination prior to contract

40. Webster v. Blue Ship Tea Room
Supreme Judicial Court of Massachusetts, 1964 – Webster, a customer who was injured by a fishbone lodged in her throat upon eating fish chowder, filed an action to recover damages for personal injuries sustained by reason of breach of implied warranty of food served by the Blue Ship Tea Room (Δ). 

In summary, if a claimant wishes to recover in warranty, he must prove four things:
1)  Δ made a warranty, express or implied, under § 2-313, 2-314, or 2-315

2)  the goods did not comply with the warranty, that is, that they were defective at the time of sale.

3)  π’s injury was caused proximately and in fact by the defective nature of the goods (and not, for example, by his careless use of the goods), and

4)  π must prove his damages.

A warranty plaintiff need not prove negligence or fraud.
Comparison of warranties:
	
	Buyer – seller interaction
	Buyer Reliance
	Conformity of Goods
	Buyer inspection

	Express
UCC § 2-313
	Seller provides an affirmation of fact, promise, description, model or sample.
	Buyer’s reliance on seller’s warranty presumptively part of the basis of the bargain unless seller proves otherwise
	Goods must conform to seller’s affirmation of fact, promise, description, model or sample
	Examination or inspection by buyer does not discharge seller from warranty if defect was not actually discovered and waived.

	Implied Fitness
UCC § 2-315
	Buyer intends to use the goods for a particular purpose and he makes that intent known to the seller


	Buyer must show reliance on warranty was part of the basis of the bargain. (Buyer relies on seller and seller knows of buyer’s reliance.)
	Goods must be suited to buyer’s intended purpose
	No warranty if examination or inspection by buyer shows buyer did not rely on seller’s judgment or skill

	Implied Merchantability
UCC § 2-314
	Seller is a merchant of the goods.
	Buyer must anticipate hazards within the nature of the goods
	Goods must be fit for the ordinary purpose for which they are used
	No warranty when buyer inspects the goods or refuses to inspect the goods


IV. Exclusion or Modification of Warranties

U.C.C. § 2-316 Exclusion or Modification of Warranties

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other;  but * * * negation or limitation is inoperative to the extent that such construction is unreasonable.

 (2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that "There are no warranties which extend beyond the description on the face hereof."

 (3) Notwithstanding subsection (2)

  (a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like "as is", "with all faults" or other language which in common understanding calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied warranty;  and

  (b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him;  and

  (c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.
STATUTE OF FRAUDS (SoF)
UCC § 2-201 –Statute of Frauds

   Marriage – agreement made in consideration of marriage

   Year - contracts whose performance requires more than one year from date of making

   Land sales – transfers of real property including lands, tenements, hereditaments.

   Lifetime – agreement by its terms not to be performed during lifetime of promisor 

   Executor – a promise of an executor to administer to answer for the debt of a decedent

   Goods valued over $500 ($5000 per revised code? Leases of goods over $1000?)
   Suretyship – to answer for the debt, default, or misdoings of another

Questions to ask:

(1) Does the statute apply (is the case “within the statute”)?

(2) If the case is within the statute, does a memorandum, not or other writing satisfy the statute?

(3) If the case is within the statute and there is no complying writing, does the statute or the case law recognize an exception?

(4) If the case is within the statute, there is no complying writing, and there is no applicable exception, does any other doctrine mitigate that would otherwise be the effect of non-compliance (e.g. reliance under § 139).
Restatement (2nd) § 131

Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

   (a) reasonably identifies the subject matter of the contract

   (b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

   (c) states with reasonable certainty the essential terms of the unperformed promises in the contract

Further propositions of Restatement (2nd)

(1) The memorandum may take the form of several writings, provided one of them is signed and the evidence shows they relate to the same transaction (see § 132)

(2) In general, the memorandum need not have been created specifically for the purpose of serving as a memorandum of a contract. For example, a letter obliquely referring ot the contract may suffice. Even a writing that purports to cancel or repudiate the contract will suffice if the writing is otherwise sufficient (see § 133).

(3) The signature need not be handwritten. Any symbol will do if made or adopted with the intent of authenticating the writing as that of the signer (see § 134).

(4) The memorandum “may be made or signed at any time before or after the formation of the contract” (see § 136).

(5) If the original memorandum has been lost or destroyed, its contents may be shown by “an unsigned copy or by oral evidence” (see § 137).
(6) If the memorandum omits or inaccurately states a term, some case law permits introduction of oral or written evidence to show the term, but only if the agreement is not integrated. When the omission or inaccuracy is due to mutual mistake or fraud, the memorandum can be reformed, thereby satisfying the statute.

Defense to SoF Suretyship: Leading object or main purpose rule 

Leading object or main purpose rule – when the leading object of the promisor is to subserve some interest or purpose of his own, not withstanding the effect is to pay or discharge the debt of another, his promise is not within the statute.
Restatement § 184 (1932)

     Where the consideration for a promise that all or part of a previously existing duty of a third person to the promisee shall be satisfied is in fact or apparently desired by the promisor mainly for his own pecuniary or business advantage, rather than in order to benefit the third person, the promise is not within [the Statute of Frauds].
41. Schoor Associates v. Holmdel Heights Construction
Supreme Court of New Jersey, 1975 – Schoor (P) filed a claim against Sugarman (D), the attorney for Holmdel, for failing to honor his promise to personally pay for the professional services of P. The issue before the court is whether the suretyship of D is subject to the SoF. HELD: No. The consideration was mainly desired for D’s personal benefit.

Defense for SoF Land Sales: Writing is insufficient
To take the transaction out of SoF, written memorandum for sale of property must sufficiently describe the property to be sold, indicate that a contract between the two parties exists, and state the essential terms of the sale (see Restatement § 131)
42. Jonesboro Investment Corp. v. Cherry
Supreme Court of Arkansas, 1965 – Jonesboro (P) filed a claim against Cherry (D) for failing to honor an oral agreement to convey land, where there was a written memorandum stating the sale price of $900,000. The issue before the court is whether the written memo was sufficient to take the land sale out of the SoF. HELD: No. The sale price as well as the terms and conditions of the sale must be included in a written memorandum for sale of land.

Restatement (2nd) § 131

Unless additional requirements are prescribed by the particular statute, a contract within the Statute of frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

(a) reasonable identifies the subject matter of the contract

(b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party

(c) states with reasonable certainty the essential terms of the unperformed promises in the contract.
Several further propositions (with Restatement 2nd section references):

(1) The memorandum may take the form of several writings, provided one of them is signed and the evidence shows that they relate to the same transaction (see § 132).

(2) In general, the memorandum need not have been created specifically for the purpose of serving as a memorandum of a contract. For example, a letter obliquely referring to the contract may suffice. Even a writing that purports to cancel or repudiate the contract will suffice if the writing is otherwise sufficient (see § 133). 

(3) the signature need not be handwritten. Any symbol will do if made or adopted with the intent of authenticating the writing as that of the signer (see § 134).

(4) The memorandum “may be made or signed at any time before or after formation of the contract” (see § 136).

(5) If the original memorandum has been lost or destroyed, its contents may be shown by “an unsigned copy or by oral evidence (see § 137).

(6) If the memorandum omits or inaccurately states a term, some case law permits introduction of oral or written evidence to show the term, but only if the agreement is not integrated. When the omission or inaccuracy is due to mutual mistake or fraud, the memorandum can be reformed, thereby satisfying the statute.

Defense for SoF: Equitable Estoppel
Similar, but not the same as, reliance under PE (§ 90). 

Equitable Estoppel – a defensive doctrine preventing one party from taking unfair advantage of another when, through false language or conduct, the person to be estopped has induced another person to act in a certain way, with the result that the other person has been injured in some way

43. McIntosh v. Murphy
Supreme Court of Hawaii, 1970 – McIntosh (P) filed a claim against Murphy (D) for failing to discharging him from employment, where D promised P would have employment for a year. The issue before the court was whether the oral employment agreement was within the SoF . HELD: Yes. However, reliance damages can be awarded to P to prevent injustice.
Restatement (2nd) § 139:

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third person, and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.

(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

     (a) the availability and adequacy of other remedies, particularly cancellation and restitution.

     (b) the definite and substantial character of the action or forbearance in relation to the remedy sought.

     (c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence.

     (d) the reasonableness of the action or forbearance;

     (e) the extent to which the action or forbearance was foreseeable to the promisor.

Flow chart for SoF:

(1) Does the statute apply (is the case “within the statute”)?

   Marriage – agreement made in consideration of marriage

   Year - contracts whose performance requires more than one year from date of making

   Land sales – transfers of real property including lands, tenements, hereditaments.

   Lifetime – agreement by its terms not to be performed during lifetime of promisor 

   Executor – a promise of an executor to administer to answer for the debt of a decedent

   Goods valued over $500 ($5000 per revised code? Leases of goods over $1000?)
   Suretyship – to answer for the debt, default, or misdoings of another

(2) If the case is within the statute, does a memorandum, note or other writing satisfy the statute?    

      Writing must be sufficient to be taken out of the SoF (land sale, Jonesboro)

- Is the writing, signed by or on behalf of the party to be charged?

- Does the writing reasonably identify the subject matter of the contract?

- Is the writing sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party?

- Does the writing state with reasonable certainty the essential terms of the unperformed promises in the contract?

(3) If the case is within the statute and there is no complying writing, does the statute or the case law recognize an exception? 
Leading object rule (surety, Schoor) - Restatement of Contracts § 184 (1932)

     Where the consideration for a promise that all or part of a previously existing duty of a third person to the promisee shall be satisfied is in fact or apparently desired by the promisor mainly for his own pecuniary or business advantage, rather than in order to benefit the third person, the promise is not within [the Statute of Frauds]
(4) If the case is within the statute, there is no complying writing, and there is no applicable exception, does any other doctrine mitigate that would otherwise be the effect of non-compliance?

Estoppel under Restatement (2nd) of Contracts § 139 

e.g. reliance (promise for one year employment, McIntosh)
e.g. partial performance (son improves father’s land, Seavey)

EXPECTANCY DAMAGES
	AwC


	Place the promisee in the position as if the agreement had been honored


	Expectancy


	Enforce the promisee’s bargained for expectation of profit

	PE


	Place the promisee in the position as if the agreement had never been made
	Reliance
	Prevent injustice to the promisee caused by the promisor’s unexecuted promise (paid to others in reliance on the promise)


	UE


	Return the value of the benefit given to the promisor


	Restitution
	Prevent UE where the promisee provided a benefit to the promisor (amt paid to promisor + add’l value)


Four possible impacts of breach of AwC:
Deprive the injured party of value of performance (LOV)
Cause other loss (incidental, consequential) (OL)
Preclude further cost of performance (CA)
Opportunity to reallocate resources previously set aside for the contract (LA)
Damages  = LOV + OL – (CA + LA)

LOV, loss of value

OL, other loss

CA, cost avoided

LA, loss avoided

Loss of Value (LOV)

LOV may be calculated in different ways based on one’s definition of the performance’s value to Plaintiff

Value of Expectancy:

GR: The court’s goal in enforcing contracts is to effectuate the intent of the parties.

44. Groves v. Wunder
Supreme Judicial Court of Minnesota, 1939 – Grover (P) leased land to Wunder (D) for the purpose of excavating gravel for $105,000. D breached the contract by not restoring the land. Cost to restore land = $60K, Difference in value of land = $12K. Remedy was $60K. Court’s goal was to effectuate the intent of the parties as measured by the value of consideration set by the parties themselves.
Restatement § 346, comment b:

Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding, at a cost that would be imprudent and unreasonable. The law does not require damages to be measured by a method requiring such economic waste. If no such waste is involved, the cost if remedying the defect is the amount awarded as compensation for failure to render the promised performance.

Where the economic benefit of full performance is grossly disproportionate to the cost of performance, damages are limited to diminution in the value of the property.

45. Peevyhouse v. Garland Coal
Oklahoma, 1962 – Peevyhouse (P) leased their farmland to Garland (D) for the purpose of mining coal. D breached the contract by not restoring the land. Cost to restore land = $29K, Difference in value of land = $300. Remedy was $300. Court held that the economic benefit of full performance was grossly disproportionate to cost of performance and therefore limited damages to the diminution in the value of the property.
§ 96
Notwithstanding the provisions of this chapter, no person can recover a greater amount in damages for the breach of an obligation than he would have gained by the full performance of the contract.
§ 97

Damages must, in all cases, be reasonable, and where an obligation of any kind appears to create a right to unconscionable and grossly oppressive damages, contrary to substantial justice no more than reasonable damages can be recovered.

Even if grossly disproportionate, full performance may be enforced if required by law (e.g. the legislature has enacted a statute requiring restoration of land)
46. Rock Island v. Helmerich & Payne
United States Court of Appeals, 1983 – Rock Island (P) leased land to Helmerich & Payne (D) for the purpose of mining coal. D breached the contract by not restoring the land. Cost to restore land = $7K, Difference in value of land = $375K. Remedy was $375K. Oklahoma enacted the Open Cut Land reclamation Act.
Restatement (2nd) § 347, comment B

The first element that must be estimated in attempting to fix a sum that will fairly represent the expectation interest is the loss in the value to the injured party of the other party’s performance that is caused by the failure of, or deficiency in, that performance. *** In principle, this requires a determination of the [value of that performance] ***to the injured party himself and not [the value] to some hypothetical reasonable person or on some market. *** The value of performance] therefore depend(s) on his own particular circumstances or those of his enterprise.

47. Radford v. DeFroberville
Chancery Division, 1977 – Radford (P) sold rights to build on neighboring property to De Froberville (D) on condition that D build a wall. D failed to build wall, and P sued for cost of completing the wall. Court was satisfied that P genuinely wanted the work done and awarded the full cost of completing the wall.

The injured party may only recover for losses which are the natural consequence and proximate result of the breach.
48. Thorne v. White
District of Columbia Court of Appeals, 1954 – Thorne (D) contracted with White (P) to put a new roof on his house for $225. D breached by not completing the roof. P had another contractor build a better roof for $582 and sued D for the difference in price. The court said no. Losses are limited to the natural consequence and proximate result of the breach.
The injured party has the right to recover such sums in damages as he would have realized in profits if the contract had been performed. Profit = contract price – cost of performance.
49. Warner v. McLay
District of Columbia Court of Appeals, 1954 – Warner (P) entered a building contract with McLay (D). D breached by not allowing P to proceed with building. HELD: Injured party is entitled to recover in damages what he/she would have realized in profits had a contract been fully performed, less the cost and expense of work and materials necessary to complete the contract.
Public Policy: Fuller and Perdue, The Reliance Interest in Contract Damages – As in the case of the stop light ordinance we are interested not only in preventing collisions but in speeding traffic. *** The difficulties in proving reliance and subjecting it to pecuniary measurement are such that the businessman knowing, or sensing, that these obstacles stood in the way of judicial relief would hesitate to rely on a promise in any case where legal sanction was of significance to him. To encourage reliance, we must therefore dispense with its proof.

The injured party is entitled to the value of the performance of the breaching party, even P’s good faith efforts to mitigate damages result in greater cost.
50. Handicapped Children's Education Board v. Lukaszewski
Supreme Court of Wisconsin, 1983 – School Board (P) hired Lukaszewski (D) to teach for a full school year for $10,760. D breached her contract and P hired the only other teacher available for $13,000. P was awarded the difference in salaries. The injured party is entitled to the value of the performance of the breaching party, even P’s good faith efforts to mitigate damages result in greater cost.
Restatement (2nd) § 347, comment B (cont.)
Loss in value to the injured person of the breaching party’s performance must be estimated in order to identify the sum which fairly represents the expectation interest, ascertained as the value of the performance to the injured party.

Measure of damages to be recovered for breach of an executory contract is the difference between the market price and the contract price at the time and place of breach. If the market price and contract price are the same, nominal damages are recovered.
Executory Contract – a contract to be performed at a future time.

51. Cooper v. Clute
Supreme Court of North Carolina, 1917 – Cooper (P) contracted with Clute (D) to buy cotton at 10⅞ cents/lb. Market value at the time was 10⅞. D breached by refusing to sell. P sues D for the higher amt received by selling to a 3rd party. Court said no. The injured party is entitled only the expectancy of their contract, not to profits made by D as a result of breaching the contract.
Uniform Commercial Code
Uniform Commercial Code (UCC), applies to the sale of goods
Where a sale of goods additionally requires the seller to perform services, the contract may be classified as “mixed” and the law requires courts to apply a predominant purpose test:
Is the primary purpose of the agreement sale of services with goods incidentally involved (e.g. an artist hired to paint a portrait) or is the primary purpose sale of goods with labor incidentally involved (e.g. purchase of a hot water heater installed by seller)?

D, damages

KP, contract price

MP, market price

ID, incidental damages

CD, consequential damages

ES, expenses saved

U.C.C. § 1-106. Remedies to be Liberally Administered.
(1) The remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed ***.

D = MP – KP .
U.C.C. § 2-711.  Buyer’s Remedies in General; Buyer’s Security Interest in Rejected Goods.

(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may in addition to recovering so much of the price as has been paid

  (a) "cover" and have damages under the next section as to all the goods affected whether or not they have been identified to the contract;  or

  (b) recover damages for non-delivery as provided in this Article (Section 2- 713).

 (2) Where the seller fails to deliver or repudiates the buyer may also

  (a) if the goods have been identified recover them as provided in this Article (Section 2-502);  or

  (b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 2-716).

 (3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in his possession or control for any payments made on their price and any expenses reasonably incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell them in like manner as an aggrieved seller (Section 2-706).

U.C.C. § 2-712. “Cover”; Buyer’s Procurement of Substitute Goods


(1) After a breach within the preceding section the buyer may “cover” by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution for those due from the seller.


(2) The buyer may recover from the seller as damages the difference between the cost of cover and the contract price together with any incidental or consequential damages as hereinafter defined (Section 2-715), but less expenses saved in consequence of the seller’s breach.

U.C.C. § 2-713. Buyer’s Damages for non-Delivery or Repudiation

(1) ***[T]he measure of damages for non-delivery or repudiation by the seller is the difference between the market price at the time when the buyer learned of the breach and the contract price together with any incidental and consequential damages provided by this Article (Section 2-715), but less expenses saved in consequence of seller’s breach.
 D = [(KP – MP) + (ID + CD)] – (ES) .             same as              D = (LOV + OL) – (CA + LA).
Where, (KP – MP) = LOV

            (ID + CD) = OL

            ES = CA + LA

(2) Market price is to be determined as of the place of tender or, in cases of rejection after arrival or revocation of acceptance, as of the place of arrival.
U.C.C. § 2-714. Buyer’s Damages for Breach in Regard to Accepted Goods


(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller’s breach as determined in any manner which is reasonable.

(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.


(3) In a proper case any incidental and consequential damages under the next section may also be recovered. 

   D = (VGW - VGA)  .   
where VGW = value of goods as warranted, VGA = value of goods accepted
The value of goods "as warranted" has been interpreted to encompass two different standards:

· The primary standard is the fair market value of the goods at the time of acceptance. In using the fair  market value, the courts ensure that the buyer is only recovering his actual damages and does not gain a windfall from a fluctuating market. 

· When the fair  market value  cannot be easily determined, or the parties do not raise it as a measure of " value", courts have generally relied on the  contract's  purchase price as strong evidence of the  value of the nonconforming  goods  as warranted.
UCC § 2-601.  Buyer’s Rights on Improper Delivery

Subject to the provisions of this Article on breach in installment contracts  (Section 2-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may

  (a) reject the whole;  or

  (b) accept the whole;  or

  (c) accept any commercial unit or units and reject the rest.

UCC § 2-602.  Manner and Effect of Rightful Rejection.

(1) Rejection of goods must be within a reasonable time after their delivery or tender.  It is ineffective unless the buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following sections on rejected goods  (Sections 2-603 and 2-604),

  (a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller;  and

  (b) if the buyer has before rejection taken physical possession of goods in which he does not have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he is under a duty after rejection to hold them with reasonable care at the seller's disposition for a time sufficient to permit the seller to remove them;  but

  (c) the buyer has no further obligations with regard to goods rightfully rejected.

(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions of this Article on Seller's remedies in general (Section 2- 703).

U.C.C. § 2-706. Seller’s Resale Including Contracts for Resale


(1) Under the conditions stated in Section 2-703 on seller’s remedies, the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is made in good faith and in a commercially reasonable manner the seller may recover the difference between the resale price and the contract price together with any incidental damages allowed under the provisions of this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach. 
D = [(KP – RP) + (ID)] – (ES) .   Where RP = Resale Price,  No consequential damages
U.C.C. § 2-708. Seller’s Damages for non-Acceptance or Repudiation


(1) Subject to subsection (2) ***, the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer’s breach.

D = [(KP – MP) + (ID)] – (ES) .    No consequential damages


(2) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

Case Law: Lost volume sellers are entitled to expected profits.

52. Neri v. Retail Marine Corp.

Court of Appeals of New York, 1972 – Mr. Neri (P) contracted with Retail Marine Corp. (D) to purchase a new boat for $12,587.40. P breached by not completing the purchase. D withheld deposit. The court held that D is entitled to keep expected profits from the sale because “due credit for payments or proceeds of resale” from UCC 2-708 does not apply to volume sellers.

Public Policy: Encourage existence of volume sellers by protecting profit in lost sales.

U.C.C. § 2-710. Seller’s Incidental Damages

Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer;’ breach in connection with return or resale of the goods or otherwise resulting from the breach

Other Loss (OL)

Limits on Expectancy: Foreseeability (OL = CD + ID)
Consequential damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made
53. Hadley v. Baxendale
Court of Exchequer, 1854 – Hadley (P)'s mill was stopped when the crank shaft broke. P sent one of their servants to the office of Baxendale (D) with the broken shaft to use as a pattern to build a new shaft. D built the shaft correctly but there was a delay in delivering the shaft to P. The court held D was not liable for consequential damages because the potential for consequential damages was not understood and agreed to by both parties.
Loss may be foreseeable as a probable result of a breach because it follows from the breach: (a) in the ordinary course of events, or (b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
54. Armstrong v. Bangor Mill Supply Corp
Maine Supreme Judicial Court, 1929 – Armstrong (P) sent a broken crankshaft to Bangor Mill Supply Company (D) for repairs. D left the shaft out of alignment, stopping P's mill for 6 days. The court held that D was liable for consequential damages because an understanding of potential consequential damages may be implied when misfeasance is at issue.
U.C.C. § 2-715. Buyer's Incidental and Consequential Damages

    (1) Incidental damages resulting from the seller's breach include expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach.

    (2) Consequential damages resulting from the seller's breach include

        (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and

        (b) injury to person or property proximately resulting from any breach of warranty.
Official Comment

2. Subsection (2) operates to allow the buyer, in an appropriate case, any consequential damages which are the result of the seller's breach. The "tacit agreement" test for the recovery of consequential damages is rejected.
Restatement (2nd) § 351
(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made. 
(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach: 

     (a) in the ordinary course of events, or 

     (b) as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.
(3) A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation

Loss Avoided & Cost Avoided (LA + CA)
Limits on Expectancy: Reasonable Efforts to Mitigate (CA + LA)
Convention on Contracts for the International Sale of Goods, Article 77

     A party who relies on a breach of contract must take such measures as are reasonable in the circumstances to mitigate the loss, including loss of profit resulting from the breach. If he fails to take such measures, the party in breach may claim a reduction in the damages in the amount by which the loss should have been mitigated.

When one party breaches, the other party has  no right to make the penalty no greater than it otherwise would have been (i.e. mitigate the loss). In this case, the painter was entitled to compensation for partial performance + indemnification for loss on the unexecuted portion of the contract.
55. Clarke v. Marsiglia
Supreme Court of New York, 1845 – Clarke (P) gave a number of paintings to Marsiglia (D) for cleaning and repair, then asked P to stop before work was completed. P continued to work. The court held that D is not liable for the full value of P's labor and materials because P had an obligation to mitigate the loss upon learning of the breach.
The touchstone of the affirmative duty to mitigate damages is reasonableness.
56. Schiavi Mobile Homes v. Gironda
Supreme Judicial Court of Maine, 1983 – Schiavi (P) filed a claim against Gironda (D) for failing to complete the purchase of a mobile home, but did not follow up on an offer by D's father to pay for the mobile home in the place of his son. The court held that D is not liable for the full amount of P's loss, because P had not reasonably met his affirmative duty to mitigate damages.
Majority view: Reasonableness refers to the efforts of the employee to obtain employment that is comparable or substantially similar to that lost as a result of employer’s breach (not the reasonableness of the employee’s decision to turn down a particular offer.)
57. Parker v. 20th Century Fox
Supreme Judicial Court of California, 1970 – Parker (P) filed a claim against 20th Century Fox (D) for failing to honor an employment contract for P to perform as the lead in a musical film "Bloomer Girl.” The issue before the court was whether D is liable for the full amount of P's loss, where P did not accept a different role offered by D to play the lead in the western "Big Country" HELD: No. D’s subsequent offer was not employment that is comparable or substantially similar.
Public Policy: Sullivan, Acting Chief Justice (dissenting in Parker) – “The values of the doctrine of damages in this context are that it minimizes the unnecessary personal and social (e.g. nonproductive use of labor, litigation) costs of contractual failure. If a wrongfully discharged employee can, through his own action and without suffering financial or psychological loss in the process, reduce the damages accruing from the breach of contract, the most sensible policy is to require him to do so.”
Minority view: “The inquiry in cases such as this should not be whether differences between the two jobs exist (there will always be differences in the kind of employment, or alternatively, whether they render the substitute work employment of an inferior kind.” 
Damages in an employee/employer case: The amount of salary agreed upon for the period of service, less the amount which employer affirmatively proves the employee has earned or with reasonable effort might have earned from other comparable  employment.
In breach of personal services contract, injured party must dispose of the personal services in a reasonable way to minimize damages suffered on account of the breach. The same is not true for contracts where personal services are not necessarily included and labor may be performed by the contractor or furnished through agents or employees. In this case, P could have taken several contracts at one time, and therefore the making of profits on a new contract does not appear because of relief of obligations of the old one (i.e. no duty to mitigate lost profits as loss avoided) 
The next two cases illustrate the difference between lost profits as part of the loss of value (Warner, Neri), as compared to loss of profits as consequential damages (Olds, Evergreen, Hadley, Armstrong).
Lost profits as part of LOV:

LOV = (CoP + P), where CoP = cost of performance, P = profits
Lost Profits as consequential damages:

OL = (ID + CD), where profits are lost as consequential damages
Element: High volume providers of services do not have a duty to mitigate lost profits as loss avoided:
58. Olds v. Mapes-Reeves Construction Co.
Supreme Judicial Court of Massachusetts, 1900 – Mapes-Reeves (P) filed a claim against Olds (D) for breaching a contract wherein P was to furnish all the marble work for a building owned by D. The issue before the court was whether the profits made by P in a separate contract with D could be subtracted from the damages to which P would otherwise be entitled. HELD. No. P assumed risks upon engaging in the second contract, and hence P is entitled to any profit or loss from the second contract.
Case Comparison:
 
	
	Clarke
	Schiavi
	
Parker
	Olds

	What type of damage?
	Expectancy
	Expectancy
	Expectancy
	Expectancy less cost of completing the work

	Personal services (common law)
	Yes
	No
	Yes
	No

	Goods (UCC)?
	No
	Yes
	No
	No

	Mitigation required (CA+LA)?
	Yes
	Yes
	Yes (in theory)
	No

	What was awarded?
	---
	---
	Expectancy(efforts to mitigate reasonable)
	Expectancy (mitigation of profits not required)

	What was denied & why?
	Profits, no mitigation
	Profits, no mitigation
	--- 
	--- 


Element: New Business Rule (Conservative view, because grossly unfair and encourages breaches) – Loss of profits (as a consequence of the breach) from a business which has not gone into operation may not be recovered because they are merely speculative and incapable of being ascertained with the requisite degree of certainty. 
59. Evergreen Amusement v. Milstead
Court of Appeals of Maryland, 1955 – Evergreen Amusement (P) filed a claim against Milstead (D) for their delay in clearing and grading the site for a new drive-in movie theatre and resulting lost profits. The issue before the court was whether D is liable for the full amount of P's loss, where P is a new business. HELD: No. Loss of profits is a definite element of damages for an established business that has been operating for a sufficient length of time to afford a basis of estimation with some certainty as to the probable loss of profits.

Restatement § 331: Profits
Damages are recoverable for profits prevented by breach of contract “only to the extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty.” Where the evidence does not afford a sufficient basis, “damages may be measured by the rental value of the property.”
Liberal view: Loss of profits from a new venture can be awarded provided there is proof of a rational basis for calculating profits.

60. Lakota Girl Scouts v. Harvey Fund Raising
United States Court of Appeals, 1975 – Lakota Girl Scouts (P) filed a claim against Harvey Fund Raising (D) for profits lost as a result of D’s mismanagement of P’s fund-raising campaign. The issue before the court was whether D is liable for the full amount of P's loss, where P is a new venture. HELD: Yes, but only to the extent that there is a rational basis for calculating loss.
TEST that damages are not speculative and should be awarded:
     (1) proof that some loss occurred; 

     (2) loss flows directly from breached agreement and is foreseeable; 

     (3) proof of a rational basis for calculating profits
Case Comparison:

	
	Sullivan


	Evergreen
	Lakota

	What type of damage?
	LOV
	CD
	CD

	Was there negligence?
	No
	--
	Yes

	What was awarded?
	Reliance: Pain &Suffering

	--
	Restitution: $ paid to D, Reliance: costs incurred

	What was denied & why?
	value of nose, too speculative
	Profits, new business
	Profits, too speculative


For both LOV and profits lost as CD, courts aim to avoid award of purely speculative damages but assure awards justified by fairness & supported by ample proof
Case Comparison:

	
	Hadley

	Armstrong
	Evergreen
	Lakota

	What type of damage?
	Lost profits as CD (OL)
	Lost profits as CD(OL)
	Lost profits as CD(OL)
	Lost profits as CD(OL)

	Was there negligence?
	No
	Yes
	--
	Yes

	What was awarded?
	---
	Lost profits
	--
	Restitution: $ paid to D, Reliance: costs incurred

	What was denied & why?
	Lost profits, not foreseeable
	--
	Profits, new business
	Profits, too speculative


Negligence can justify awards of lost profits as consequential damages (Armstrong) and/or restitution (Lakota).
Review of Expectancy:
D =  (LoV + OL)  –  (CA + LA)

                  Groves   
     Hadley

Clark

      Peevyhouse   Armstrong

Schiavi 

      Rock Island   Evergreen

Parker


      Radford
    Lakota

Olds

      Thorne


      Warner


      Handicapped children


      Cooper


      Neri

LOV = cost of performance + profits
OL = CD + ID

LIMITS ON LOV

· Market price v. cost to complete (Groves - construction case)
· Mitigation [avoiding loss in value after notice of breach - ultimately accounted for in [CA + LA] or resale or cover for merchants or Buyers in UCC context
LIMITS ON Other Loss [consequential damages] 

· must arise naturally from the breach; 

· must be foreseeable [or should have been foreseeable] as a probable outcome of a breach by the breaching party at the time of contract...not at the time of breach (Hadley, Armstrong)
Additional limits on damages under contract:

GR: Damages for mental distress are not recoverable unless: 

Independent tort, or

Foreseeable mental distress caused by injury to the person (e.g. stillborn, nursing home, mishandling of corpse)

Policy Reason: Unlike tort law, the intentional breach of contract has come to be viewed as a morally neutral act. Emphasis is placed the economic efficiency of the breach where the intentional breach of contract may create a net benefit to society. 

GR: Punitive damages are not recoverable unless:

An independent, willful tort

Breach of contract to marry

Failure of public service company enjoying monopoly or quasi-monopoly to discharge its obligations to the public

Breach of a fiduciary duty

Breach of contract accompanied by fraudulent conduct

Bad faith refusal by an insurer to settle an insurance claim for which it is liable.

Holmes: “… a contract is imply a set of alternative promises either to perform or to pay damages for nonperformance.”
Restatement (2nd) § 355 (1979):

Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

Policy Reason: To be encourage people to enter contracts by allowing them the ability to calculate their downside risks.

RELIANCE DAMAGES IN CONTEXT OF AwC
Reliance damages must be foreseeable.

61. Nurse v. Barns
Kings Bench, 1664 – Nurse (P) filed a claim against Barns (D) for breach of an agreement to lease iron mills for 6 months 20£ per year and for special damages of 500£ for loss of stock. The court awarded 510£ [D = 10£ LOV + 500£ CD]. 500£ is incidental reliance, which is the same as CD.
Reliance damages must be reasonably certain, not speculative

62. Chicago Coliseum v. Dempsey
Appellate Court of Illinois, 1932 – Chicago Coliseum (P) filed a claim against Jack Dempsey (D) for breach of a written agreement for a boxing exhibition against Harry Wills. The court awarded only those out-of-pocket expenses incurred from the date D signed the contract to the date D notified P of his breach, including $10 to D and $300 to an architect. Monies expended to compel D to honor the contract were not mitigation of damages, and lost profits were too speculative. [D = $10 LOV + $300 OL].
Reliance damages can include expenditures incurred before the contract if these expenditures are necessary to prepare for the performance.
63. Anglia Television v. Reed
Eng.Rep., 1971 – Anglia Television (P) filed a claim against Reeed (D) for expenditures incurred by P prior to contracting with D in preparing to make a film. The court awarded all prior expenditures, reasoning that D knew that the expenditures had been made and would be wasted were he to breach his agreement.
The promisee may recover his outlay in preparation for the performance (essential reliance) subject to the privilege of the promisor to reduce it by as much as he can show the promisee would have lost if the contract had been performed.
64. L. Albert & Son v. Armstrong Rubber
2nd Cir, 1949 – Armstrong (P) filed a claim against L.Albert&Son (D) for breach of contract by delivering four refinery machines late. The court awarded P essential reliance of $3000 (cost of the foundation built for installation of the refinery machines) subject to D’s proof of any monies P would have lost had the machines been delivered on time. [D = ($3000 essential reliance) – (loss proven by defendant)]. In this case, essential reliance is part of the loss of value.
Reliance damages can include overhead expenses if P can establish with reasonable probability that it would have covered its overhead expenses by means of another contract.

65. Autotrol v. Continental Water Systems
United states Court of Appeals, 1990 – Autotrol (P) filed a claim against Continental (D) for breach of an agreement to create a water purification system, where P was to manufacture the system control and D the rest. The issue before the court was whether P could recover overhead expenses, including the percentage of time a salaried employee worked on the project under contract with D. HELD: Yes. The court awarded $245K out-of-pocket expenses and >700K overhead expenses.

Expectation Damages Diagramed
 (LOV   +   OL)  –  (CA + LA) = D

     ↓             ↓

 (ER + P)+(CD + ID)  

  ↓
              ↓

CoP            IR (loss from dependent venture)

  ↓

(Rel. Int. + Rest. Int.)

Where: 

ER = Essential Reliance; 

and
Rel. Int. = Reliance Interest

CoP = Cost of Performance; 

Rest. Int. =  Restitution Interest                                                              

IR = Incidental Reliance

KP = Rel. Int. + Rest. Int + profit
LIQUIDATED DAMAGES
Restatement § 339
(I) An agreement, made in advance of breach, fixing the damages therefore, is not enforceable as a contract and does not affect damages recoverable for the breach, unless (a) the amount so fixed is a reasonable forecast of just compensation for the harm caused by the breach, and (b) the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.
Comment B: Where a contract promises the same reparation for the breach of a trivial or comparatively unimportant stipulation as for the breach of the most important one or of the whole contract, it is obvious that the parties have not adhered to the rule of just compensation.

U.C.C. § 2-718(1)

     Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty.

Revised U.C.C. § 2-718(a)

     Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, in addition the difficulties of proof of loss and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.
Public Policy: Avoid imposition of penalties… prevent forced compulsory performance… prevent windfall for the injured party…
RULE: To be enforceable, a liquidated damages provision: 
(1) must be a reasonable estimate of actual damages, where 
(2) actual damages would have been difficult to ascertain precisely at the time contract is formed.
66. McGrath v. Wisner
Maryland Supreme Court, 1947 – McGrath (P) filed a claim against Wisner (D) for breach of an agreement to deliver D’s entire crop of tomatoes at a price of $28 per ton, where liquidated damages were specified in the contract at $300. The court did not award the liquidated damage amount because the specified damages were not proportional to  the extent of the breach, and it was not difficult to ascertain the damages for failure to deliver the tomatoes. 

67. Truck Rent-A-Center v. Puritan Farms
Court of Appeals of New York, 1947 – Truck Rent-A-Center (P) filed a claim for liquidated damages against Puritan Farms (D) for breach of seven year lease after 3 years, under which the specified amount was 50% of the rentals that would have been due had the lease run its full course. The court held that the liquidated damages provision was enforceable and did not constitute a penalty because the amount was a reasonable estimate of actual damages that would have been difficult to ascertain precisely. 

Parties must estimate liquidated damages at the time the contract is formed, not after the actual damages are known.

68. Better Food Markets v. American Dist Telegraph
Supreme Court of California, 1953 – Better Food Markets (P) filed a claim for damages against American Dist Telegraph (D) for failure to respond in a timely manner to the alarm that would have notified police of a robbery in progress. The court did not award $36K actual damages of the amount lost as a result of the robbery, but only the $50 liquidated damages agreed to in the contract. 

RELIANCE DAMAGES IN CONTEXT OF Promissory Estoppel

Restatement (1st) § 90 (1932)

Promise reasonably inducing definite and substantial action

     A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

Restatement (2nd) § 90: 

(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or third party which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
Comment 

(b): Character of Reliance Protected. The principle of this section is flexible. The promisor is affected only by reliance which he does or should foresee, and enforcement must be necessary to avoid injustice. Satisfaction of the latter requirement may depend on the reasonableness of the promisee’s reliance, on its definite and substantial character in relation to the remedy sought, on the formality with which the promise is made, on the extent to which the evidentiary, cautionary, deterrent and channeling functions of form are met by the commercial setting or otherwise, and on the extent to which such other policies as the enforcement of bargains and the prevention of unjust enrichment are relevant.

(d): Partial Enforcement. A promise binding under this section is a contract, and full-scale enforcement by normal remedies is often appropriate. But the same factors which bear on whether any relief should be granted also bear on the character and extent of the remedy. In particular, relief may sometimes be limited to restitution, or to damages or specific relief measured by the extent of the promisee’s reliance rather than by the terms of the promise.

Case Comparison:

	L.Albert & Son
(reliance in context of AwC)

· Contract

· Negative Expectancy

· Reliance may not be > Expectancy

· Burden on Defendant to establish that negative Expectancy = loss of Reliance.
	Hoffman
(reliance in context of PE)

· No B.F.E. so, P.E.

· No Expectancy

· Reliance <  but not = to Expectancy

· Burden on Plaintiff to establish reasonableness of Reliance


GR: Lost profits are not recoverable under PE, where a contract cannot be enforced because of an illusory promise (at will):
69. Goodman v. Dicker
US Court of Appeals, 1948 – Goodman (P), a franchisee, filed a claim against the distributor, Dicker (D) for breach of an agreement to supply radios for P’s franchise. The issue before the court is whether D is liable for the P’s damages, where the contract between P and D was terminable at will. Under a theory of PE, the court awarded $1150 cash outlays (essential reliance, cost of performance) but not the $350 anticipated profits (also part of LOV). xxAre lost profits in this case essential reliance?
70. D&G Stout v. Bacardi Imports, Inc.
US Court of Appeals, 1991 – D&G Stout (P) filed a claim against Bacardi (D) for breach of an at will agreement in which D agreed to supply. The issue before the court was whether D was liable for P’s damages, where in reliance on D’s promise to continue distributorship, P turned down a selling price that was $550,000 higher than what P sold for after D withdrew. Under a theory of PE,  the court held that damages for lost opportunity and expenditures of the dependent venture (incidental reliance) in reliance on a promise were recoverable (similar to moving expenses and forgone wages that are recoverable as reliance damages because they are out-of-pocket costs incurred by an employee in repositioning himself for a new job)  

Exc: Lost profits from a dependent venture (incidental reliance) may be recoverable provided: (1) loss in profits is a direct result of reliance on the promise, (2) the amount of lost profits is ascertained with reasonable certainty, and (3) P took reasonable steps to mitigate their damages. xxAre lost profits in this case incidental reliance?

At the margins, reliance damages can be the same as expectancy (remember the courts will grant a remedy as justice requires):

71. Walters v. Marathon Oil
US Court of Appeals, 1981 – Walters (P) filed a claim against Marathon Oil (D) for breach of an agreement in which D was to supply gasoline for P’s combination food store and service station. Under a theory of PE, the court awarded $22,200 in lost profits because P suffered the loss of profits as a direct result of their reliance upon D’s promise, the amount of lost profits were ascertained with reasonable certainty, and P took reasonable steps to mitigate their damages. 

Reliance damages (loss incurred in quitting old job) but not expectancy (future income) can be recovered under PR for a wrongfully withdrawn employment at-will contract: 
72. Grouse v. Group Health Plan
Supreme Court of Minnesota, 1981 – Grouse (P) filed a claim against Group Health Plan (D) for breach of an employment agreement. Under a theory of PE, the court held that P was entitled to damages lost in quitting his job (essential reliance) and declining at least one other offer of employment, but not to future income that would have been earned in an at-will employment relationship.

RESTITUTION DAMAGES

Restatement (2nd) § 371 – Measurement of Restitution Interest

If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:

(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or

(b) the extent to which the other party’s property has been increased in value or his other interests advanced

Under breach of an enforceable contract, the injured party has the option to waive the contract entirely and sue in quantum meruit for the reasonable value of the work performed. In deciding whether between (a) and (b) of the restatement in measuring the amount of recovery, courts look to the context of the work performed. (e.g. whether or not the breaching would retain the benefit by virtue of owning the land)
73. Susi Contracting v. Zara Contracting
US Court of Appeals, 1944 – Susi Contracting (P) filed a claim against Zara Contracting (D) for wrongful termination of a subcontract in which P was excavate land but was delayed by unexpected soil conditions, and D took over the work and used P’s equipment. The court allowed P’s claim in quantum merit and awarded the reasonable value of P’s performance plus the fair rental cost for P’s equipment.

Restatement (2nd) § 373, Comment (d)

An injured party who has performed in part will usually prefer to seek damages based on his expectation interest (§ 347) instead of a sum of money based on his restitution interest because such damages include his net profit and will give him a larger recovery. Even if he cannot prove what his net profit would have been, he will ordinarily seek damages based on his reliance interest * * *, since this will compensate him for all of his expenditures, regardless of whether they resulted in a benefit to the party in breach. * * * In the case of a contract in which he would have sustained a loss instead of having made a profit, however, his restitution interest may give him a larger recovery than would damages on either basis. The right of the injured party under a losing contract to a greater amount in restitution than he could have recovered in damages has engendered much controversy. The rules stated in this section give him that right. He is entitled to such recovery even if the contract price is stated in terms of a rate per unit of work and the recovery exceeds that rate.
“[t]he remedy of restitution in money is not available to one who has fully performed his part of a contract, if the only part of the agreed exchange for such performance that has not been rendered by the defendant is a sum of money constituting a liquidated debt.”
74. Oliver v. Campbell
1954 – Oliver (P), an attorney, filed a claim against Campbell (D) for wrongful discharge from a $850 flat-fee service agreement for a divorce proceeding. The reasonable value of P’s services were $5000. The court held that P was not allowed to recover under quantum meruit because the contract performance was nearly complete at the time D breached.
Courts are divided over the question of whether restitution should be limited by the contract price. In some jurisdictions, the nonbreaching party can choose between the contract price v. restitution under quantum meruit, whereas in other jurisdictions restitution damages are limited to the contract price.
75. City of Philadelphia v. Tripple
1911 – Tripple (P) filed a claim against the City of Philadelphia (D) for wrongful termination of a subcontract in which P was to perform excavation work within 125 days but ran into delays due to flooding. The court held that P’s attempted performance in good faith was sufficient to give him an equitable claim for reimbursement and awarded P the cost of labor and materials, even though that amount exceeded the contract price.
76. Johnson v. Bovee
1978 – Johnson (P) filed a claim against Bovee (D) for refusing to pay for construction of a house when the work on the house was 90% complete. P argued that under quantum meruit, he was entitled to the reasonable value of services rendered, which exceeded the contract price by 9K. The court held that the contract price placed a ceiling on restitution.
Restitution can be awarded in cases where the non-breaching party cannot prove lost expectancy. In the following case, expectancy can’t be recovered because there is not proof of profit (upside), reliance can’t be recovered because there is no proof that this would not be a losing contract (downside).
77. Bausch&Lomb v. Bressler
US Court of Appeals, 1992 – Bausch&Lomb (P) filed a claim against Sonomed/Bressler (D) for breach of contract in which P paid D $500,000 and agreed to make annual minimum purchases in exchange for exclusive rights for five years. The court held that P was entitled to only the portion of the $500,000 not yet applied to exclusive rights conferred by D up to the time of breach, and that profits earned by D in violation of the agreement can be used as probative evidence for determining the value of the contract.
An action for restitution can be maintained when the breaching party’s non-performance is so material it goes to the “essence”  of the agreement. However, the breaching party must be credited for services performed on behalf of P. 
78. Osteen v. Johnson
Colorado Court of Appeals, 1970 – Osteen (P) filed a claim against Johnson (D) for breach of an oral agreement in which D agreed to represent P’s daughter and promote her career as a singer and composer of country music. The court awarded the $2500 paid to D, less the reasonable value of services D performed on P’s behalf. Partial restitution for partial performance. No punitive damages.
SPECIFIC PERFORMANCE

Specific Performance can be decreed for conveyance of land because land has a particular value (unique) and other remedies at law are not adequate.

79. Kitchen v. Herring
1851 – Kitchen (P) filed a claim for specific performance against Herring (D) to compel D to convey land in order to pay off his debt. The court held that land will not be conveyed to pay the debts of the landowner until all other personal property has been exhausted

Where no adequate remedy at law exists, specific performance of a contract touching the sale of personal property will be decreed the same freedom as in the case of a contract for sale of land

80. Curtis Bros. v. Catts
Court of Chancery, New Jersey, 1907 – Curtis Bros (P) filed a claim for specific performance to compel Catts (D) to sell his entire crop of tomatoes to P. The court found that P could not procure (1) at any price, (2) in the time needed, (3) in the quantity needed (4) the specific type of tomatoes which was promised by D. Thus, the court held that D was restrained from selling his crop to others and that if necessary a receiver would be appointed to harvest the crop for P. 

No market recovery THEREFORE No adequate remedy at law THEREFORE Specific Performance
Revised U.C.C. § 2-716

(a) Specific performance may be decreed where the goods are unique or in other proper circumstances. In a contract other than a consumer contract, specific performance may be decreed if the parties have agreed to that remedy. However, even if the parties agree to specific performance, specific performance may not be decreed if the party’s sole remaining contractual obligation is the payment of money.

The financial circumstances of the injured party may be taken into account in deciding whether to award specific performance

81. Stephen’s Machine & Tool. v. D&H Machinery
1979 – Stephen’s Machine & Tool (P) filed a claim for specific performance to compel D&H Machinery (D) to replace a machine that failed to function which was purchased from D. The court found that the financial circumstances of P were such that P could not avoid business losses by buying a comparable machine from another source. Thus, P was entitled to specific performance from D. 

Courts will not grant specific performance involving personalty when other remedies at law and other market alternatives are available.

82. Pratt Furniture v. McBee
Supreme Court of Hampshire, 1987 – Pratt Furniture (P) filed a claim for specific performance to compel McBee (D) to sell him 90,000 chairs as promised. The court refused to award specific performance because there were other ready market alternatives.

The contract terms between the parties may be taken into account in deciding whether to award specific performance.

83. Laclede Gas Co. v. Amoco Oil
1975 – Laclede Gas (P) filed a claim for specific performance to compel Amoco Oil (D) to honor their long-term agreement to supply P with propane. The court awarded specific performance because even though propane was readily available on the market, P probably could not fins an alternate supplier willing to enter into a long term agreement given the uncertain future of world-wide energy supplies.

Additional limits on specific performance:

GR: Courts will not grant specific performance to either party in an employer-employee context.

GR: Courts will not grant specific performance of a contract to provide personal services.

Exc: If unique personal services, then party may be enjoined from providing those services to a third person.

Defenses to specific performance:

· Unfairness – sharp practice, unfair advantage taking, non-disclosure, post-contractual unconscionability, inadequacy of consideration, mistake, misrepresentation, duress, undue influence, etc.

· Lack of mutuality of performance – court will not grant specific performance to P unless D can be assured of receiving return performance from P.

· Indefiniteness of the agreement – it would be unfair to hold a party in contempt for failing to abide by an imprecise decree.

· Impracticability of performance, or Difficulty in enforcement or supervision – by their nature are such as to render their actual performance and accomplishment provocative of frequent disputes.

Useful starting phrases:

Client will be successful if __________.  Or,

In order to be successful, Client must establish __________________.  Or, 

Client will be unsuccessful if ____________.

Or,

Client will be unsuccessful because _____________.
There is a question between AwC and PE. 
AwC requires the following elements:… Under the facts of this case ….

In the event that you don’t have all the elements of AwC, PE is the best alternative theory to use because …. 

In my best judgment the likely outcome of this case will be …

Ask yourself: What am I being asked to answer?

The two theories most applicable to the facts of this case are Aw Cans PE. The required elements for AwC are … under the facts of this case ….

In the event that all of the elements for AwC are not met, the best alternative theory is PE because ….

In my best judgment the likely outcome of this case will be …

Is there a contract?

If so, what type?


AwC – written or oral


Implied in fact


Quasi contract?

Is the contract subject to any limitations?


Illusory promise


SoF

Are there any counter defenses for the limitations?


Illusory promise: 
duty to exercise good faith





consistent consideration


SoF
leading object rule



Equitable estoppel for reliance or partial performance by injured party
-1-

