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Conditions, Breach and Other Aspects of Performance
I. Conditions Generally
A. Definition of “condition”: an event which must occur before a particular performance is due is called a “condition” of that performance


- Corbin’s definition of condition: some operative fact subsequent to acceptance and prior to discharge, a fact upon which the rights and duties of the parties depend


- condition: an event that is not certain to occur [EE p. 518]

1) Condition Precedent: 
a. condition precedent (dependent covenant): one’s duty to perform does not mature until the other party has first performed

Case: Glaholm v. Hays

- charter between P and D called for the vessel to sail on or before the 4th day of the next February and the Ps didn’t sail but remained in England
Legal Significance: If an action is to be undertaken in a contract by a certain date, that date is a condition precedent that must be met for the other party to perform. [Casebook pp. 773-775, January 15, 2009]
b. condition subsequent: terminates a duty that came into existence when the contract was formed

2) Concurrent condition: a concurrent condition is a particular kind of condition precedent which exists only when the parties to a contract are to exchange performances at the same time; found most frequently in contracts for the sale of goods and contracts for the conveyance of land

3) Express condition: if the parties explicitly agree that a duty is conditional upon the happening of some event that event is and “express” condition

a. requires strict compliance

b. non-promissory conditions (pure conditions): conditions in a contract that neither party can promise and ensure will happen (Ex. weather, accident in insurance contract)

c. promissory condition – to make an event a condition of one party’s own duty and to have the other party promise to bring the event about

· must be able to differentiate between 
1. an event that is merely promised by a party, 
2. an event that is both promised by a party and designated as an express condition to the other party’s duty, and (promissory condition); and

3. an event that is merely an express condition to one party’s duty (non-promissory condition)

4) Constructive condition: if the happening of an event is made a condition of a duty because a court so determines, the condition is a “constructive” one (condition “implied in law”)


a. requires substantial compliance

5) Impliedly-in-fact: duty to perform is conditional on other party’s performance based on expectation and custom

B. Distinctions between conditions and promises: if an act is a condition on the other party’s duty, and the act fails to occur, the other party won’t have to perform; if the act is a promise, and it doesn’t occur, the other party can sue for damages; but the two don’t automatically go together

1) Distinguishing conditions and promises: to determine whether a particular act is a condition, a promise, or both, the main factor is the intent of the parties; review the language (“upon a condition” indicates a condition, whereas, “I promise” or “I warrant” indicates a promise)

· promise: an undertaking to act or refrain from acting in a specified way at some future time; a declaration that one will or will not do something; made by action of one party to create an obligation or detriment in the promisor; fulfillment discharges a duty; non-fulfillment constitutes breach with right to damages [PP]
· condition: 
1. an operative fact occurring after acceptance but before discharge of obligations upon which the rights and duties of the parties depend; 
2. made by agreement of both parties; 
3. used to postpone a duty or other relationship [PP]
· note that sometimes a failure to keep a promise will also generally constitute the failure of a constructive condition

Case: Howard v. Federal Crop Ins. Corp.

- P’s tobacco crops were damaged due to severe weather; D-insurance company refused to honor insurance claim because P replanted the damaged field before D had a chance to inspect which was required by their contract
Legal Significance: Insurance policies are construed most strongly against the insurer.  When it is doubtful that words are creating a promise or a condition, the language will be construed as a promise.  [PP]  If nothing indicates that a clause in an agreement is a condition precedent, then it is construed as a promise, especially if other clauses are specifically treated as conditions precedent and are titled as such but the clause in question is not. [Casebook pp. 775-779, January 15, 2009]

Restatement of Contracts Section 225 Effects of the non-occurrence of a condition

1. Performance of a duty subject to a condition cannot become due unless the condition occurs or its non-occurrence is excused. 

2. Unless it has been excused, the non-occurrence of a condition discharges the duty when the condition can no longer occur. 

3. Non-occurrence of a condition is not a breach by a party unless he is under a duty that the condition occur.

II. Express Conditions
A. Strict compliance: strict compliance with an express condition is ordinarily required

Case: Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc.

- P entered into a written agreement with D to purchase a majority stock interest in a vineyard and tendered a $15k deposit; closing was subject to fulfillment of conditions by D and if not fulfilled, deposit would be returned per contract

Legal Significance: Seller’s failure to meet condition entitles Buyer to return of deposit but not damages, absent breach of an independent promise.  A condition precedent excuses the other party’s performance but does not constitute a breach of contract such that the other party is entitled to consequential damages unless specifically agreed upon. [Casebook pp. 761-763, January 15, 2009]

Case: Luttingger v. Rosen
- seller’s trying to obtain loan at specific amount at specific interest rate complete due diligence and when unable to find loan, cancel agreement and request deposit which is denied

Legal Significance: The law does not require the performance of a futile act.  When a condition precedent has not been met, there is no contract and the parties have no obligation to one another except for those specified when the contract has failed.  [Casebook pp. 787-788, January 22, 2009]

1) Avoidance of forfeiture: courts will avoid applying the “strict compliance” rule where a forfeiture would result

· forfeiture will result when one party has relied on the bargain (e.g. by preparing to perform or by making part performance), and insistence on strict compliance with the condition would cause him to fail to receive the expected benefits from the deal

Restatement (Second) of Contracts Section 227(1)

- in resolving doubts as to whether an event is made a condition of obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk
Case: J.N.A. Realty Corp. v. Cross Bay Chelsea, Inc.

- tenant sent notice to exercise option for renewal of lease past due date; landlord refused to accept it but would not have suffered if tenant was given a chance to accept

Legal Significance: Notice exercising an option is ineffective if it is not given within the time specified.

· The tenant is entitled to the benefit of equity, which relieves against such forfeitures contract of valuable lease terms when default in notice has not prejudiced the landlord, and has resulted from an honest mistake, or similar excusable fault. [Casebook pp. 799-806, January 29, 2009]

Case: Holiday Inns of America, Inc. v. Knight

- Ds paid set sums of money to keep option alive to purchase property; sent third payment late and Ps said the option was no longer available

Legal Significance: When the default has not been serious and the vendee is willing and able to continue with his performance of the contract, the vendor suffers no damage by allowing the vendee to do so. [Casebook pp. 807-810, January 29, 2009]

a. Excuse of condition: a court may find that the fulfillment of the express condition is excused where extreme forfeiture would occur; this will only be done if the damage to the other party’s expectations from non-occurrence of the condition is relatively minor

Uniform Commercial Code Section 1-204 Time; Reasonable Time; “Seasonably”

1. whenever this Act requires any action to be taken within a reasonable time, any time which is not manifestly unreasonable may be fixed by agreement

2. what is a reasonable time for taking any action depends on the nature, purpose and circumstances of such action

3. an action is taken “seasonably” when it is taken at or within the time agreement or if no time is agreement at or within a reasonable time

B. Satisfaction of a party: if a contract makes one party’s duty to perform expressly condition on that party’s being satisfied with the other’s performance, the court will usually presume that an objective standard of reasonable satisfaction was meant

1) Subjective: the intent of the parties controls here; if the parties clearly intend that one party’s subjective satisfaction should control, the court will honor that intent; this is true especially when the bargain clearly involves the tastes of a person; here, good faith but unreasonable dissatisfaction will still count as the non-occurrence of the condition

C. Satisfaction of third person: if the duty of performance is expressly conditioned on the satisfaction of some independent third party, the third party’s subjective judgment usually controls; this judgment must be made in good faith

III. Constructive Conditions

A. Use in bilateral condition: principal use of constructive conditions is in bilateral contracts

1) General rule: where each party makes one or more promises to the other, each party’s substantial performance of his promise is generally a constructive condition to the performance of any subsequent duties by the other party

B. Order of performance
1) Intent: the parties’ intent always controls; where the intent is not clear, the court supplies certain presumptions

2) Periodic alternating: the parties may agree that their performances shall alternate (true of installment contracts); a series of alternating constructive conditions arise where each party’s obligation to perform his duty is constructively conditions on the other’s having performed the prior duty; it’s important to decide who was the first to substantially perform since that failure of substantial performance is the non-occurrence of a constructive condition of the other party’s subsequent duty

3) No order of performance agreed upon: if the parties do not agree upon the order of performance, there are several general presumptions courts use:

a. Only one party’s work requires time: where the performance of one party requires a period of time, and the other’s does not, the performance requiring time must ordinarily occur first, and its performance is a constructive condition to the other party’s performance

Case: Stewart v. Newbury
- contractor worked for some months, demanded payment for work completed and future payments to be given at regular intervals; employers refused saying they would only pay upon completion

Legal Significance: Where a contract is made to perform work and no agreement is made as to payment, the work must be substantially performed before payment can be demanded.  Shifts burden to employee.  [PP] [Casebook pp. 817-820, January 29, 2009]

b. Sales of goods and land: concurrent conditions apply to the sale of goods and land

c. Tender of performance: when two performances are concurrent, each party must “tender” (“conditionally offer”) performance to the other 

UCC Section 2-507 (1)

- tender of delivery is a condition to the buyer’s duty to accept the goods and, unless otherwise agreed, to his duty to pay for them; tender entitles the seller to acceptance of the goods and to payment according to the contract

UCC Section 2-511 (1)

- unless otherwise agreed tender of payment is a condition to the seller’s duty to tender and complete any delivery

Restatement Second of Contracts Section 234 (1)

- where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless the language or the circumstances indicate the contrary 

C. Independent or dependent promises: in a normal bilateral contract, the court will presume the promises are in exchange for each other (i.e. mutually dependent), so that one party’s duty is constructively conditional upon the other’s substantial performance of all previous duties

1) Modern rule presumes that mutual promises in a contract are dependent.  However, it is the intention of the parties that controls this determination.  [PP]
2) Independent promises: the presumption courts apply for mutually dependent promises (constructively conditional duties) does not apply for independent promises

a. independent covenant – duty to perform does not depend on other party’s duty to perform

3) To determine whether promises are independent or dependent look at: (1) entire contract; (2) in light of circumstances of the case; (3) nature of the contract; (4) relation of the parties; (5) other admissible evidence re: intent

D. Divisible contracts: a divisible contract is one in which both parties have divided up their performance into units or installments, in such a way that each party performance is roughly the compensation for a corresponding part performance by the other party; for purposes of constructive conditions, the divisible portions of the contract will be treated as a series of separate contracts

1) Significance: if one party partly performs, the other will have to make part payment; if the contract is not divisible, then the non-breaching party won’t have to pay anything at all (under the contract)

2) Test for divisibility: a contract is divisible if it can be apportioned into corresponding pairs of part performances so that the parts of each pair are properly regarded as agreed equivalents

a. Employment contracts: most employment contracts are looked on as being divisible; usually the contract will be divided into lengths of time equal to the time between payments

b. Fairness: the court will not find a contract to be divisible if this would be unfair to the non-breaching party

Case: John v. United Advertising, Inc.

- P leased seven signs to advertise his hotel; all signs were satisfactory except nos. 4, 5; P wanted the entire value of the contract back though signs were paid for separately

Legal Significance: Whether the parties made a series of promises that constituted the contract or assented to all the promises as a single whole helps determine whether the contract was entire or severable (divisible).  [Casebook pp. 832-835, February 5, 2009]

Case: Carrig v. Gilbert-Varker Corp.

- D was to build 35 houses for P; D built 20 and stopped; payment was based on a schedule but P didn’t want to pay D anything because he didn’t complete the project

Legal Significance: One who has breached an entire contract to be performed for an entire price cannot recover on the contract but that where the contract consists of several and distinct items to be furnished or performed by one party, the consideration to be apportioned to each item according to its value and as a separate unit rather than as a part of the whole, then the contract is severable or divisible. [Casebook pp. 836-837, February 5, 2009]  To determine whether the contract is entire or divisible: (1) look at the parties’ intentions; (2) examine the language of the contract; (3) the manner in which it is to be performed; (4) the method of payment; (5) the circumstances attending its execution and operation.  [PP]

IV. Substantial Performance
A. Doctrine generally: if one party fails to substantially perform, the other party’s remaining duties do not fall due

B. Suspension followed by discharge: if one party fails to substantially perform but the defects can easily be cured, the other party’s duty to give a return performance is merely suspended; the defaulter then has a chance to cure his defective performance; if the defect is so substantial that it cannot be cured within a reasonable time, or if the defaulter fails to take advantage of a chance to cure, the other party is then completely discharged, and may also sue for breach

Case: Cohen v. Kranz

- buyer refused to purchase home after defects were found; since they were minor and would not cause an auto-default of title, buyers and sellers wouldn’t be negatively affected by correction of issues

Legal Significance: Action for damages requires a showing that the plaintiff has performed all conditions precedent and concurrent, unless excused.  [PP]  While a vendee can recover his money paid on the contract from a vendor who defaults on law day without a showing of tender or even of willingness and ability to perform where the vendor's title is incurably defective, a tender and demand are required to put the vendor in default where his title could be cleared without difficulty in a reasonable time.  [Casebook pp. 814-816, January 29, 2009]

C. Factors regarding materiality: 

1) Deprivation of expected benefit: the more the non-breaching party is deprived of some benefit which he reasonably expected, the more likely it is that the breach was material

a. Materiality test: 

i. extent to which injured party will obtain the substantial benefit which he could have reasonably anticipated

ii. extent to which the injured party may be adequately compensated in damages for lack of complete performance

iii. extent to which the party failing to perform has already partly performed or made preparations for performance

iv. greater or less hardship on the party failing to perform in terminating the contract

v. the willful, negligent or innocent behavior of the party failing to perform

vi. the greater or less uncertainty that the party failing to perform will perform the remainder of the contract

Case: O.W. Grun Roofing and Construction Co. v. Cope

- D contracted to have P redo the roof on her home in a Russet Glow color; completed roof looked streaky as a result of shoddy job; only way to fix it was to redo it

Legal Significance: No substantial performance if the material breach goes to the contract’s essence.  [Casebook pp. 825-827, February 5, 2009]

2) Part performance: the greater the part of the performance which has been rendered, the less likely it is that a breach will be deemed material; a breach occurring at the beginning of the contract is more likely deemed to be material than the same “size” breach coming near the end

a. an immaterial breach does not constitute the failure of an implied condition and the injured party cannot withhold performance or terminate the contract; however the injured party can claim damages for partial breach

Case: Brown-Marx Associates, Ltd. v. Emigrant Savings Bank

- P obtained loan to finance renovation of an office building; loan plan offered a ceiling loan of $1.1 million if a specific amount of leases were obtained or a floor loan if leases did not meet specific requirement 
Legal Significance: Express conditions must be met to the letter in order for the duty to perform by the other party to ripen.  [PP]  The substantial performance doctrine provides that where a contract is made for an agreed exchange of two performances, one of which is to be rendered first, substantial performance rather than exact, strict or literal performance by the first party of the terms of the contract is adequate to entitle the borrower to recover on it.  The intent of the doctrine is equitable: to prevent unjust enrichment or the inequity of one party’s getting the benefit of performance, albeit not strictly in accord with the contract’s terms, with no obligation in return.  [Casebook pp. 768-772, January 15, 2009]

Case: Plante v. Jacobs

- D was to furnish the materials for a home and build it for P; P was to pay $20k during the course of construction and refused; D filed a lien against home

Legal Significance: For substantial performance, the P should recover the contract price less the damages caused by D by the incomplete performance.
· Cost-of-repair rule: when there are a number of small items of defect or omission which can be remedied without the reconstruction of a substantial part of the building or a great sacrifice of work or material already wrought in the building, the reasonable cost of correcting the defect should be allowed.
· Diminished value rule: when the separation of defects would lead to confusion this rule should apply. (applies to the misplaced living room wall) [Casebook pp. 821-824, February 5, 2009]

· application of above rules depends on the nature and magnitude of the defect

3) Likeliness of cure: if the breaching party seems likely to be able and willing to cure, the breach is less likely to be material than where cure seems impossible

Case: Walker & Co. v. Harrison

- D leased a sign for his dry-cleaning business; someone threw a tomato at it and when D called to have it maintained/cleaned, P did not answer his calls until he instituted this action

Legal Significance: A breach must be material in order to repudiate a contract.  [Casebook pp. 828-831, February 5, 2009]

4) Willfulness: a willful (i.e. intentional) breach is more likely to be regarded as material than a breach caused by negligence or other factors

Case: K&G Const. v. Harris

- P was doing some bulldozing work when he knocked down a wall of D’s home; D refused to pay since P’s insurance company refused to cover cost of wall replacement; P stopped all work

Legal Significance: Where the total price for work is fixed by a contract, the work is not rendered divisible by progress payments.  If a subcontractor continues work after a breach, he is treating the breach as partial.  [PP]  [Casebook pp. 838-844, February 5, 2009]
· The failure of a contractor’s performance to constitute substantial performance may justify the owner in refusing to make a progress payment.
· In refusal to pay an installment is justified on the owner’s part, the contractor is not justified in abandoning work by reason of that refusal.
· Failure to perform an independent promise does not excuse non-performance on the part of the other party.  [PP]
UCC Section 2-717 Deduction of Damages from the Price

- the buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract

5) Delay: even a substantial delay will not necessarily constitute a lack of substantial performance; the presumption is that time is not of the essence unless the contract so state, or other circumstances make the need for promptness apparent; even if a contract says “time is of the essence”, a short delay will not be deemed material unless the circumstances show that the delay seriously damaged the other party

D. Material breach in contracts for the sale of goods: the UCC imposes special rules governing what constitutes substantial performance by a seller of goods (and thus when a buyer can reject the good)

UCC Section 2-601 Buyer’s Rights on Improper Delivery

- subject to the provisions of this Article on breach in installment contracts (Section 1-612) and unless otherwise agreed under the sections on contractual limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole; or (b) accept the whole; or (c) accept any commercial unit or units and reject the rest

1) “Perfect tender” rule: UCC Section 2-601 applies as long as the contract does not involve installments; seems to give the buyer the right to cancel the contract, and refuse to pay, if the goods deviate form the contract terms in any respect, no matter how slight

a. Not so strict: there are loopholes in the perfect tender rule; courts usually only allow buyers to reject the seller’s delivery if the defect is a substantial one; also, the buyer must follow strict procedures for rejecting the delivery, and the seller generally has the right to “cure” the defect

Case: Wilson v. Scampoli

- D purchased defective t.v. set; P came to fix it and needed to take parts back to workshop for repair; D refused; D wanted new set; didn’t allow P to take the parts; receipt allowed repair before replacement

Legal Significance: The dealer may conform his tender by adjustment or minor repair dependent on the warranty terms, and not have to substitute brand new merchandise unless the agreement expressly calls for it.  [Casebook pp. 850-853, February 5, 2009]

UCC Section 2-508

- where any tender or delivery by the seller is rejected because it is non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intent to cure and may make a conforming delivery within the contract time

2) Mechanics of rejection: the buyer may reject any non-conforming delivery from the seller; this right exists if the goods deviate in any respect from what is required under the contract; but the buyer’s right of rejection is subject to some fairly strict procedural rules

a. Time: rejection must occur within a reasonable time after the goods are delivered; the buyer must give prompt notice to the seller that buyer is rejecting

UCC Section 2-602 (1)

- rejection of goods must be within a reasonable time after their delivery or tender; it is ineffective unless the buyer seasonably notifies the seller

b. Must not be preceded by acceptance: the buyer can only reject if he has not previously accepted the goods; he will be deemed to have accepted them if either: 
1. after a reasonable opportunity to inspect, buyer has indicated to the seller that the goods are conforming or that he will keep them despite non-conformity; or 
2. buyer fails to make timely rejection (though this cannot happen until buyer has had a reasonable inspection opportunity); or 
3. buyer does not act inconsistent with the seller’s ownership

UCC Section 2-608 Revocation of Acceptance in Whole or in Part

1. the buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him if he has accepted it: 
a. on the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or 
b. without discovery of such non-conformity if his acceptance was reasonably induced either by the difficult of discovery before acceptance or by the seller’s assurances

2. revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods which is not caused by their own defects; it is not effective until the buyer notifies the seller of it

3. a buyer who so revokes has the same rights and duties with regard to the goods involved as if he rejected them

3) Revocation of acceptance: even if the buyer has accepted the goods, if he then discovers a defect he may be able to revoke his acceptance; if he revokes, the result is the same as if he had never accepted – he can throw the goods back on the seller and refuse to pay

a. Revocation vs. rejection: the buyer who wants to revoke an acceptance must make a stronger showing of non-conformity than the buyer who rejects – the revoker must show that the non-conformity substantially impairs the value of the goods, whereas the rejected must merely show the goods fail to conform in any respect; a buyer probably gets more time to revoke than to reject

4) Cure: both the buyer’s right to reject and his right to revoke an acceptance are subject to the seller’s right to cure the non-conformity 

a. Beyond contract: even after the time for performance under the contract has passed, the seller has a limited right to cure – he gets additional time to cure once the time for delivery under the contract has passed, if he reasonably thought that either: 
1. the goods, though non-conforming, would be acceptable to the buyer; or 
2. the buyer would be satisfied with a money allowance

5) Installment contracts: the UCC is more lenient to sellers under installment contracts than in single delivery contracts; a slight non-conformity in one installment does not allow the buyer to reject it, as he could in a single-delivery contract

UCC Section 2-612 "Installment contract"; Breach
1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent.

2) The buyer may reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; but if the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.

3) Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.
a. Cancellation of whole: the buyer has the right to cancel the entire installment contract if the defect is grave enough: cancellation of the whole is allowed if the defective installment substantially impairs the value of the whole contract

Case: Hubbard v. UTZ Quality Foods, Inc.

- D was to purchase a certain quantity of potatoes in separate shipments; color standard of potatoes was of importance; D rejected all samples and shipments and then repudiated contract

Legal Significance: The failure to satisfy one of the specifically enumerated standards in an agreement is a “substantial impairment.”  [Casebook pp. 853-859, February 5, 2009]

V. Excuse of Conditions

A. Hindrance: where one party’s duty is conditional on an event, and that same party’s wrongful conduct prevents the occurrence of the condition, the non-occurrence of the condition is excused, and the party must perform despite the non-occurrence

Case: E.I. Du Pont De Nemours Powder Co. v. Schlotman

- stock promised in exchanged for valuation after keeping plant operational for one year; plant was sold and dismantled within six months and value could be determined as a result

Legal Significance: When the performance of a condition for valuation has been prevented by the act of the vendee, the price of the thing sold is to be fixed by the jury.  That which serves as inducement to sign a deal must be part of the consideration and complied with for the contract to be performed effectively.  [Casebook pp. 789-790, January 22, 2009]

1. Implied promise of cooperation: court sometimes express this concept by saying that each party makes the other an “implied promise of cooperation;” one consequence of a breach of this implied promise is that the non-occurrence of the condition to that party’s duty is excused

B. Waiver: a party who owes a conditional duty may indicate that he will not insist upon the occurrence of the condition before performing; a court will enforce that party’s willingness to forego the benefit of the condition; in this event, the party is said to have waived the condition

Case: Connecticut Fire Insurance Co. v. Fox

- insured did not comply with proof of loss requirement based on insurer’s agent’s explanation of what was required; non-waiver form required agent to only complete an investigation and because he went beyond that, it was inapplicable and proof of loss requirement could be waived

Legal Significance: An insurance agent’s actions giving it apparent authority over the claims may waive the terms of the policy originally agreed upon. [Casebook pp. 795-797, January 22, 2009]

1. Minor conditions: courts will likely find a condition is waived if it is a minor one, such as a procedural or technical one

Case: Jacob & Youngs, Inc. v. Kent

- D hired P to build home with pipes of “Reading manufacture;” pipes installed were not of Reading manufacture but were otherwise the same; D learned a while later after living in home that most pipes were not of Reading manufacture
Legal Significance: An omission, both trivial and innocent will sometimes be atoned for by allowance of the resulting damage, and will not always be the breach of a condition to be followed by a forfeiture. The margin of allowable departure from the contract is determined by circumstances. [PP] [Casebook pp. 763-767, January 15, 2009]
2. Continuation of performance: if a promise continues his own performance after learning that a condition of duty has failed to occur, his conduct is likely to be found to operate as a waiver of the condition

a. Right to damage not lost: when a party continues his own performance after breach, or otherwise waives a condition, he has not necessarily lost his right to recover damages for breach of the condition

Case: Hanna v. Commercial Travelers’ Mutual Accident Association

- husband drove into river and drowned; discovered four years later and past time of immediate notice of death required by insurance policy; express condition needed to be fulfilled 

Legal Significance: When a person by express contract engages absolutely to do an act not impossible or unlawful at the time, neither inevitable accident nor other unforeseen contingency not within his control will excuse him, for the reason that he might have provided against them by his contract.  [PP]  If the express conditions precedent are not met in an insurance policy, the insurer has no obligation to fulfill the requirements of the policy in the event of an accident. [Casebook pp. 791-795, January 22, 2009]
Anticipatory Repudiation
A. Anticipatory Repudiation Constitutes a Breach of Contract

· A party commits an anticipatory repudiation if, before the time that his performance is due, he makes it clear by words or by conduct (a voluntary affirmative act) that he will breach when performance comes due. (EE, pg. 595)

· Repudiation can occur after the time when a contract is made and before the time when performance is due (EE, pg. 595)

· Repudiation can occur after performance of the contract has begun by one party, but before the repudiated performance is due (EE, pg. 595)

· A clear, unequivocal, and voluntary repudiation by one party is recognized as the equivalent of a material or total breach, provided that the threatened action or failure to act would be a material and total breach if it happened at the time due for performance. (EE, pg. 597)
B. Effect of Repudiation 

· When a repudiation occurs, the injured party has two options:

1. Accept the repudiation by treating it as an immediate breach. This allows her to:

a. Refuse to render her own performance,

b. Terminate the contract, and 

c. Sue for relief of total breach, OR
2. Delay responding to the repudiation to see if the repudiating party repents. The injured party may also:

a. Take affirmative steps to encourage retraction of the repudiation by notifying the obligator that he has a specified time period to recant. However, the obligee may change her mind at any time before retractions and accept the repudiation. (EE, pg. 598)

· Problems with responding to a repudiation:

· If the aggrieved party responds by terminating the contract, she takes the risk that the other party will deny that he repudiated and will declare her termination to be a breach. (EE, pg. 598)

· If her response is to delay accepting the repudiation, she takes the risk that a court will say that she aggravated her damages by not mitigating. (EE, pg. 598)

· Elements of Repudiation:

· Promisor must clearly, unequivocally, and voluntarily communicate, via words or conduct, an intention not to render the promised performance when it comes due.
a. Would have constituted a material breach – The threatened action or failure to act must be something that would constitute a material and total breach if it occurred at the time that performance was due. Minor deviation does not constitute a material breach, and thus does not constitute anticipatory repudiation.

b. Objective test – Promissor's statement or conduct must objectively indicate to the reasonable promisee that the promisor intends to breach materially when time for performance comes due.

c. Voluntary and purposeful repudiation – 

i. If the conduct does not lead to the conclusion of willful abandonment of the contract, it is premature for a promisee to declare repudiation, but the promisee may have grounds to ask for assurance of performance. (EE, pg. 600-601)

ii. Conduct that is inadvertent or beyond the promisor's control does not constitute repudiation

· Reasonable grounds for insecurity 

· Has the other party done anything to give reason to believe that they won't perform?

· Must look at the totality of the circumstances

· Information suggesting that the buyer is in financial distress (ppt, slide 25)

R2K § 250. When a Statement of an Act is a Repudiation (ppt, slide 5)

A repudiation is

· A statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages for total breach, or

· A voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach

Note: beware the "apparently unable" standard. If the obligee is wrong and the obligor does perform, obligee may be in breach if prematurely terminated performance. (ppt, slide 6)

R2K § 251 When a Failure to Give Assurance May Be Treated as a Repudiation (Selections, pg. 312)

· Where reasonable grounds arise to believe that the obligator will commit a breach by non-performance...the obligee may demand adequate assurance of due performance, and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance

· The obligee may treat as repudiation the obligator's failure to provide within a reasonable time...assurance of due performance...
UCC § 2-609, Right to Adequate Assurance of Performance (ppt)

· A contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance will not be impaired.

· When reasonable grounds for insecurity arise re: performance of either party the other may IN WRITING demand adequate assurance of due performance, and until he receives such assurance, may if commercially reasonable, suspend any performance for which he has not already received the agreed return.

· After receipt of a justified demand, failure to provide w/I a reasonable time not exceeding 30 days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the K.

C. Cases
Hochester v. De La Tour

· Facts: English gentleman traveler hires a courier to take him on a summer tour of Europe. The Englishman then writes to the courier saying that he will not honor his agreement to have plaintiff serve as a courier. The Courier sues for damages.

· Holding: P has two options: either to sue immediately or to wait until performance IF the breach equals an anticipatory repudiation (ppt, slide 5)
Hathaway

· Assumption by the other party that performance would be difficult does not excuse premature actions that prevent performance.

· The law forbids piling on damages after notice of repudiation

· Distinguish from preparations to perform before repudiation

Magnet Resources

· Who committed the first material breach?

· Restatement (Second) Contracts § 237 (1981), a material breach by either party to a bilateral contract excuses the other party from rendering any further contractual performance.
· What is a material breach? 
· A material breach is a single occurrence or several events that tend to defeat the purpose of the contract.

· Holding: Magnet was justified in asking for assurance of performance after the other party made late payments. B/c the other party did not make adequate assurances, Magnet was justified in suspending its own performance. Thus, Magnet's suspension of its own performance did not constitute material breach. (ppt, slide 17)

Greguhn

· Is the insurer’s refusal to pay for P’s injuries an anticipatory repudiation re: future benefits due?

· Doctrine of anticipatory breach has not been extended to unilateral Ks

Excuse Doctrines & Remedies
A. Impossibility of Performance (Assigned for Feb. 19; Covered in class on Feb. 26)

· Impossibility is a defense when events occurring after the contract destroy a necessary condition of performance

· A necessary condition of performance no longer exists or cannot happen.

· Performance must be made impossible b/c of a supervening event such as:

· Destruction (destruction of a thing necessary for performance)

· Illegality (govt action)

· Death or disability of promisor

Allocation of risk is a major issue in impossibility cases.

· Express Allocation of risk – expressly included in contract

· Implied-in-Fact – implied by custom or practice

· Implied-in-Law 

· Who is the superior risk bearer?

· Who is the superior risk avoider?

UCC § 2-509 Risk of Loss in the Absence of Breach

(3) In any case not [involving a carrier or a bailee], the risk of loss passes to the buyer on his receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer o tender of delivery. (CB, pg. 924)

UCC §2-613 Casualty to Identified Goods

When identified goods suffer casualty w/o fault of either party before the risk passes to the buyer...then 

a) if the loss it total, the contract is avoided; and 

b) if the loss is partial or the goods have so deteriorated as to longer to conform to the contract, the buyer...can treat the contract as voided or can accept the goods at a discounted price b/c of their diminished value. (CB, pg. 925)

R2K § 454
Cases

Taylor v. Caldwell, pg. 918
· Must the show go on if the music hall burns down?

Bell v. Carver, pg. 920
· Facts: Contractor installed air conditioner and expected additional work, but building burnt down and owners decided not to rebuild. Contractor brought action against property owners to establish lien to secure payment for installation of air-conditioner and heating unit. 

· Holding: Where building, on which corporation had begun installing air-conditioner and heating unit, was destroyed by fire, corporation was entitled to recover for labor and material expended on basis of quantum meruit. (Lexis)
Davis v. Skinner, pg. 922
· House on fire

Canadian Industrial Alcohol Co. v. Dunar Molasses Co., pg. 925
· Facts: Plaintiff and defendant entered into a contract for a specific and identified product (molasses for making rum during Prohibition). The contract provided that if the product failed to come into existence, the obligations of both parties would be terminated. Upon defendant's failure to deliver the product, plaintiff sued defendant for breach of contract. Defendant argued that its duty to deliver was conditioned upon its supplier's willingness to supply a sufficient amount of the product to fulfill plaintiff's order. 

· Holding: The court held that because defendant could have assured itself a supply sufficient for its needs, and because plaintiff was not informed that performance was conditioned upon defendant obtaining such a contract with its supplier, defendant's duty to perform under the contract was not discharged.

· Legal Significance: A defendant's duty to perform under the contract was not discharged because defendant could have assured itself a supply sufficient for its needs, and plaintiff was not informed that performance was conditioned upon defendant obtaining such a contract with its supplier. (Lexis)

B. Impracticality of Performance 

"A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost."
· Factors to consider when determining if performance is impossible: (CB, pg. 937, top of page)

1. A contingency – something unexpected – must have occurred.

2. The risk of the unexpected occurrence must not have been allocated either by agreement or by custom.

3. Occurrence of the contingency must have rendered performance commercially impracticable. 

· Factors to consider when determining if performance is impractical:

· Foresee ability of an event

· Foresee ability of a risk

· Payment of premium

· Fixed-price contracts

· Note – These factors may be probative but not individually dispositive

UCC § 2-615 Excuse by Failure of Presupposed Conditions
Except so far as seller may have assumed a greater obligation and subject to the proceeding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in party by a seller who complies with paragraphs (b) and (c) is not a breach of his duty...if performance...has been made impracticable by the occurrence of a contingency [that] the non-occurrence of which was a basic assumption on which the contract was made... (CB, pg. 941)
CASES

Marcovich Land Corp. v. J.J. Newberry Co., pg. 927
· Building burns down

Mineral Park Land Co. v. Howard, pg. 933
· Tenant brought action against legal successors in interest to landlord to recover profits allegedly lost as a result of landlord's alleged refusal to rebuild leased structure, as required by fire clause in lease, after it was destroyed by fire. 

· Facts: Plaintiff owned land in a ravine. Plaintiff and defendants contracted to give defendants the right to haul gravel and earth from his property for a construction project. Defendants agreed to take all gravel needed for the job from plaintiff's property and to pay plaintiff per cubic yard taken. In actuality, defendants took only a portion of the gravel used from plaintiff's property and failed to pay him the total owed. 

· Plaintiff sued defendants seeking recovery of the balance owed for the gravel taken and an amount for defendants' failure to take the entire amount from plaintiff's property. Defendants appealed the judgment for plaintiff, maintaining the remaining gravel was below water level and would have been too expensive to remove. The court modified the judgment by deducting the amount of damages awarded for defendants' failure to take additional gravel from plaintiff's property, since it was impracticable for defendants to perform.

· Holding: (1) unambiguous fire clause in lease agreement applied to situation where there was total destruction of building; (2) unconscionability theory did not apply to fire clause; (3) it was not impossible to require rebuilding of structure; (4) legal successors in interest to landlord could not be excused from performance on basis that tenant did not cooperate or provide plans for rebuilding; (5) trial court did not improperly deny discovery request by legal successors in interest to landlord; and (6) trial court did not make erroneous rulings on exhibits and testimony offered into evidence. (Westlaw)

· OUTCOME: The court modified the judgment by deducting the amount of damages awarded for defendants' failure to take additional gravel from plaintiff's property, since it was impracticable for defendants to do so; the remainder of the judgment was affirmed. (Lexis)

Transatlantic Financing Corp. v. United States, pg. 935
· Facts: Plaintiff contracted with defendant to deliver a cargo of wheat from Texas to Iran via the Suez Canal. When the Suez was closed, the contract became impossible to perform. Plaintiff argued that when it delivered the cargo by going around the Cape of Good Hope, it conferred a benefit upon defendant for which it should have been paid in quantum meruit. 

· Holding: The court held that plaintiff was entitled to only the contract price for transporting the cargo because performance of the contract was not rendered legally impossible by the canal's closure. Instead, plaintiff attempted to take its profit on the contract and then force defendant to absorb the cost of the additional voyage. When impracticability without fault occurs, the law seeks an equitable solution. There was no interest in casting the entire burden of commercial disaster on defendant in order to preserve plaintiff's profit. (Lexis)

· Test for Impossibility: Court identified a three-factor test for impossibility (CB, pg. 937, top of page)

1. A contingency – something unexpected – must have occurred.

2. The risk of the unexpected occurrence must not have been allocated either by agreement or by custom.

3. Occurrence of the contingency must have rendered performance commercially impracticable. 

Mishara Construction Co. v. Transit-Mixed Concrete Corp., pg. 942
· Strike 

· Don't cross the picket line

· PROCEDURAL POSTURE: Plaintiff contractor sought review of a judgment from the lower court (Massachusetts), which found that defendant supplier's failure to perform under its supply contract for concrete was due to impossibility of performance as a result of a picket line at the contractor's construction site in the contractor's breach of contract action.

· OVERVIEW: The supplier had supplied concrete pursuant to the parties' contract, but during the time the picket line was maintained on the site, the contractor made no deliveries despite several requests. The contractor informed the supplier it intended to buy concrete elsewhere and filed suit to recover the additional cost of the replacement concrete. On review, the court found that the lower court's jury instructions sufficiently covered the requirements that a definite quantity of goods and a definite duration of performance had to have been specified to enforce a contract for the delivery of the goods on a specified project. The court concluded that the lower court did not err in its refusal to instruct the jury that it had to find that the supplier breached the contract by failing to deliver the concrete to the contractor. The court determined that evidence that the picket line at the construction site, as a result of a labor dispute that neither party anticipated, made the contract impossible for the supplier to perform was properly admitted.

· OUTCOME: The court affirmed the judgment in favor of the supplier.
C. Frustration of Performance (Assigned for Feb. 26; Partially covered on Feb. 26 and on March 12)

R2K § 285

It is not enough that the transaction has become less profitable for the affected party or even that he will sustain a loss. The frustration must be so severe that it is not fairly to be regarded as w/in the risks that he assumed under the contract. (CB, pg. 954)

Cases

Krell v. Henry, pg. 946
· Assumption by the other party that performance 

· Who should bear the risk of the cancelled coronation?

· Seeing the coronation was the foundation of the contract. When the coronation was cancelled, the purpose of the contract (seeing the coronation) was frustrated and the value of the counter-performance (renting the room) was destroyed. Krell only valued the room because of it's location on the coronation route; after the coronation was cancelled, the room had no value to Krell.

Lloyd v. Murphy, pg. 950
· Car dealer claims commercial frustration of purpose b/c WWII rationing limits sales of cars

· To invoke frustration:

· Must prove that the risk of the frustrating event was not reasonably foreseeable, not in control of promisor

· Value of counterperformance is totally or nearly totally destroyed

· What are the factors to evaluate to determine if this case meets the test of frustration?

· Is cause of the frustration unforeseeable?

· Is risk of frustration allocated in contract? 

· PROCEDURAL POSTURE: Defendant appealed from a judgment of the Superior Court of Los Angeles County, California, which was entered for plaintiffs in a declaratory judgment action to determine whether defendant's obligations under his lease from plaintiffs had been terminated by war and to recover unpaid rent.

· OVERVIEW: Plaintiffs leased property to defendant in 1941 to sell cars. In 1942, the government restricted car sales because of the war. Defendant repudiated his lease, and plaintiffs brought a declaratory judgment action to determine whether defendant's obligations under the lease were terminated by the government's restriction on car sales and, if not, to recover unpaid rent. The lower court found for plaintiffs. On appeal, the court affirmed. The doctrine of frustration is limited to cases where the frustrating event was unforeseeable and the value of the bargained-for item is totally destroyed. In 1941, defendant was able to foresee the war and its consequences for car production. The value of defendant's lease was not wholly destroyed by the government restrictions because defendant was still permitted to sell some cars and could use the premises for other purposes. Thus, defendant was not entitled to relief from his lease.

· OUTCOME: The court affirmed the lower court's judgment because defendant was unable to establish that the doctrine of frustration relieved him of his obligations under the lease. (Lexis)

Downing v. Stiles, pg. 954
· Facts: The sellers operated a bar in a building that they owned, and were partners with the purchaser in a restaurant in the building's basement. The purchaser bought the sellers interest in the restaurant, gave them a promissory note, and agreed to maintain insurance. Later, the bar ceased doing business and a fire destroyed the building. The purchasers also gave a promissory note to the bank.

· The purchaser defaulted under both notes, and the sellers brought an action for damages. The parties stipulated that the insurance proceeds from the fire would be available for disbursement on the parties' claims. The district court only awarded a portion of the proceeds to the sellers and the bank. 

· The court reversed the trial court's judgment and held that the doctrine of "commercial frustration" was inapplicable because the evidence did not establish the continuation of the bar's business as the principal purpose of the contract. Although the lien interests of the bank and the sellers were less than the total amount of the insurance proceeds, all of such proceeds were subject to the parties' claims. The allowance of attorney's fees to the bank without foundation evidence was in error.

· OUTCOME: The court reversed the district court's judgment that relieved the purchaser of any further obligation under the promissory note to the sellers, awarded a portion of the insurance proceeds to the sellers and the bank, and awarded attorney's fees to the bank.
Smith v. Roberts, pg. 955
· Facts: Landlords filed suit against tenant for breach of lease after tenant failed to reoccupy leased premises, which suffered only smoke damage, after tenant's main store building next to leased premises was destroyed by fire. Tenant counterclaimed for damages against landlords alleging that landlords had caused delay in reconstruction of tenant's premises and asked for determination that lease was terminated. 

· The Circuit Court, Sangamon County, Simon L. Friedman, J., found that lease had been terminated, and landlords appealed. 

· The Appellate Court, Mills, J., held that: (1) commercial frustration doctrine terminated lease between landlords and tenant, and (2) refusal of landlords, as adjoining landowners, to grant permission to tenant, as excavating landowner, digging deeper than standard excavation depth, to inspect landlords' property, did not entitle tenant to recover costs incurred in underpinning landlords' property to protect tenant's reconstruction of its main store building. Affirmed. (Westlaw)

· Illinois court used two-prong test to determine whether defense of commercial frustration is a viable doctrine:

1. The frustrating event was not reasonably foreseeable; and

2. The value of the counter-performance by the lessee had been totally or nearly totally destroyed. (CB, pg. 956)
Remedies in Cases of Mistake, Impossibility, Impracticality, and Frustration 

20th Century Lites v. Goodman, pg. 960
· Wartime blackout means no more neon signs

· PROCEDURAL POSTURE: Plaintiff lessor sought payments due from defendant lessee for the lease of neon signs, which the lessee used to illuminate his business. The Municipal Court of the City of Los Angeles (California) entered judgment in favor of the lessee on the ground that a United States emergency war measure of August 1942, which ordered cessation of all outside lighting at night, including neon signs, excused the parties' performance. The lessor appealed.

· OVERVIEW: On appeal, the court affirmed and held that the trial court properly held that after the issuance of the emergency war measure, the contract was terminated and both parties were excused from performance. Under the doctrine of commercial frustration, the government ban on outside lighting at night frustrated the desired object of the contract without the fault of either party and harmed the lessee. The court found that the contract described the thing leased as an "electrical advertising display" and that in order to be an electrical display, it must use electricity. Unelectrified, it was merely a display and was not the "electrical advertising display" that the contract called for and that was the desired object to be attained from the contract. The fact that the display was visible during the day was of no consequence. The court rejected the lessor's claim that the termination of the contract violated principles of equity. The court also rejected the lessee's claim that the dim-out regulation merely suspended, rather than terminated, the contract during the 14-month existence of the regulation. The doctrine of commercial frustration brought the contract to an end.

· OUTCOME: The court affirmed the judgment of the trial court in favor of the lessee that the parties were excused from performance of the lease because of the dim-out regulation. (Lexis)
Quagliana v. Exquisite Home Builders, pg. 962
· Room with a view
Albre Marble and Tile Co. v. John Bowen Co., pg. 964
· Facts: State terminates contract; Subcontractor to the general contractor seeks to recover for fair value of work and labor furnished to Contractor prior to termination of general contract
· Holding: Contractor can recover for work and supplies "wrought into" a structure (Hillman, pg. 316)
	
	Impracticality
	Impossibility
	Frustration of Purpose

	What were the parties' assumptions at time of contracting?
	Both parties do not expect for event to occur.
	Both parties expect that the condition necessary for performance will exist


	Both parties assume basis for bargain will continue to exist

	What is the event? (What happened?)
	Typically something that causes higher costs (prices increase, supply decreases, etc.)

Performance is impractical when it involves excessive or unreasonable costs

But –that costs are higher than expected is not an excuse; must be prohibitively more costly
	Events occurring after a contract is made that impede performance by either party

· Destruction of specific thing needed for performance

· Legal impediment

· Death or disability of promisor
	Change in circumstances that makes one party's performance virtually worthless to the other.

Performance is still possible, but a supervening event causes an actual, but not literal, failure of consideration.

Something that defeats the purpose of the contract, rendering performance pointless

	Was the event anticipated?

Was the event foreseeable?

Did one party cause the event?
	Unanticipated event occurs w/o fault of either party
	Unanticipated event occurs w/o fault of either party
	Supervening event w/o fault of either party destroys value of contract for one party

	Can performance still occur?


	Yes, performance is still physically possible but would be very onerous 
	No, performance is physically impossible b/c something or someone necessary for performance no longer exists. 
	Maybe performance is still physically possible or financially feasible, but it would be pointless.

	Why should the performance be excused?
	Cost is unreasonably and excessively prohibitive
	Necessary condition no longer exists or cannot happen
	Performance is pointless; no value to one party.

	Is the risk allocated to one of the parties?

Who should bear the risk? 
	Factors to consider:

· Contract terms (Is there an express allocation of risk --> look at specific terms in contract; Is there an implied allocation of risk --> look at general things like insurance)

· What is the custom in the industry or area?

· Who is the superior risk bearer?

· Is risk within the scope of assignment of risks within the contract? (Mishara)



	Exceptions?
	
	
	

	Result Sought
	Performance is excused
	Performance is excused
	Performance is excused

	Typical Damages & Remedies
	Restitution damages (Quantum meruit)

Reliance damages

Judicial reformation of contract


	Restituion damages (Quantum meruit)

Reliance damages
	

	R2K/UCC Sections
	
	
	

	Cases

	Transatlantic – war blocks Suez Canal, so shipping time/cost increases dramatically

Mineral Park
	Taylor – music hall burnt down

Bell

Davis

Canadian – Sugar refiner doesn't have enough sugar and cannot get more
	Krell – No coronation

Lloyd –WW2 car dealership

Downing

Smith 

Quagliana




Remedies Overview
1. A Breach must have occurred.  Ask:

a. What exactly is the duty of performance (what has been promised)?

b. Has there been a failure to perform?

c. Whether the failure to performance amounts to a breach

i. Was the duty subject to an express condition?

ii. Unless there was strict compliance with the condition, failure to perform is not actionable

d. Was the duty subject to a constructive condition?

i. Must be substantial compliance (fact question, not easily solved)

ii. Also think about whether or not there was a prior material breach

iii. Waiver, estoppel, and election issues to contend with

iv. Prevention/Failure to cooperate

v. Impracticability and Frustration of Purpose

e. If there has been a breach, what course of action is available to the injured party?

i. See material breach and repudiation

ii. Use timeline diagrams to place things in chronological order and evaluate them properly.  Finger the person who commits the first material breach or the first repudiation.

2. Remedies presupposes: [EE 628]

a. A valid and enforceable contract has been entered into and 

b. One of the parties has materially breached the K. (no breach = no remedy).

3. Types of suits

a. Suit on contract
i. Suit for breach of contract where court determines damages
ii. Reasons we want to enforce contract

1. Bargain theory

a. We want to enforce contracts because they are wealth-enhancing, so the more contracts we have, the richer we are

2. Fried

a. We want to enforce contracts because they are freedom-enhancing. By allowing ourselves to be bound, we are actually expressing our freedom

b. Quasi-contract suit. Not asking for enforcement of K, but damages based on actual value of performance [CT 95]
i. Plaintiff is not asking for enforcement of contract, but rather for damages based on value of performance
1. Examples
a. Contract is too vague to be enforceable
b. Contract is illegal
c. Parties have been discharged due to impossibility or frustration of purpose
d. Plaintiff has materially breached K herself
c. Buyer may also exercise the “self-help” remedy of rejecting non-conforming goods. [CT 107]

4. Two types of remedies in contracts: [Gilbert 264]

a. Damages: Money compensation (law) is favored for reasons of practicality and policy (efficacy and no forced labor) and because of historic dichotomy between courts of law and equity [EE 630]

b. Specific Performance: (equity) 

5. Burden of proving damages is on P, although some evidentiary presumptions or inferences may help to alleviate the burden [EE 632].  

6. Focus is on economic injury, not aggravation, inconvenience or emotional distress [EE 632]

7. If P successfully demonstrates his damages, he will receive a judgment (a finding of liability) from the court against D.  If D doesn’t pay voluntarily, P must attempt to execute the judgment upon D’s assets. [EE 634]

8. Analysis Methodology [EE 628]

a. Step 1: determine the nature and extent of P’s compensable loss, including both the harm suffered and the availability and form of legal remedy/remedies to redress it.

b. Step 2: decide which of the remedies most efficiently and comprehensively compensates for it.

c. Step 3: consider policies or principles that may limit D’s liability for the loss.
Address not only what type of damages are available (expectancy, restitution or reliance), but also the theory of obligation from which is stems (AwC, Promissory Estoppel, Unjust Enrichment) and the appropriate measure of damages.  [Class Notes, 4/22/2009]

JUDICIAL REFORMATION

Equitable remedy where the court re-writes the contact in order to achieve what the parties intended at the time of contract. Controversial remedy; leading case is ALCOA (Aluminum) 

Restmt 158

Restm 272
Restitution

Essential Reliance – justice requires a remedy 

If other party is somehow at fault for causing the event that excuses performance (Hillman, pg. 317)

ALCOA*

· Not an assigned case, but Hillman and EE discuss it at length wrt impracticality, frustration of purpose, and judicial reformation

· Assumption by the other party that performance 

Thieme v. Worst, pg. 968
· Water rights: Use it or lose it

· Judicial Reformation of contract b/c court wanted to honor parties' original intentions and b/c defendant was willing to fix problem; Court said that if defendant did not meet his commitment to fix the problem that the court would consider other remedies

National Presto

"A thing is impossible in legal contemplation when it is not practicable; and a thing is impracticable when it can only be done at an excessive and unreasonable cost."
I.
What is Judicial Reformation?

A.
Judicial reformation is an equitable remedy where the courts “re-form” the contract to achieve a more equitable result.

II.
ALCOA v. Essex Group, (W.D. Pa., 1980), pg. 973

A.
N.B. The casebook doesn’t include an excerpt from Alcoa and Sandoval didn’t include it as a case on her syllabus. However, the casebook and Hillman’s Concise Handbook discuss Alcoa at length as a major example of judicial reformation and the controversy caused by the case.

B.
Aluminum Supplier vs. Aluminum Processor

C.
Issue: Can a court amend the terms of a contract?

D.
Holding:  Yes, “under Indiana’s doctrines of impracticability and frustration of purpose, seller [Alcoa] was entitled to reformation of long-term toll conversion service contract where, following execution of the contract, seller’s nonlabor production costs rose greatly beyond the foreseeable limits of risk under nonlabor component of objective pricing formula which was tied to wholesale price index for industrial commodities and where, without judicial relief or economic changes that were not presently foreseeable, seller stood to lose in excess of $60 million out of pocket during remaining term of contract.” (Westlaw)

E.
Procedural History: Not stated in casebook.

F.
Facts: 

1.
Alcoa and Essex had a long-term fixed price contract where Essex supplied aluminum to Alcoa and Alcoa processed the aluminum. “The parties adopted the Wholesale Price Index-Industrial Commodities (WPI) as a measure for adjusting Alcoa’s production charges. The WPI did not reflect unexpected cost increases caused by inflation in oil prices and pollution controls and Alcoa stood to lose more that $75 million under the contract.” (CB, pg. 973)

G.
Rule: “A court may excuse only part of a promised performance and enforce the remainder.” (CB, pg. 972)

H.
Rationale:

1.
Alcoa argued that the “shared objectives of the parties wrt the use of the WPI had been frustrated.” (CB, pg. 973)

2.
“The court reformed the contract according to a formula [that] the court concocted to allow Alcoa a profit of ‘one cent per pound of Aluminum,’ subject to an already agree contractual ceiling.” (CB, pg. 973)

3.
Alcoa was very controversial.

III.
National Presto Indus., Inc. v. United States (Court, 1964), pg. 982 

A.
Govt Contractor vs. Federal Govt

B.
Issue: Not given in casebook.

C.
Holding: “Where [a contract] has allocated the risk to neither side, a judicial division is fair and equitable.” (CB, pg. 982)

D.
Procedural History: Not given in casebook.

E.
Facts: Not given in casebook.

F.
Rule: Judicial reformation may be used to re-allocate risk of loss between parties where the contract did not allocate the risk to either party.

G.
Rationale:

1.
“[I]t is [sometimes] equitable to reform the contract so that each side bears a share of the unexpected costs...Reformation, as child of equity, can mold its relief to attain any fair result.” (CB, pg. 982)

IV.
Critics make the following arguments against reformation:

A.
Judges unqualified to reform contracts argument: 

1.
Judges are not qualified to rewrite the contracts of other people...“Nothing in their prior training as lawyers...qualif[ies] them to invent new viable designs for disrupted enterprises.” (CB, pg. 974)

2.
Hillman rejects this argument, noting that judges routinely decide complex cases, so there’s no reason that they wouldn’t be able to reform contractual agreements. (Hillman, pg. 319)

B.
Violation of civil liberties argument: 

1.
“When an unforeseen event has so drastically altered a contract that the parties to it are fully excused from [performing]”...where does the court get the authority to impose a new contract on the parties without the parties’ full agreement to the contract? (CB, pg. 974)

2.
Hillman rejects this argument, pointing out that “business parties expect flexibility and cooperation when things go awry in their contracts...If the parties reasonably expect adjustment, [then] judicial reformation is only a form of specific performance that supports parties’ freedom to contract.” (Hillman, pg. 320)

3.
Hillman also notes that the UCC § 2-615, cmt. 6, “expressly authorizes judicial reformation in excuse cases.” (Hillman, pg. 320)

C.
Unnecessary argument:

1.
Argues that remedies, including rescission, etc., already exist to deal with such situation. (CB, pg. 974, see footnote 2)

2.
Hillman rebuts that reformation is essentially a type of gap-filler. (Hillman, pg. 320

V.
Proponents make the following arguments for reformation:

A.
“Imposing a duty on the advantaged party to accept a ‘fair and equitable’ adjustment proposal made by the disadvantaged party...is consistent with emerging notions of good faith performance and Alcoa’s second peg in the ‘new’ spirit, loss avoidance.” (CB, pg. 976)

B.
Relational theory:

1.
Contract reformation was necessary to preserve the long-term relationship between the parties and the third parties who depended on the parties to perform.

2.
“Relational theory...supports a court imposed adjustment to preserve the contract, to adjust the price and to avoid the twin devils of unbargained-for hardship and unjust enrichment.” (CB, pg. 977)

VI.
UCC § 2-615, cmt. 6 (CB, pg. 980-981)

A.
In situations in which neither sense nor justice is served [by either excusing or not excusing performance], adjustment under the various provisions of this Article is necessary, especially the sections on good faith, on insecurity, and the general policy of this Act to use equitable principles in furtherance of commercial standards and good faith.
CALCULATION OF EXPECTANCY DAMAGES FOR BREACH OF A.W.C.
Expectation Damages Triangle:

 SHAPE  \* MERGEFORMAT 



Types of expectation Damages

1. Incidental (Normally added to general damages)
a. Costs which pop up as an incidence of trying to cover (shipping, costs of finding substitute goods, etc.)
2. Direct/General (Always recoverable)
a. Flow naturally from the breach regardless of victim’s circumstances

b. e.g. Payment I should have received, contract-market differential, cost of cover
3. Consequential/Special (recoverable if they pass the foreseeable test)
a. Injuries in addition to direct damages which were caused by breach result from victim’s specific circumstances.
b. e.g. lost profits
EXPECTATION INTEREST: 

Expectancy damages seek to give the injured party what she expected from the K (benefit of her bargain) so that she is in as good a position as if no breach had occurred. 
1. Morello [CB 227]: Sub contracted to do masonry job for $44K.  Sub breached and prime contractor had to spend $54K to complete remaining work.  Sub sued for value of his work ($9K) and trial court incorrectly applied $9K to offset prime contractor’s recovery.  $54K spent was in addition to work already done and correct measure of loss is difference between K price ($44K) and amount paid ($54K).  Value of Subs work is applied because damages would have been higher if he had not contributed. Note that K was not divisible, there was not substantial performance and abandonment was willful.  
2. CALCULATION OF DAMAGES: P’s losses less any gains or recoupment. 

a. Damages = (Loss of value + other loss) – (Loss avoided + Costs avoided)
i. Loss of value: K price – cost of cover

ii. Other loss: consequential or incidental damages

iii. Loss avoided: mitigation, such as allocating purchased material to another job

iv. Costs avoided: expenses that would have been incurred in performing if no breach
v. Overhead: can be recovered where it can be allocated to a K and the business is not in a state of decline, so that it would have been able to replace the breached K with another project. 
b. CL and UCC approaches to damages are very similar [EE 643]
i. Both use money damages as primary remedy and reserves remedy of specific performance for special cases.
ii. Seller’s remedies: UCC §§ 2-703 – 2-710
iii. Buyer’s remedies: UCC §§ 2-711 – 2-717
1. UCC § 2-716, Specific Performance:
a. Goods are unique
b. Cover is not possible
c. May include payment of price, damages or other relief court deems just.
2. Buyers can recover consequential damages, but Sellers cannot.
c. Executory contract

i. Measure of damages is difference between the K price and the market price at the time and place of the breach

ii. If the market price and the K price are the same, then plaintiff gets only nominal damages

iii. Cooper [CB 237]: D failed to deliver bales of cotton to P and P sued for damages based on D’s ability to sell the cotton to another buyer for slightly higher price. Court uses measure of damages for executory K as difference between K price and market price.  Since jury found that market price at the time and place of breach was equal to the K price, P sustained no actual damage.   
3. METHODS OF MEASURING Expectancy Damages
a. Objectively: based on the market value of the promised performance (market price – K price) [Groves]
b. Subjectively: based on value of performance to the injured party himself in light of party’s particular circumstance. [Peavyhouse, no longer followed]
i. Courts will only use the objective measure of expectancy (market value of performance) and not the subjective standard (value to buyer)
ii. Contracts can be wealth-enhancing in a number of ways, but the law only protects the objective value, not the subjective/emotional. You are put in the same position as performance, but only in economic terms. 

c. Cost of Completion or Decrease in Value Method?  

i. Cost of completion- in case of defective performance by defendant, plaintiff can get the cost of remedying or completing the performance.

ii. Diminution of value will be awarded where the cost of completion is clearly disproportionate to the value of the performance—avoid economic waste
iii. Economic waste theory R2K § 346, comment b.[Groves p. 214]
1. Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding, at a cost that would be imprudent and unreasonable.  The law does not require damages to be measured by a method requiring such economic waste.

2. If no waste is involved, the cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance (cost of completion of promised performance)

3. Groves says waste only comes into play when the cost of remedying the defect involves wrecking a physical structure, completed or nearly so.  Concludes where no such waste involved, cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance (cost of completion of promised performance)

iv. Groves [CB 209]: D did not restore land as promised after gravel excavation. Cost of restoration was $60K while resulting value of land would be only $12K. Issue re: whether to measure damages by actual cost of remedying the defect in Expected Performance (restore land to uniform grad) or by value of land on completion of Expected Performance. 

1. Majority: P entitled to $60K ( Looked at probable intentions of P after restoration, believed P would keep land and that its condition was important to P. P ought to have right to do what it wants with its land.  No waste involved, so cost of remedying the defect is the amount awarded as compensation for failure to render the promised performance (cost of completion of promised performance) 

2. Refers to Substantial Performance: doctrine examines the materiality of the deprivation of expected benefit where one party has substantially but not fully performed

3. Dissent: Would have awarded $12K on theory P only suffered $12K loss. Dissent argued parties contemplated putting land in shape for sale, restoration was not important to P, only incidental term of K, restoration not what P contracted for. 

v. Peevyhouse (1963) [CB 218]: Ps sued D for failing to restore land after strip mining. Cost of restoration was $29K but would only increase value of land by $300.  Issue: what is the proper measure of expectancy damages?

1. Makes a distinction between the primary and incidental purposes of the contract.

2. Majority focused on huge discrepancy b/n amounts, denied cost of restoration. Applied economic waste doctrine to conclude damages are limited to diminution in value of premised b/c of non-performance.  Justified by saying restoration of land term was incidental to K.  No longer followed.
3. Dissent pointed out P had insisted that restorative and remedial provision be included in K, or would not agree to K. Restoration important to P

vi. Rock Island [CB 221]: Cost of land restoration hugely disproportionate to increase in land value by restoration. 

1. Changes view from Peevyhouse.  Cost of performance is proper measure of damages under circumstances: 

a. Public policy changed with adoption of Oklahoma statute requiring reclamation of open cut mining.  

b. The K expressly included a reclamation clause and required the lessee to bear the cost of reclamation

2. Held: reclamation requirement is not incidental to K’s main purpose, so cost-of-restoration measure applies (unless term is incidental to K’s main purpose and cost grossly disproportionate to diminution in value/economic waste)

vii. Radford [CB 224]: P sold piece of land to D.  D promised to build wall to divide P’s remaining land. D did not build land. Cost of getting 3rd party to build wall would cost $3K. Wall would DECREASE value of land by $1K. Court allowed P $3K award.  Court says it is for P to judge whether the thing for which he has contracted will serve his interest, and if it is not supplied by the contracting party, P should be compensated.
4. LIMITATIONS on Expectation Recovery [EE 648]

a. Foreseeability: at the time of making the contract, the party who ultimately breached reasonably should have realized that those damages would be a likely consequence of the breach. [Hadley, see consequential damages]
i. Objective reasonable person standard

ii. Typical limits recovery for consequential damages [EE 650]

iii. UCC § 715 and R2K § 351 expressly repudiates the “tacit agreement” test for the award of consequential damages. (where a breaching party may escape liability for foreseeable consequences unless she tacitly consented to be liable for the foreseeable damages).  

b. Certainty [EE 661]

i. P must show the fact and extend of her loss by a preponderance of the evidence.  Two threshold questions:

1. Whether P proved injury
2. Whether P has provided sufficient evidence to determine amount of loss.

ii. Damages need not be calculated with mathematical certainty, in light of evidence of actual injury, reasonable damages may be awarded 
1. White v. Benkowski : Compensatory damages are not required to be ascertained with mathematical certainty; reasonable damages award upheld to compensate for actual injury proven, though punitive damages are not generally available for breach of contract, even if intentional

2. Hawkins v. McGee: The remedy for breach of a doctor-patient contract for an experimental skin graft operation that made the minor patient’s hand worse (and hairy) is expectation damages, the difference in the value of a good hand as compared to the bad (hairy) hand he received), in light of the doctor’s promise to the patient’s family that he would create a 100% good hand

iii. New business rule: may bar recovery for speculative lost profits where there is no track record of past earnings, unless P can establish his loss beyond a preponderance of the evidence. [EE 664]

1. Modern trend is to allow an established business to recover lost profits based on prior profits [Gilbert 267]
2. Evergreen Amusement [CB 266]: Operator of drive-in movie theatre sues contractor for lost profits during the period of delay in construction.  Three possible rules:

a. General Rule: loss of profit is an element of damages for an established business in operation long enough to provide a reasonable basis for estimation of damage. 

b. RK § 331: damages are recoverable for profits prevented by breach of K only to the extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty.  

i. Where the evidence does not establish such certainty, damages may be measured by the rental value of the property.

c. Minority/Conservative Rule: Some jurisdictions provide that new businesses cannot recover lost profits
d. Here, court applies minority rule and doesn’t admit evidence to establish certainty of profits (says its speculative for new business).  Thus, damages measured by the rental value of property.

3. Lakota Girl Scout [CB 268]: Lakota hired D to run its fundraising campaign, which was unsuccessful due to D’s mismanagement.  Lakota sues for lost profits from breach of K.  Court tests whether profits are speculative based on (1) proof that some loss occurred; (2) loss flows directly from breached agreement and is foreseeable; (3) proof of a rational basis for calculating profits.  Court doesn’t apply new business rule because Lakota is an ongoing enterprise, fundraising is a single venture and manager of fundraising campaign should have foreseen that his mismanagement would lead to less fundraising (lost profits), similar to Armstrong.
iv. Freund [CB 227]: D to publish book and pay P royalties resulting from book sales. Rule: Damages must be proven with reasonable certainty (not mathematical certainty) and must be a natural and probable consequence of the breach.  Here, amount of royalties could not be proved, speculative. P recovered only nominal damages.
c. Duty to mitigate: Requires injured party must act reasonably and in good faith after breach. R2K § 350. [EE 653]
i. Objective standard, with sympathetic eye toward P. P not expected to take action that is unduly burdensome, humiliating or risky to reduce loss.

ii. Burden of proof to show failure to mitigate is typically on D.

iii. Substitute transaction is most obvious form of mitigation.

1. Lost volume is not treated as a substitute transaction: [EE 658]

iv. Mitigation Expenses Recoverable: The non-breaching party may recover the reasonable costs of mitigation efforts, even if the efforts are unsuccessful. [CT 104]

v. Aggravated Damages: Non-breaching party may not aggravate damages.

1. Clark [CB 252]: P hired Clark to clean and repair paintings and tried to breached the K by telling Clark to stop work.  Instead, Clark completed all of the work and claimed he was owed for the whole.  Rule: Non-breaching party to K may not persist in the work after K has been terminated and increase damages (cost of work completed + lost profits for work cancelled).  Here, Clark may not recover for work done after P notified him of cancellation.

2. Schiavi [CB 254]: Son breaches K to purchase mobile home and father offers to complete purchase so son doesn’t lose his deposit.  Instead, Schiavi sold mobile home to third party for a lower price and sued son for lost profits and interest.  Rule: Non-breaching party had a duty to take reasonable steps to mitigate damages, but is not required to expose himself to unreasonable risk, humiliation or expense.  Here, it was reasonable for Schiavi to mitigate by pursuing father’s offer to purchase the mobile home.  Failure to mitigate precludes damages.

3. Exception: UCC § 704(2) allows P to exercise of reasonable commercial judgment for the purposes of avoiding loss and of effective realization either:

a. Complete the manufacture and wholly identify goods to K

b. Cease manufacture and resell for scrap or salvage value

c.   Proceed in any other reasonable manner.
vi. Contracts for sale of goods [Gilbert 268]: If a buyer fails to cover (buy substitute goods) when she could have, she will not be permitted to recover consequential damages that could have been avoided by covering (UCC § 2-715(2)).  Similarly, if the buyer repudiates, the seller cannot run up charges by packing, shipping, etc. and must cease manufacturing goods contracted for unless the completion would facilitate resale and thereby reduce the buyer’s charges (UCC § 2-704(2)).

vii. Employment Contracts:  If an employer wrongfully terminates employment, the employee must look for a comparable job.

1. Injured Employers: Injured employers usually hire a substitute. Employer’s expectancy damages equal difference b/n salary employer must pay new employee and salary employer would have paid breaching employee. Employer must hire reasonable replacement – must attempt to obtain equivalent services at the lowest possible cost. If the only substitute employee available is more qualified than breaching employee, K law usually ignores extra benefit employer receives b/c employer had no choice to accept benefit. 

a. Handicapped Children’s Ed. [CB 232]: Speech therapist resigns in violation of her contract.  Only available replacement is more qualified and more expensive. Issue: (1) did she breach and (2) was school board able to recover the increased salary they had to pay to replacement?

i. Court held therapist breached her K.  School didn’t need a more experienced therapist and additional value was imposed upon school and thus could not be characterized as benefit (foisted principle). Reasoning like that in UE (party receiving the benefit must want/consent to it). 

2. Injured Employees: If employer wrongfully terminates an employee, employee is entitled to any unpaid salary up to time of breach and her salary for the remaining term.  BUT employee must MITIGATE damages. K law deducts from her recovery any salary she makes or could have made by accepting reasonable suitable employment. 

a. Parker [CB 256]: Shirley MacLaine had K to play the lead in a musical production in California.  Film company cancels her K and offers a role in a western movie, filming in Australia, claiming it is a substitute offer and P is required to take the role to mitigate damages.  Court held that an employer must show that comparable employment was available and the employee rejected it or did not make efforts to seek it.  D did not question whether P used reasonable efforts to obtain other employment.  Sole question was whether P is required to accept movie role.  Court found this role to be inferior to the musical role and thus, P is not required to accept an inferior substitute.

b. It is never reasonable to require the non-breaching party to deal with the breaching party to mitigate.

3. In employment context, duty to mitigate by taking a substitute offer considers the impact on P’s career goals, personal development and dignity. [EE 658]

viii. Construction Contracts: 

1. General Rule [Gilbert 268]: A contractor cannot add to Owner’s damages by continuing to work after the O breaches, but generally is not under a duty to find an alternative construction job during the period he would have been working on the cancelled contract because he is not required to take additional business risk as a result of O’s breach.

a. If O can prove that Contractor would not have been able to take on a new job but for O’s breach (Contractor has not lost volume), then profits from new job may reduce Contractor’s damages from O’s breach.

2. Injured builders: K law must give builder net profit it would have made on K (K price – cost of completion) and any amount already expended in furtherance of the project. 
a. Warner [CB 228]: Builder sued for lost profits (10% profit in K) as result of breach.

i. Rule: purpose is to put P in the position as if the work were performed.  P has right to recover such sum as in damages he would have realized in profits if K had been fully performed. K price – cost plan (labor and materials) = profits P would have realized if K had been fulfilled. In addition to lost profit, P has right to receive expenditures for work and labor supplied toward completion of K. 

3. Injured landowners: If builder breaches and landowner hires another builder to do same job, new K is called “cover” K. 

a. Injured party allowed to recover what it has cost him to complete same work, over and above the original K price. Cover price – K price = remedy

b. Recovery for lost profits due to delay in completing house: Landowner must show both that damages were reasonably foreseeable and that she can prove them with sufficient certainty.
ix. Contracts for Sale of Realty: [Gilbert 274]

1. Seller’s breach: many states hold that Buyer’s damages remedy is limited to out-of-pocket costs, unless Seller’s refusal to convey was in bad faith.  Buyer can also seek specific performance.

2. Buyer’s breach: Seller is entitled to recover K price – Market Value of the property in question.  Seller can also pursue specific performance, which usually requires Buyer to purchase the land by a certain date, after which, Seller can sell to another person and Buyer owes damages for any costs and deficiency that results. 
d. Causation: Examine only ACTUAL losses naturally and proximately caused by the breach. [EE 660]
i. Usually more of an issue for consequential damages, not direct damages.
ii. Thorne [CB 226]: K1: 4-ply roof. D left job = breach.  P signed a second K to cover: 5-ply roof (more expensive) + additional items not in K1. Rule: a party damaged by a breach may only recover for losses which are the natural consequence and proximate result of that breach.  Injured party cannot be put in a better position than if K1 had been performed.  Thus, P cannot recover damages based on increased scope of work in K2, must be based on same scope of work in original K1.

e. Unfair forfeiture: courts exercise general discretion to temper enforcement of K rights when rigid enforcement would have an unjustifiably harsh effect. [EE 665]

i. When K has been substantially performed and the cost of rectifying the non-willful and non-material breach is disproportionately large in relation to the value of the benefit of full performance, diminution in value may be more appropriate measure of damages.
1. Jacob & Youngs v. Kent (1921) [CB 763]: where some of the pipe used to build a house was not made in Reading, per specifications, but omission was trivial and innocent where other pipe was the same quality and error cannot be fixed without tearing the house apart.

ii. Where breach involves a material term, damages are rarely limited by the market value of the term.

iii. Peevyhouse: (see above).  Court refused to award damages for cost of restoring land because cost was greatly disproportionate to the increased market value to land from restoration.  Court held restoration term was incidental to contract’s purpose and not a material obligation.  Probably incorrect.

iv. Rock Island: (see above). Court did not follow Peevyhouse because state had enacted policy requiring strip miners to rehabilitate land, so reclamation obligation can no longer be seen as incidental, but is material.
5. CONSEQUENTIAL DAMAGES
a. Losses consequent on the breach in third party transactions or endeavors which were dependent upon the contract [EE 646].

i. Contrast to: Direct damages = compensation acting as direct equivalent for the expected performance.

ii. CL: Requires (1) probability that D’s breach was the only reason for the loss, (2) D should have reasonably understood that this consequence was likely and (3) P could not have prevented the loss.

b. UCC 2-715(2)(a) and (b): Consequential damages resulting from seller’s breach include (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and (b) injury to person or property proximately resulting from any breach of warranty.

i. Expressly repudiates the “tacit agreement” test.

ii. But see Lamkin [CB 250]: Failure to provide $20 light kit for tractor resulted in $450 damages because P couldn’t plant crops at night. Breaching party did not tacitly consent to assume particular risk arising from breach. (extreme minority view)  Imposes higher level of foreseeability than UCC’s “reason to know standard.”
iii. However, court may manipulate rule and general requirement of proving consequential damages with sufficient certainty. If court strongly believes breaching party actually caused a loss, more likely to relax the certainty requirement; courts are more likely to award lost profits when party willfully or negligently breaches then when breach in innocent or common (Compare Evergreen and Lakota)  
iv. Requires non-breaching party to reasonably mitigate.
c. Hadley v. Baxendale (1864) [CB 246]: Mill owners shipped mill-shaft out for replacement and carrier delay caused the mill to sit idle longer than necessary.  Court did not hold carrier liable for mills lost profits during the delay because carrier had no way of knowing the delay caused the mill to lay idle. Articulated two conditions that formed basis of UCC § 2-715 and R2K § 351, where damages for breach may be recoverable only if one is met.  Either:

i. Loss arises naturally from breach, in the ordinary course of things 

1. General damages – direct and consequential damages that should be obvious to breacher in light of market circumstances.

ii. May reasonably be supposed to have been contemplated by parties at the time of the K as a reasonable consequent of breach.

1. Consequential Damages – such as lost profits.  Modern rule is to focus on information available to breacher to determine if he has a basis for expecting the loss as a probably result of breach. (Modern = significant likelihood).

iii. Here, lost profits are consequential damages b/c not every miller would have lost profits b/c of carrier’s delay. Some would have had substitute shaft. 

iv. P could only recover if carrier should have reasonably foreseen that its delay would cause such losses (objective test – what reasonable person would know). P did not tell Carrier about consequences of delay nor would reasonable carrier have gleaned ramifications. 

1. Encourages disclosure, allocation of risk (may result in higher K price)

d. Armstrong [CB 250]: D, repair man, did not properly fix crank. Crank had to be sent back. Mill had to close b/c of delay, P lost profits. P allowed to recover lost profits. Compare to Hadley, where lost profits were not foreseeable to carrier for mis-shipment, but lost profits may be foreseeable when Armstrong failed to complete the repair in a workmanlike manner.
e. claims for loss of good will or reputation have not always been successful

f. courts allow such a recovery only when there is a reasonable basis from which to calculate damages 
g. Underlying reasoning

i. Price-setting issue
1. You can’t price for something you can’t foresee

ii. Asymmetry of information
1. Whereas information about risk in direct damages is equally available to both parties, information about consequential damages is asymmetrical

iii. Incentivizes least cost avoider to communicate risks
1. For the sake of efficiency, the person who can avoid harm at the least cost should be responsible for it

a. Person with best access to information (has lowest info costs) about what consequential damages will be is in best position to avoid them, so they bear risk

b. After risk communication, other party has the option to continue to contract with the risk priced in, or to refuse to go forward

iv. Incentivize contract formation

1. Making carriers liable for consequential damages would result in higher prices for everyone to pay for the insurance

2. Hadley allows two-tier pricing: By making the least cost avoider responsible for risk, they have the incentive to minimize it by specially communicating and paying the higher price. Parties which don’t have the special circumstances won’t have to pay a higher price to insure the other parties who do.


v. Administration/court system costs- how do you review jury verdicts otherwise

vi. Take power out of hands of a jury that in the post-industrial Hadley world is likely to be comprised of consumers
vii. Contract is between agents of the parties and not parties themselves

viii. Efficient breach [CB p. 235]: economic concept where profit from breach exceeds profit from performance. Creates proper incentive to breach where losses are limited to expectation damages, but doesn’t take into account consequential damages.  In a world without Hadley, cost of breach would be increased to the point where some otherwise efficient breaches would not occur.

ix. Different than torts because there we want strict liability for personal injury to incentivize manufacturers to make safer products; but in contracts, we don’t want strict liability because this would actually discourage contract formation

x. Carriers and public policy
1. Common carriers are a public service and if we make them liable for CD, it will hurt rest of economy

2. Disproportionate nature of carrier fees vs. potential CD

3. Lack of information on risk

4. Standard nature of carrier fees- cant just change on spot

5. Carriers would face repeat litigation
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Effect of Negative Expectancy

Restatement (2d) Contracts § 373

· Expectancy [reliance + restitution + profit + OL]

· Reliance [expenditures (may also include opportunity costs in reasonable reliance on the promise), used when can’t prove contract or profit] but subject to challenge if based on losing K; or

· Restitution [where loss benefits Promisor]

RELIANCE INTEREST
1. General Principles of Reliance Interest:

a. Reliance is conceived of as a remedy based on affirmation of the contract (like expectation interest, but unlike restitution which disaffirms the contract) – it is an enforcement of the contract.  [EE, 667]

b. Reliance damages aim to refund expenses wasted or equivalent losses by the plaintiff in reliance on the contract, thereby restoring her to the position she would have been in had no contract been entered.  [EE, 667]  Lost opportunity costs are also a form of reliance damages; they are harder to prove and quantify than wasted expenditure, but they are recoverable if properly established.  [EE, 672]  

c. Reliance damages are calculated according to the cost of the plaintiff, not the value to the defendant.  [CT, 100]

d. There are two types of reliance damages: essential/ direct reliance (what plaintiff actually paid to defendant); and incidental/ consequential reliance (costs incurred for the purpose of using or enjoying the benefits expected under the contract) [EE, 667 & 671; also covered CB, 287-88].  To determine between them, ask whether the expenditure was related to a contractual duty (essential) or not (incidental).  [EE, 672] – A useful distinction, but not a focus for Sandoval [Class Notes, 4/15/09]
e. Reliance damages usually equal the amount the plaintiff has spent in performing or in preparing to perform.  They are used either where there is a contract but expectation damages cannot be accurately measured, or where there is no contract but some relief is justifiable.  [CT, 99]  

f. Reliance damages are sometimes limited to a sum smaller than actual expenditures.  [CT, 99-100]

i. When the defendant’s only contract obligation was to pay the contract price, reliance damages will almost always be limited to the contract price.  [CT, 99-100]

ii. Many court hold that the plaintiff is not entitled to reliance damages which exceed his expectation damages.  When the defendant can prove the plaintiff would have suffered a loss in the event of a complete performance, the plaintiff’s reliance damages may be reduced to bring them in line with his expectations either by subtracting expected loss from the award of expenses or by reducing the recovery proportionally (prorating the loss and reducing recovery of expenses by a percentage of the total loss equal to the ratio of the expenses incurred to total expenses).  In cases of doubt, the plaintiff ends up with his full reimbursement.  [EE, 670]  In Bausch & Lomb, Inc. v. Bressler, the court stated that it would not “knowingly put the plaintiff [receiving a reliance recovery] in a better position than he would have occupied had the contract been fully performed.  (CB, 331)
iii. The plaintiff is usually not entitled to recover for expenditures made before the contract was signed, since those expenditures were not made “in reliance on” the contract.  [CT, 99-100]

iv. Incidental reliance damages are only recoverable if the defendant foresaw or reasonably should have foreseen the possibility of the loss or expenditure incurred, and both the amount and nature of the loss were reasonable.  Inherent in this reasonableness standard is a duty to mitigate.  Also, the loss or expense must be proved with reasonable certainty.  [EE, 672-3]

v. Incidental reliance is only compensable to the extent that it was wasted.  Therefore, if the expenditure can be avoided after the breach, or if it can be salvaged or reused, the claim will be limited.

Reliance Damages As An Alternative Remedy Where There Is A Breach of An AwC

A plaintiff will pursue reliance damages where an Agreement with Consideration exists if 1) the breach did not deprive the plaintiff of the economic gain expected from the contract, or 2) where the plaintiff cannot prove such a loss.  This may occur when a substitute transaction can be found at the same or a lower cost, or where the contract was not profitable.  To recover for reliance damages when an AwC exists, the plaintiff must be able to show that she suffered losses other than her defeated expectation.  [EE, 666]

Nurse v. Barns [CB 280]
· D promises P may use iron mill for 6 months in exchange for 10 pounds.  P acquires iron ore worth 500 British pounds.  D reneges.  P gets 500 pounds in reliance damages for the Iron stock purchased in preparation to perform when Iron Mill was rented.  Distinguish from lost profits from selling the Iron, which are consequential damages.

Chicago Coliseum Club v. Dempsey [CB 280]
Facts:  Plaintiff brought action to recover damages for breach of contract by defendant boxer. After defendant refused to complete contract, plaintiff filed to enjoin defendant from engaging in another boxing match. Plaintiff sought damages in separate action for:

1) loss of profits from contest.  Rule: Court must be able to ascertain extent of damages by usual rules of evidence and to a reasonable degree of certainty.  Held to be too speculative.

2) expenses incurred prior to signing of agreement.  Rule: Plaintiff can only recover for damages which flow naturally from the breach.  Held expenses preceding K are not chargeable to D, based on P’s speculation.  Contrast to Anglia rule.

3) Legal and travel expenses incurred restraining defendant from other contests and forcing compliance.  Rule:  Attorney fees and expenses to enforce K are not recoverable in the event of breach, unless specified in K.  Held steps taken to enforce the K are taken at P’s risk, not recovered.

4) Expenses incurred after signing but before breach. Rule: Distinguish items in preparation or furtherance of performance and special expenses/wages from procurement of K at P’s risk and regular corporate salaries. Held expenses incurred between signing and breach by defendant, as well as necessary expenses for performance, were recoverable.

Anglia Television LTD. v. Reed [CB 286]

· Anglia sues Reed for expenses incurred prior to making contract with Anglia.  
· Rule: P can claim expenditures incurred before the K, provided that it was such as would reasonably be in the contemplation of the parties as likely to be wasted if the K was broken (reliance damages). 
· Why different than Chicago Coliseum?  Jurisdictional split, plus Sandoval says that Anglia lost the opportunity to hire another actor, whereas Chicago Coliseum could not have hosted a Heavyweight Champion fight with another boxer, since only one person has this title, so there is no lost opportunity.

Albert & Son v. Armstrong Rubber Co. [CB 286]

· Defendant buyer refused to accept machines plaintiff seller delivered after delivery of two machines was delayed. Plaintiff sued for the price of all machines, and defendant filed a counter suit for breach of contract to recover the cost of the foundation D had built for the refiners in preparation for P’s performance.  
· Rule: Expectation damages put the Promisee (D) in the position as if K had been performed.  
· D may recover outlay in preparation for performance (reliance), but P claims that D would have lost $ on the K and shouldn’t recover where P’s failure to perform benefitted D.  Reliance damages come in where lost profits fall out (consequential damages test does not apply to reliance damages).  
· Rule: If promisee is in a losing K, he can only recover what his actual loss would have been because Reliance Damages may not put P in a better position that he would have been if K were fully performed.  Promisor has burden of proving the losing K value of performance to promisee. 
· D was allowed to set off expenses incurred in preparation for plaintiff's performance subject to plaintiff's privilege to deduct from that set off any sum that it could prove defendant would have lost on the contract.

Autotrol Corp. v. Continental Water Systems Corp. [CB 289]
· D breached K with P (manufacturer) where the parties had signed a joint venture to create large and small systems for water purification.  No quarrel about P’s recover for out of pocket costs = 245K, but jury also awarded 700K for Overhead.  
· Rule: Variable costs are recoverable where P lost the opportunity to recover them through performance of the K, by doing another job or downsizing, as long as it’s not a declining business.  Fixed costs are not recoverable because they would be incurred regardless of breach.  Salaries are recoverable to the extent D can show that it had forgone other profitable business that would have paid for the salaries in order to enter the K.  
· The court found that had it not been for the contract, P’s expenses would not have been incurred; therefore, they were recoverable as damages because the breach deprived plaintiff of chance to recover costs through performance of K. 

· Note 1: This is a more modern view of accounting than shows up in Chicago Colliseum, which allows recovery of overhead that can reasonably be allocated to the K, as long as it is not a declining business.  Reliance damages from lost opportunity of taking on another client because company is at capacity with current projects.  Burden of proof is on D to attempt to show that it would have been a losing K and P should not be entitled to overhead.

· Note 2: UCC provisions for seller’s damages in the event of breach by buyer allow seller to recover overhead expenses.  UCC doesn’t make distinction between variable and fixed overhead.

Remedies for Detrimental Reliance/ Application of Promissory Estoppel Theory
Promissory Estoppel: Promise Reasonably Inducing Action or Forbearance

Restatement 2nd Contracts § 90 (109)

Elements for Promissory Estoppel:
1) A promise 

2) which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person 

3) and which does induce such action or forbearance
· Reliance on the promise by the promisee must be reasonable and foreseeable; it must be within the scope of the promise
4) will be enforced to avoid injustice. *
5) The remedy granted for breach may be limited as justice requires.  

· Most courts enforce the promise only to the extent of reliance.  Some courts enforce the extent of the promise, depending on what justice requires under the facts of the case.

* Factors used to determine 1) if a promise must be enforced to avoid injustice, and 2) the character and extent of the remedy:

1) The reasonableness of the promisee’s reliance;

2) Its definite and substantial character in relation to the remedy sought;

3) The formality with which the promise was made;

4) The extent to which the evidentiary, cautionary, deterrent and channeling functions of form are met by the commercial setting or otherwise; and

5) The extent to which such other policies as the enforcement of bargains and the prevention of unjust enrichment are relevant.  [CB, 309]
Goodman v. Dicker  [CB, 310]

· By its conduct and representations, Goodman promised to grant Dicker a franchise to sell radios.  Dicker incurred expenses in preparing for business under the promised franchise, but then Goodman notified Dicker that the franchise would not be granted.  
· Rule:  Lost profits are an element of expectation damages; they are consequential damages from sales to third parties.  As expectation damages, lost profits are not awarded when there is not a contract.

· The court held that justice and fair dealing required Dicker's detrimental reliance be protected and estopped Goodman from denying a contract existed.  However, the judgment only included the loss sustained by expenditures made in reliance on Goodman’s assurance and not the loss of anticipated profits.
Walters v. Marathon Oil Co.  [CB, 314]

· Marathon Oil promised to supply gasoline for the Walters’ gas station.  The Walters purchased and improved the station based on Marathon Oil’s promises, but Marathon Oil later refused to form a contract.  

· Rule:  Promissory estoppel is an equitable theory.  Equity has great flexibility and balances hardships and benefits.  While lost profits are generally not a measure of reliance damages, they may be used as the measure of reliance damages when all three prongs of the promissory estoppel test are satisfied and there is no other available measure of damages.

· Under the theory of promissory estoppel, the court awarded lost profits as a measure of damages.  Although lost profits are generally not available absent an AwC, the court justified awarding them here because the Walters forewent the opportunity to invest elsewhere in reliance on Marathon Oil’s promises (lost opportunity costs) and there was evidence about the extent of lost profits so that they could be ascertained with reasonable certainty (not speculative).

· Sandoval also highlighted that reasonable mitigation attempts by the promisee relates to the reliance element of the test for promissory estoppel.  Here, the Walters’ actions to mitigate, by contacting other gasoline suppliers, were appropriate in light of the promise.

D & G Stout, Inc. v. Bacardi Imports, Inc.  [CB, 311]

· Facts:  D & G Stout, Inc. (aka “General Liquors”) was a liquor distributor that rejected an offer to sells its troubled business based on Bacardi’s promise that General could continue to distribute its products.  When Bacardi later withdrew its account, General’s negotiating leverage was destroyed and the business was sold for significantly less than the offer General had rejected.  

· Promissory estoppel was applied as follows:

	Elements of Promissory Estoppel
	Facts

	A promise
	Bacardi promised that General would continue to act as Bacardi’s distributor

	which the promisor should reasonably expect to induce action or forbearance on the part of the promisee
	Bacardi was aware of General’s negotiations with the potential buyer and continually reassured General

	and which does induce such action or forbearance
	General turned down the selling price it was offered

	will be enforced to avoid injustice.
	One week later, Bacardi withdrew its account, causing General to lose negotiating power & $550,000


· The court analogized the facts to an at-will employment contract.  Rule:  Under an at-will employment contract, a terminated employee is not entitled to future earnings or their present value but may be entitled to out-of-pocket losses (moving expenses) or opportunity costs (forgone wages) incurred in reliance on the promise.

· Holding:  After being remanded, General was awarded damages on the theory of promissory estoppel (for opportunity costs).  Bacardi appealed and the case was settled before oral argument.

Grouse v. Group Health Plan

· Facts:  Group Health promised Grouse a job and encouraged him to give notice to his previous employer.  Before Grouse began work, Group Heath revoked its promise.  Grouse then experienced difficulty in regaining full time employment and suffered wage loss as a result.

· Rule:  Even under an at-will employment contract, an employee/promisee has the right to assume he will be given a good faith opportunity to perform his duties to the employer/ promisor’s satisfaction once he is on the job.

· Holding:  Because Grouse was denied a good faith opportunity to perform his duties and because he resigned the position he had in reliance on Grouse’s offer of employment, he was entitled to reliance damages.  The measure of damages was what he lost in quitting the job he held and forgoing another offer, rather than future earnings from Group Health.
Case Comparison of Reliance Damages

	Albert & Son
	Hoffman

	Was Plaintiff Armstrong entitled to recover $3,000 cost of the foundation it built for the refiners Albert was to deliver?
	Could Hoffman recover for damages in reliance of promises during negotiations for Red Owl Franchise?

	Contract
	No Contract, but Promissory Estoppel

	Negative Expectancy
	No Expectancy

	Reliance may not be > Expectancy
	Reliance <  but not = to Expectancy

	Burden on Defendant to establish negative Expectancy
	Burden on Plaintiff to establish reasonableness of Reliance

	Subtract contract loss from Reliance Damages
	


RESTITUTION INTEREST
Restitution is premised on the theory of disaffirmance – it treats the breach as having caused the contract to fall away.  [EE, 667]  

Restitution seeks to return to the plaintiff the value of any benefit conferred on the defendant under the breached contract.  Reliance focuses not on the plaintiff’s expectation or expenditure, but on the extent of the defendant’s enrichment at the plaintiff’s expense.  [EE, 667]
Sandoval’s definition of restitution is: the amount for which a completed part performance could have been purchased from one in the plaintiff’s position at the time they rendered  (Powerpoints, 4/16/2009)
Sandoval said that one of the primary things to remember about restitution is that there are several alternative measures of damages:  [Class Notes, 4/22/2009]

1) the reasonable value to the other party of what he received, based on the cost of obtaining it from a person in claimant’s position (market price today – could be higher or lower than at the time of the breach); (Restatement (2d) Contracts § 371)

2) extent of increase in value of other party’s property or interest (often the highest measure of damages – see Hypo 7 about the redwood fence); (Restatement (2d) Contracts § 371)

· Net gain can be measured either objectively (what it is reasonably worth in general) or subjectively (what it is worth in the beneficiary’s particular circumstances)

3) pro-rata portion of the contract price; 

4) costs for work completed (reliance); and
5) may be limited by the contract price, if appropriate (Powerpoints, 4/16/2009 – see Susi v. Zara where the contract price was not a ceiling to Susi’s recovery)

The means of measuring the benefit can make quite a difference to recovery.  The selection of the most appropriate measure is within the court’s discretion, exercised to achieve a result that is fair under the circumstances.  The goal is to reach a figure that neither over nor under compensates the claimant while imposing liability on the recipient that is realistic and not excessive.  There are not hard-and-fast rules in how the court’s discretion is applied; however, some guidelines are commonly followed:  [EE, 249-50]

1) Market value tends to be the preferred measure of recovery because it is likely to be the fairest and most balanced basis of compensating the conferrer at a rate that could reasonably be expected by the beneficiary.

2) If there is some fault or impropriety in the conduct of the recipient of the benefit that is not serious enough to preclude relief, the court may award the lowest measure of relief.  I.e., if a party materially breaches a contract after partially performing, the breacher may be awarded restitution which is limited to the smaller measure of damages.

3) If the conferrer has been guilty of dishonest or improper conduct, the highest measure of damages is likely to be used.

4) If one measure of damages is disproportionately large or small, fairness or reasonable community expectations may require that it is not selected.

5) If the benefit was requested, the price agreed to by the parties is probative evidence of value and may be used in preference over other measures.

6) In some cases, none of the more common basis of measurement work at all.  As restitution is “a child of equity,” the court may use its discretion to make an award that is appropriate in the circumstances.

Restatement (2d) Contracts § 371, Comment b  [Powerpoint, 04.16.2009 #9]

A party seeking restitution for part performance is commonly allowed the more generous measure of reasonable value, unless that measure is unduly difficult to apply, except when he is in breach
Restitution Where the Non-Breaching Plaintiff Repudiates an AwC

When there is an Agreement with Consideration, the promisee has a choice between expectancy or restitution damages where the promisor breached and the promisee had conferred a benefit.  Factors to determine which measure is used include:

· part performance;

· which party is in breach;

· difficulty of applying restitution measures.  [Powerpoint, 04.16.2009 #8]

Restitution may be more favorable than expectancy because:  [Class Notes, 4/22/2009]

1) it may yield greater recovery if increase in value to other person’s property is allowed as the measure of restitution;
2) restitution may be favorable over suing in contract for the reliance interest, especially for losing contracts – because reliance interest may be offset by the amount of loss which the defendant can prove the plaintiff would have lost; and
3) restitution may be available where the parties’ agreement is unenforceable as a result of, for example, SoF, indefiniteness, other defenses to formation; or “big picture defenses” such as unconscionability, illegality, misrepresentation, fraud
When restitution is based on a repudiated contract, the question arises of whether the contract price should be an upper limit on recovery.  [EE, 675]

· If one emphasizes the underlying theory of restitution (a disaffirmance of the contract), then the defendant shouldn’t be given the right to rely on the breached contract for the purpose of curtailing the extent of the plaintiff’s restitution.

· If one sees the distinction between affirmance and disaffirmance as artificial, consistency will demand that the plaintiff’s expectation should limit restitution in the same way it does reliance…

Measure of Restitution Interest:  Restatement (2d) Contracts § 371
If a sum of money is awarded to protect a party's restitution interest, it may as justice requires be measured by either:
a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant's position, or
b) the extent to which the other party's property has been increased in value or his other interests advanced.
· Comments to Restatement (2d) § 371:
a) Measurement of benefit:  the court has considerable discretion in making the choice between these two measures of benefit. Under either choice, the court may properly consider the purposes of the recipient of the benefit when he made the contract, even if those purposes were later frustrated or abandoned.
b) Choice of measure: a party seeking restitution for part performance is commonly allowed the more generous measure of reasonable value, unless that measure is unduly difficult to apply, except when he is in breach.

Oliver v. Campbell  (CB, 325)
· Facts:  Oliver, an attorney, agreed to represent Campbell in a divorce proceeding for a flat sum.  At the time Campbell discharged Oliver, Oliver’s services essentially complete and were worth far more than the agreed flat sum.  Oliver attempted to repudiate the contract and recover restitution damages for the value of his services (rather than the contract price).  
· Rule:  One who is wrongfully discharged and prevented from further performance of his contract may elect to repudiate the contract and sue on quantum meruit to recover the value of the services performed, even if such value exceeds the contract price.  However, the remedy of restitution is not available to one who has fully performed his part of a contract, if the only thing left for the other party to do is pay the contract price.  (Powerpoints, 4/16/2009)

· Key Take Away:  Repudiation of a contract to pursue restitution damages is not allowed when one party has fully performed.  (Class Notes, 4/22/2009)
… Susi Contracting Co. v. Zara Contracting Co.  (CB, 323)
· Facts:  Zara, as general contractor, was to extend an airport runway pursuant to a contract with the U.S. government.  Zara contracted with Susi, as subcontractor, for excavation of the runway and Susi agreed to perform the entire work called for by Zara’s contract with the U.S., except one $100 item.  During Susi’s performance of the contract, they encountered unexpected soil conditions which made the work much more difficult and costly.  Susi claimed that as a result of the soil conditions, they were required to perform work not called for in their contract.  Zara wrongfully terminated the contract and then claimed that terms in the contract prevented Susi from seeking any allowance for extra costs over and above the contract price.  Susi sought recovery for the reasonable cost and value of the actual work performed.
· Issue:  Whether the contract price between Zara and Susi was a ceiling for Susi’s recovery.
· Rule:  The promisee upon breach has the option to forego any suit on the contract and claim only the reasonable value of his performance, and under “the better rule” the contract price does not limit recovery.  However, the contract may be important evidence of the value of the performance to the defendant, as may also the cost of the labor and materials.
· Holding:  Susi’s part performance went to the essence of the bargain.  Susi was permitted to repudiate the contract and recover restitution damages.  Susi’s damages were measured by the amount for which Susi’s services and materials as constituted the part performance could have been purchased from one in Susi’s position at the time they were rendered (now measured by the current market price).
Restitution Damages Where The Non-Breaching Plaintiff had a Negative Expectancy

There is a jurisdictional split on whether the contract price should be a ceiling for restitution.  Compare City of Philadelphia v. Tripple and Johnson v. Bovee.

City of Philadelphia v. Tripple  (CB, 326)
· Facts:  The City and a General Contractor (GC) contracted for the construction of foundations and a superstructure for a fire house.  GC then contracted with a Subcontractor (S) to perform some of the work.  The subcontract provided that the work was to be completed within 125 working days, but S did not complete the work on time.  GC knew of and acquiesced in S’s continued work under the subcontract.  GC later terminated S but was estopped from asserting as a defense that S breached the contract by not completing the work on time because of his acquiescence in the continued performance.  S sought the actual costs of his labor and materials, which exceeded the contract price.
· Issue:  Can a plaintiff recover in quantum meruit costs which exceed the price fixed in the contract?

· Rule:  A plaintiff may recover from a defaulting defendant the cost of labor and materials less payments made, although such cost exceeds the price fixed in the contract.  When a plaintiff has a negative expectancy and the defendant voluntarily and wrongfully breaches the contract, the defendant puts an end to his contract rights and the plaintiff has an equitable claim to be reimbursed.
· Holding:  S continued his performance and expended money in good faith and therefore had an equitable claim for reimbursement.

Johnson v. Bovee  (CB, 327)
· Facts:  Johnson agreed to build a house for Bovee, and during the course of construction the parties agreed to deviations from the plans specified in the contract.  Bovee was dissatisfied with the quality of construction and stopped making payments to Johnson.  The house was 90% complete when construction was stopped, and therefore Johnson had substantially performed his obligations and the termination by Bovee constituted a breach.
· Issue:  Can a plaintiff recover in quantum meruit costs which exceed the price fixed in the contract?

· Rule:  A plaintiff is able to recover the reasonable value of his services, but the contract price constitutes a ceiling on restitution damages.
· Holding:  The court held that Johnson could recover the reasonable value of his services up to the contract price because “it would be illogical to allow him to recover the full cost of his services when, if he completed the house, he would be limited to the contract price plus agreed upon extras.”

Restitution Where Non-Breaching Plaintiff Cannot Prove Lost Expectancy

Bausch & Lomb, Inc. v. Bressler (CB, 329)
· Facts:  Bausch & Lomb (BL) and Sonomed entered into a contract for the sale and exclusive distribution by BL of Sonomed’s products within a specified territory.  In exchange, BL agreed to pay Sonomed $500,000 as a prepaid royalty and further agreed to make minimum annual purchases.  Sonomed breached the contract by selling its products in BL’s exclusive territory and by wrongfully terminating the agreement.  BL could not be awarded expectation damages because they were too speculative.  Reliance damages were inappropriate because BL had a losing contract and one principle of reliance damages is that they should not put the plaintiff in a better position than if the contract had been fully performed.  
· Issue:  What measure of restitution damages is appropriate where the plaintiff cannot prove lost expectancy?

· Rule 1:  When a defendant is liable for material breach, the plaintiff may recover “the reasonable value of services rendered, goods delivered or property conveyed less the reasonable value of any counterperformance received by him.  

· Rule 2:  While the terms of the contract do not control an award of restitution, in the absence of a readily available market price, the value that the parties ascribed to the benefit of their contract may be the best valuation measure available to the court.

· Holding:  BL was entitled to recover as much of the $500,000 prepaid royalty as it could prove unjustly enriched Sonomed.  The appellate court held that it may be appropriate to prorate the royalty payment over the term of the contract to determine the value of the right actually received and exercised by BL before Sonomed’s breach.  The case was remanded for a calculation of damages.
Osteen v. Johnson (CB, 333)
· Facts:  Johnson agreed by an oral contract to promote Osteen, a country music singer and composer and Osteen agreed to pay Johnson $2,500 for his services.  Johnson performed under the agreement, but he wrongfully caused the name of another party to appear on the label of the record as a co-author of a song and failed to produce a second album.  At trial, Osteen was awarded $1.00 in nominal damages but appealed for the return of some of their payment to Johnson on the basis of restitution.
· Rule:  Availability of the alternative remedy of restitution is based on the extent of the non-performance by the breaching party.  Restitution for what the injured party has given the breaching party is available where there has been a contract breach of vital importance (a “substantial breach” or one which goes “to the essence of the contract”).
· Holding:  Johnson’s breach included (among other things) failure to press and mail a second album as agreed.  The court held that the failure to promote a second album was a substantial breach, and remanded for a determination of the reasonable value of Johnson’s services and to what amount Osteen was entitled by way of restitution.
SPECIFIC PERFORMANCE
1. Equitable remedies 

a. Types of equitable remedies

i. Specific performance is a remedy in which promisor is ordered to render the promised performance

ii. Injunction- directs a party to refrain from doing a particular act

b. Limits on equitable remedies

i. Damages must be inadequate to protect the injured party in order for equitable remedy to be awarded. Usually occurs if:

1. Damages cannot be calculated with sufficient certainty

2. Money cannot substitute for the performance

ii. Definiteness- contract terms must be definite enough to allow order to be framed

iii. Difficulty of enforcement- courts must be able to enforce and supervise the order (e.g. opera singer can’t be forced to sing well because how can court enforce)

The test for specific performance:  [Powerpoints, 04.23.2009]
1) The subject matter of the contract must be unique;

· Land is inherently unique, and damages principles that expect the non-breaching buyer to cover are not applicable to land

2) the remedy at law (money) must be inadequate to compensate for the harm;

3) irreparable harm would result if specific performance were not granted; and

4) there is no applicable defense to specific performance

· Defenses to specific performance include: unconscionability, unclean hands, sharp practice, unfair advantage taking, non-disclosure, post-k unconscionability, inadequacy or failure of consideration, mistake, misrepresentation, duress, undue influence, indefiniteness, difficulty of court administration, laches

Land Sales and Specific Performance  (CB, 338)
· Because land is inherently unique, the vendee in a land sale is entitled to specific performance, absent a defense, and can also recover money damages for any delay.

· If the seller (S) refuses to sell the land to the buyer (A), or anyone else, after signing a valid contract to sell the land to A specific performance will likely be available.  

· If the land vendor (S) has an agreement to sell the property to A and instead sells it to B, a bona fide purchaser (one who takes possession without actual or constructive notice of any prior contract or claim of right, other than that held by the seller), a “constructive trust” in favor of A may be imposed on S’s proceeds from the sale to B.  

· This is unlike other contract remedies, where damages would be measured by A’s cover.  The reason is that, because land is unique, A can’t cover by buying identical land.

· If the vendee (A) fails to go through with a valid land sale contract, the damages are measured by the contract price less the market price.  The landowner must establish the market price of the land.

§ 2-716. Buyer's Right to Specific Performance
1) Specific performance may be decreed where the goods are unique or in other proper circumstances.
2) The decree for specific performance may include such terms and conditions as to payment of the price, damages, or other relief as the court may deem just.
Courts have limited power to order people to perform contracts because the 13th Amendment prohibits slavery and involuntary servitude.  However, courts can impose a constructive trust on the performance, the defendant may be restrained from providing the goods to others, and if necessary, a receiver can be appointed to carry out the contract at the defendant’s cost.  If the defendant does not cooperate with the specific performance decree, the plaintiff can initiate a show-cause proceeding, where the defendant must show cause why she should not be cited for contempt of court.  Contempt of court is punishable by fines or jail time. (Powerpoint, 4/23/2009)
Covenants not to Compete:  Where services are unique, the party may be enjoined from providing those services to a third party where the contract includes a covenant not to render such services to third parties.  Covenants not to compete are enforceable in some states and UNENFORCEABLE in others (such as CA).  (Powerpoint, 4/23/2009)

Defenses to Specific Performance (Powerpoint, 4/23/2009)
1) Unconscionability

2) Unclean Hands

3) Sharp Practice
4) Unfair advantage taking

5) Non-disclosure

6) Post-K unconscionability

7) Inadequacy or failure of consideration
· If the consideration for a promise is so inadequate as to warrant the conclusion that the nature of the bargain cannot have been fairly understood, specific performance will be denied, especially when such inadequacy is taken in connection with other circumstances, even though they do not amount to actual fraud; tested as of the time the contract is formed; takes into account not only the value of the property subject to the contract but also the relationship between the parties and the object to be obtained by the contract

8) Mistake

9) Misrepresentation

10) Duress

11) Undue influence

12) Laches

13) Indefiniteness:  not required to be so indefinite as to provide a defense to formation
14) Difficulty of court administration
Kitchen v. Herring  (CB, 337)
· Facts:  Herring executed a contract in writing for the payment in full for a certain tract of land and Kitchen was put in possession of the land.  Timber was cut down from the land, the value of which was the chief value of the land.  Herring then executed a deed to a third party, Kitchen’s surety on a note for the price of the land, and Kitchen was subsequently turned out of possession.  Kitchen brought the action, requesting specific performance.
· Rule:  Land is assumed to have a peculiar value, so a remedy in equity for specific performance is generally given without reference to its quality or quantity.  

· Holding:  Specific performance was granted to Kitchen.
Curtice Brothers Co. v. Catts (CB, 339)  (Goods ( Governed by the UCC)
· Facts:  Curtice sued, seeking specific performance of a contract wherein Catts agreed to sell to Curtice the entire production of tomatoes from specified land.  The tomato canning season was very short, so Curtice entered into contracts for tomatoes based on calculations to maximize plant capacity.  Regardless, Catts argued that specific performance was not appropriate.  
· Rule:  Application of specific performance is essentially the same whether the contract concerns real or personal property.  However, by reason of the fact that damages for breach of contract for the sale of personalty are, in most cases, easily ascertainable and recoverable at law, courts of equity usually withhold the remedy of specific performance.  The reverse is true with regard to contracts for the sale of land.  When granting specific performance for breach of a contract for the sale of personalty, the court considers the characteristic features of the contract and the peculiar situation and needs of the parties.
· Holding:  Refusal by Catts to perform their contract would leave the factory helpless, and Curtice was unable to procure the necessary tomatoes to insure the successful operation of the plant – at any price at the time needed and of the quality needed.  Therefore, specific performance was granted.
Stephen’s Machine & Tool, Inc. v. D & H Machinery Consultants, Inc.  (CB, 342)
· Facts:  Stephen’s bought a machine from D&H, but the machine failed to function.  D&H agreed to replace the machine, but the replacement failed too.  
· Issue: Whether Stephen’s was entitled to specific performance of D&H’s agreement to replace the machine.
· Rule:  When the financial circumstances of the plaintiff are such that it cannot avoid business losses by covering, it may have suffered irreparable harm and therefore may have no adequate remedy at law.  If that is the case, specific performance may be appropriate.

· Holding:  Stephen’s was not required to mitigate because the inoperable machine (bought with a bank loan) put a financial strain on him.  He was therefore not required to buy another machine before pursuing specific performance, and specific performance for D&H to fix the machine was granted.

Laclede Gas Co. v. Amoco Oil Co.  (CB, 342)
· Facts:  The parties had a long-term written agreement for Amoco to provide central propane gas distribution systems to residential developments at Laclede’s request (submitted as form supplements to the original contract).  Amoco wrongfully terminated the contract.  The long-term nature of the contract provided protection for Laclede against changes in the cost and certainty of supply.  For Laclede to cover on the open market would have risky because Laclede would probably not be able to find another supplier willing to enter into a long-term contract, given the uncertain future of world-wide energy supplies.  And, even if Laclede was able to obtain supplies through contracts with other parties, it would face considerable expense and trouble in making those arrangements, the cost of which could not be estimated in advance.
· Rule:  Specific performance may be ordered when personalty is involved “in proper circumstances.”  And, a remedy at law adequate to defeat the grant of specific performance “must be as certain, prompt, complete and efficient to attain the ends of justice as a decree of specific performance.”

· Holding:  Given the circumstances, and that cover was not a practical option for Laclede, specific performance was appropriate in these circumstances.  

Pratt Furniture Co. v. McBee  (CB, 345)  (Goods ( Governed by the UCC)
· Facts:  Pratt contracted with McBee for the purchase of 90,000 chairs.  McBee’s total profit on the transaction would have been of $180,000.  Then McBee received a different order for 50,000 tables, for which the profit would be $350,000.  McBee’s lawyer advised him to break the contract and pay Pratt the damages (the difference between the contract price and the market price), calling it an “efficient breach.”  When McBee estimated the damages prior to the breach, the chairs sold for $11.00 each.  A month later, when Pratt brought the suit, the price had climbed to $15.50 each.  Among other things, Pratt sought specific performance.

· Rule:  Specific performance is only appropriate when the subject matter of the contract is unique and the remedy at law is inadequate.  “Plaintiffs have no business tying up the courts with demands for specific [performance] when they have ready market alternatives.  And there is no rule that a willful breacher must disgorge his ill-gotten gains.
· Holding:  Specific performance was denied because chairs are not unique and cover was available.

REMEDIES APPLICATION IN CERTAIN CONTEXTS
1. Plaintiff choice over remedies

a. UCC narrows range of options available to plaintiff but does it along a different line than common law

i. Injured party has choice of remedy in the following cases:

1. § 2-601 and § 2-711- Rightful outright rejection of non-conforming goods 

2. § 2-608- Rightful revocation after accepting non-conforming goods which are substantially impaired in value by defect
ii. Injured party limited to expectancy when:

1. § 2-714- Has already accepted non-conforming goods whose non-conformity does not substantially impair value

a. Under § 2-719, if he has a contractual right to get repair/replacement of goods, he can do so

b. Restatement (CL) allows a much broader choice of remedies
i. R2K § 373 Restitution when the other party is in breach

1. Breach by non-performance or repudiation gives rise to a claim for damages.  Injured party is entitled to restitution for any benefit conferred on the other party by part performance or reliance (injured party’s choice).

a. Exception § 373(2): if parties have performed and all that remains is for payment to be made of a definite sum of money (buyer breach), injured party has no right to restitution.  

b. Rationale behind exception is to prevent sellers from disposing of risk they assumed in entering contract.
2. UCC Remedies

a. UCC § 1-106: The remedies of the UCC are to be administered liberally to put the aggrieved party in as good a position as if the other party had fully performed

b. Index of remedies available to SELLER UCC § 2-703
i. Withholding delivery of goods
ii. Stop delivery by bailee (third  party delivery)
iii. Identify good to contract (unfinished goods in manufacturing process)
1. UCC § 2-704(1)
a. Identify to the K conforming goods in his possession if not already identified to K.
b. Treat as the subject of resale good which were intended for the particular K even though goods are unfinished.
2. UCC § 2-704(2): On unfinished goods, seller can (1) finish goods if it is commercially reasonable based on information available at time of breach and identify them to K or (2) cease manufacturing and resell for scrap or salvage value or (3) proceed in any other reasonable manner.
iv. Resell and recover damages (must be made in good faith and commercially reasonable  manner)
v. Recover damages for non-acceptance
vi. Cancel- walk away from contract without being guilty of breach
c. Index of remedies available to BUYER UCC § 2-711
i. (1) Where Seller repudiates, fails to deliver or Buyer rightfully rejects:
1. Buyer may cancel K (Buyer’s option) and recover amounts already paid PLUS:
a. Cover and have damages under § 2-712
b. Not cover and have damages under § 2-713
ii. (2) Where Seller repudiates and fails to deliver, Buyer may also:
1. Recover any goods identified to K
2. In a proper case, get specific performance or replevy.
iii. (3) On rightful rejection or justifiable revocation of acceptance, Buyer may hold any goods in his possession as security for payments made + Buyer’s incidental damages.
3. Cases WITHOUT COVER: Contract/market differential [EE 637]

a. BUYER’S damages: 

i. UCC § 2-713(1): Buyer’s Damages for Non-delivery or Repudiation (by Seller) = difference between market price at time Buyer learned of breach and contract price + incidental damages + consequential damages – expenses saved.
ii. UCC § 2-713(2): Market price: as of the place for tender, or in cases of rejection after arrival/acceptance, then as of the place of arrival.
1. market price at time of breach as opposed to time of tender like 2-708(1)

2. Prevents buyers from “playing the market” by waiting to cover in a falling market. We give buyers two choices:

a. Cover and assume no risk

b. Take contract/market differential and then go out and “play the game”

iii. UCC § 2-714: if Buyer accepts goods, but they are non-conforming, damages are based on the loss suffered by Buyer as a result of the deficiency in the goods. (difference at time and place of acceptance between value of goods as accepted and as warranted) [EE 646]
1. Breach of warranty claim.
2. In a proper case, incidental and consequential damages are available. (Note that Seller doesn’t get consequential damages for Buyer’s failure to pay for accepted goods.)
3. The primary standard is the fair market value of the goods at the time of acceptance.

4. When the fair market value cannot be easily determined, or the parties do not raise it as a measure of "value," courts have generally relied on the K price as strong evidence of the value of the nonconforming goods as warranted. 

b. SELLER’S damages: 
i. UCC § 2-708(1): Seller’s Damages for Non-acceptance or Repudiation (by the Buyer) = difference between market price at time and place for tender and unpaid contract price + incidental damages – expenses saved. 
1. Eliminates waste by not forcing seller to complete goods and resell - he can choose not to finish goods if it doesn’t make sense.

2. Protects from assumption of market risk because Seller can still get difference between contract price and the market price at the time of tender.

3. Different than 2-706 and 2-708(2) because no actual sale involved- uses theoretical construct of market price

ii. UCC § 2-708(2): If the measure of damages in UCC 2-708(1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages = ((Profit + reasonable overhead which the seller would have made from the buyer’s full performance) + (Incidental damages per 2-710)) – (Costs Avoided (CA) + credits for payments made by buyer or proceeds of resale (mitigation))

1. 2-706 and 2-708(2) are premised on a resale to generate profit.

2. Note that 2-708(2) does not require an accounting for market price at the time of breach

3. See lost volume seller below (Neri)

4. goods must be conforming
5. Allows recovery of overhead that is allocable to K.
c. Place and time for determining value are not consistent under CL and UCC, but attempt to approximate the market where aggrieved party would obtain substitute. [EE 638]
4. Cases involving COVER/SUBSTITUTE transaction: Contract/cover differential
a. UCC § 2-712: Buyer’s Procurement of Substitute Goods: Damages are difference between the cover price and K price.

i. UCC 2-712(2) The buyer may recover from the seller as damages = (Cost of cover- Contract price) + (incidental and consequential damages per 2-715) – (Costs avoided (CA)  due to breach)

ii. Where buyer was able to cover for less than the market price the market price does not reflect buyer’s actual damages.  Compensate buyer for actual damages

b. UCC § 2-706: Seller’s Resale: Damages are difference between K price and the resell price following Buyer’s breach (assuming resell price is lower than K price).
c. Resell/cover must be without unreasonable delay and on reasonable terms [EE 637]
5. ACCEPTED GOODS: [CT 109]
a. Seller’s Remedy: 
i. § 2-709 Action for Price: In a few situations, Seller may claim entire K price of goods when: [EE 644, CT 108]
1. Goods have been accepted by the Buyer or 
2. Risk of loss has passed to Buyer and goods are lost in transit
3. Goods are not resalable, such as perishable or custom-made goods.
b.  Buyer’s Remedy:
i. Breach of Warranty: see UCC § 2-714(2)

ii. Non-Warranty Damages: on top of or instead of breach of warranty damages, Buyer may also be able to recover such damages as those resulting from Seller’s delay in shipping, breach of Seller’s promise to repair defective goods.

6. § 2-710 Seller’s Incidental Damages: may include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of good after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.
a. Note that seller doesn’t get consequential damages.
7. Lost volume sellers § 2-708(2): If seller can obtain from supplier as many goods as seller needs to meet market demand, the sale to another buyer is not a substitute for the breached transaction and seller is entitled to recover its full profit expected under the breached transaction.  Neither § 2-706 nor 2-708(1) will put seller in as good a position as if K performed. 
a. 2-708(2): damages = ((Profit + reasonable overhead which the seller would have made from the buyer’s full performance) + (Incidental damages per 2-710)) – (Costs Avoided (CA) + credits for payments made by buyer or proceeds of resale (mitigation)).
b. Seller should get lost profit under 2-708(2) IF
i. 1) Shows he can sell two units simultaneously
ii. 2) Show that it would be profitable to sell both the breached unit and the resold unit
c. Neri: P (Neri) entered into K to purchase a boat and then rescinded.  D is able to sell the boat to someone else.  Argues that but for P’s default it would have sold two boats.  Court applies UCC 2-708(2) because 2-708(1) is subject to (2) where difference between market price and unpaid K price are inadequate to put seller in same position as if P had performed and P had to pay profit + incidental damages (storage, upkeep, finance charges, insurance) despite D’s sale of boat to 3rd party.

a. No buyer equivalent of lost volume seller.
8. Lost volume service provider: same as above, money from other job does not lessen damages liability for breaching party 

a. Olds [CB 264]: Contractor breaches contract with homeowner, resulting in liability to subcontractor for breach where sub is discharged without cause.  Sub enters into a new K with homeowner to complete the work from prime’s breach + extras.  General rule requires non-breaching party to mitigate damages when a contract for personal services is breached.  Court distinguishes current case because K is not necessarily for personal services, but to accomplish a result.  Sub could theoretically hire more people to complete breached K and still do another job, so D still owes sub their lost profit from the breach, even though sub ended up finding other work.  Recovered what P reasonably expected to obtain under breached K.
9. Cases involving contract for services

a. Where breach results in income that can’t be recouped, such as an employee that can’t get another job, damages = entire expectation under the K.

b. Where breach causes P to lose income, but also saving costs.
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LIQUIDATED (AGREED) DAMAGES: [EE 681]

1. Within limits, K law allows contracting parties to agree in K on a specific amount for their damages liability if they later breach.

2. Typically, amount is enforceable on both P and D.  However, R2K § 361 still allows P to claim specific performance instead of damages, unless provision makes it clear that LD are P’s exclusive remedy.

3. LD = forecast of probably loss, but may overcompensate or under-compensate P.

4. Courts refuse to enforce LD if they are used as a penalty to discourage breach.  Public policy arguments:

a. View against penalties: Contractual remedies are limited to simple economic compensation for actual losses.  Discourage efficient breach.

b. View in favor: Encourages freedom of contract.  Allows parties to allocate risk.

c. Fairness can be argued either way: freedom to contract or compensation principle.
5. Test enforceability: R2K § 365 and UCC § 2-718.  Damages for breach may be liquidated, but only in an amount that is reasonable in light of:

a. Anticipated or actual harm caused by breach

i. Analyze reasonableness of estimate at time of K. 

ii. Analyze whether actual damages can be assessed at time of breach.  May be one way of determining whether, at time of contracting, LDC was reasonable forecast of potential harm. 

1. Some courts are split about whether to enforce a LD clause when there is no actual loss.  Restatement does not enforce. [CT 105]

iii. H.J. McGrath [CB 294]: Farmer and cannery had K for tomatoes which included a liquidated damages clause for grower’s failure to deliver.  Rule: LD clause is not enforceable unless (1) amount fixed is a reasonable forecast of harm caused from breach and (2) harm from breach is difficult to estimate.  Here, LD clause fails both tests, where actual damages are not proportionate to the LD amount and there is a ready-market for tomatoes.  Thus, clause is an unenforceable penalty.

b. Harm that is caused by breach is difficult to prove or obtaining an adequate remedy is inconvenient or non-feasible 

i. Truck Rent-A-Center [CB 296]: Milk delivery trucks are leased by D, who terminates the lease early.  When LDC appears on preprinted form of the K, look at factors including parties’ negotiation of K, bargaining power disparity or unconscionability, were parties fully aware of K provisions. If amount fixed is grossly disproportionate to probable loss it’s a penalty and unenforceable (concern LD compel performance).  Here, declining market for milk delivery makes estimating damages difficult because trucks would be hard to re-rent, satisfying prong (b), that damages are difficult to estimate, as of the date of the making of K.  Concludes that LD clause bears reasonable relation to amount of probably harm and is enforceable.
c. Must not be a penalty.

d. Balancing (a) and (b).  The more speculative losses are at the time K is made, the more lenient courts will be in allowing LDC where estimation does not represent actual damages.  Sandoval says start with (b).
i. Better Foods [CB 302]: Alarm company failed to timely report a robbery of D’s store, but damages are limited by LD clause.  Rule: Court must consider the nature of possible breaches and any reasonably foreseeable consequences from the position of the parties’ at the time K was made.  Concludes there was no way to predict the nature and extent of loss, or portion that could be attributed to D’s failure to perform.  Thus, satisfies test of damages being extremely difficult to fix.

6. LD is distinct from a Damage Limitation Provision, which limits the relief a party can claim in the event of a breach, such as eliminating consequential damages.  Damage limitation provisions are enforceable unless they are unconscionable. [EE 685]
7. Deposits [Gilbert 279]: A deposit may serve the same function as a LD provision if the innocent party is allowed to retain the deposit even if it exceeds actual damages.

a. UCC rules: If Buyer breaches and Seller refuses to deliver, Seller must return Buyers payments, including deposit that exceeds the smaller of:

i. The LD provision

ii. 20% of the value of performance

iii. $500

iv. Buyer’s right to restitution is subject to offset if Seller establishes damages other than the liquidated damages.
NOMINAL DAMAGES
Any breach of contract, no matter how slight, entitles the aggrieved party to some damages.  If the party cannot prove any loss, the court will award “nominal” or “token” damages – usually $1. [Gilbert 277]
PUNITIVE DAMAGES

1. Punitive Damages for Breach of Contract
a. punitive damages are not usually granted for breach of contract
i. even if the breach is willful, it does not matter whether you broke the promise on purpose
b. some courts have departed from this rule to allow them when the breach is accompanied by “fraudulent” conduct 
c. they are unpredictable in nature
2. Two Main Purposes:
a. Retribution
b. deterrence (maybe they will learn from this, and won’t do the same thing again)
i. people who break contracts disrupt other people’s lives, they should be punished
MENTAL DISTRESS
[EE, 688-90]

Rule:  Contract damages are geared to economic loss; therefore, damages are not awarded for mental distress, inconvenience, humiliation or other psychic harm caused by breach.  This principle is firmly applied, with two exceptions:

1) Personal Agreement + Foreseeability of Mental Distress from Breach:  Where the contract breached is a personal agreement (with the clear and principal purpose of giving the plaintiff some emotional, sentimental or psychic benefit) and the nature of the contract was such that it was reasonably foreseeable that its breach would result in mental distress.  Note, it is the nature of the contract not the nature of the breach that is crucial and foreseeability alone is not sufficient; the contract must be personal in nature.  Contracts for funeral services and wedding services are good candidates for awards for mental distress damages.  Specific examples from Chrum of awards for mental distress for breaches of personal agreements:

a. a doctor breached an agreement to deliver a child by caesarean section and the breach resulted in the stillbirth of the patient’s child;

b. a nursing home failed to notify the plaintiff of his mother’s impending death; and

c. a funeral director mutilated the body of the plaintiffs’ murdered daughter.

2) An Independent Tort:  A tortious breach of contract permits compensation for whatever non-economic damages the plaintiff suffered; recovery for mental distress is available under tort theory.  One example is the negligent performance of a surgery, where a patient could recover for economic losses under contract theory and for pain and suffering and emotional harm under tort theory; the surgeon would have breached a contractual duty of competent performance and committed the tort of battery.  In these cases, the defendant’s conduct is measured by reactions to be expected of a normal person absent specific knowledge by defendant of the plaintiff’s unusual sensitivity (opposite of eggshell plaintiff principle in tort).

Actions for mental distress have been unsuccessful in cases involving injuries to property; intangible claims (i.e., failure to pay insurance claims or breach of employment contracts).  [CB, 275]

Chrum v. Charles Heating & Cooling, Inc., [CB 273] 
· Facts:  Chrums purchased a furnace from D heating contractor that caused a fire and destroyed P’s home.  Insurance company compensated P the property damage, but P commenced a separate action seeking additional compensation for mental distress (other claims were settled).  

· Issue 1 = K Claim: Where an action was for a breach of a commercial contract, damages for mental distress were not recoverable. Court cited general rule from Kewin (Hadley) - that damages recoverable for breach of contract were generally limited to damages that arose naturally from the breach or contemplated by the parties at the time the contract was made. 
· Application of the general rule to Chrum:  Here property loss was involved, so recovery for mental distress in breach of contract action was not allowed. The injury suffered by plaintiffs was to property and not a person and they were not entitled to damages for mental distress.
· Exceptions to general rule where the injury suffered was to the person, and where deep, personal human relations are involved.  Examples of where this exception has been applied:

· a doctor breached an agreement to deliver a child by caesarean section and the breach resulted in the stillbirth of the patient’s child;

· a nursing home failed to notify the plaintiff of his mother’s impending death; and

· a funeral director mutilated the body of the plaintiffs’ murdered daughter.

· Issue 2 – Tort Claim: Only other exception to Kewin (Hadley) rule is a claim for mental distress in tort, independent of breach of K claim.  General rule in tort: Negligent conduct leads to emotional distress, which produces objective physical injury, may recover for such damages, where injury is objectively reasonable as would occur in normal persons.  Thus, D’s standard of conduct is measured by reactions to be expected of normal persons, unless D has specific knowledge of Ps unusual sensitivity.  Plaintiffs' pleadings were inadequate to support an independent claim for mental distress in tort.

Three Damage Measures:


Expectation Interest


Reliance Interest


Restitution Interest





Discussion below…





Restitution Interest: AWC or UE





Reliance Interest: AWC or PE





Expectation Interest: AWC
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