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GENERAL CONSIDERATION FOR EXAM PURPOSES:

· Examples.
1) Was the expression a promise/undertaking/commitment?
2) Was there certainty/definiteness?
3) Was there communication of the above to the offeree? (S/he must have knowledge.)
Four means of attack:

1) Strict construction

2) Exceptions to duty to read (e.g. parking tickets)
3) Public policy (e.g. Exculpatory clause involved)
4) Unconscionability (e.g. Fairness concerns might justify limiting offending clause)
INTRODUCTION
· Contract: A contract requires offer, acceptance, and consideration.

· A promise, the breach of which results in RAL, and performance of which the law recognizes as a duty.

· Once contract is formed, offeror can no longer withdraw w/o incurring liability

· Carl Llewellyn’s view

· Strict construction: Interpret narrowly.  Limit application/operation of that piece.

· Problems

· Gives the drafter a chance to keeping re-drafting

· Embarrasses future efforts at construction. 

· Strict construction prevents us from accumulating expertise/authority 

· Construction against drafter or whoever provided form (usually stronger party).
· Ambiguous contracts: We need good case law to help us interpret them.
· Duty to read (and exceptions)
· CL rule: In absence of fraud, one who signs a writing is bound by its terms whether he read and understood it or not, and whether he can read it or not.
· Exceptions
· So small/illegible/buried that R person wouldn’t see/read
· Or it’s on a piece of paper you wouldn’t expect to be a contract
· Response

· Some require info to be “conspicuous” (e.g. the implied fitness warranty)

· Others require terms to be not only visible, but intelligible/readable

· Public policy (see unconscionability)
THREE BASIC INTERESTS

· Reliance: Put X in position he occupied prior to promise (status quo).
· Compensate for detriments suffered in reliance upon agreement.  (Sullivan)
· Reliance compensable when no fair way of estimating expectation (Mt. Pleasant Stable)
· Restitution: X entitled to prevent unjust enrichment; return Y to status quo
· e.g. X confers a benefit, but Y breaches.
· Expectation: Put X in position she would have been, had contract been performed
· E.g. X expects something from Y, but Y breaches.  (Expensive.)  (Hawkins’ hairy hand)
INTRO TO THE UCC

· Article 2: Applies to all sales of goods.  (*Even if you’re not a merchant.*)
· Goods: things which are movable at time of identification to contract for sale.
· Not money (or medium of exchange), investment securities, or things in axn
· Tests
· Predominant purposes: When service predominanates and transfer of goods is inadvertent, Art 2 doesn’t apply
· Milau – contractors provided services in their capacities;  express/implied warranties did not apply to job performance
· Analysts International – hybrid; KAMP program (goods)
· Gravamen: Applies when suit is about goods (essential part of complaint) (Anthony Pools – UCC/warranty applied)
FORMATION

OBJECTIVE THEORY OF ASSENT

· Assent: legally sufficient if each party, by deliberate use of words/conduct, manifested agreement to be bound (by the standards of a reasonable person – OBJ test)
· Policy - protecting reliance: Must hold one accountable for conduct that signifies assent
· Lucy v. Zehmer – drunken Zehmer wrote memo to sell farm as a joke
· Obj test: Lucy believed it to be genuine; words/conduct ( contract
· Undisclosed intention is immaterial, unless its known to other p
· Formal contract contemplated: Mutual assent to exchange acts/promises - absent expression of contract or intention not to be bound until writing - will create a binding contract
· Factors to consider (Winston v. Mediafare)
· Express reservation of right not to be bound? 
· Part performance?
· All terms agreed upon?
· Usually the type committed to writing?
WHAT IS AN OFFER?

· Offer: An act/word whereby one confers upon another the power to create contractual relations between them.
· Requirements:
· Clear, definite, explicit terms (uncertain is ok, as long as reasonably determined)
· Indicate desire to enter contract
· Direct at a person/group (e.g. not price quotes, ads, jokes, dr. opinions, negot)
· But: intent can lead to binding contract
· Specific terms (quantity / “for immediate acceptance” - Fairmont Glass)
· Lefkowitz: “first come, first served” ( offer
· Ad should clearly state “supplies are limited”
· Words of commitment (“send 3 tops plus $1 for shirt”)
· Invite acceptance / give offeree the power to close the deal
· Are there clear steps for acceptance?  (Leonard v. Pepsico)
· Leave no key elements open to negotiation
· RS(2d): Essential terms

· 1) identity of offeree, 2) subject matter, 3) price, 4) time of payment/delivery/performance, 5) quantity, 6) nature of work to be performed
· Distinguish from a proposal:
· Words used/omission of certain terms
· Communication not specifically directed
· Relationship of parties
· Common practices/usages
· General rules
· Mirror image / ribbon-matching: if the A conflicts or adds new terms, the A is a rejection and counteroffer
· Exceptions

· Immaterial changes are okay
· Boilerplate forms (UCC 2-207)
· Objective test: Would a RPP believe a contract was intended?
· Consider: actions, facts, circs, previous communications
· Also: was there a big jump in price?
· Owen v. Tunison – “$6000?” “Not unless $16000.”  (no offer)
· Timeframe: Offer will be held open for reasonable time (unless otherwise stated)
WHAT IS AN ACCEPTANCE?

· Acceptance: Voluntary act of the offeree whereby he exercises the power conferred upon him by the offeror, and thereby creates a contract.
· Requirements (CL)

· Acquiesce in the offeror’s terms
· Communicate: volitional, deliberate, with intent
· Manifest this agreement in the manner and timeframe provided
· General rules

· Timeframe

· Late A may be meaningness, but if offeror doesn’t object, it might be construed as timely or acceptable despite lateness
· You must know it was an offer (Broadnax – guy returned prisoner, but no consideration)
· Manner (Offeror is master)
· Communication of acceptance

· Manner of acceptance: Offeror is master of her offer

· If manner requested mandatory/exclusive, must accept in that manner
· If it doesn’t reasonably seem intended to be exclusive, any manner reasonable that provides same protection to offeror (e.g. courier/mail)
· If no manner specific (or if manner is just suggested), you can choose manner customary/R under circs
· Performance (unilateral) [RARE]
· Notice: not required unless requested or reasonably necessary (RS §54)
· Exc: If performer has reason to know there’s no good way to learn of perf w/ R prompt/certainty, duty discharged unless:
· Offeree tries with R diligence to notify
· Offeror learns of performance within R time OR
· Offer states that notification is not required
· Commencement is not A, but:
· Beginning/tender ( option contract, protects offeree (RS 45)
· If offeree doesn’t complete performance, offer lapses
· BUT NOT: preparation is not enough to constitute perf (45, 62)
· Offeror must allow reasonable time for acceptance via performance (Ever-Tite)
· Silence is not acceptance unless (RS §69):
· Retention/dominion (if opp to reject and should have known)
· reason to believe silence/inactivity is assent (and intended as A)
· b/c of previous dealings, etc., it’s R that offeree should notify
· If the offeror fails to comply with suggested method of acceptance, but does perform ( contract formed (Allied Steel)
· E.g. “I need trees removed ASAP, will pay $200.  Please let me know.” ( implies indifference re method – just get rid of trees
· Promise (bilateral)

· Notice: required (RS §56)
· Must be reasonably diligent in notifying, or offeror must receive acceptance seasonably (unless otherwise manifested by offer)
· Exc: not required when jxn doesn’t follow RS (Int’l Filter)
· A return promise must be given (White v. Corlies)
· In White, performance was not specific (supplies)
· Will protect offeree if performance has started
· Inviting P or P, begin perf is A (& implied promise to complete) (RS §62)
· In case of doubt/suggestion, you may accept by promise OR perf (§32)
· Notice is required (§62)
· Mailbox rule
· Acceptance upon dispatch (RS § 63) unless:
· Arrives after lapsed timeframe (then effective upon receipt)
· Under an option contract (then effective on receipt) (RS § 63)

· SENT Following rej/counter, in which case effective on receipt (RS § 40)

· Exception to the mailbox rule.  [RS(2d)40]
· Rejection/counteroffer/revocation effective only on receipt.

· Email: If high risk of losing in transmission, then like snail mail.  But UETA: even if recipient is trying to dodge a communication, it’s still considered received.

UNILATERAL/BILATERAL CONTRACTS

· Unilateral: One promise, one performance.  (“My kingdom for a horse.”)
· Binding only if someone performs (both bound, or neither)
· Offeree must be motivated by offer
· Begin part/performance ( option contract.  Irrevocable until performance complete.  Preparation can = performance if there’s det reliance. (RS §90)
· Reverse unilateral: offeree accepts by performance and completes at instant of format.
· e.g. Hold out $$: “I’ll lend this to you at 6% interest.”  Then offeree takes $$.
· Bilateral: Promise for a promise.  (2 rights, 2 duties.  Most contracts.)
· Offeree takes steps that a reasonable person would consider acceptance.
TERMINATING THE POWER OF ACCEPTANCE

· Unless an option of firm offer (Art. 2), an undertaking to keep an offer open is not binding.
· An offer may be terminated by:
· Lapse: Offer will either define, or otherwise a “reasonable time” for the circs (§41)
· Face-to-face conversations: offer generally lapses at close of conversation (CL)
· Revocation: Withdrawal any time prior to A, unless option contract
· Direct communication: RS §42
· POA terminated when offeree receives manifestations of intention not to enter
· GR: A as soon as manifested, upon successful communication
· Revocation effective upon receipt
· Receipt: notice available so that if acting R, would disc.
· Indirect communication: RS §43 – POA terminated when:
· Offeror takes action clearly inconsistent with intention to enter AND
· Offeree acquires reliable info to that effect (e.g. not a baseless rumor)
· Dickinson: P had reliable info that offeror acted inconsistently
· Exception: Option contracts
· Promise made by offeror that effectively limits power to revoke (§37)
· Usually expresses fixed period within which offeree must exerc.
· CL requires consideration
· RS §87 allows for option if signed writing or per statute
· Firm offer (UCC): Signed writing with firm terms, even w/o consid.
· One created by tender (per RS §45; asking for performance only)
· Reliance by offeree (if F) (RS §37)
· Death/revoc/rejection doesn’t apply to option Ks (RS §37)
· Rejection: Via oral expression or counter-offer
· Mirror-image rule: might mean rejection if it’s conditioned or limited.  No K.
· A request for info, or suggestion for changes, doesn’t terminate POA
· Death (of either party - RS §48) or loss of capacity to enter contract
· UNLESS a contract was formed first
· Does not matter whether offeree knows of death
ARTICLE 2: OFFER AND ACCEPTANCE

· Article 1 background

· 1-103: To be liberally construed; estoppel can come in to supplement
· 1-203: Implied good faith
· 1-205: “reasonable time” depends upon nature, purpose, circs
· Article 2 basics

· 2-102: Applies to sale of goods.  Goods are movable things.  Can be “future goods.”
· 2-104: “Merchant”
· Person who deals in goods or the kind

· Or by occupation holds himself out as having K/Sk peculiar to practice or to goods involved

· Or to whom such K/Sk may be attributed by his employment of someone who does the above

· If you are a business person engaged in a business transaction, you are held to that skill and are a merchant in the transaction.  You can have merchant status because you employed someone who has it.
· “B/w merchants” occurs when both are chargeable with k/s of merchants.
· Relevant UCC provisions: 2-201 (SOF), 2-205, 2-207, 2-209
FORMATION
· 2-204: Desire to facilitate transactions.
· Contract for sale of goods can be made in any manner sufficient to show agreement, including conduct by both parties that recognizes contract, even if:
· No words
· We don’t know the exact moment of formation (2-204(2))
· Terms are open, as long as parties intend and R basis for remedy. (2-204(3))
· Doesn’t fail for indefiniteness if parties intend contract (unlike CL)
FIRM OFFER (2-205)
· Offer by merchant in signed writing that assures it will be held open for a certain/reasonable time (< 3 mos.) is not revocable – even w/o consideration
· If on form supplied by offeree, must be signed by offeror
· Reverses CL in some circs (Offeror can revoke at any time before acceptance)
OFFER AND ACCEPTANCE (2-206)
· GR: Assumption of either promise/performance (or offeror must explicitly state otherwise.)

· Acceptance in any manner/medium reasonable.
· When you buy goods, you invite A by shipment of conforming OR non-conforming goods, or promise to ship (2-206(b))
· Where the beginning of performance is reasonable A, must notify or it will lapse (2-206(2))
additional terms (2-207) / battle of the forms
· Note: Unlike CL, this protects interests of both parties and accounts for modern boilerplate.
· (1) A definite/seasonal/timely express of A or written confirmation is an acceptance even if it states additional/different terms than those offered or agreed upon.
· UNLESS there’s a PROVISO CLAUSE: acceptance conditional upon assent to new terms
· (Express agreement; performance not enough, since that reinstates “last shot”)
· E.g. “A is subject to your assent to all terms on the form.”
· Not express enough: “A is subject to all terms on the form.”
· An acknowledgement then would be a counteroffer
· If seller doesn’t like what buyer offers, they’ll add one of these
· Seller should hold off on shipment until there’s express agreement
· Otherwise there will be a K, and buyer can later sue for breach
· But if the change in terms is severe enough, then no K
· (2) Additional terms are to be construed as proposals for addition to K.
· ONLY IF both parties are merchants AND:
· No proviso clause
· No material alteration
· No notification of objection within a reasonable time
· In Leonard Pevar (telephone order), an acknowledgement form with proviso clause wasn’t necessarily notice of objection (re 2-201(1))
· Though no K under 2-207(1), K under 2-207(3) b/c performance
· Problem w/ this case: unilateral imposition of conditions that created hardship
· Note: In Klocek v. Gateway, he wasn’t a merchant so terms weren’t part of K.
· They might have been if he had explicitly assented.
· If a party is not a merchant, it won’t become part of the K unless there’s assent (Klocek)
· *Note* Kmac thinks Klocek gets it right.
· 2-207 despite only 1 form (in box).  Gateway’s shipment = perf = A.
· No evid that G informed K of 5-day rule or contemplated future terms
· (3) Conduct by BOTH parties that recognizes a K establishes a K, even if writings do not.
· Terms of K = those agreed upon by both, plus any terms the UCC fills in
· Terms must not materially alter.  (Bayway – based on custom/practice, Tax Clause didn’t cause surprise or hardship (though not crit under CL))
· This did away with “last shot rule.”
· Party opposing inclusion bears BOP.
· Diamond Fruit – same CD for 10 yrs.    D had always objected to liability disclaimer but paid anyway.  Proviso clause.  Held: 2-207 applied.  In absence of assent, performance ( K.  Agreed-upon terms, + UCC.
· Both introduced ambiguity, but seller most responsible because he required assent but didn’t enforce (performed anyway)
· Knock-out rule: Doesn’t favor one side.  Maj courts have found it good policy.
· Min: (2) does not apply.  At most, it’s a proposed modification and if buyer doesn’t agree, it drops out.  Buyer wins.
	COMMON LAW






(offer)

BUYER --(------order form-----------(---
SELLER

             ---(------------acknowledgement form--(-----

                              
  (counter-offer)

                  ----(------------performance---------(--




(acceptance)
	But this creates a “last shot” rule where the last to act controls the terms

	UNDER 2-207





       (offer)

BUYER --(------order form----------(---
SELLER

     ---(------------acknowledgement form--(-----

                               (acceptance)


	Reverses the mirror image rule.  (It leaves us with additional problems if there are other terms.)

Unfair because O cannot follow up with willingness to transact 

So 2-207(1) gives them chance to make acceptance conditional upon assent to new terms

	UNDER 2-207 with proviso clause





    (offer)

BUYER --(------order form------(---SELLER

             ---(--acknowl. form w/ proviso clause--(-----

                              
  (counter-offer)

                  ----(----------performance---------(--


(accepted?  No.  That would reinstate last shot rule.)
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CONSIDERATION AND BARGAINED-FOR EXCHANGE

· GR: Without consideration, a promise is not enforceable.
· Exc: Options, merchant’s firm offer
· Note: Modifications of sales contracts (under UCC 2-209) are binding w/o consideration
· But you must expressly agree.  UNLESS 2 merchants and 2-207(2) applies.
· Bargained-for: To be valid consid, performance/return promise must be bargained-for (RS §71)
· Process for determining consideration

a. Identify a promise you wish to enforce.
b. Identify possible consideration.
i. Return promise
ii. Performance
· Act // forbearance // creation/modification/destruction of legal right
· Hamer: Nephew’s waiver of legal right was sufficient
· Fiege: Bastard mom’s forbearance to prosecute a claim was only sufficient b/c done in honest/R belief (RS §76)
· Forb to assert a later invalid claim is not consid unless:
· Claim doubtful b/c uncertainty as to facts
· Forb/surr party believes it might be det valid
· Even though he’s not asserting claim
c. Identify a bargained-for exchange (RS § 71(2))
i. Sought by promisor in exch for his promise / Given by promisee in exch for it
· (Doesn’t have to be given to promisor, or by promisee)
ii. Reciprocal inducement: promise induces consideration, consid induces promise
· Kirksey: Bro-in-law says to “come down, and I’ll let you stay here.”
a. Even if det to P, no bargain.  “Come down” = nec precondition.
b. It was a gift.
c. RS §75: B-f promise only consid if promised perf would =consid
iii. 2-sided bargained-for exchange (if one side missing, no consideration)
· Feinberg: Woman’s past service wasn’t consideration because past perf can’t be bargained-for.  She won on other bases: promissory estoppel.
· Good consideration:
· Return promise, if bargained-for (even if only partly performed) (RS §71)
· Act/forbearance or promise to forbear
· Even when there’s more than one motive (unless both know it’s a sham)
· Even if not a fair bargain (RS §79)
· Conditional promise, if the condition is not completely within promisor’s control
· See below re consideration substitutes
· If the requirement of consideration is met, there’s no additional req’t of (RS § 79):
· Gain/advantage/benefit to promisor or loss/disad/det to promisee
· Equivalence in values exchanged
· “mutuality of obligation”
· Bad consideration:
· Peppercorn – pretense of bargain or duress (RS §79(b))
· “Illusory” return promise (Strong v. Sheffield, Mattei, Lady Duff)

· The quid pro quo is an illusion.

· It lacks substance.  (e.g. If a termination clause is read as giving a party power to terminate at any time at will, without more)

· Not consid b/c it appears to bind when it, in fact, doesn’t commit D to anything

· Strong: Not consid since by terms, perf of promise was optional

· B/w endorser/payee, inquiry into consideration can be made

· BUT, a promise to use R efforts can be implied in K, so K doesn’t fail for lack of mutuality if it doesn’t contain explicit terms re good faith.
· Wood v. Lucy: Used 2-306, viewed circs to determine whether illusory.
· His efforts, sales, etc.  Very fact-dependent.

· Conditional promise, if meeting of the conditions is not really b-f by promisor (Kirksey)

· Unless occurrence of condition is a benefit to promisor

· But altruistic pleasure for promisor not sufficient
· Not enforceable:
· Gratuitous gifts (although gratuitous transfer is enforceable)
· Promise on the future (“I’ll give you $100 in the future”)
· Promises binding without consideration (they lack the bargaining element)
· Promise to pay pre-existing debt
· Promise to pay for services already received
· Promissory estoppel
CONSIDERATION SUBSTITUTES

· Conditional promise
· Protects one’s promise by making it conditional on performance by other party
· Mattei:  Developer.  Satisfaction clause not illusory since performance could be judged by a RPP standard (alt: if party subject to clause acts in good faith)
· Where it calls for sat. as to value/quality/fitness/utility, claim of dissat must be R
· When it comes to fancy/taste/judgment, you use good faith std (sub)
· See Wood, above re illusory promise (or lack thereof)
PROMISSORY ESTOPPEL

· GR: Consideration is not required when facts indicate that the promisor should be estopped from performing.  (RS §90: Reliance principle.  Used often with families.)
· *Note* This is not inconsistent with RS §71 (BFE).
· Recovery changes are better with 71.  If you can show consideration, use that.
· Two RS sections

· RS §90 situations:
· If K was formed, but there’s no consideration for basic promise
· If there’s no contract (Hoffman v. Red Owl, see quasi-contract)
· RS §87: Specific application, as a way of using reliance to create an option contract.
· Offer which offeror should R expect to induce substantial axn before A, and which does induce it, is binding as an option contract as nec to prevent injustice.
· Process for evaluation

1) Was there a promise?
2) Should the promisor have R expected that it would induce someone to act/forbear?
3) Did it actually induce action or forbearance?
4) Can we avoid injustice only by enforcing promise?
· Ricketts v. Scothorn – grandpa intentionally influenced payee to alter her position for the worse on faith of a note being paid when due
· Requirements for enforcement

· Actual reliance (how substantial?)
· How formal was the promise?  What was the setting?
· Reliance was foreseeable (was it justifiable/reasonable?)
· Did it confer a benefit?  Can enforcement be used to prevent UE?
· It was clearly detrimental
· Injustice can only be avoided by enforcement
· Remedy may be limited as justice requires
· Feinberg – got what she was originally promised (expectation)
RELIANCE AND OPTION CONTRACTS

· RS §45: If offer invites acceptance by performance only, option contract is created when performance begins.  Offeror’s duty is then conditional upon completion of performance.
· This implies an offer to keep the offer open.
· This is RARE.
· Re unilateral contracts
· Begin performance ( option contract.  Irrevocable until performance complete
· Part perf is enough (RS §62)
· Preparation can = performance if there’s det reliance. (RS §90)
· RS §87(2): Offer upon which you expect someone to rely (and they do) is binding w/o consid.
· This section combines §45 (implied offer and §90 (reliance)
· (1): Option contract if:
· in writing, signed by offeror OR
· recites purported consideration
· proposes an exchange on fair terms within R time
· irrevocable based on statute.
· (2)  Reasonable reliance.
1) Was there an offer?
2) Would you expect someone to reasonably rely (substantially act/forbear) before acceptance?
3) Did they so rely?
4) Is enforcement necessary to avoid injustice?
· The promise to keep the offer open is basically a contract to contract. (87)
· Re bilateral contracts, the making of preparations will cause it to be temporarily irrevocable if justice so requires.
· General rules
· Express option contract: parties have articulated “offer to keep offer open”
· When there’s reliance without beginning of performance, refer to RS §87

· Preparation is not performance.
· An offeree is not bound once he starts performance
· But compare with RS §62 invitation of p/p; that one’s binding once begun
· Offeree does not have to complete performance
· If they don’t, offeror is not bound (RS §45(2))
· But note: RS §45 doesn’t apply to invitation of acceptance by promise
· Contractors / subcontractors (Drennan v. Star Paving)
· GC has justifiable reliance on SC’s bid.  Once he wins, he’s bound to his own bid.
· SC doesn’t rely on GC and suffers no detriment.
· Using a sub-bid does not equal acceptance.  (Not the same pressures)
· A GC’s bid is an offer to the [district]
· REMEDY: Reliance.
· Exc: In Drennan, it was expectation (to put him in as good of a position)
DEFINITENESS

· Even if with manifested intention re offer, it can’t be accepted unless terms are R certain. RS §33
· R certain: they provide basis for determining existence of a breach / approp remedy
· GR: If it seems to have 1+ missing/uncertain terms, it’s probably not intended to serve as an offer/acceptance.
· BUT THIS IS ONLY WHEN TRULY INDEFINITE
· Consider the possibility that parties don’t intend to be bound yet

· But in CL, an agreement to agree is not enforceable

· Re quantity, “All that buyer requires” is fine.
· “Too indefinite”: There may be times when parties fully intend K, but leave things way too open for court to fill in.  Then, court will find void for indefiniteness.  This is RARE.
· Tool to determine definiteness [[USE THESE.  INDEFINITENESS IS RARE.]]
· Preliminary negotiations / prior communications

· Implied terms such as trade usage, course of dealing, course of performance

· Past performance can make a contract definite

· Gap filler terms (though UCC does not have implied term for quantity)

· Price, place for delivery, time of shipment, time for payment (if parties intend K)
· Case law that supplies terms of good faith
· In non-UCC cases, use R terms as long as there seems intent to K
· Agreement to agree

· But in CL, an agreement to agree is not enforceable since assent is absent

· Contrasts with UCC 305: Fill in the gap with a reasonable price.

· Price (UCC 2-305)

· You can enforce a contract for sale of goods without price.  (Must be in good faith)

· You use a reasonable price at time for delivery if

· Nothing’s said about price OR

· Price is left open and parties fail to agree OR

· Price is to be fixed by market or other std set by 3rd, but it’s not set

· If not fixed by fault of one party, other may treat as cancelled or fix a R price

· If the parties intend not to be bound w/o fixing price, then not bound.  (Buyer must return stuff or pay reasonable value at time of delivery.  Seller must return price paid.)
· *NOTE*: An indefiniteness problem in the fact pattern should trigger you to ask whether there’s even an OFFER (it might just be negotiation)

ALTERNATIVES TO CONTRACT
CONTRACT IMPLIED IN FACT

· A true contract.  Parties fail to articulate promise, but court implies what it feels they intended.
· Implied promise.  (e.g. you go to salon, let someone do “the usual” – assent w/o words)
CONTRACT IMPLIED IN LAW (QUASI-CONTRACT)

· No contract.  It doesn’t rely on evidence.  Just a  theory or remedy for restitutional recovery
· Cotnam v. Wisdom: Doctors helped guy in need. (But lay person ( gratuitous gift.)
· Fiction of the law: one unjustly enriched at expense of another is required to make restitution
· How much has person been enriched?

· Callano: No UE where no direct relationship b/w parties and no expectation of payment from 1 at time benefit was conferred

· How much has person had to pay a 3rd party to get the same benefit
· Requirements: 

· One party provided a benefit to another
· Hoffman: Guy sold store, moved, paid $$$ (used RS § 90 ( reliance interest)
· Benefit was provided with the reasonable expectation of compensation. 

· There was an express or implied request for the benefit

· Retention of benefit would be unjust if party were not forced to compensate 
SOFTWARE
· There are THREE contracts here.  Consumer has one with manufacturer.  (ProCD.)
· $$ first, terms later (and you’ve accepted when you open the box).  Reduces comparison shopping.  But is it meaningful simply to have access to the terms before you buy?

· ProCD: Opening the box = assent.  Poor example of 2-207 (which should have meant knocked-out), since they said it required 2 forms.

· At most, it was a confirmation and you’d use 2-207 to determine enf.
· Majority rule: Shrink-wrap enforceable.

· Majority rule: Click-wrap enforceable.
ENFORCEABILITY
STATUTE OF FRAUDS

· A contract within its scope may not be enforced unless a memorandum of it is written and signed by the party to be charged.
· A means of enforcement for oral agreements later confirmed in writing.
· Although, as a GR, the law gives effect to oral contracts
· Pros: Prevent fraud, perjury; more clear; evidentiary; signals entering a serious K
· Cons: People could lie; waste time; insulting; oral reliers might feel treated unjustly
· $500 is awfully low…
· Questions to ask

1) Does the SOF apply to this contract?
· Consider what we learned re formation
2) If so, does the K satisfy the writing/signing requirements?

3) If it doesn’t satisfy, are there other circs that justify enforcement?

· Full/part performance

· Promissory estoppel (as a writing surrogate)

· 1) When it applies
· Contracts that (by their terms) can’t possibly be performed within a year of formation
· Based on info that’s available the day the K is made
· “highly unlikely” is not enough
· SOF applies to oral employment agreemt for 1+ year (even though death might end [DEFEAT] performance within a year)
· SOF doesn’t apply to oral agreement for lifetime employment, since death might end (and completely) performance within a year of its making
· SOF doesn’t apply to on oral agreement for an indefinite period of employment
· The period begins the day K is made (not upon commencement)
· Completed performance overrides such that the K can be “taken out”
· *Note*: You must pin down the point of formation!
· Sales of goods ($500+)
· Whether or not it needs to be in writing, it falls within SOF
· Real estate transactions (1 party promising $, 1 party promising to convey/create land)
· Includes leases for 1+ year, factories on land, minerals, or structures
· Once party conveys land, promise to pay is enforceable even w/o writing.
· 2) When it satisfies the writing/signing requirements
· CL requirements for things not to be performed in one year
· Writing
· Can be comprised of several docs that refer (or appear to) same K
· Necessary terms
· Identify  the K parties
· Subject matter (needed to enforce)
· Terms & conditions
· Recital of the consideration
· Signed by party being sued
· Act + intent to authenticate or execute
· Also: e-signature, fax cover sheet, letterhead, email
· 2-201 Requirements

· Writing
·  (1): for consumers and merchants
· Essential: must have quantity term
· With incorrect Q, K only enforceable up to Q shown
· “All that buyer requires” is fine.
· Also note:
· The parties
· Some parties should be excused from req’t b/c they don’t have bargaining power
· Show K was made (this can be made at any time)
· Indicate nature of K, subject matter
· May be pieced together; must be read in light of reason
· Signature (broadly construed)
· Any symbol with act + intent to adopt/accept
· (can be “X”, letterhead, stamp)
·  (2): Merchants exception (only between merchants)
· Relaxed standard re “merchant”
· Be in business and engaged in business txn
· A&B enter deal and send confirmation that indicates K w/ signature + quantity (per (1))
· It becomes binding after 10 days unless other party explicitly objected
· Silence = assent to K, forfeits SOF as a defense
· still must prove a K was made; it merely deprives un-answering party of SOF defense

· 3) If it doesn’t satisfy the w/s requirements, is it enforceable on another basis?

· SOF bases

· Goods are specifically manufactured for buyer (not suitable for others)

· and seller has substantially begun to act before notice is received
· Int’l Casings: Casings were not fungible or readily available on spot market
· Party being sued admits in court that K was made but is not enforceable beyond Q

· Good paid for / accepted / received

· Other bases, specific to type of txn (also see section below)
· Complete performance (unilateral) (could have helped the nephew in Hamer)
· Contracts for sale of real property

· Courts are protective of owners.  Part performance is enough.
· Payment + possession of land = performance, might get us past SOF
· Part/no payment + improvements = possibly enf by buyer
· Only if more than just putting some money down
· Contracts for sale of goods

· 2-201(3)(c): Performance
· Keeping a part-shipment of widgets = performance
· Part performance is enough, but it only ( part enforcement
· One-year clause

· Requires full performance to be enforceable
· You can sometimes suspend this if it would otherwise satisfy 2-201.
· GR: agreement is unenforceable if it is in wanting in documentation required for that type of contract
· Conferring a benefit on one side

· UE – even if SOF not satisfied, you can get restitution (RS § 375)
· Estoppel (1-103)

· If one changes position in reliance ( other is estopped from using SOF.
· BUT PE wasn’t meant to be used to circumvent SOF
· SPLIT.  NOT ALL COURTS ACCEPT ESTOPPEL. (2-201 doesn’t include it)
· Those courts believe Article 2 should encourage, not impede txn
· CAVEATS

· *Note* K that doesn’t satisfy req’ts is not void; just prevented from judicial enforcement
Action for deceit: Depends on state (e.g. with infancy)
· Even if a promise is unenforceable under SOF, you may still pursue an action for deceit founded on promise, as long as it was made with intention not to perform.

AMELIORATING OPERATION OF THE STATUTE

· In isolated instances (oral contracts), nonenforcement of the SOF is qualified by part perf, estoppel, or restitution
· In order to avoid something that would otherwise be enforceable but contains fraud, deceit, misrepresentations, dishonesty, or unconscionable conduct
· Monarco v. LoGreco: Father changes will at last minute; court awarded expectation (for son’s detrimental reliance and UE from his work on land)
· RS §139: If a promisee relies on it, you can still enforce (even w/o SOF) if justice so requires
· Limited remedy
· Tests re whether injustice can be avoided:
· Availability/adequacy of other remedies (cancelling, restitution)
· Definite/substantial character of the reliance in relation to remedy sought
· Extent to which reliance (or something else) shows evidence of making/terms of promise
· Reasonableness of reliance
· Foreseeability of the reliance
· Note: you don’t need consideration (but it still applies there, too)
· Consideration requirement is displaced more easily than writing requirement
· When a promise is made without intention to perform, remedies under this section can be alternatives to remedies for fraud
· When restitution unavailable b/c it would nullify statutory purpose, reliance usually denied
ELECTRONIC CONTRACTS

· UETA (part of CA Civil Code)
· It layers over Art. 2, only if parties both agreed to conduct txns by electronic means

· Applies only to select UCC provisions (like 2-201)

· If a law requires a record to be in writing, an electronic record satisfies the law.

· “Record”: information that could be inscribed on a tangible medium or stored in electronic or other medium and is retrievable in perceivable form

· If law requires a signature, an electronic one satisfies the law.

· “Electronic signature”: elec. sound/symbol/process attached to / logically associated with record and executed or adopted by a perform with intent to sign the record

· Int’l Casings v. Premium Std Farms: email ( signature

· Guy admitted he sent emails; many terms nailed out via email
· Electronic Signatures in Global and National Commerce Act (E-SIGN)

· Federal law, parallel to UETA; validates electronic records
· Applies to any txn that is in or affects interstate/foreign commerce (i.e. EVERYTHING)

· ARTICLE 2 IS NOT EXEMPTED, SO 2-201 WILL BE AFFECTED

· Doesn’t come in on top of state laws; comes in on top of federal laws.
CAPACITY
· “Policing the bargain” ( three concerns.  1) Status (innate/circs).  2) Behavior.  3) Substance.
INFANTS

· The contract of a minor, other than for necessaries, is voidable at his option.
· Still an infant if emancipated

· Purpose: protect from pitfalls of the marketplace (similar idea may be for elderly)

· Companies now try to compensate by putting in statement certifying age (to set up an action on deceit)

· *Note*: CA does it K by K.  Kiefer court said it would be better left to legislature

· Exceptions

· Contracts re necessities can be disaffirmed.  (Kiefer – a car; returned as it was)
· Can disaffirm within a reasonable time of reaching majority (or ratify it)

· Disaffirmance could be lost through parental consent

· Disaffirm

· Remaining contractual obligations are wiped out

· You can get back any payments under restitution

· You must return anything you’ve received (in the condition it’s in, even at loss to seller)

· Seller might off-set b/w payment to be refunded + value of goods upon return

· Note: minor not entitled to be put in a superior position to one prior to K

· Affirm

· Contract only becomes binding at age of majority

· If infant affirms, adult is bound (it’s not voidable from adult’s end)

· Continuing to use goods is an implied affirmance

· Exam tips

· Watch out for college freshman; they might be 17.

· Age of capac is 18.  Since Jane is only 17, she lacks capac & will have option to disaffirm

MENTAL IMPAIRMENT

· GR: K made by someone mentally impaired will be voidable at his option.
· If he’s alive, others can disaffirm for him.

· If he’s dead, his heirs or executors can do so.

· This applies if, by reason of mental illness/defect (RS §15):
· Unable to understand in a reasonable manner the nature/conseqs of txn OR
· Cognitive test – older view.  Low threshold, since most are able to understand

· Cundick: man sold land for ½ value; not voidable b/c evid ( aware.

· Even if they disaffirm, they’ll have to make restitution if they’re UE

· Senile dementia doesn’t nec = insanity in a legal sense
· Unable to act in a R manner in relation to txn AND other party has reason to know this
· Volitional test – Usually need expert testimony.

· Ortelere: teacher changed her ret fund to her detriment.  Even though she knew of illness and could answer Qs re fund, she didn’t have mental capacity re K.
· BUT NOTE: Where K on fair terms and other party doesn’t know, power of avoidance terminates if there is full/part performance such that avoidance would be unjust.
PRE-EXISTING DUTY

· Definition: Performance of a legal duty already owed under an enforceable promise is not considered valid consideration.
· Foakes v. Beer: F promised to forgo interest, then turned around and sued for interest.
· Held: Promise not enf b/c it asked D to do  act he already had to do – no consid
· There’s no new consid (merely fulfilling duty) when p-e-d is owed to a 3rd party.
· DiCicco v. Schweizer: was already going to marry daughter; no barg for marriage since he owed bride a duty to marry
· Note: Where there’s modification, you need new consideration to go beyond p-e duty
· BUT consideration is not essential to effectiveness of transfer (assign.) of K right
· Things to consider:

· Is there a duty? (sometimes there isn’t, even if it looks like one)
· Why is there a pre-existing duty issue?
· Is it different than mere modification?
· Is there a reason to infer that the parties have voluntarily rescinded/modified?
· Talk about ways of getting around it, if they apply
· E.g. some cases have held modification is just “partial recission + agreement”
· If GF at issue, have party relying on modif prove it wasn’t unfairly created
· *Kmac note: be on alert for possibility that the rules have changed!*
· NOTE: If you want overpayment back (b/c there’s no consideration), look to DURESS
· Compare with Modification

· Modification of executory contract (RS §89)

· Promise modifying duty under K not fully performed on either side is binding if:
· Modif is fair/equitable in view of circs not anticipated when K made
· This can be done w/o consid b/c of RS §73:
· Performance of legal duty (that’s not doubtful or subject to honest dispute) is not consideration
· BUT similar performance is consideration if it differs in a way that’s bargained
· To the extent provided by statute OR
· To extent justice requires, given material change of position in reliance
· NOTE: executory = still something to be done.  Consid is only a test re enforcemt
· When paymt already made (or perf given), recip can’t be required to make restitution on grounds that nothing was given in exchange
· Modification; rescission; waiver (2-209)

· (1) An agreement modifying a sales K needs no consideration to be binding
· Schwartzreich v. Bauman-Basch: Tore off sigs and created new K for higher pay.  Once K1 rescinded, their mutual promises ( consid for K2
· Later courts have upheld w/ diff reasoning: rescission&creation cannot occur at same time if K2 has better terms for one party, since that raises doubt as to mutuality of rescission
· (2) b/w merch, you need separate signed writing (diff from termin/cancel)
· (3) Must satisfy SOF
· (4) Although attempt at mod/resc doesn’t satisfy 2/3, it may operate as waiver.
· (5) Unless it would be unjust (b/c reliance on waiver), you can retract waiver if:
· Within R time
· Notification received by other party
· That says strict performance required of any term waived
· BUT modifications must be made in good faith.
· Market shift that makes perf = loss: could be an excuse from perf
· Watkins & Son: hit rock.
· Extortion of modif w/o good commercial reason violates good faith.
· Alaska Packers: threatened nonperformance in order to get more $ for same job.  Although there was a b-f exchange re additional age, there was already a legal obligation ( no consideration for mod based solely on prior agreement.
· *One can’t lay grounds for estoppel by his own wrong

· Allowing packers to recover ( premium on bad faith

· Interesting notes re comparison: pre-existing duty v. modification/rescission

· In Alaska Packers, the p-e-d rule served to prevent modification (demanding just b/c they knew they could get it)
· In Watkins & Son, the special prive was fair and D received R value for it.
· Problem: If you can take anything and characterize it as partial rescission, there’s not point to p-e-d rule
· But policy: changes to meet changes should be valid if law is to carry out K’s fxn by rules conformable with R practices and understandings
· In cases of conflicting rules/auth, best result is one that ( justice/R
DURESS

· Definition: Impermissible pressure exerted by one party over another (during initial/later stages)
· What it means
· K is voidable by the victim if (RS §175):
· Manifestation of assent is induced by improper threat by the other party AND
· If it’s by non-party:
· Same, unless other party to txn in GF & w/o reason to know:
· Gives value to txn OR
· Relies materially on txn
· Improper threat(s)
· Crime/tort, or would be a crime/tort if it resulted in property
· Criminal prosecution
· Threatens use of civil process if made in bad faith
· Breach of duty of GF and fair dealing under K with recipient
· If resulting exchange not on fair terms AND
· Act would harm recipient & not benefit the threatener
· Effectiveness in inducing assent is sig increased by prior unfair dealing by threatener OR
· A threat is use of power for illegitimate ends

· Victim is left with no R alternative
· Some: require deprival of free choice/volition
· [+ Ordinary remedy for breach would not be adequate]
· Loral: In a govt’ K, but SC with Austin for parts.  No good alt since parts would have arrived too late (or been sub-par – note import of gov’t role)
· D’s past conduct was important to show Loral’s belief was R
· Note: Loral didn’t argue p-e-d b/c they paid for some supplies (consid)
· General rules:

· It’s applicable to Art 2 Ks
· Inaction produces ratification only when the threat is gone (Loral: it was constant)
· Once the threat has stopped, the R time begins to run
· Hard to make a claim for duress
· Substitute good available
· Damages will be able to make you whole
· You don’t want to grant it freely to people who yield to pressure too easily

· It is not duress to threaten to do what there is a legal right to do
· CONTEXT is important
· Loral: recovery was the excess of what was tainted by duress
· If you never wanted K at all (uncommon), you can disaffirm and get back what you paid, then make restitution for any benefits received
· Contextual differences: e.g. mid-marriage threat v. one to fiance
UNDUE INFLUENCE

· RS §177: Undue influence occurs where unfair persuasion of
· party who’s under dominaton of persuader OR
· who (b/c of rel’ship) is justified in assuming other won’t act against his welfare
· K is voidable if manifestation of assent is induced by undue influence by other party
· If induced by non-party,
· Same, unless other party to txn in GF & w/o reason to know:
· Gives value to txn OR
· Relies materially on txn
· This includes:

· Excessive pressure on a vulnerable person
· Unfair advantage re one’s weak mind // grossly oppress./UA re one’s necessity/distress
· Approaches bounds of coercion –not just when there’s a weak bargainer
· General rules

· Narrow concept, but important re wills/trusts
· Misrepresentations are not essential
· Often accompanied by:
· Unusual/inappropriate time

· Unusual place

· Insistent demand that business be finished at once

· Extreme emphasis on untoward consequences of delay

· Multiple persuaders against a single servient party

· Absence of 3rd party advisers

· Statements that there’s no time to consult financial advisers/attys

· Odorizzi: Teacher arrested for homo. activities;  possible UI by officials

· Not duress, if injury incidental while officials in GF perf of duties

· Certain relationship b/c perpetrator and victim

· Victim is under domination OR

· Victim is justified in assuming other side is going to take his welfare into account

· Atty/client, dr/patient, acct/client, guardian/ward, trustee/beneficiary
ACCORD AND SATISFACTION (3-311)
· Ex: Problem re goods.  Provider thinks he is owed contract price.  Recipient thinks he is owed less.  Recipient writes a check with note: “This check is tendered in full satisfaction of your claim.
· CL: If provider cashes that check, it accepts the terms.  Same if seller notes “accepted under protest or in partial satisfaction”
· You CANNOT accept and still refuse to be bound by condition.
· NOTE: only applies when claim unliquid (not ascertained), or claim disputed GF by buyer
· Common situations

· Claim by customer who says he’s not req’d to pay in full b/c of defect/breach of warr.
· Claim made on insurance policy, where insurance co. says it’s not liable for full amt
· Person/customer seeking “accord & satisfaction” must prove all of the following:

· In GF, he tendered an instrument to claimant as full satisfaction of claim
· GF: honesty in fact; observance of R commercial stds of fair dealing
· Ex. of BF: insurer pays only small amt for claim clearly covered
· Ex. of BF: business routinely prints full satisfxn language on checks
· Amount of claim was unliquidated or subject to real dispute
· Claimant obtained payment of instrument (i.e. obtained acceptance of check)
· Other guy’s claim against ‘customer’ is discharged if:
· Person being sued proves instrument (or accompanying writing) contained conspicuous statement saying the instrument was tendered as full satisfaction of claim
· UNLESS

· If the claimant is an org, they prove that

· w/in R time before tender, claimant sent conspicuous statement to other saying that communications re disputed debts (incl instrument tendered as full) should be sent to specific person/office/place AND

· (R time could be written on billing statement)

· instrument/communication was not received by that person/off

· Claimant/co. proves that within 90 days after payment, he tendered repayment of same amt to person being sued.  (This doesn’t apply if it’s an org that complied per the above)

· “Conspicuous” = written such that a R person against whom it is to operate should have noticed it

· If one can R be expected to examine it, almost any statement complies

· If it’s above area for endorsement, usually should have noticed

· Person being sued proves that:

· Within R time before collection of instrument was initiated

· The claimant (or agent with direct responsibility for dispute) knew the instrument was tendered in full satisfaction

· E.g. brought to attn of 1 conducting txn (or would have been with due dil, R routines/compliance for communication)

· Note: knowl of a clerk at a lockbox, etc. is not imputed to the org

· POLICY/PURPOSE

· CL rule produces a fair result.

· Informal dispute resolution by full satisfaction checks should be encouraged.
MISTAKE

· Mutual mistake (RS §152)
· K is voidable by adversely affected party if:
· 1) Both parties
· 2) At the time of K
· 3) Make mistake as to basic assumption on which K was made
· 4) This mistake has a material effect on agreed exchange of performance
· Consider: whether you can have relief by reformation, restit, etc.
· 5) AND that party did not bear the risk (RS §154), which occurs if:
· Risk is allocated to him by agreement of parties OR
· Expressly or impliedly (TU, CD, CP)
· You’d bear risk if it’s a judgment/arithmetic mistake
· He is aware (at time of formation) that he has limited knowledge re the mistaken topic but treats it as sufficient OR
· Risk is allocated to him by court b/c it’s R under circs
· Remedy: restitution (for UE)
· To avoid UE, you must account for improved value to the land (Renner – jojoba)
· If an expenditure doesn’t create a benefit on other side, you don’t recover for it
· Caveats
· Sometimes it’s conscious ignorance (recognized uncertainty), not mistake
· If parties are equally responsible, you pin loss on party most situated to avoid it
· E.g. sell coin to vendor; he wants to return it b/c counterfeit
· BUT e.g. girls sells pretty rock for $1; it’s a diamond.  Sale upheld
· Vendors can maintain knowledge over lay person
· Pay attention to differences in price/value ratios, vocations of parties
· Caveat vendor: GR, seller can’t avoid K upon later disc that land contains value, even if price negotiated b/c land suitable only for farming and if effect is material
· Stees v. Leonard: Quicksand prevented building.  Landowner prevailed.
· Landowner should know about its own land. ( he bears the risk
· But builder, a prof’l, should have known/tested  ( bears the risk
· Unilateral mistake (RS §153)
· K voidable by a party if:
· 1) Mistake of one party
· 2) At time of K formation
· 3) As to a basic assumption of which K was made
· 4) Has a material effect on agreed exchange of performance
· 5) And is adverse to him
· 6) AND he does not bear risk of mistake
· AND 7) effect of mistake ( enforcement unconscionable OR
· 7) other party had reason to know or his fault causes mistake
· Caveats
· Difficulty: offeror claims that magnitude of mistake was such that it should have been apparent from face of offer
· Proof re your mistake is usually so w/in your control that other can’t refute
· Claim settlements

· Overpayment of claim ( right to restit if based on mistake.  But not if it implement settlement re certain terms
· Release of a personal injury claim may become questionable when an injury comes to light that the parties were not aware of at the time of settlement.

· RESTITUTION (RS §376)

· When one avoids a K on ground of incapacity, mistake, misrep, duress, UI, abuse of fiduciary relationship

· Entitled to restit for benefit conferred on either party via part performance / reliance

MISREPRESENTATION AND CONCEALMENT

· Elements / You can void if:
· Misrepresentation of fact, not of opinion (Vokes)
· Must be material/significant, e.g. “the odometer is fine”
· No need to prove scienter (reckless disregard for truth) – it can be innocent
· Half-truths are actionable.  Even if no duty to disclose all facts, if you take aff steps (ad, statemt, conduct), you must tell entire truth  (Vokes) (Kannavos)
· Victim relied on misrep
· Must be justifiable (e.g. painter with museum auction)
· Some diligence is required (capacities, nature of txn, plausibility of misrep)
· Kannavos: D purchased place advertised for multi-unit housing; but he didn’t do his research.  (Still, court held he could rescind.)
· Victim must suffer damages
· General rules

· When parties dealing at arm’s length with no inherent unfairness, court will let them be
· But in Vokes, dance company took aff steps to convince widow
· If R reliance and material element ( rescind even if innocent misrepresentation
· Disclosure

· Balance: Don’t insist on tons, but enough that you’re not rewarding for poor scruples

· GR: Dealers aren’t expected to disclose all the elements that enter evaluations, since the expense of acquiring such expertise would no longer be justified

· Swinton: D sold a house he knew was termite-y.  Court reluctant to put huge burden on seller, and said no duty to divulge all known defects in property
· NOTE: CA statute requires seller to disclose known defects.
· Implications

· Disaffirm ( restitution (you both give back what you took from other)
· *NOTE* Even where you think behavior not quite misrep, might be able to make a case for resc
ADHESION CONTRACTS

· Where one party with greater bargaining power dictates terms to the party with less power
· RS §211(3): A term is not part of an agreement if you manifest assent to boilerplate, but other party has reason to think you wouldn’t have if you knew the term was there
· Doctrine of R expectations: Insurance sold in circs discouraging inquiry ( honor R expectations of buyer
· Boilerplate (trend: return back from K to status)
Lessons from City of Santa Barbara v. Superior Ct of SB.  Court relied on Tunkl factors.
1) Business suitable for public regulation

2) Business = service of great importance to public*

3) Business = open to public (holds self out as willing to perform for any member of public)

4) Business has [decisive] advantage in bargaining*

5) Adhesion contract

6) P under D’s contract

	PROS
	CONS

	Take advantage of experience / empirical research
	dictates terms to a weaker party

	Enable judicial interpretation of one contract to serve as interp for all contracts
	No opportunity for bargaining over terms

	Reduce uncertainty
	Take-it-or-leave-it; alternatives are adherence or rejection

	Save time/trouble
	Often used by party that has advantage of time/expertise in preparing, while other party has no real opportunity to scrutinize or understand it

	Simplify planning/administration
	shouldn’t be able to waive gross negligence and erase that incentive


	Make superior drafting skills more widely available
	

	Make risks calculable and increase real security
	

	Select and control risks; exclude the “irrational factor” in litigation
	

	Should be able to limit liability, so that places still offer services

	


· Consider CA Civil Code 1668: “All Ks which have for their object, directly or indirectly, to exempt anyone from responsibility for his own fraud, or willful injury to the person or property of another, or violation of law, whether willful or negligent, are against the policy of the law.”  (Does that invalidate all releases of liability?  Prob not, esp re GN.)
· Statutory measures for curbing power (3 types)

· Those controlling terms of exchange

· Exculpation clauses in leases

· Those premised on assumption that consumer can best improve their position through well-informed shopping, facilitated by mandatory disclosure requirements

· Statements of mileage re car sales

· Those premised on belief that consumers suffer systematic handicaps in effective enforcement of rights.  Focus on remedies.
UNCONSCIONABILITY

· Background: If one wishes to limit liability, it must at least show adeq notice / assent thereto
· Process for assessing

· Decide whether case falls under CL (RS 208) or Art. 2 (2-302) (UCC doesn’t define U)
· 2-302: Whether clauses are so one-sided as to be unconscionable
· But even if non-article 2 case, court might still focus on 2-302
· Whether CL/UCC case, determine the same way – as an MOL
· Determine U at time K was made (i.e. it was always unfair)
· Options
· 1) refuse to enforce entire K
· 2) enforce remainder of K (-) unfair clause
· 3) limit application of U clause
· Elements
· 1) Absence of meaningful choice (e.g. didn’t mean to enter K of this kind)
· 2) Unreasonable terms (e.g. 1-sided, or favor one party)
· Are terms “so unfair that enforcement should be w/held”?
· Traditional test: Such that no man in his senses and not under delusion would make on the one hand, and as no honest/fair man would accept, on the other.
· Types
· Procedural
· Bargaining process was unfair b/c element of surprise
· Technical language, or buried
· Oppression was involved
· Party didn’t have a choice
· UnR terms in light of commercial background/needs?
· If the good is a necessity, the bargaining process might be unfair (Williams v. []Furniture Co.: installments)
· Note: the more PU, the less SU you need later (and vice versa)
· Substantive
· Unfairness in content (1 clause or whole deal)
· Change in price after the fact (Jones v. Star Credit – freezer price ^$300)
· Note: most often the question will involved the poor
· Seller’s arg:
· If you deny a right to repossession, retailer will have to ^IR or limit availability
· If you make allowance for welfare recipts ( disincentive for later sales to welfare recips
· Dragnet clause: Collateral for each loan backs an entire package
· UCC 2-302 ( community’s moral sense ( law of commercial txns
· Price can be considered, but courts are often in difficult role re fairness
· PURPOSE
· Explicit tool for policing
· Flexibility (you can limit to case, clause)
· Armendariz: considered employer’s mandatory arbitration clause; court couldn’t remove U by severing any one part, so it found entire K U
· ACs in employment: very few people who need jobs are in a position to refuse AC
· GR: arb agreements are enforceable
GAP FILLERS

· Implied terms that operate as though they were part of an original agreement
· To be used ONLY IF you cannot reconcile certain terms.  Express terms will win out.
· To be construed whenever R as consistent with each other and with K terms.
· If construction unR, use in this order: Express terms, CP, CD, TU
· You’ll read the K with assumption that these elements were taken for granted
· UNLESS you have an explicit section stating you won’t read TU/CP into the K
· Gap fillers under 1-303

· Usage of trade: Practice or method of dealing regularly observed in a place, vocation, trade so as to justify an expectation that it will be observed with current txn
· Existence and scope of such usage must be proved as facts.
· If you establish such a usage is embodied in a trade code or similar record, the interpretation is a question of law
· It can come back to bite you even if you’re not in that trade
· Nanakuli: Shell should have known about price protection (re “posted price at time of delivery” since it was a small mkt and they were a big part
· Course of dealing (LOOK FOR history b/w the parties)
Conduct fairly to be regarded as establishing a common basis of understanding for interpreting expressions and other conduct
· Conduct previous to the agreement
· These particular parties have dealt with each other in prior transactions
· Course of performance (LOOK FOR pattern within a single K)
· Conduct after and under the agreement IF:
· 1) Agreement re txn involves repeated occasions for performance by a party, AND
· 2) The other party, with knowledge of nature of performance and opportunity for objection to it, accepts the performance or acquiesces in it without objection
· Columbia Nitrogen: “Fixed price per ton” – but K was silent re adjusting mkt price
· *Caveat*: CP could be a modification or evidence that parties don’t think a particular requirement of the written contract is important.  They keep waiving it.
· 1-306: Any claim/right of breach can be discharged w/o consid by agreement of aggrieved party in an authenticated record.
· When ambiguity: err toward waiver
· But read per section imposing GF
· Consider: At what point does failure to insist upon your rights go beyond waiver and become CP on which you can rely?  (Key: INTENTION)
GOOD FAITH

· Every contract contains an implied duty of good faith (in performance and enforcement)
· BUT, good faith is not an independent cause of action, absent an express clause
· BK v. Weaver: D’s failure to show express provision breach (for new BK branch) meant he didn’t have claim for implied covenant of GF/FD

· CA tried to make bad faith into a tort ( death of K ( overruled bad faith tort

· Good faith doesn’t mean things have to go in your favor (Dalton v. ETS)
· Note: GF is an excluder.  While we don’t know what GF is, we do know BF.
· Specific examples (+ UCC 1-304)
· UCC 1-201(20): Definition.  Honesty in fact + observ of R commercial stds of fair dealing.
· Subjective + objective (hard for jury to pin down)

· UCC 2-103(1)(b): Definition of good faith re merchant
· Honesty in fact
+ observ of R commercial standards of fair dealing in the trade
· Although you don’t have to reveal superior knowledge at formation stage, you can’t take deliberate advantage of an oversight (Mkt St. v. Frey)

· If you believe they will/know about provision, it’s not dishonest or opportunistic to fail to flag it.  But otherwise…
· Areas where GF required
· Performance of contract duties
· Examples of bad faith

· Evading the spirit of the deal

· Ex: lease office space, with prov. of receipts for business done

· Move bus. elsewhere so you won’t have to pay as much
· Lack of diligence / slacking off

· Deliberately rendering imperfect performance

· Having a power of some kind to specify terms and abusing it

· When the other person tries to do their job, you interfere
· Enforcement of contract rights
· Examples of bad faith

· Conjure up a false dispute so you can trigger your rights (Mkt St)
· You could mitigate your damages, but you don’t

· K gives you the right to decide what’s compliance and what isn’t.  And you abuse that to determine things that are not compliant but should be

· Ex: Car manufacturer, dealer.  Car orders must be approved by manuf.  So they decide they’ll stop filling orders.

· You can’t refuse to accept orders as an underhanded way of terminating a franchise without giving required notice.
· Requirements and output contracts
· 2-306: You can use terms that measures Q by [seller’s output or buyer’s req’s], implying GF

· But you can’t insist on a quantity unR disproportionate to stated estimates or normal/prior amounts

· General rules

· If you create an exclusive K re goods, you imply best efforts to supply/purchase

· Eastern Air Lines: manipulating req’s through fuel freightening wasn’t a breach of best efforts, esp. given energy crisis

· Factors would have been known and taken into account

· Note: Best efforts only applies to some Ks, but imposes higher obligation

· Consider: Must a company bankrupt itself to meet “best efforts”?

· In Bloor v. Falstaff Brewing, it was easy b/c they didn’t do anything
· Quantity: “All that buyer requires”

· This term satisfies definiteness and SOF
