CONSTITUTIONAL LAW I

Course Overview

-- Federal gvt powers

-- Limits on state gvts

-- Separation of powers

-- Individual rights

Judicial Review

-- Marbury v. Madison (US 1803)
· Most important case in the history of American law; establishes judicial review of federal laws to determine if they’re constitutional

· Marbury was petitioning the SC to issue a writ of mandamus against Secretary of State James Madison, thereby forcing Madison to deliver a commission to Marbury.

· Justice John Marshall’s 3 questions in the case:

· (1) Is Marbury entitled to the commission?

- Yes, he does have a vested right to his commission because he was properly assigned to office and the Secretary of State affixed a seal on his commission which was signed by the President, John Adams.  The commission was merely not delivered.

- Marshall could have said that Marbury did not have a vested right to the commission until it was delivered.  The case would have ended with this.  Jefferson favored this view.

· (2) If he is, and his right to the commission has been violated, do the laws of this country afford him a remedy?

- Yes.

- Marshal distinguishes between a legal question and a political question.  He says that mandamus is appropriate because this is a legal question.  This is the process for determining whether the SC can review a law.

· Political questions would be up to the discretion of the executive branch, not the judicial branch.  The executive branch has a discretionary duty.  Rights involved are national (foreign affairs, etc.).  The SC cannot review political questions.

· Legal questions depend on the law and must be analyzed under the law.  The executive branch has a mandatory legal duty.  Legal questions involve a person’s individual right.  The SC can review legal questions.

- Marshall could have said that Marshall himself should not have been sitting in this case because his brother 

· (3) If they do afford him a remedy, is it a mandamus issuing from this court?  3 sub-questions:

- (a) Is the writ of manadamus the appropriate remedy?

· If the law affords Marbury an appropriate remedy, then the SC does not have the power to issue the writ of mandamus.

· The court, therefore, does not have the power to issue the writ because there is an available remedy by law.

· The court could have found that it did not have SMJ under the Judiciary Act of 1789.

- (b) Is the Judiciary Act of 1789, § 13 unconstitutional?

· Judiciary Act of 1789, § 13 = “And it be further enacted, that the SC shall have exclusive jx of all controversies of a civil nature, where the state is a party…”  

- Marshall says that this Act says that the US authorizes the SC “to issue writs of mandamus in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under the authority of the US.”  He says this allows the SC to issue writs of mandamus.

· Article III § 2, clause 2:  “In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party, the SC shall have original jx.  In all the other cases before mentioned, the SC shall have appellate jx, both as law and fact, with such exceptions, and under such regulations as the Congress shall make.”

- Marshall sees the Act as adding to the SC’s jx contrary to the Constitution.  Therefore, he sees the Act as conflicting with the Constitution. 

- Marshall could have said that the Constitution does not say that the Act was not in conflict with the Constitution and that the Constitution can be expanded by laws.

- (c) Can the SC review the constitutionality of congressional acts?

· Yes.  A law that is repugnant to the Constitution is void.  It is the duty of the judicial branch to decipher the law.

· The Constitution is the supreme law of the land; it trumps any inferior conflicting laws.

· The judiciary should have the power of judicial review to contribute to the balance of power between the 3 branches of government.

· Supremacy clause, Article 6, says that the Constitution is the supreme law of the land.  

· Doctrine of preemption—federal law preempts/trumps state law (Does this come from the supremacy clause?)

· The oath taken by the SC justices requires them to defend the Constitution.

· Narrow readings of Marbury v. Madison

- Marbury shouldn’t be given his commission because the SC cannot constitutionally hear his case.

- Establishes the SC’s competence to determine if laws are constitutional.

- Argument against broad reading of Marbury:  SC should not have the power of judicial review because they do not represent “we the people,” but rather their own political views.  This does not reflect the will of the people and therefore acts against the goals of our democratic society.  The judiciary is not so insulated and is a huge part of the political process.

· Broad readings of Marbury v. Madison

- In Cooper v. Aaron (US 1958) established that the SC is the supreme interpreter of the Constitution.  Therefore, the SC’s interpretation of the Constitution is the supreme law of the land.

- SC has the ability to hold any laws or acts unconstitutional.  This is the reading of Marbury v. Madison that has survived.

· The judicial branch is “insulated” because they are appointed, rather than elected.  Therefore, they are not affiliated with any political party.

· Judicial branch should have the power of judicial review because it is the weakest of the 3 branches of gvt.  Criticism of this view:  they actually do have the power to change things (e.g., brown v. bd of education); also, they have the last say wrt laws.

· Possible alternatives to judicial review

- Legislative review; congress policing itself

- The people review by popular vote

-- Cooper v. Aaron (US 1958)

· Governor of Arkansas (Faubus) wanted to establish that they were not bound by Brown v. Bd of Education and that they did not have to desegregate the schools because they were not a party to the original suit.  Held:  It doesn’t matter whether they were an original party to the suit.  

· The SC’s interpretation of the Constitution is the supreme interpretation and therefore the supreme law of the land.  Therefore, all states are bound by the SC’s interpretation of the Constitution.

-- Dickerson v. US 

· Congress may only overrule the SC through constitutional amendment.
· Article V provides that Congress may initiate an amendment to the Constitution, and the amendment process can be used to overturn a constitutional Supreme Court.  However, Congress may not effect such an overrule by statute.

Constitutional and Prudential Limits on Constitutional Adjudication

-- Article III, § 2—“The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority…”  

-- A basic premise of Marbury is that the SC plays a role in constitutional elaboration only because it is a court, a judicial body deciding cases.

-- The political question doctrine (introduced by Marshall in Marbury) has 3 strands, summarized in Baker v. Carr:

· (1) Some matters are textually or structurally committed to the unreviewable discretion of the political branches; such judicial review is limited by the Constitution itself.

· (2) Some issues involve “a lack of judicially discoverable and manageable standards for resolving an issue.”
· (3) Some otherwise legal questions ought to be avoided to prevent judicial embarrassment; i.e., issues that may generate excessive conflicts with other branches if ruled upon or could produce enforcement problems or other institutional difficulties.
-- Some commentators doubt the very existence of any general discretionary political question doctrine
-- In Colegrove v. Green (US 1946), a redistricting case prior to Baker v. Carr, a SC plurality limited itself from ruling on the issue of whether a congressional districting scheme was valid, citing Article I, § 4:  “the Constitution has conferred upon Congress exclusive authority to secure fair representation by the States in the popular [House of Representatives]”  

-- 2 yrs after Baker, in Reynolds v. Sims (US 1964), the SC launched its extensive involvement with redistricting controversies.  Warren’s majority laid down a one-person vote standard, a std that seemed sufficiently clear and relatively simple enough to provide a judicially manageable std.
-- The numerous cases after Baker made it clear that legislative apportionment was no longer a political question.
-- Baker v. Carr (US 1962)  
· Baker, a Tennessee civilian, argued that the Tennessee gvt’s failure to redraw legislative districts violated his right to equal protection under the laws under the 14th Am.  He argued that because of population changes since 1901, the State Apportionment Act of 1901 was obsolete and unconstitutional, and that the state legislature refused to reapportion itself.

· Brennan majority

· The SC rejected the claim that equal protection challenges to state legislative districting plans presented a nonjusticiable political question

· Article IV, § 4—Guaranty Clause:  “The US shall guarantee to every State in this Union a Republican Form of government…”

- Majority says this case concerns equal protection, not the guarantee clause.

· The SC has the power as the Interpreter of the Constitution to assign authority vested under the Constitution.

· The fact that a suit seeks protection of a political right does not mean it necessarily presents a political question. 

· The purpose of the political question doctrine is to maintain separation of powers.

· Political question cases involve one or more of the following: 

- (1) a textually demonstrable constitutional commitment of the issue to a coordinate political dept (separation of powers question)

- (2) a lack of judicially discoverable and manageable standards for resolving the issue (question of Ct’s competence or ability to resolve the issue even if it is not committed to another branch)

- (3) the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion

- (4) the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of gvt

- (5) an unusual  need for unquestioning adherence to a political decision already made

- (6) the potentiality of embarrassment from multifarious [multi-sided] pronouncements by various departments on one question

· Unless the above problems are inextricable (inseparable) from the case at bar, the case should not be dismissed for nonjusticiability on the ground of the presence of the political question.

· The Court cannot reject as involving a political question a real controversy as to whether a certain action exceeded constitutional limits.  Here, Baker alleges that the state’s actions violate his right to equal protection.  The present issue is not meshed with any of these problems, so reapportionment issues are justiciable.

· Frankfurter and Harlan dissented

- Majority’s argument is circular; classification of political questions is merely a statement of a conclusion rather than an illustrated analysis

- This IS a claim under the guarantee clause, merely camouflaged by an equal protection claim; the court should avoid the tyranny of labels.  

- The present case involves all of the elements that have made the Guaranty Clause cases nonjusticiable.  The EP Clause provides no clearer guide for judicial examination of apportionment statutes than would the Guaranty Clause.

- It is the nature of the controversies arising under the guarantee clause which makes it judicially unenforceable, nothing else (i.e., not the 6 categories named by the majority). 

-- The SC rarely finds constitutional questions nonjusticiable since Baker, except for some notable exceptions:

· Generally, the question of which 2 candidates is entitled to be seated in the Senate is political.  The Constitution prescribes the minimum requirements of membership in both houses and further provides that each house shall be the judge of election returns and the qualifications of its members.  However, an arbitrary exclusion of a delegate is reviewable.  Powell v. McCormack (1969)

- Also in this case, Warren seemed to write off the “embarrassment” factor (6) as unnecessary since “alleged conflict that such an adjudication may cause cannot justify the courts’ avoiding their constitutional responsibility.”

· In Goldwater v. Carter (US 1979), the Rehnquist plurality insisted that the case, involving the authority of the President to terminate a treaty without the consent of the Senate, was nonjusticiable.  It “should be left for resolution by the Executive and Legislative Branches” since the Constitution is silent as to the Senate’s participation in the abrogation of a Treaty.

· An action is nonjusticiable where there is a textually demonstrable constitutional commitment of the issue to a coordinate branch of gvt or a lack of judicially discoverable and manageable stds for resolving it.  (Senate impeachment proceedings at issue in Nixon v. US.)

· What is a reasonable period of time for ratification by the states of a constitutional amendment proposed by Congress under Article V.  Coleman v. Miller (US 1939)

-- Nixon v. US (US 1993)

· Nixon, a former DC judge, was convicted by a jury of 2 counts of making false statements before a federal grand jury and sentenced to prison.  He challenged Senate Rule XI.
· Majority:  Rehnquist

· The SC found nonjusticiable the issue of whether Senate Rule XI, which allows a committee of Senators to hear evidence against an individual who has been impeached and to report that evidence to the full Senate, violates the Impeachment Trial Clause, Article I, § 3, clause 6, which states that the “Senate shall have the sole Power to try all Impeachments.”  Nixon insisted that the Constitution meant the entire Senate, not a committee.

· An action is nonjusticiable where there is a textually demonstrable constitutional commitment of the issue to a coordinate branch of gvt or a lack of judicially discoverable and manageable stds for resolving it.

· The imposition of the requirements that the members be under oath and that there by a 2/3 vote to convict suggests that the framers did not intend to impose limitations by the use of the word “try.”  The use of the word “sole” also suggests that the framers intended to commit the issue exclusively to the Senate.  
· Judicial review would be inconsistent with the framers’ creation of impeachment as the only check on the judicial branch by the legislature.  Judicial review could potentially expose the country’s political life to periods of chaos (inefficiency).  
· The Constitution’s silence on judicial review is quite meaningful in light of the several explicit references to the availability of judicial review as a check on the Legislature’s power with respect to bills of attainder, ex post facto laws, and statutes.
· Souter concurrence:  Not all judicial interference with the impeachment process is inappropriate, and such could be necessary if the Senate were to act in a manner seriously threatening the integrity of its results.
-- Bush v. Gore (US 2000)
· Political questions and the presidential election process
· Article II, §1, cl. 2:  “Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors” who in turn meet in their respective states to vote for the two top federal executive officers.  As modified by the 12th Am, it specifies in elaborate detail how Congress, which is entrusted with counting the states’ electoral votes, shall resolve any inconclusive vote by the electors chosen by the states, commonly referred to as “the electoral college.”
· The Ct, having stayed certain recounts ordered by the Florida Supreme Ct in state contest litigation brought by the Gore team, held that those recounts, because conducted under nonuniform stds, were unconstitutional under the equal protection clause of the 14th Am.
· It is argued that the Ct should have stayed out of this political thicket because other institutional actors were amply well positioned to address the claimed harm.  Although the EP claim would appear justiciable after Baker v. Carr, Article II and the 12th Am reflect a textual commitment of the task of resolving contested presidential elections to Congress not the Ct.
Case or Controversy Requirements:  Advisory Opinions, Standing, Mootness, and Ripeness

-- Art III, §2, cl. 1 provides that the “judicial power shall extend” to a list of enumerated “cases” and “controversies.”  This has long been thought to imply a negative, i.e., judicial power does not extend to anything but a case or controversy.

-- Judicial power is determined by (1) the Constitution (Article III) and (2) prudence (judicial creation).

-- To qualify as a case or controversy, a matter must 

· (1) be concrete and non-hypothetical (no advisory opinions), and 

· (2) involve parties claiming an injury personal and concrete to them (standing), and

· (3) arise neither too late or too soon for judicial resolution (mootness and ripeness)

-- Federal courts cannot issue advisory opinions because they concern events which have not yet occurred and are thus not concerning an actual case.  Advisory opinions also defeat the purpose of checks and balances.  Branches of government have no standing when requesting advisory opinions.  However, some state supreme courts are authorized to issue advisory opinions.

· Washington asked the Justices for advice regarding the war between England and France, and questions on the topic of treaties, laws of nature, and laws of the land.  The SC refused to issue an advisory opinion.

· Along with FDR’s court packing plan, he was going to require the Ct to give advisory opinions, to say in advance of the passing of a law whether it was unconstitutional.

-- Constitutional issues should only be ruled upon if such rulings are strictly necessary and therefore unavoidable.  Hence the prohibition of advisory opinions because they are not necessary.  Rescue Army v. Municipal Ct of LA (US 1947).

-- Requirements for Standing to Litigate

· From Article III

- (1) injury in fact to the plaintiff (must show that he personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the defendant)

· easily satisfied, but there are limitations (Lujan)

- (2) injury must be fairly traceable to the challenged action (causation)

- (3) likely to be redressed by a favorable decision

· From prudential principles of court’s jurisprudence

-  (1) no third party standing (cannot rest claim to relief on the legal rights or interests of third parties)

- (2) no generalized grievances (Ct has refrained from adjudicating abstract questions of wide public significance which amount to generalized grievances, pervasively shared and most appropriately addressed in the representative branches)

- (3) zone of interests (plaintiff’s complaint must fall within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question)

-- Standing limits the quantity of lawsuits, limits(?) judicial restraint, and keeps out people who merely want to insert themselves into legal suits when they have no actual injury.

-- In order to have standing, a person must usually show a direct and immediate personal injury due to the challenged government action. The claimant must be in a position to demonstrate a con​crete stake in the outcome of the suit and a direct impairment of his own constitutional rights.
-- Lujan v. Defenders of Wildlife (US 1992)

· Congress modified the Endangered Species Act to eliminate regulation of actions taken on foreign soil.  Plaintiffs brought suit to reverse the modification.  Plaintiffs lacked standing because they were not injured in fact and their alleged injuries were not redressable.

· Plaintiffs alleged they had standing because anyone with a vocational, educational, or aesthetic interest in an endangered species or “contiguous ecosystem” harmed by a federal activity would have standing.  They also cited the “citizen suit” provision of the Act which grants “any person” the right to sue to enforce any of its provisions.

· Held:  To establish standing, a plaintiff must show injury-in-fact, causation, and redressability.  Under Article III, Congress may not create a right of standing based on a generalized grievance against government.

- Congress may not give power to the cts which the Constitution says the cts do not have.

· Injury in fact

- The injury must be real and imminent as well as concrete and particularized.  Mere probability of injury does not satisfy the injury-in-fact requirement.

- Plaintiffs lacked injury in fact.

- Plaintiffs claim that their opportunities to view endangered species on foreign soil are negatively affected; they said they plan to go abroad and visit the areas in the future, but they could not point to any distinct travel plans; this is speculative injury

- There was no real, imminent harm.  The injury was merely speculative because they had no distinct travel plans and they could not point to any 

- There must be a personal interest in the alleged dispute.

- Aesthetic injuries may in fact be cognizable for purposes of standing, but this prospective and speculative injury was not enough.

- This was not a close enough nexus.

- “Someday” future intentions to observe animals do not establish “actual or imminent” injury.

- Ct rejected the CA finding that plaintiffs suffered a “procedural injury” in being denied standing which was granted by the “citizen suit” provision.  Congress did not have the right to give judicial power to the cts.

· Redressability

- Intervening factors make redressability of plaintiff’s injury more difficult

- Withdrawal of US funding would not necessarily have stopped the project from going forth and therefore solved the problem of further endangering the animals.

- Other agencies, not being parties, would not be bound by an injxn.

· The precedential value of Lujan is questionable.  Only 4 justices found that the plaintiffs had not established redressability, only 3 agreed there was no injury-in-fact and that the citizen suit provision was invalid.

· In this opinion, Scalia emphasizes that conferring standing on citizens to compel gvt enforcement action “unconstitutionally transfers from the Executive to the cts the responsibility to take Care that the Laws be faithfully executed”.  The law of standing is crucial and inseparable from separation of powers.

-- Injury-in-Fact

· In Raines v. Byrd, legislators objected to the Line Item Veto Act which allowed the President to veto particular parts of a bill; legislators were not alleging an actual injury to themselves, but an injury to their official power, so they lacked standing because they did not meet the injury in fact requirement of standing.  The Act specifically provided that “any Member of Congress” could bring an action alleging the unconstitutionality of any provision of the Act.  The Ct distinguished Powell as a case in which a member had been “singled out for specially unfavorable treatment as opposed to other Members.”  This case does not necessarily foreclose all congressional standing.  

· In Clinton v. NY, the Ct found that both groups of challengers had standing because they would suffer concrete economic injury from the President’s cancellation using the Line Item Veto Act.

· In Friends of the Earth v. Laidlaw Environmental Services (US 2000), the Ct found that, in a Clear Water Act suit against a wastewater treatment plant for discharging pollutants into a river, members of an environmental organization satisfied the injury-in-fact requirement by attesting that the pollutant discharges had deterred them from fishing, camping, swimming, hiking picknicking and birdwatching near the river—despite D’s and dissent’s contention that no harm to the environment itself had been demonstrated.

· In Arlington Heights v. Metropolitan Housing Corp. (US 1977), with a racial discrimination claim against a suburb’s refusal to rezone a tract to permit higher density housing, the Ct found that the developer did have standing to bring a challenge, even though its construction project was contingent on its ability to procure rezoning, obtain financing, and qualify for federal subsidies.

-- Causation and Redressability

· In Allen v. Wright (1984), parents of black school kids argued that the IRS’s failure to deny tax-exempt status to racially discriminatory private schools made it more difficult to desegregate schools because by providing a subsidized alternative of segregated private schools, the IRS made the task of desegregating the public schools more difficult.  The court held that the desegregation of the schools would not be caused by tax exemptions.  Tax exemptions would not necessarily lead to desegregation of the schools (injury not likely to be redressed).

· In Friends of the Earth v. Laidlaw, SC reasoned that civil penalties afford redress to citizen plaintiffs because they encourage defendants to discontinue current violations and deter them from committing future ones.  Scalia protested that the benefit was too speculative.

-- Third Party Standing

· Similar to the injury in fact requirement; must assert your own personal rights

· Exceptions:

- In cases where people might not assert their own rights

- A third party and a right-holder have some kind of similar interest (e.g., Craig v. Boren—law preventing beer seller from welling to younger males while he could sell to younger females; interfered with his economic relationship with the younger males, i.e., his buyer-seller relationship)

-- No Generalized Grievances

· Similar to the injury in fact requirement

· Frothingham v. Mellon (US 1923)—ban on mere taxpayer standing

· federal taxpayers generally have no standing to challenge the validity of federal expenditures; State taxpayers may challenge the validity of state programs that involve measurable state expenditures
· Flast v. Cohen (US 1968)—taxpayer standing only if there is a specific constitutional right infringed, providing a nexus when congressional action under the taxing and spending clause is in derogation of those constitutional provisions which operate to restrict the exercise of the taxing and spending power; Ct read the Establishment Clause as one such provision.

· Taxpayer must be complaining of added tax burdens
· Valley Forge Christian College v. Americans United (US 1982) limited Flast to gvt action under the spending clause, rejecting a taxpayer’s standing to bring an Establishment Clause challenge, claiming that the federal gvt had conferred impermissible religious benefit through an in-kind transfer of property.

· US v. Richardson (US 1974)—taxpayer didn’t have standing to claim that the law keeping CIA expenditures secret violated the constitutional requirement that “a regular Statement of Account of the Receipts and Expenditures of all public Money shall be published from time to time.”
· Schlesinger v. Reservists Committee to Stop the War (US 1974)—members of the armed forces lacked standing to challenge the Reserve membership of certain Members of congress as violating the Incompatibility Clause, which stated that “no Person holding any Office under the US shall be a Member of either House during his continuance in the Office.”

-- Congressional Power to Confer Standing

· In FEC v. Akins (US 1998), the SC upheld a broad congressional conferral of standing.  The SC held that a group of voters had standing to challenge the failure of the Federal Election Commission to treat the American Israel Public Affairs Committee as a “political committee” subject to certain reporting and disclosure requirements under federal election law, and to seek info about AIPAC’s membership that they claimed would help them evaluate candidates for public office who had received AIPAC support.  This was not a generalized grievance because although the Ct has sometimes determined that where lg numbers of Americans suffer alike, the political process, rather than the judicial process, may provide the more appropriate remedy for a widely shared grievance, the informational injury, directly related to voting, of the most basic of rights, was sufficiently concrete and specific such that the fact that its widely shared does not deprive Congress of constitutional power to authorize its vindication in the federal cts.

· A qui tam suit does not meet Art. III’s case and controversy requirements.  A qui tam relator is, in effect, suing as a partial assignee of the US.  Vermont Agency of Natural Resources v. US (US 2000).

-- “Zone of Interest” requirement (usually only applied in statutory cases dealing with administrative law) was intended to protect a particular class (even if they are not particularly addressed in the legislation).

-- Mootness and Ripeness

· Deals w/ the timing of a lawsuit; Moot or unripe issues are nonjusticiable because there is no basis for the federal court to exercise jx when it is not a live case or controversy.

· Unripe = premature 

- No advisory opinions allowed.

- United Public Workers v. Mitchell—nonripe because the complaints of most challengers stated only that they desired to act contrary to the rule against political activity but not that the rule had been violated.

- Laird v. Tatum—plaintiff challenged surveillance of the public by the Army, but his claim was unripe because he merely feared future invasion

· Moot = spoiled/too late; the mootness doctrine requires that an actual controversy must be extant at all stages of review, not merely at the time the complaint is filed.

- Intervening factors such as intervening law, settlement, full relief, if D has gone out of businesses, or if a party has died, etc. will interfere with standing and cause a case to be moot.  Either the injury in fact no longer exists or relief will not be given.

- Exceptions to mootness doctrine:

· A continuing harm to the plaintiff, as long as it is concrete

· Capable of repetition yet evading review:  Likeliness of repetition of past harm, either to the plaintiff personally or to the group he represents, plus the probability that cases arising in the future will evade judicial review

- Roe v. Wade—a similar injury was likely to happen again and would happen too quickly for redressability, i.e., pregnancy

· Mootness may be decided differently for different issues in a case.  E.g., cessation of past wrongful conduct might moot a claim for an injxn, but not a claim for damages.

Supreme Court Authority to Review State Court Judgments

-- Marbury v. Madison provided for review of the actions of Congress and the Executive branch, but not state ct judgments.

-- Martin v. Hunter’s Lessee (US 1816)

· Land dispute in Virginia 14 U.S. 304 (1816), was a landmark SC case.  It was the first case to assert ultimate Supreme Court authority over state courts in matters of federal law.

· During the American Revolution, the state of Virginia enacted legislation that allowed it to confiscate Loyalists’ property. One such Loyalist named Denny Martin sued on the grounds that treaties with Great Britain guaranteed protection of Loyalist property. The Virginia state SC upheld the confiscation. It did not do so on the grounds that Virginia law was superior to U.S. treaties, but rather because it argued that its own interpretation of the treaty revealed that the treaty did not, in fact, cover the dispute. On review, the U.S. Supreme Court disagreed with this conclusion, ruling that the treaty did in fact cover the dispute, and remanded the case back to the Virginia Supreme Court, but the Virginia court then argued that the U.S. Supreme Court did not have authority over cases originating in state court. The U.S. Supreme Court reversed the state court’s decision on appeal, ruling that questions of federal law were within its jurisdiction, and thereby establishing its own supremacy in matters of constitutional interpretation.

· Exceptions clause—Article III, § 2, clause 2:  "In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be party, the Supreme Court shall have original jurisdiction. In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make."

· Challengers allege unconstitutional §25 of The Judiciary Act of 1789, which provided that final judgments by state courts could be reviewed and reversed or affirmed in the Supreme Court of the US in certain situations, namely “where is drawn into question the validity of a treaty or statute of, or an authority exercised under, the United States, and the decision is against their validity; or where is drawn in question the validity of a statute of, or an authority exercised under, any State, on the ground of their being repugnant to the constitution, treaties, or laws of the United States, and the decision is in favour of such their validity, or where is drawn in question the construction of any clause of the constitution, or of a treaty, or statute of, or commission held under, the United States, and the decision is against the title, right, privilege, or exemption, specially set up or claimed by either party, under such clause of the said Constitution, treaty, statute, or commission, may be re-examined, and reversed or affirmed in the Supreme Court of the United States upon a writ of error…”

· Article III of the Constitution stated only that the “judicial power of the US shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish."  It made no provision for the composition or procedures of any of the courts, leaving this to Congress to decide.

· The Judiciary Act of 1789 did several things:

- Created the SC

- Gave Congress the power to establish inferior cts

- Gave the SC appellate jx over appeals from the highest state courts

- Created lower federal courts (the US federal judiciary)

· This case concerned a peace treaty, so it fell within § 25 and the SC therefore had jx to hear the case.

· Justice Story 

- It is the case—not the court—that gives jurisdiction (Article III addresses cases and controversies).

- The Constitution was never designed to act upon state sovereignties, but only upon the people, and that if the power exists, it will materially impair the sovereignty of the states, and the independence of their courts.

- The absolute right of decision must rest somewhere, and the SC is better suited to have that right.  

· Uniformity is necessary among the states, which can only be achieved through SC review.

· Although state judges are under oath to abide by the constitution, state cts might be influenced by attachments, prejudices, jealousies, and interests.

-- Martin established the power of the SC to review decisions from state court, but SMJ must be present (federal question).

-- Cohens v. Virginia (US 1821)

· This case extended the principle of Martin to cases in which the state itself was a party.
· In ratifying the Constitution, states agreed to subject themselves to the power of the SC in cases that are appealed from state courts and that they themselves can also be called up to the SC.

· Here, unlike Martin, the State was named a party in the case.  The grant of original jx to the SC of cases “in which a state shall be a party” precluded the exercise of appellate jx.

· Justice Holes said “I do not think the US would come to an end if we lost our power to declare an Act of Congress void.  I do think the Union would be imperiled if we could not make that declaration as to the laws of the several States.”

-- SC Original Jx:  Under Article III, § 2, the SC has original jx “In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be party, the Supreme Court shall have original jurisdiction. In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make.”

-- SC Appellate Jx:  Under Article III, § 2, “In all other Cases before mentioned [i.e., arising under the Constitution, Act of Congress, or treaty], the SC shall have appellate jx, both as to Law and Fact, with such Exceptions, and under such Regulations as Congress shall make.”

· Congress has provided 2 methods for invoking SC appellate jx:  appeal (where jx is mandatory) and certiorari (where jx is within the SC’s discretion)

· Appeal covers very few cases.  Appeal is available only as to decisions made by 3-judge federal DC panels that grant or deny injunctive relief.

· SC has complete discretion to hear cases that come to it by writ of certiorari.  A case will be heard if 4 justices agree to hear it.  The following cases may be heard by certiorari:

- Cases from the highest state courts where (i) constitutionality of a federal statute, federal treaty, or state statute is called into question; or (ii) a state statute allegedly violates federal law (28 USC 1257); and 

- All cases from federal cts of appeals (28 USC 1253).

Political Restraints on Federal Courts-May Congress Strip the SC of its Jx?

-- Political accountability of the SC

· The judiciary is the least politically accountable branch in the federal government.

· Other political branches may effectively vent their dissatisfactions with the directions of the judiciary through other routes:

- (1) Constitutional amendments—most direct and straight-forward way to reverse a SC decision (Article V, requires 2/3 of the house and the senate propose the amendment or 2/3 of state legislatures request a convention; after the amendments are proposed, they must be further approved)

- (2) SC justices can be impeached for “Treason, Bribery, or other High Crimes and Misdemeanors.”  Article II, § 4.  Only 1 impeachment, but Justice Samuel Chase wasn’t removed.  

- (3) Congress sets the size of the SC.

- (4) Selection Process—Article II, § 2, clause 2 provides that the appointment will not be effective unless the President obtains the “Advice and Consent of the Senate.”  President nominates a Justice and Congress approves/rejects the nomination.

-- Ex Parte McCardle (US 1869)

· This case examines the extent of the jx of the SC to review decisions of lower courts under federal statutory law and Congress’s power to affect such jx through the exceptions clause.

· Under the post-Civil War Reconstruction Acts, Congress imposed military government on a large number of former Confederate States.  McCardle was a Mississippi newspaper editor in military custody on charges of publishing “incendiary and libelous articles.”  The SC granted him a writ of habeas corpus (to determination of whether he is being illegally imprisoned).

· While case was pending, Congress enacted a statute which stripped the SC’s jurisdiction to hear the case.  This Act of 1868 stated that so much of the 1867 Act “as authorized an appeal from the judgment of the Circuit Ct to the SC of the US, orthe exercise of any such jx by said SC, on appeals which have been, or may hereafter be taken, be, and the same is, hereby repealed.”

· Issue:  Is the repeal act constitutional?  Yes, under the exception clause.

· Exceptions clause—Article III, § 2, clause 2:  “ In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be party, the SC shall have original jx.  In all the other cases before mentioned, the SC shall have appellate jx, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make.”

· The Court, speaking through Chase, validated congressional withdrawal of the Court's jurisdiction. The basis for this repeal was the exceptions clause of Article III Section 2.  But Chase pointedly reminded his readers that the 1868 statute repealing jurisdiction "does not affect the jurisdiction which was previously exercised" (i.e., original jurisdiction).  Because the Court held it lacked jurisdiction to hear the case, the second question was not answered. Because Congress withdrew jurisdiction to hear the case, McCardle had no legal recourse to challenge his imprisonment in federal court. 

· The Act of 1868 does not except from that jx any cases but appeals from Circuit Courts under the Act of 1867.  The provision of the Act of 1867 affirming the appellate jx of this ct in cases of habeas corpus was expressly repealed by the 1868 Act.

· Everything in the case suggests that Congress has the full power to strip the SC’s power to hear an appeal, but the last paragraph suggests that Congress may only do so when the SC has some other way (e.g., a writ of habeas corpus) to solve constitutional issues that may arise.

· Text of Article III says exceptions clause refers only to the SC’s appellate jx.

-- The 1996 Antiterrorism and Effective Death Penalty Act unconstitutionally curtailed the SC’s appellate jx.  The Act included provisions curtailing state prisoners’ second or successive applications for federal habeas corpus relief.  Among these was one precluding the SC review of any decision by a ct of appeals granting or denying authorization for a state prisoner to file a second or successive application.  In Felker v. Turpin (1996), the SC held that the availability of relief in the SC by filing an “original” habeas petition “obviates any claim by petitioner under the Exceptions Clause of Art. III § 2.”  This jx is “original” because it is filed in the first instance in the SC.  For constitutional purposes, such and “original” petition is an exercise of the Ct’s appellate (rather than original) jx.

-- Congress cannot use the Exceptions Clause to actually decide cases.  US v. Klein (1872).

-- In Plaut v. Spendthrift Farm (1995), the Ct held that Congress violated separation of powers principles by impermissibly intruding upon the judicial role.  Congress had enacted a law that required Art III cts to reopen final judgments dismissing suits by one private party against another.

-- Constitutional limits on congressional power over appellate jx:

· Internal restraints inherent in Article III:  the “exceptions” power of Congress cannot be exercised in a way that would interfere with the “essential” or “core” fxns of the Ct.  The exceptions must not be such as will destroy the essential role of the SC in the constitutional plan.

· External restraints from constitutional sources other than Art III:  Bill of Rights

· Practical considerations:  inconsistency if access to the SC is barred

-- The Constitution and recurrent statements in Ct opinions suggest a broad congressional authority over lower federal ct jx.

-- Summary

· Exceptions Clause is one of several constitutional powers that allows for Congress’s control over SC jx.  McCardle seems to indicate that Congress has very broad power with the exceptions clause, but the last paragraph of Mccardle suggests that the SC should always have some power to hear constitutional cases.

· Concerning lower federal courts, Congress has more of a free hand to regulate their jx because they have the power to create (or abolish) lower federal courts.

· Possible limitations on such congressional power have been suggested:

- Congress may eliminate certain avenues for SC review as long as it does not eliminate all avenues.  E.g., in McCardle, 2 statutes had allowed the SC to grant habeas corpus to federal prisoners.  The SC upheld the constitutionality of the repeal of one of the statutes because the other statute remained as an avenue for SC habeas corpus review.

- Although Congress may eliminate SC review of certain cases within the federal judicial power, it must permit jx to remain in some lower federal ct.

- If Congress were to deny all SC review of an alleged violation of constitutional rights—or go even further and deny a hearing before any federal judge on such a claim—this would violate DP.

National Powers and Local Activities:  Origins and Themes

-- The US is neither a centralized nation-state like France nor a loose confederation of independent, sovereign entitles like the EU.  It is a federal union of individual states, a “compound republic”, designed to replace the weak federal gvt of the Articles of Confederation.  This gvt provides a stronger federal gvt, while maintaining a robust governmental role for the states.  2 historical justifications for American federalism:  liberty and the public good.  Vertical separation of powers gives double security to the rights of the people by preventing concentration of power.  Each level of gvt has distinctive contributions to make to ntl welfare, with some roles, such as ntl defense and the regulation of interstate commerce, allocated to the federal gvt because state regulation was unlikely to succeed.  State regulation of various aspects of public policy encourages a diversity of approaches and promotes creative experimentation and responsive self-government.

-- Articles I and II enumerate the affirmative powers of the federal gvt, which many Framers believed would imply a negative check on aggrandizing incursions against the states.  The 10th Am reiterates that undelegated powers were “reserved to the States respectively, or to the people”.  Article I, § 10 expressly bars states from a short list of forbidden acts, including entering into treaties, coining money, granting titles of nobility, and passing bills of attainder, ex post facto laws, or laws impairing obligations of K, and requires congressional consent before states may impose customs duties, enter interstate compacts, or engage in war.

-- In Federalist 45, Madison called the power of the states “numerous and indefinite”—state power is presumptively plenary, subject only to the limits of the states’ own constitutions, and of course, federal constitutional limits on state violations of individual rights.

-- McCullough v. Maryland
· Basic framework for the relationship between legislative authority and the judiciary.

· Federal gvt powers are limited and defined, enumerated in the constitution (Madison’s Federalist 45—“few and defined”; Article I, first sentence—“herein granted”; 10th Am—all other powers reserved to the states or the people).  The states enjoy residuary powers (Madison’s Federalist 45—“numerous and indefinite”).

· Background:  

- The national gvt charted a national bank to regulate commerce.  This was the beginning of the federal reserve system. 

- National depression caused a popular uprising against the national bank because people were required to repay their loans and couldn’t.  State gvts enacted laws hostile to the national bank.  Md issued a tax 

· 2 main issues:

- (1) Did Congress have the power to charter a national bank through the “necessary and proper” clause within the commerce clause?  Held:  Yes.

- (2) Could the state of Md impose a tax on that bank; was it constitutional? Held:  No, it was unconstitutional.

· (1)

- federalism is the relationship between the national and state gvts

- this case asks what is the proper relationship?

- 4 themes by Justice Marshall:

· (1) Md says the states are the true superior sovereignty; sovereignty is held only by the states; Court says that “We the People” enacted the Constitution through Constitutional Conventiosn in the states, therefore the people (the national gvt) is superior to the states.

· (2) Md argues that the power to create a bank was not expressly in the Constitition; court points out that the founders omitted the words “expressly delegated” from the Constitution because they saw the problem with including the word “expressly” in the Articles of the Confederation; also, to include all the powers of the national gvt would be way too long, so only the outlines should be marked.

· (3) How far can the gvt go with this power?  Congress has the power to do what is “necessary and proper” (Article I, § 8, cl 18) to accomplish its goals (in this case, to regulate commerce).  The state says that “necessary” is a restriction implying that Congress should do only what is necessary.  Marshall says that “necessary” is actually broadening because powers expressly given must also allow means to an end.   Marshall also points to the fact that in Article I § 10, the constitution prohibits a state from laying “imposts, or duties on imports or exports, except what may be absolutely necessary for executing its inspection laws.”  Congress has the power to take any actions necessary to exercise the powers which it is given in the Constitution.

· (2)

- The state’s tax on national banks was unconstitutional because they cannot impose taxes which will harm Congress’s goals.

- One state cannot tax the general gvt (the people of all states).

- The states have no power, by taxation or otherwise, to retard, impede, burden, or in any manner control, the operations of the constitutional laws enacted by Congress to carry into execution the powers vested in the general gvt.

The Commerce Power

-- Creating a national regulatory power over interstate commerce was a major motivation for the framing of the Constitution in place of the Articles of Confederation.  The poor condition of American commerce and the proliferating trade rivalries among the states were the immediate provocations for the calling of the Constitutional Convention. 

-- Article I, § 8, cl. 3 grants to Congress the power “To Regulate Commerce with foreign Nations, and among the Several States, and with the Indian Tribes.”

-- In Federalist No. 22, Hamilton said the central purpose of that grant was to suppress the interfering and unneighborly regulations of some States, regulations which, if not restrained by ntl control, would prove to be ever more serious sources of animosity and discord.

-- The commerce power, it was hoped, would afford the means to end hostile state restrictions, retaliatory trade regulations, and protective tariffs on imports from other states.  It was designed to promote a free national market and curb balkanization (dividing of a territory into small, hostile states) of the economy.

-- Four justices on the SC during the New Deal were against all the new powers given to the federal government by new legislation.  This Court struck down much legislation and took a narrow reading of the commerce clause during this period.  These judges were “reactionary.”

-- After FDR threatened to pack the court with more justices, Justice Roberts (one of the reactionary justices) switched sides in the following case (the switch in time that saved the nine): 

-- Wickard v. Filburn (US 1942)

· Congress used the Commerce Power to regulate the price of wheat, in order to stabilize the agricultural market.  This goes against the concept of a free market, the reason for which the commerce power was granted.

· The Wickard case is often thought to demonstrate the outer limits of the “affecting commerce” rationale.  Filburn, a dairy farmer in Ohio, sued Wickard, the Secretary of Ag, to enjoin enforcement of a marketing penalty imposed under the Ag Adjustment Act of 1938 for exceeding a market quota for wheat.  Filburn challenged the marketing quota provisions of the Act as beyond the commerce power.  

· Upholding the Act in a unanimous opinion, the SC focused on the aggregate economic effect of all farmers—if all farmers were to exceed the quota, the effect would be far from trivial.  The purpose Act was to raise the value of crops by regulating the production by farmers.  

· The test for the constitutionality of legislation under the commerce power was whether the attempted regulated activity, in the aggregate, has a “substantial effect” on commerce.

-- Maryland v. Wirtz (US 1968)

· Ct upheld amendments to the Fair Labor Stds Act that extended coverage beyond employees engaged in commerce or in the production of goods for commerce to every employee who is employed in an enterprise engaged in commerce or in the production of goods for commerce.

· Harlan found the enterprise concept constitutionally justified under either the unfair competition theory of Darby or the “labor dispute” theory of Jones & Laughlin.

· An enterprise is a set of operations whose activities in commerce would all be expected to be affected by the wages and hours of any group of employees.

· The Ct has said only that where a general regulatory statute bears a substantial relation to commerce the de minimis character of individual instances arising under that statue is of no consequence.
-- The CC has frequently been proved to be an attractive and often hospitable basis for the assertion of regulatory authority.

-- This aspect of the commerce clause concerning affirmative use of the commerce power is referred to as the “affirmative commerce clause.”  The “dormant commerce clause” will be dealt with in Ch. 5.

-- Heart of Atlanta Motel v. US (US 1964)

· Title II of the Civil Rights Act of 1964 banned discrimination in public accommodations through Congress’ commerce power.  The covered facilities included “any inn, hotel, motel, etc…restaurant, cafeteria, lunch room, etc…any theater, concert hall, sports arena, etc…”  The law defined establishments “affecting commerce” as including any establishment that “offers to serve interstate travelers or a substantial portion of the food which it serves has moved in commerce.”  Congress did not justify the Act under the 14th Am because the 14th Am only addresses State actions (rather than private actions).

· Motel did not cater to blacks.

· “The determinative test of the exercise of power by the Congress under the Commerce clause is simply whether the activity sought to be regulated is ‘commerce which concerns more States than one’ and has a real substantial relation to the national interest…It is said that the operation of the motel here is of a purely local character.  [But] the power to regulate the local incidents thereof, including local activities in both the States of origin and destination, which might have a substantial and harmful effect upon that commerce.”

· SC reasons that racial discrimination burdens interstate travel because it makes it inconvenient for blacks to travel.  No matter how small a motel is, it has an aggregate affect on interstate commerce.  

· SC focused on the market of concern, not the individual business.

-- Katzenback v. McClung (US 1964)

· Ollie’s BBQ in Burmingham, with a capacity of 220 and located 11 blocks from an interstate highway, only allowed blacks to have take-out.

· Issue:  “The sole [question] narrows down to whether Title II, as applied to a restaurant receiving about $70K worth of food which has moved in commerce, is a valid exercise of the power of Congress.”

· Even though the restaurant was local in character, SC held that Congress had a rational basis for applying the Civil Rights Act to small local restaurants because discriminatory practices inconvenience traveling African Americans and therefore discourages travel.

· Court goes beyond Wickard standard and only looks to whether Congress had a rational basis in regulating activities which might affect interstate commerce.
-- State legislation that is challenged on Commerce Clause grounds (i) must not discriminate against out-of-state competition to benefit local economic interests, and (ii) must not be unduly burdensome. A discriminatory law will be valid only if it furthers an important noneconomic state interest and there are no reasonable alternatives available, whereas a nondiscriminatory law will be valid as long as the legitimate state interests outweigh the burden on interstate commerce.
-- From 1936-1995, the SC did not invalidate any laws enacted through the commerce power.

New Limits on the Commerce Power since 1995

-- US v.Lopez (1995)

· Respondent was convicted of violating the Gun-Free School Zones Act of 1990 (GFSZA), 18 U.S.C.S. § 922(q)(1)(A) after carrying a concealed handgun and bullets to school. Respondent's conviction was reversed on appeal. In upholding the reversal, the Court held the GFSZA was invalid because it was beyond the power of Congress under the Commerce Clause, U.S. Const. art. I, § 8, cl. 3. The GFSZA had nothing to do with commerce or any economic activity, and, therefore, could not be sustained as a regulation of activity arising out of or connected with a commercial transaction, which when viewed in the aggregate, substantially affected interstate commerce.

· The commerce power, U.S. Const. art. I, § 8, cl. 3, is the power to regulate; that is, to prescribe the rule by which commerce is to be governed. This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the Constitution. 

· Where the interstate and intrastate aspects of commerce are so mingled together that full regulation of interstate commerce requires incidental regulation of intrastate commerce, the Commerce Clause, U.S. Const. art. I, § 8, cl. 3, authorizes such regulation.

· The power of Congress over interstate commerce is not confined to the regulation of commerce among the states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of Congress to regulate interstate commerce.

· Even if an activity is local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as direct or indirect.

· The scope of the interstate commerce power, U.S. Const. art. I, § 8, cl. 3, must be considered in the light of the dual system of government and may not be extended so as to embrace effects upon interstate commerce so indirect and remote that to embrace them, in view of complex society, would effectually obliterate the distinction between what is national and what is local and create a completely centralized government. Congress may regulate intrastate activity that has a "substantial effect" on interstate commerce and activity that exerts a substantial economic effect on interstate commerce. The court decides whether a rational basis exists for concluding that a regulated activity sufficiently affects interstate commerce.

· The proper test of whether an activity affects interstate commerce sufficiently to be within Congress' power to regulate under the Commerce Clause requires an analysis of whether the regulated activity "substantially affects" interstate commerce.

· There are 3 broad categories of activity that Congress may regulate under its commerce power, U.S. Const. art. I, § 8, cl. 3:

- (1) Congress may regulate the use of the channels of interstate commerce (e.g., highways, railways, airlines, stock exchanges, or anything allowing interstate commerce to take place). 

- (2) Congress is empowered to regulate and protect the instrumentalities of interstate commerce (i.e., items such as airplanes, trains, cars, etc.), or persons or things in interstate commerce, even though the threat may come only from intrastate activities. 

- (3) Congress' commerce authority includes the power to regulate those activities having a substantial relation to interstate commerce, i.e., those activities that substantially affect interstate commerce.

· The Gun-Free School Zones Act of 1990 (GFSZA) is a criminal statute that by its terms has nothing to do with "commerce" or any sort of economic enterprise, however broadly one might define those terms. The GFSZA is not an essential part of a larger regulation of economic activity, in which the regulatory scheme could be undercut unless the intrastate activity were regulated. It cannot, therefore, be sustained as a regulation of activity that arises out of or is connected with a commercial transaction, which viewed in the aggregate, substantially affects interstate commerce.  GFSZA falls under category (3), not (1) or (2).

· As part of the Supreme Court's independent evaluation of constitutionality under the Commerce Clause, U.S. Const. amend. I, § 8, cl. 3, the court considers legislative findings, and indeed even congressional committee findings, regarding effect on interstate commerce.

· Rehnquist majority:

- In holding the Act unconstitutional, Rehnquist pointed out that (1) the Act is a criminal statute that by its terms has nothing to do with commerce or any sort of economic enterprise, and—since possession of a gun in a local school zone is in no sense an economic activity that might, through repetition elsewhere, substantially affect any sort of interstate commerce—the Act could not be sustained under prior Supreme Court cases upholding regulations of intrastate activities that arose out of or were connected with a commercial transaction which viewed in the aggregate substantially affected interstate commerce, (2) the Act contains no jurisdictional element which would insure that the firearm possession in question affected interstate commerce, that is, the Act has no express jurisdictional element which might limit the Act's reach to a discrete set of firearm possessions that additionally have an explicit connection with or effect on interstate commerce (whereas many federal statutes expressly refer to and thus require proof of the interstate movement of persons or instruments of a crime), (3) while Congress normally is not required to make formal findings as to the substantial burdens that an activity has on interstate commerce, to the extent that congressional findings would have enabled the Supreme Court to evaluate the legislative judgment that the possession of a firearm in a local school zone substantially affected interstate commerce, such findings were lacking in the case at hand, and (4) the Supreme Court would not (a) pile inference upon inference in a manner that would bid fair to convert congressional authority under the commerce clause to a general police power of the sort retained by the states, and (b) conclude that there will never be a distinction between what is truly national and what is truly local.

- Rehnquist majority says that Wickard concerned economic activity, whereas possessing a gun on school grounds has nothing to do with economic or commercial activity.  In order to have a “substantial effect” on interstate commerce, an activity must be an economic or commercial activity or have some nexus to such activity.

- For the jurisdictional element, the SC is looking for something in the Act itself illustrating a nexus between the activity regulated and interstate commerce.

- In summary, if this is an activity which should be left to state sovereignties to regulate, regulation should be left to the states.  However, if there is some sort of jurisdictional nexus between the activity and interstate commerce, the federal legislation executed through the commerce clause   

· Kennedy concurrence:

- Neither the actors nor their conduct in the case at hand had a commercial character, and neither the purpose nor the design of the Act have an evident commercial nexus, and the Act intrudes upon an area of traditional state concern.

· Thomas concurrence:

- Originalist opinion—Interpretation of the Constitution shall give deference to the plain language of the document.  

· Souter dissent: 

- This economic/commercial requirement reverts back to the troublesome view of the SC pre-1937.

Commerce Clause Review After Lopez

-- Role of congressional findings in determining the constitutionality of laws made under the commerce clause

· Congressional findings are not determinative of whether an activity “substantially affects” commerce, but they can help to defend a law from a finding of unconstitutionality

· Congress is not normally required to make formal findings as to the substantial burdens that an activity has on interstate commerce.

-- Jurisdictional nexus

· The GFSZA has been modified to add a jurisdictional nexus as requested by the SC:  “It shall be unlawful for any individual knowingly to possess a firearm that has moved in or that otherwise affects interstate commerce at a place that the individual knows, or has reasonable cause to believe, is a school zone.”  No D has successfully challenged a conviction under the Act as amended.

· Nothing in Lopez requires a jxl nexus, and the absence of a jxl nexus requirement in a statute is not automatically fatal.  

· In Sabri v. US (2004), for example, the SC rejected a facial challenge to 18 USC § 666a2, which prohibits bribery of state, local, and tribal officials of entitles that receive at least $10K in federal funds:  “We can reasily dispose of the D’s position that, to qualify as a valid exercise of Article I power, the statute must require proof of connection with federal money as an element of the offense.  We simply do not presume the unconstitutionality of federal criminal statutes lacking a jurisdictional hook, and there is no occasion even to consider the need for such a requirement where there is no reason to suspect that enforcement of a criminal statute would extent beyond a legitimate interest cognizable under [the commerce clause].”  Congress’ interest in interstate commerce was a legitimate interest.

-- Areas of traditional state autonomy:  Under the theories that he Gvt presented in Lopez, it would be difficult to perceive any limitation n federal power, even in areas such as criminal law enforcement or education where States historically have been sovereign.

-- Non-infinity principle

-- Statutory interpretation and clear statement of congressional intent:  From Wickard, “That an activity is of local character may help in a doubtful case to determine whether Congress meant to reach it.”  From US v. Bass, “Because its sanctions are criminal, and because, under the Gvt’s broader reading, the statute would mark a major inroad into a domain traditionally left to the States, we refuse to adopt the broad reading in the absence of a clearer direction from Congress.  Unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance.”

· The Ct has often taken a narrow statutory construction to avoid serious CC questions of state autonomy.

-- Economic v. noneconomic activities:  From Lopez, “Wickard involved economic activity in a way that the possession of a gun in a school zone does not.”  This concept was explored in US v. Morrison.

-- Gonzales v. Raich (US 2005)
· California’s Compassionate Use Act authorizes limited marijuana use for medicinal purposes.  Respondents Raich and Monson are Califor​nia residents who both use doctor-recommended marijuana for seri​ous medical conditions. After federal Drug Enforcement Administra​tion (DEA) agents seized and destroyed all six of Monson’s cannabis plants, respondents brought this action seeking injunctive and de​claratory relief prohibiting the enforcement of the federal Controlled Substances Act (CSA) to the extent it prevents them from possessing, obtaining, or manufacturing cannabis for their personal medical use. Respondents claim that enforcing the CSA against them would vio​late the Commerce Clause and other constitutional provisions.  The DC denied respondents’ motion for a preliminary injunction, but the 9th Cir reversed, finding that they had demonstrated a strong likelihood of success on the claim that the CSA is an unconstitutional exercise of Congress’ Commerce Clause authority as applied to the intrastate, noncommercial cultivation and possession of cannabis for personal medical purposes as recommended by a patient’s physician pursuant to a valid CA state law.  The ct relied heavily on US v. Lopez and US v. Morrison to hold that this separate class of purely local activities was beyond the reach of federal power.
· Issues:
- (1) Was this act within Congress’ Commerce Clause power?
- (2) Was it necessary and proper?
· Held:  Congress’ Commerce Clause authority includes the power to prohibit the local cultivation and use of marijuana in compliance with California law.  The CSA is a valid exercise of federal power.
· Respondents claim that a locally cultivated product that is used domestically rather than sold on the open market is not subject to federal regulation.

· Court focused on aggregation and “rational basis” justification from Wickard v. Filburn.  Given the enforcement difficulties that attend distinguishing btwn pot cultivated locally and grown elsewhere and concerns about diversion into illicit channels, the ct has no difficulty concluding that Congress had a rational basis for believing that failure to regulate the intrastate manufacture and possession of pot would leave a gaping hole in the CSA.  There is a large commercial market for marijuana.  Congress clearly acted rationally in determining that this subdivided class of activities (the intrastate, noncommercial cultivation and possession of cannabis for personal medical purposes as recommended by a patient’s physician pursuant to CA law) is an essential part of the larger regulatory scheme.

· Prompted by a perceived need to consolidate the growing number of piecemeal drug laws and to enhance federal drug enforcement powers, Congress enacted the Comprehensive Drug Abuse Prevention and Control Act (CDAPCA).  Title II, the CSA, repealed most of the earlier antidrug laws in favor of a comprehensive regime to combat the intl. and interstate traffic in illicit drugs.  The CSA’s main objectives were to conquer drug abuse and to control the legitimate and illegitimate traffic in controlled substances.  Concerned with the need to prevent the diversion of drugs from legitimate to illicit channels, Congress devised a closed regulatory system making it unlawful to manufacture, distribute, dispense, or possess any controlled substance except in a manner authorized by the CSA.  The CSA divides controlled substances into 5 schedules based on their accepted medical uses, potential for abuse, and their psychological and physical effects.  Manufacture, distribution, or possession of schedule I drugs (including marijuana) is a criminal offense unless used as a part of an FDA approved research study.

· This use of Commerce Clause power by Congress falls under the 3rd category of controllable activities by Congress:  activities that substantially affect interstate commerce.

· The concern parallel to that in Wickard is that the high demand in the interstate market will likely draw marijuana grown for home consumption into that market.

· As for scope, all that is required is that Congress have a “rational basis” for using its authority.  Given the enforcement difficulties in distinguishing between marijuana cultivated locally and that grown elsewhere, and concerns about diversion into illicit channels, we have no difficulty concluding that Congress had a rational basis for believing that failure to regulate would leave a gaping hole in the CSA.

· As for the requirement of an “economic activity” as stated in US v. Lopez, Stevens says that economic activity involves the production, distribution, and consumption of commodities.  However, the court ultimately relied on the “rational basis” for Congress’ actions.

· Current rule:  There must be a rational basis to conclude that the economic activity, in the aggregate, substantially affects interstate commerce.  The regulation must also involve an economic activity (as defined by Stevens).

· O’Connor dissent:  Sees this as a non-economic, intrastate activity as in US v. Lopez.  Stevens’ definition of economic activity is far too broad.

The Spending Power as a Regulatory Device

-- The national spending power is probably the most impt of all Article I § 8, cl. 1 powers in its impact on the actual functioning of the federal system:  “The Congress shall have the power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States”

-- Federal funding of payments to individuals for old age or unemployment support; grants to states for education, crime control, highway construction, or welfare payments; and the entrepreneurial operations of government businesses such as the Tennessee Valley Authority, all involve policy choices with significant regulatory consequences.  

-- Litigation about the scope of the power has been rare, for restrictive doctrines regarding standing to sue have traditionally barred taxpayer challenges to federal spending programs.

-- The scope of the spending power has been a recurrent source of controversy ever since the early 19th century.  Two theories of the taxing power have been advocated by constitutional scholars: (A) the narrower Madisonian view that taxation must be tied to one of the other specifically enumerated powers such as regulating commerce or providing for the military, and (B) the broader Hamiltonian view that taxation is a separately enumerated, independent power, and that Congress may tax and spend in any way that will benefit the general welfare.  At one point in U.S. history, the USSC had imposed a narrow interpretation on the Clause, holding in Bailey v. Drexel Furniture Co. (US 1922), that a tax on child labor was an impermissible attempt to regulate commerce beyond that Court's equally narrow interpretation of the Commerce Clause.  This view was later overturned in US v. Butler (US 1936).  In that case the Court held that the power to tax and spend is an independent power; that is, that the Taxing and Spending Clause gives Congress power it might not have anywhere else. The tax imposed in that case was nevertheless held unconstitutional as a violation of the10th Am reservation of power to the states.  The modern Supreme Court has interpreted this clause to give Congress a plenary power to impose taxes and to spend money, including the power to force the states to abide by national standards by threatening to withhold federal funds. See SD v. Dole below.

-- What are the legitimate purposes of national spending?  What is the proper role of the cts in assessing legitimacy?  What conditions may Congress impose on spending programs?  What is constitutionally required wrt the relationship between the condition, the particular program, and the “general welfare”?  To what extent may Congress “coerce” state or individual behavior when it resorts to the carrot of federal funds rather than the stick of civil and criminal sanctions?

-- Congress has the power to spend for the general welfare, but it cannot outright regulate under the spending power—to do such, it must do so under an enumerated power.

-- South Dakota v. Dole (US 1987)

· Conditional spending = when Congress gives money to states with strings attached and achieves goals indirectly with its spending power

· Petitioner State permitted persons 19 years of age or older to purchase beer pursuant to SD Codified Laws § 35-6-27. However, 23 USC § 158 permitted the reduction of federal highway funds (5% withheld) otherwise allocable to a state if the state had a minimum drinking age below 21. Petitioner SD, which allowed 19-20 yr-olds to drink 3.5% beer, sought a declaratory judgment that § 158 violated Congress's spending power, Article I, § 8, clause 1, and that it violated the 21st Amendment. The trial court rejected petitioner's claims, and the Court of Appeals for the Eighth Circuit affirmed. On certiorari, the Court affirmed, holding that: (1) the statute's indirect imposition of a minimum drinking age was a valid exercise of Congress's spending power, reasonably calculated to advance the general welfare and national concern of safe interstate travel; and (2) the 21st Amendment was not violated as the statute did not induce petitioner SD to engage in unconstitutional activities.

· With § 158, Congress acted indirectly under its spending power to encourage uniformity in the States’ drinking ages.  Held:  constitutional.

· From Butler, Congress has the power “to further broad policy objectives by conditioning receipt of federal moneys upon compliance by the recipient with federal directives.”  Fullilove v. Klutznick.

· The spending power is limited:

- (1) The Constitution itself says the exercise of the spending power must be in pursuit of “the general welfare.”  Courts should defer substantially to the judgment of Congress in determining if something is in pursuit of the general welfare.  

- (2) The SC has required that if Congress desires to condition the States’ receipt of federal funds, it “must do so unambiguously…, enabling the States to exercise their choice knowingly, cognizant of the consequences of their participation.” (Must be a clear statement of the funding condition and intentions.)

- (3) Germaneness requirement:  SC cases have suggested that conditions on federal grants might be illegitimate if they are unrelated “to the federal interest in particular national projects or programs.”  Spending must be germane (relevant) to the purpose (federal interest) of the spending.

- (4) Other constitutional provisions may provide an independent bar to the conditional grant of federal funds. (E.g., due process guarantee of 5th Amendment)  Congress cannot induce states to act unconstitutionally.

- (5) The exercise of spending power must be non-coercive.  Exercise of the spending power must be reasonably calculated to advance the general welfare without coercion.  Again, courts should defer substantially to the judgment of Congress in determining if something is in pursuit of the general welfare.  States’ participation must be voluntary.

· If the spending program is found to be coercive, this would amount to a regulation rather than an exercise of spending power.  Would this make the exercise unconstitutional?  Not yet ruled upon.

· SD does not assert that §158 violates these limitations.  The condition imposed by Congress is directly related to one of the main purposes for which highway funds are expended—safe interstate travel.  A study concluded that the lack of uniformity in the States’ drinking ages created an incentive to drink and drive to border states with lower drinking ages.

- (1) in pursuit of the general welfare

- (2) unambiguous conditions

- (3) germaneness—court takes a broad view of germaneness—must be reasonably related; in this case, the condition is directly related to the goal of fighting drunk driving and achieving safe interstate travel

- (4) Does the 21st Am constitute an independent constitutional bar to the conditional grant of funds to the state?  No.  

- (5) Conditions must be reasonably calculated to be non-coercive.  The financial inducement that the state is given cannot rise to the level of coercion.  States’ agreement to participate must be voluntary.

· Issue:  whether the 21st Amendment constitutes an “independent constitutional bar” to the conditional grant of federal funds.

· SD says that Congress can’t do indirectly through its spending power what it could not do directly under the 21st Amendment.  However, this independent constitutional bar limitation on the spending power is not a prohibition on the indirect achievement of objectives which Congress is not empowered to achieve directly.  Instead, the language of earlier opinions stands for the unexceptionable proposition that the power may not be used to induce the States to engage in activities that would themselves be unconstitutional.

· Encouragement to state action found in §158 is a valid use of the spending power.

· O’Connor dissent:

- §158 is not a condition on spending reasonably related to the expenditure of federal funds and cannot be justified on that ground.  Rather, it is an attempt to regulate the sale of liquor, an attempt that lies outside Congress’ power to regulate commerce because it falls within the ambit of §2 of the 21st Amendment. (Brennan agreed on this point.)

- Germaneness requirement should be more narrow; it is not met in this case because this is merely a regulation

-- The last 2 limitations are more likely to be overstepped by Congress.

-- The SC has not yet narrowed its interpretation of the spending power to reflect a similar concern with state autonomy.  

Treaties, Foreign Affairs, and Federalism

The Treaty Power

-- Missouri v. Holland (US 1920)

· The State of Missouri brought a bill in equity against the game warden of the US.  The bill in equity challenged the Migratory Bird Treaty Act of 1918 and the regulations made by the Secretary of Agriculture in pursuance of the same, claiming that the treaty was an unconstitutional interference with appellant's state sovereign rights under the 10th Amendment, which included absolute control of wild game and birds within the State's borders. The State also alleged a pecuniary interest, as owner of the wild birds within its borders. The district court dismissed the action on the ground that the act of Congress was constitutional. On appeal to the USSC, the Court affirmed the dismissal, concluding that the power to make the treaty had been expressly delegated to the United States under Article II, § 2 and Article IV. The Court noted that the treaty did not contravene any prohibitory words found in the federal constitution, nor was the subject matter, the regulation of migratory birds, forbidden by some invisible radiation from the general terms of the 10th Amendment. Rejecting the State's claim upon title, the Court stated that the wild birds were not in the possession of anyone (ferae naturae).

· Article II, §2 expressly delegates the power to make treaties, and by Article VI, treaties made under the authority of the US are declared the supreme law of the land.  If a treaty is valid, there can be no dispute about the validity of the statute under Article I, §8, clause 18 (the necessary and proper clause) as a necessary and proper means to execute the powers of the gvt.

· State argues that there are limits to the treaty-making power—what an act of Congress could not do unaided, in derogation of the powers reserved to the States, a treaty cannot do.  The President’s power to make treaties, with 2/3 approval of the Senate, is an independent source of regulative authority.  If a treaty is valid, there can be no dispute about the validity of the statute under Article I, §8, clause 18 (the necessary and proper clause) as a necessary and proper means to execute the powers of the gvt.

- Missouri argued that since a previous, similar act (not executed with the treaty power) was held unconstitutional, this act is also unconstitutional.

- Held:  Valid because the treaty power is a separate power.  

- The treaty power DOES allow the national gvt to do through the treaty power what it may not do otherwise.  The treaty power is a separate enumerated power.

· The treaty in question does not contravene any prohibitory words to be found in the Constitution.  The only question is whether it is forbidden by some invisible radiation from the general terms of the 10th Amendment.  It is not.

· Upheld.

-- Scope and limits of the treaty power

· Supremacy of treaties over state law:  A treaty made by the President with the required concurrence of 2/3 of the Senate is, under the Supremacy Clause, part of “the Supreme Law of the Land,” which takes precedence over contrary state laws.  A valid treaty overrides state law on matters otherwise within state control.

· Limits on the treaty power?—the subject matter of treaties.  The treaty power must be consistent with personal rights in the constitution.  

-- The Bricker Amendment controversy:  In the early 1950s, widely voiced concerns that the treaty power was the Achilles heel of the Constitution—that any and all constitutional limitations could be overridden via the international agreement route—spurred efforts to amend the Constitution.  Senator Bricker drafted an amendment proposal including that “A provision of a treaty which conflicts with this Constitution shall not be of any force or effect…A treaty shall become effective as internal law in the US only through legislation which would be valid in the absence of treaty.”  Various modifications were offered.  All proposals failed.

-- Reid v. Court (US 1957)

· Dealt mainly with congressional power under Art. I, §8, to provide for military jx over civilian dependants of American servicemen overseas.

· In a passage relevant to the Bricker issue, the SC rejected an argument that the law might be independently supportable because of the existence of an international agmt.  

· “It would be manifestly contrary to the objectives of those who created the Constitution, as well as those who were responsible for the Bill of Rights…to construe Art. VI as permitting the US to exercise power under an international agmt without observing constitutional prohibitions.”  

· “To the extent that the US can validly make treaties, the people and the States have delegated their power to the National gvt and the 10th Am is no barrier.”

· Justice Black’s comments put to rest the concerns that treaties might be the basis for domestic action affecting the individual rights beyond the limits governing other national powers.

-- US v. Morrison (US 2000)

· Related to the commerce clause

· Petitioner victim brought an action against respondent offender under The Violence Against Women Act, 42 USC § 13981, which provided a federal civil remedy for the victims of gender-motivated violence. The lower court struck down § 13981 and concluded that Congress lacked constitutional authority to enact the statute under either the Commerce Clause or 14th Am, § 5. The court rejected petitioners' argument that § 13981 was a regulation of activity that substantially affected interstate commerce. The court affirmed the decision of the lower court and held that gender-motivated crimes of violence were not considered economic activity, and therefore, the Commerce Clause did not vest Congress with the authority to enact a statute regulating such. Moreover, the court affirmed that the civil remedy contained in § 13981 should be struck down as it was outside Congress's remedial power under the 14th Am, § 5. The civil remedy was not found to be corrective in its character nor adapted to counteract and redress the operation of such prohibited state laws or proceedings of state officers. Instead, the subject statute redressed private discrimination and was outside Congress' power to enact. 

· 14th Am, § 1 (equal protection):  All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
· 14th Am, § 5:  The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
- §5 is another independent source of congressional authority that it can enact legislation that enforces the 14th Amendment.
- Congress cannot regulate all persons under the 14th Amendment, only those enumerated in §1 (citizens).
· US defended §13981 as a power enumerated under Am 14th, §5.  Congress may use its power to remedy or correct violations of 14th Am, §1 (the equal protection clause in particular).  Congress enforced the Act to fight gender-motivated crimes.  

· By defn, under the 14th Am, the alleged constitutional violation must be committed by gvt officials (this is known as the state action requirement of 14th Am, §5).  The 14th Am only applies to state gvts:  “No state shall…”

· Congress was trying to remedy state and local gvts’ lack of enough prosecution of gender-motivated crimes.

· Policy argument that could be made by state:  such political pressure on states is undue.  However, there is a precedential hole in this argument—those civil rights cases of 1883 dealt with private actors (Public Accommodations Act of 1875), not state actors.  

· Congruence and proportionality requirement—prophylactic legislation under §5 must have a “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”

- §13981 is not aimed at proscribing discrimination by officials which the 14thAm might not itself proscribe; it is directed not at any State or state actor, but at individuals who have committed criminal acts motivated by gender bias.

External Limits on the Commerce Power:  State Autonomy, Federalism, and the 10th and 11th Amendments

-- Are a state’s activities, even though they otherwise relate to commerce, nevertheless immune from federal regulation because of external limits stemming from the structural postulates implicit in the federal scheme and reflected in the 10th and 11th Amendments?

-- 10th Am:  The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

· Certain state activities are immune from federal government legislation.

-- 11th Am:  The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.
· Enacted to overrule Chisholm v. Georgia (US 1793), which allowed a suit by a S. Carolina citizen against the state of Georgia.
-- In the 4 decades prior to 1976, the “state autonomy” barrier to congressional regulation was not well-received by the SC.  In 1976, the SC held, in Ntl League of Cities v. Usery, that a federal law permissibly based on commerce power nonetheless infringed impermissibly on state autonomy.  SC attempted to clarify that ruling, then it was overruled by Garcia v. San Antonio Metropolitan Transit Authority.
-- A more limited set of external federalism-based constraints on Congress resurfaced in NY v. US and Printz v. US.  More recently, the antifederalist revival on the SC found expression in an interpretation of the 11th Am and structural principles of federalism to preclude congressional use of its Article I powers to impose monetary damage actions upon state gvts.
State Autonomy on Congressional Power

-- The SC recognizes outer limits on federal power to interfere with state sovereignty.

-- In Coyle v. Oklahoma (US 1911), SC invalidated a condition in the federal enabling act for admission of OK to the union that had purported to specify the state capital.  “The power to locate its own seat of gvt and to change the same are essentially state powers beyond the control of Congress.” 

-- Congress’s commerce power is more permissible when states act alongside private actors.  In US v. California (US 1936), the SC upheld a penalty imposed on a state-owned railroad for violation of the Federal Safety Appliance Act when CA tried to claim immunity from suit.

-- In NY v. US (US 1946), the SC upheld the application of a federal tax to the State of NY’s sale of bottled mineral water from state-owned springs when NY tried to claim immunity from suit.

-- Until 1976, the SC continued to reject challenges to federal regulations allegedly interfering with state autonomy, over occasional protest and with occasional qualification.

-- In Maryland v. Wirtz (US 1968), the SC upheld against state autonomy challenge a 1966 amendment extending the Fair Labor Standards Act to employees of state-operated schools and hospitals.

-- In Fry v. US (US 1975), the Sc sustained the application of the Economic Stabilization Act to wage increases for public employees.  “The 10th Am expressly declares the constitutional policy that Congress may not exercise power in a fashion that impairs the States’ integrity or their ability to function effectively in a federal system.”

-- National League of Cities v. Usery (US 1976)

· Appellants, various cities and states, commenced an action against appellee U.S. Secretary of Labor, seeking declaratory and injunctive relief against amendments to the Fair Labor Standards Act, on the ground that they were violative of the commerce clause. Appellants maintained that the amendments, which eliminated a prior exemption from minimum wage and maximum hour requirements for public employees, intruded upon appellants' performance of essential government functions. Appellants challenged a district court decision dismissing the complaint for failure to state a claim. The SC reversed. 

· Congress could not exercise its power under the Commerce Clause to force its choices upon the states as to how essential decisions regarding the conduct of integral governmental functions were to be made. The amendments were unconstitutional, since apart from the substantial costs imposed upon appellants, the amendments displaced state policies regarding the manner in which they would structure delivery of governmental services which their citizens required.

· The state autonomy defense was held sufficient to invalidate the application to state and local gvts of a federal law otherwise permissible under the commerce power.  Congress had amended the FLSA to extend its minimum wage and maximum hour provisions to all employees of state and local gvts.

· This case overruled the state autonomy aspect of Maryland v. Wirtz and held the extension unconstitutional.

-- Garcia v. San Antonio Metropolitan Transit Authority (US 1985)

· Overruled Ntl Leage of Cities, saying that the traditional government function test was unworkable, inviting the court to regulate state activities at its discretion.

· Appellee, a public mass transit authority that received substantial federal funding, brought action for declaratory judgment to determine whether it was entitled to 10th Amendment immunity from the minimum wage and overtime provisions of the FLSA. The lower court held that municipal ownership and operation of the transit system was a traditional governmental function and immune from wage and overtime standards. On appeal, appellant solicitor general argued that the court erred in extending immunity to appellee. On appeal, the SC held that it was not immune from the minimum wage and overtime standards. 

· The SC overturned the previous determination (in Ntl League of Cities) that the Commerce Clause does not empower Congress to enforce minimum wage and overtime provisions of the FLSA because the provisions of FLSA did not destroy state sovereign immunity or violate any constitutional provision. The court reversed and remanded.

· The aftermath of Ntl League of Cities demonstrated that the effort to articulate the boundaries of state regulatory immunity in terms of traditional governmental functions had proved unworkable.

· “We reject as unsound in principle and unworkable in practice, a rule of state immunity from federal regulation that turns on a judicial appraisal of whether a particular governmental function is integral or traditional.”

- This rule remains the current test.

· States’ sovereign interests are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power.

-- The protection of state autonomy after Garcia 

· In South Carolina v. Baker (US 1988), the SC held that the federal income tax should be imposed on interest from bearer bonds issued by the states.  The effect of this removal of the tax exemption was to bar states from issuing bearer bonds and to require them to issue registered bonds (which remained tax exempt) in order to raise debt capital.  The SC rejected the State’s argument that this was one of those situations in which state interests were impaired because of “extraordinary defects in the national political process.”  Nothing in Garcia or the 10th Amendment authorizes courts to second-guess the substantive basis for congressional legislation.  Where, as here, the national political process did not operate in a defective manner, the 10th Am is not implicated.

· Did the “procedural” limit left open by Garcia provide any judicially administrable protection for the states?  

-- The role of the 10th Am—“but a truism that all is retained which has not been surrendered.”  Justice Stone in Derby; In Garcia, Powell dissented, calling the 10th Am “integral” to the nation’s constitutional history, and objecting that the majority had referred to it but once in passing.

-- “Commandeering” state processes:  In Hodel, Marshall noted that that challenged program did not “commandeer the legislative processes of the States by directly compelling them to act and enforce a federal regulatory program.”  What kind or degree of federal prescription would suffice to count as such impermissible commandeering or conscription?

-- New York v. US (US 1992)

· O’Connor and the court invalidated a federal law on the grounds that it was impermissible commandeering.

· Congress, in an effort to combat a burgeoning radioactive waste disposal problem, passed the Low-Level Radioactive Waste Policy Amendments Act of 1985.  The Act included monetary incentives, access incentives, and a take title provision, which offered states the option of taking title to and possession of low level radioactive waste generated within their borders and assuming liability for damages that waste generators suffer due to the states' tardiness. New York sued, claiming that the Act violated the 10th Am. 

· The take title provision stated that states either regulate according to the guidelines set out by the federal government or otherwise take title of the waste and be held liable for the generators.  This did not give a choice to the States, but rather imposed a requirement.

· The SC declared the Act unconstitutional in part (the take title provision), holding that 

- (1) monetary incentives constituted permissible exercises of congressional power under the Commerce, Taxing, and Spending Clauses of the Constitution; 

- (2) access incentives represented permissible conditional exercise of Congress' commerce power; but 

- (3) the take title clause exceeded 10th Am restrictions, because the take title incentive was not an exercise of congressional power enumerated in the Constitution.

· With the take title provision, Congress is telling the state how to act—commandeering, which is forcing states to enact and enforce a federal regulatory program, using the states as political subdivisions of the gvt instead of treating them as separate sovereignties.

· While Congress has substantial power under the Constitution to encourage the States to provide for the disposal of the radioactive waste generated within their borders, the Constitution does not confer upon Congress the ability simply to compel the States to do so.

· A conditional spending clause or preemption (regulated the disposal of radioactive waste itself rather than imposing it upon the states) would have been a valid avenue for Congress to use in place of the take title provision.  These alternatives would have given the state a choice to either decline the federal funds or decline to regulate on its own and rely on the federal regulations.

· At the Constitutional Convention, the founders agreed that the federal government could control the people, not the States.

· “The federal government may not compel the States to enact or administer a federal regulatory program.”  

-- Does NY v. US apply to federal commands directed at state or local executive officials, as opposed to legislatures?  

-- Printz v. US (US 1997)

· The Brady Act amended a detailed federal scheme that governed distribution of firearms established by the Gun Control Act of 1968. Interim provisions directed state law enforcement officers to participate in administration of a federally enacted regulatory scheme. Petitioners, chief law enforcement officials (CLEO) of their respective counties, objected to being pressed into federal service and contended that congressional action that compelled state officers to execute federal laws was unconstitutional. The Supreme Court agreed and held that the interim provisions violated constitutional principles of dual sovereignty and separation of powers. Congress could not compel states to enact or enforce a federal regulatory program. Congress could not circumvent that prohibition by conscripting the state's officers directly. The Brady Act effectively transferred the executive branch's responsibility to administer federal laws to thousands of CLEOs in 50 states, who were left to implement the program without meaningful presidential control.

· The division between the federal and state governments with the 10th Am was designed to protect individuals.

· The Brady Act placed many restrictions on the sale of handguns in the US.  Under the interim provisions of the Act, a firearms dealer who proposes to transfer a handgun must do a background check and provide such info to the CLEO of the transferee’s residence.  The CLEO must make a reasonable effort to ascertain within 5 business days whether receipt or possession would be in violation of the law, including research in whatever state and local recordkeeping systems are available and in a national system designated by the Attorney General.  The Act didn’t actually require the CLEO to take any action if he determined that the transfer would be unlawful; he may notify the firearms dealer to that effect, but is not required to do so.  Any person who knowingly violates the Act would be fined, imprisoned for no more than 1 yr, or both.

· The Brady Act commanded local officials to administer a federal regulatory program.

· If you can’t draw a clear line, states may take the blame for a program being burdensome or defective because the state sheriffs are the ones who must deal with the problem and are the ones that will be blamed for crime.

Federal Limits on State Power to Regulate the National Economy

-- Dormant commerce clause—only present where Congress has not yet regulated on a particular subject/activity.  States are weary of the negative implications in the wake of Congressional silence—when Congress has yet to enact laws on something, states tend to shy away due to a fear of the future actions of Congress in enacting.

-- Does a state law discriminate against interstate commerce?  Three categories:

· (1) Facially discriminatory

- Struck down unless a state has no other means of effectuating a legitimate interest.

· (2) Discriminatory in purpose

· (3) Discriminatory in effect

· If no (1), (2), or (3), court looks at burdens imposed by the state law and the benefits of the state law to the state.  Is the burden too strong for the benefit?

-- The commerce clause was added to the Constitution (it was not present in the Articles of the Confederation) in order to centralize commerce.  If regulation of commerce is not centralized, a free market is restricted by states’ individual interests.  A lack of centralized commerce power would also lead to anarchy.  

-- Philadelphia v. NJ (US 1978)

· Philadelphia sued NJ because NJ had enacted a law which prohibited importation of waste to be brought into NJ landfills from outside states.  This amounted to an express ban on trash from outside of NJ.  The ban was challenged by operators of private landfills in NJ which profited from the outside waste and by several cities in other states that had agmts with these operators for waste disposal.  There were other ways to deal with the situation:  NJ could have put a steep tax or cap on imported trash.

· Analysis:  Has Congress been silent?  Yes.  If so, is the law discriminatory?  If so, is it enacted for a legitimate interest?  Okay if there was no other way to accomplish this legitimate interest.  However, there cannot be an undue burden on interstate commerce which outweighs the benefit to the state.

· Stewart majority held that this law was discriminatory on its face and amounts to protectionism.

·  Issue:  The crucial inquiry, therefore, must be directed to determining whether the law is basically a protectionist measure, or whether it can fairly be viewed as a law directed to legitimate local concerns with effect us upon interstate commerce that are only incidental.

· The highest court had concluded that the laws was ‘designed to protect, not the State’s economy, but its environment.”

· The challengers claimed that the law, “while outwardly cloaked ‘in the currently fashionable garb or environmental protection.’ Is actually no more than a legislative effort to suppress competition and stabilize the cost of solid waste disposal for New Jersey residents.”

· This dispute need not be resolved, because its resolution would not be Relevant to the constitutional issue to be decided. 

- It does not matter whether the ultimate aim of the law is to reduce the waste disposal costs of New Jersey residents or to save remaining open lands from pollution, for we assume New Jersey has every right to protect its residents’ pocketbooks as well as their environments

· The Justice states that this is facially discriminatory, it does not matter what the reason to enact the legislation was brought about for. 

· The basic principle is that a “state is without power to prevent privately owned articles of trader from being shipped and sold in interstate commerce on the ground that they are required to satisfy local demands or because they are needed by people of the State. 

· Not all laws that facially discriminate as this one against out of state commerce are forbidden protectionist regulations.

- Quarantine laws banned the incorporation of articles such as diseased livestock that required destruction as soon as possible because their very movement risked contagion and other evils. 

- Those laws thus did not discriminate against interstate commerce as such, but simply prevented traffic in noxious articles, whatever their origin.

· The Statute at issue is not such a quarantine law. There has been no claim here that the very movement of waste into or through New Jersey endangers health, or that waste must be disposed of as soon and as close to its point of generation as possible.  Quarantine laws involve movement of infected livestock, etc.  This is not the same type of health and safety hazard.

- The court finds that this type of discrimination hurts both the private individuals of both states.

- “The commerce clause will protect New Jersey in the future, just as it protects her neighbors now, from efforts by one State to isolate itself in the stream of interstate commerce from a problem shred by all.

· Dissent

- The cases sustaining quarantine laws are dispositive of the present one. 

- New Jersey may require germ infected rags or diseased meat to disposed of as best as possible within the state, but at the same time prohibit the importation of such items for disposal at the facilities that are set up within New Jersey for disposal of such material generated within the State

- New Jersey should be free under our past precedents to prohibit the importation of solid waste because of the health and safety of its citizens.

- “Because I find no basis for distinguishing the health laws under challenge here from our past cases upholding state laws that prohibit the importation of items that could endanger the population of the State, I dissent”

-- What values are served by the saying that nearly all laws that facially discriminate against outsiders are nearly always invalid?

· Protectionist purpose

- Illegitimate government purpose.

· Social Welfare


- The court often suggests that free trade across state boundaries is more likely to bring about the national ‘prosperity’ or aggregate social welfare than is trade among a patchwork of mutually protectionist states. 

- National social welfare will be maximized by inhibiting each state’s incentives to maximize its own welfare.  The Court should invalidate laws whose net effect is to export costs to other states.

· Representation Reinforcement

- One prominent theory of the justification for judicial review is that courts are needed to protect interest that will be systematically disadvantaged in the political process.  Such representation reinforcement arguably justifies judicial intervention on behalf of racial minorities under the equal protection clause or religious or political dissidents under the 1st Amendment.

-- Overcoming the presumption against facial discrimination

· Discriminatory laws may be upheld only if they serve “a legitimate local purpose’ that could not be served as well by available nondiscriminatory means”

· Maine v. Taylor (US 1986)

- This case is a notable exception to the rule of “virtually per se invalidity.”

- Maine prohibited importation of all live baitfish into the state.  This law facially discriminated based on geographic area.  

- The law was upheld because Maine had a legitimate interest—possibility of parasites in the baitfish.  Also, there was sufficient evidence that there was no adequate alternative than to prohibit the importation of all baitfish.

- Discriminatory laws may be upheld only if they serve a legitimate local purpose that could not be served as well by available nondiscriminatory means.

- Pike balancing test:  Statutes that affirmatively discriminate against interstate transactions may be upheld only if they serve a legitimate local purpose that could not be served as well by available nondiscriminatory means.

- Here, the state did not meet its burden for sustaining discriminatory laws.   It had not met its burden of proving why it cannot meet its environmental concerns in the same manner as other States with the same interest in the health of their fish and ecology.

- Stevens dissent:  this argument is speculative, not enough evidence to prove the interest is legitimate.

Facial Discrimination by Localities

-- Discrimination against outside interests by a town, city, county, or other locality.

-- Should the strong presumption against discrimination against outsiders by a state extend to discrimination against outside interests by a locality?

-- Dean Milk v. Madison (US 1951)
· Facts:  Madison, Wisconsin barred the sale of pasteurized milk unless it had been processed within five miles of the central square of Madison.

· Held:  Justice Clark concluded that the ordinance imposes an undue burden on interstate commerce.

· Analysis

- The court finds that there is merit in Madison’s attempt to ensure the safety, health and well being of local communities.

- However, this regulation excludes wholesome milk produced and pasteurized in Ill.

- In thus erecting an economic barrier protecting a major local industry against competition from without the State, Madison plainly discriminates against interstate commerce.

- RULE: Even in the exercise of a State’s unquestioned power to protect health and safety of its people, if reasonable nondiscriminatory alternatives, adequate to conserve legitimate local interests, are available, the exercise would discriminate against interstate commerce.

- The issue then is whether the discrimination inherent in the Madison ordinance can be justified in view of any other nondiscriminatory alternatives.

- The court finds two such alternative, stating that the Health Commission can verfy the saftery ratings, and pass this cost on to company which they test.

- Alternatively they may rely upon the evaluation of the Public Health Service which already insures uniform standards, and if the milk does not conform to their standards, they may reject it.

- “To permit Madison to adopt a regulation not essential for the protection of local health interests and placing a discriminatory burden on interstate commerce would invite a multiplication of preferential trade areas destructive of the very purpose of the commerce clause.”

· Dissent

- This ordinance does not exclude wholesome milk from anywhere, merely requirese that the mild be pasteurized in the geographic area

- This ordinance is not a discriminatory burden, as it was enacted as the state courts found, that it is a good faith effort to safeguard the public health.

- Madison should not be required to follow the US public health commission’s checks.

- “I do not think that either of the alternatives suggested by the Court would assure the people of Madison as pure a supply of milk as they receive under their own ordinance. 

-- Judicial Inquiry into ‘reasonable nondiscriminatory alternatives.”

· Rationality standard: courts do not speculate about alternatives; instead they defer to the legislative choice if it is a reasonable method of promoting the state interest. 

· Alternatives: more intense scrutiny of regulatory alternatives, including consideration of alternatives in order to protect commerce clause values.

-- Other examples of invalid local discrimination against non-local competition

· In Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dept. of Natural Resources (US 1992), another waste case, but involving intrastate commerce, the Ct invalidated a Michigan law that prohibited private landfill operators from accepting solid waste that originated  outside the county in which their facilities were located. The court reasoned that this should follow Dean Milk. 

· C & A Carbone v. Clarkstown (US 1994) 

- Ct relied on Dean Milk to invalidate a town’s local processing requirement for solid waste.  The ordinance required all nonrecyclable, nonhazardous solid waste to be deposited in a specific station, which charged fees exceeding prevailing market rates.

- Kennedy found that the economic effects of the ordinance were interstate in reach. 

- The flow control ordinance in issue squelches competition in the waste-processing service lathogether, leaving no room for investment form t outside. 

- Rule:  “Discrimination against interstate commerce in favor of local business or investment is per se invalid, save a narrow class of cases in which the municipality can demonstrate, under rigorous scrutiny, that it has no other means to advance a legitimate local interest.”

- O’Connor concurred and stated that in effect, the regulating jurisdiction drew a line around itself and treated those inside the line more favorably than those outside the line.

- Souter, Rehnquist and Blackmun Dissented

· “It was anticompetitive but not protectionist.”

-- Laws Protectionist in Purpose or Effect

· State barriers to out of state sellers

- Baldwin v. Seelig (US 1935)
· States may not protect local economic interests by limited access to local economic interests by limiting access to local markets by out of state sellers.

· New York set the price to be paid for milk even out of state by suppliers.  The Act was established to stabilize the price of milk in NY.  Neither in state nor out of state milk sellers could sell milk below the stated price.

· Cardozo majority: The regulation set a barrier to traffic between one state and another as effective as if customs duties, equal to the price differential, had been laid upon the goods.  This law, although it is facially neutral and not in favor of NY, but this sort of protectionist law is discriminatory against interstate commerce and a free market because it acts as a tax, impeding competition between NY farmers and out-of-state farmers.

· What is ultimate is the principle that one state in its dealings with another may not place itself in a position of economic isolation. 

· A state may not create a law, even if neutral on its face, if it discriminates against interstate commerce (unless there is a legitimate interest—same analysis as above).

- Henneford v. Silas Mason Co. (US 1937)
· The limits of Baldwin:  compensating use taxes.

· The Ct upheld a use tax on goods bought in other states.  Washington law placed a 2% tax on retail sales within Washington; another section imposed a “compensating tax” on the price of goods for the “privilege of using” in Washington goods bought at retail out of the state.

· Equality is the theme that runs through the statute.

· Motives will seldom if ever invalidate a tax that apart from its motives would be recognized as lawful.

· What Washington is saying to sellers beyond her borders is you may ship your goods in such amounts and at such price as you please, but the goods will share an equal burden with goods that have been purchased here.

-- De Facto Discrimination (discriminatory in effect)

· The Court has invalidated facially neutral statutes that actually appear to exist solely in order to protect a particular interstate interest or target a particular out of state interest. 

· Bacchus Imports, Ltd. v. Dias (US 1984)
-  SC invalidated a Hawaii statute which exempted from a state liquor tax fruit wine (aiming to exempt wine made from pineapples grown in Hawaii) and a brandy distilled from the root of a shrub indigenous to Hawaii. 

- This was not facially discriminatory because it was not defined by a state line in the language of the statute.  However, this is still clearly protectionist in effect because it benefits Hawaiian producers.  Because the exemption was motivated by an intent to confer a benefit upon local industry not granted to out-of-state industry, the exemption was held invalid.

· Hunt v. Washington State Apple (US 1977)

- The SC invalidated a North Carolina law that required closed containers of apples offered for sale or shipped into the state bear “no grade other than applicable US grade or standard.  Washington State, the nation’s largest producer of apples, was the source of half of all apples shipped in closed containers in interstate commerce.  The Washington State standards were equivalent or superior to the comparable grades adopted by the USDA.  The ct found that:

· First, the consequence is to raise costs to Washington apple, making them not able to compete


· Second, it strips the competitive and economic advantages it has by going through it expensive inspection and grading system. 

· Third, it would be stripped of its superior Washington grades

- Instead of finding the law flawed because of any protectionist motive, the Court relied mainly on discriminatory effect.

- While the law was neutral on its face, it was discriminatory toward Washington growers in favor of local NC counterparts.  This discrimination was not justified by the asserted local interest in eliminating deception and confusion in the marketplace.  Non-discriminatory alternatives were available.

- When there is a discriminatory effect, there must still be a legitimate interest and no available alternative.

-- Limits of Inferring Protectionism from Discriminatory Effect

· Breard v. Alexandria (US 1951)

- Ct sustained the application of an Alexandria, Louisiana ordinance prohibiting door-to-door solicitation of orders to sell goods except by consent of the occupants.  Breard, a Texan, led a crew of salespersons who solicited subscriptions for national magazines on behalf of a Penn corp.  

- Breard argued that the “practical operation of the ordinance” imposed “an undue and discriminatory burden” on commerce.

- SC said that the Dean Milk regulation was struck down because discriminated against interstate commerce.  This clause did not regulate against interstate commerce and there are no reasonable alternatives in this case.

-- Facially Neutral Laws and Pike Balancing Test (Undue Burden)

· Even if there is no discrimination on the law’s face, in its purpose, or effect, is there nevertheless an undue burden on interstate commerce?

· Lower degree of scrutiny than discrimination cases.

· Pike v. Bruce Church, Inc. (US 1970)

- An Arizona statute required that Arizona-grown cantaloupes advertise their state of origin on each package.  Church was an Arizona grower of high quality cantaloupes which transported its cantaloupes to California for packaging.  Arizona would not let Church’s cantaloupes to be labeled as grown in Arizona if they were packaged in California.

- A law that is neither discriminatory nor protections, may still be reviewed and possibly stuck down under the Court’s residual balancing test.

- The balancing test asks whether the burden on interstate commerce outweighs the benefit to the regulation.

- Justice Steward, “Where the statute regulates even handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.  If a legitimate local purpose is found, then the question becomes one of degree.  And the extent of the burden that will be tolerated will of course depend on the nature of the local interest involved, and on whether it could be promoted as well with a lesser impact on interstate activities.

- The court has a lot more leeway in undue burden cases when applying this balancing test than when a law is discriminatory on its face, in effect, or in purpose.  

· Kassel v. Consolidated Freightways Corp. (US 1981)
- Iowa prohibited 65 ft double tractor trailers from using its highways (while it permitted other large trucks).  This made the trucking companies wishing to travel through Iowa to either separate the trailers and use two trucks, or to use only singles, or to divert around Iowa. 

- Issue:  Whether an Iowa statute that prohibited the use of certain large trucks within the State unduly burdens interstate commerce.

- Held (majority):  Yes, the burden is undue.  The statute is unconstitutional.

- Discussion (plurality)

· The court used the Pike Balancing Test. “The total effect of the law as a safety measure in reducing accidents and casualties is so slight and problematical that it does not outweigh the national interest in keeping interstate commerce free from interferences that seriously impede it.”

- To begin with the court states that safety justifications which are not illusory will not be second-guessed about their importance in comparison with related burdens on interstate commerce.

- Those who would challenge bonafide safety regulations must overcome a strong presumption of validity.

· The court then looked to the value of the legislation in creating a safer environment.

- The state failed to present any persuasive evidence that 65 ft doubles are less safe than 55 ft singles.

- Further the fact that if the legislation is in effect, their will be either an increased flow of traffic which will raise proportionally the accidents as the number of single trucks increases or there will be more risk to other states as trucks divert driving longer distances and spending more time on the road all lend themselves to the conclusion that the legislation will cause an increase in accidents.

· The legislation would add 12.6 million each year to the costs of trucking companies.  The court found that the possible benefit of this statute balanced against the cost is in favor of the statute made the statute unconstitutional.  

· “The Court normally does accord ‘special deference to state highway safety regulations.”

· The court then examines whether the statute is facially discriminatory

- Iowa created exceptions for 

· (1) singles hauling livestock (allowed up to 60ft)

· “This provision undoubtedly was helpful to local interests.

· (2) Cities abutting other States were permitted to enact local ordinances adopting the larger length limitations of the neighboring State. 

· This suggests that Iowa’s statute may not have been designed to ban dangerous trucks, but rather to discourage interstate truck traffic.

- Further, Governor Ray vetoed a bill which would allow 65 ft doubles stating, “I find sympathy with those who are doing business in our state and whose enterprises could gain from increased cargo carrying ability by trucks.  However, with this bill, the Legislature has pursued a course that would benefit only a few Iowa-based companies while providing a great advantage for out-of-state trucking firms.”

· Applying the Pike Balancing Test, the majority found that “because Iowa has imposed this burden without any significant countervailing safety interest its statue violates the commerce clause” 

- Concurrence

· The case was settled on the wrong grounds.

- First the courts are not empowered to second-guess the empirical judgments of lawmakers concerning the utility of legislation;

- Second, the burdens imposed on commerce must be balanced against the local benefits actually sought to be achieved by the State’s lawmakers, and not against those suggested after the fact by counsel.

- Third, protectionist legislation is unconstitutional under the Commerce Clause, even if the burdens and benefits are related to safety rather than economics.

· This opinion finds that the court should not have engaged in deciding whether the trucks are less safe.

· However, there is merit in the protectionist argument

· “Iowa may not shunt off its fair share of the burden of maintaining interstate truck routs, nor may it create increased hazards on the highways of neighboring States in order to decrease the hazards on Iowa highways.  Such an attempt has all the hallmarks of protectionism.

- Dissent—Rehnquist

· Federalist view.  Disagrees with the dormant commerce clause because it is not an enumerated power given to Congress.  States should be allowed to regulate where Congress has not chosen to regulate.

· “A sensitive consideration of the safety purpose in relation to the burden on commerce is required”

- There can be no doubt that the challenged statute is a valid highway safety regulation and thus entitled to the strongest presumption of validity against Commerce Clause challenges.

- “In sum, there was sufficient evidence presented at trial to support the legislative determination that length is related to safety, and nothing in Consolidated’s evidence undermines this conclusion.”

· On the protectionist argument the mistake is to consider only the purpose the Iowa legislators actually sought to achieve by the length limit. 

- Instead he should have considered the purposes advanced by the lawyer’s in defense of the statue. 

-- State burdens on Trade

· Exxon v. Governor of Maryland
· A Maryland statue prohibited oil producers or refiners from operating retail locations in Maryland.

· The defense made 2 attacks—one on the facial discrimination and one on undue burden (Pike).  The Majority found neither persuasive

· Facial Discrimination

- “Plainly the law does not discriminate against interstate goods, nor does it favor local producers and refiners.  Since Maryland’s entire gasoline supply flows in interstate commerce and since there are no local producers or refiners, such claims of disparate treatment between interstate and local commerce would be meritless.

- In fact, the Act creates no barriers whatsoever against interstate independent dealers; it does not prohibit the flow of interstate goods, place added costs upon them, or distinguish between in-state and out-of-state oil companies in the retail market. 

· Undue Burden

- Even though some refiners may be driven out of the Maryland market, there is no reason to assume that their share of the entire supply will not be promptly replaced by other interstate refiners.

- The source of the consumers’ supply may switch from company-operated stations to independent dealers, but interstate commerce is not subjected to an impermissible burden simply because an otherwise valid regulation causes some business to shift from one interstate supplier to another.

- “The clause protects the interstate market, not particular interstate firms, from prohibitive or burdensome regulations.  It may be true that the consuming public will be injured by the loss of the high volume, low priced stations but again that argument is related to the wisdom of the statute, not to its burden on commerce.

· The dissent insisted that the law was discriminatory.

· Minnesota v. Clover Leaf Co. (US 1981)
- Banned the retail sale of milk products in plastic non-returnable containers, but permitted sales in non-returnable containers, mainly containers made of pulpwood.  The plastic containers originated out-of-state; pulpwood was a major instate product.

- Majority rejected challenge both on anti-protectionism and the Pike balancing formula

- Pike

· The law here does not effect simple protectionism but regulates evenhandedly by prohibiting all milk retailers from selling their products in plastic nonreturnable milk containers without regard to whether the containers or the sellers are from outside the state. 

· “A nondiscriminatory regulation serving substantial state purposes is not invalid simply because it causes some business to shift from a predominately out of state industry to a predominately instate industry. 

· Only if the burden on interstate commerce clearly outweighs the State’s legitimate purpose does such a regulation violate the Commerce Clause. 

-- The Market Participant Exception to the Dormant Commerce Clause

· When a state or local gvt is acting as a participant in the market, not a regulator of the market, the DCC does not apply.

· Exception from the usual commerce clause scrutiny:  the Court’s concern about detecting parochialism was found inappropriate when the state functioned not as a “regulator” of the market but a “participant” in the market.  The impact of that exception was felt particularly in situations where the state itself produced goods for commerce or where it engaged in a program of subsidies or other economic incentives to aid in-state businesses.  The justifications for and applications of the “market participant” exception are controversial and the SC has limited the exception.

· South Central Timer Development, Inc v. Wunnicke (US 1984)
- Alaska proposed to sell a large amt of timber owned by the state and included a special provision in all of its timber sale Ks requiring that the purchaser would partially process the timber in Alaska before it was shipped out of the state.  The Alaska requirement was designed to protect existing timber-processing industries, promote new industries, and derive revenue from the State’s timber resources.  Plaintiff is an Alaska corp that purchases and logs timber and then ships it to Japan for processing.  The Company claimed that the in-state processing requirement violated the commerce clause.  Alaska asserted its immunity as a market participant.

- Ct of Appeals upheld the processing requirement.

- SC plurality opinion led by White struck down the requirement.

- The market participant exception

· The idea here is that the state is allowed to be in privity of contract with whomever they wish when it acts as a market participant.  The Commerce Clause cannot regulate the decision of with whom the state is to do business.  “If a State is acting as a market participant rather than a market regulator, the dormant Commerce Clause places no limitation on its activities.”  However, the scope of the market participant exception is not unlimited (as established in this case).

- Only 3 prior cases:

· Hughes v. Alexandria Scrap Corp. (US 1976)
- A Maryland program was designed to reduce the number of junked automobiles in the State.  A “bounty” was established on Maryland-licensed junk cars, and the State imposed more stringent documentation requirements on out-of-state scrap processors than on in-state ones.  

- The SC upheld the requirement.

- Maryland’s action was not the kind of action which the Commerce Clause is concerned because nothing in the purposes animating the Commerce Clause prohibits a State, in the absence of congressional action from participating in the market and exercising the right to favor it own citizens over others.

· Reeves v. Stake (US 1980)
- The court upheld a South Dakota policy of restricting the sale of cement from a state-owned plant to state residents.

- The court relied upon the long recognized right of a trader or manufacturer, engaged in an entirely private business, freely to exercise his own independent discretion as to parties with whom he will deal.

· White v. Massachusetts Council of Construction Employers, Inc. (US 1983)
- The court rejected the argument that the city of Boston was not entitled to the protection of the doctrine for a statute requiring all construction projects funded in whole or in part by city funds or city-administered funds to be performed by a work force of at least 50% city residents, because the order had the effect of regulating employment contracts between the public contractors and their employers.

- The fact that the employers were working for the city played a big role in the market-participant analysis. 

- The SC recognized that “there are some limits on a state or local gvt’s ability to impose restrictions that reach beyond  the immediate parties with which the gvt transacts business,” but it was unnecessary to define those limits because everyone affected by the order was working for the city.

- In this case specifically

· In Alexandria, Maryland became involved in the scrap market as a purchaser.  Alaska, on the other hand, participates in the timber market but imposes conditions downstream in the processing market in which it is not a major participant.  Alaska is not merely subsidizing local timber processing in an amt roughly equal to the difference between the price the timber would fetch in the absence of such a requirement and the amt the state actually receives.  Under the Alaska requirement, if a purchaser buys timber from the State he is not free to take the timber out of state prior to processing. 

· Reeves is not limitless.  Although the ct in Reeves did strongly endorse the right of a state to deal with whomever it chooses when it participates in the market, it did not –and did not purport to—sanction the imposition of any terms that the State might desire.  In this case, all 3 of the elements not present in Reeves were present—foreign commerce, a natural resource, and restrictions on resale.

· Alaska is trying to act as more than just a seller by putting regulations on processing.

· That privity of K is not always the outer boundary of permissible state activity does not necessarily mean that the CC has no application within the boundary of formal privity.  The market participant doctrine permits a State to influence a discrete, identifiable class of economic activity in which it is a major participant.  

· Rule:  The limit of the market-participant doctrine must be that it allows a state to impose burdens on commerce within the market in which it is a participant but allows it to go no further.  

- You can’t impose a downstream regulation which affects other markets of which you are not a participant.  

- A private market participant would not be concerned with what happens after its involvement is finished.

· If the doctrine does not apply, Assuming that the market participant doctrine does not apply, the ct then does a dormant commerce clause analysis on the regulation.

· This regulation failed under a dcc analysis.  The law was discriminatory on its face, and the state’s interest was protectionist and unduly burdensome on interstate commerce, and therefore illegitimate and unconstitutional.

· “At the heart of the dispute in this case is the disagreement over the definition of the market. Alaska contends that it is participating in the processed timber market, although it acknowledges that it participates in no way in the actual processing.  South Central argues that although the state may be participant in the timber market, it is using its leverage of lower timber prices, to exert a regulatory effect in the processing market, in which it is not a participant.  Plurality agreed with SC’s view.

· Alaska asserts that even if it is not immune under the market participant doctrine, its regulation does not unduly burden interstate commerce.  However, this regulation is invalid per se.   State restrictions burdening foreign commerce are subjected to a more rigorous and searching scrutiny.

- Dissent—Rehnquist

· The dissent finds that there is no difference in this policy then forcing a private company to hire certain individuals if they wish to do business.

· The dissent disagrees with the plurality’s view that a State’s action as a market regulator may be not upheld against a CC challenge on the ground that the State could achieve the same end as a market participant.  The State, could within its power choose to sell its timber only to those companies that maintain active primary processing plants in Alaska, or they could directly subsidize the primary processing industry in the state, or they could even pay to have the logs processed then only sell processed logs.

· The regulation choice they have made has the effect of choosing to whom they sell, and this falls squarely between the market participant vein. 

The Privileges and Immunities Clause of Article IV

-- The Privileges and Immunities Clause of Article IV, §2 states:  “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the Several States.”

-- Gives protection of laws to citizens who travel from one state into another state.

-- Prevents discrimination against out-of-staters

-- Like the Commerce Clause, it serves as a restraint on state efforts to bar out-of-staters from access to local resources.  Shares idea of supporting federalism with the CC.

-- Like the 14th Am equal protection clause, it protects citizens from discrimination—in this context, on the basis of state residency.

-- There are several significant differences between the Privileges and Immunities Clause and the CC.

- (1) Corporations enjoy no protection under the PI clause.  It protects only “citizens.”  It is a rights clause, protecting the rights of state residents. 

- (2) While Congress may consent to state practices that would otherwise be impermissible under the CC, the PI clause is a rights provision, not a grant of authority to Congress, and so arguably non-waivable by Congress.

- (3) The std of review for privileges and immunities denials is arguably stricter than the undue burden balancing test used in the dormant commerce clause analysis, though not as strict as that for discriminatory legislation challenged a s a commerce violation.

- (4) PIC extends not to all commercial activity but only to “fundamental rights.”

- (5) the SC has recognized no market participant exception to PI violations. (see United Building below.)

· Personal rights are involved, so it does not matter in what position the state is taking.

· United Building & Construction Trades Council v. Mayor and Council of Camden (US 1984)

- The PIC “was designed to insure to a citizen of State A who ventures into State B the same privileges which the citizens of State B enjoy.  For protection of such equality the citizen of State A was not to be restricted to the uncertain remedies afforded by diplomatic processes and official retaliation.”

- SC held that a city can pressure private employers to hire city residents, but the same exercise of power to bias private contractors against out-of-state residents may be called into account under the PIC.

- A municipal ordinance of the city of Camden, New Jersey, required that at least 40% of the employees of contractors and subcontractors working on city construction projects be Camden residents. In November 1980, the city initiated administrative procedures with the Chief Affirmative Action Officer of the New Jersey Treasury Department in order to gain state approval for the ordinance as an affirmative action program. When the Affirmative Action Officer approved the ordinance, the plaintiff trade union filed a notice of appeal with the Appellate Division of the New Jersey Superior Court challenging the constitutionality of the ordinance. The New Jersey Supreme Court then certified the appeal onto its own docket, in order to decide all the issues in the case.

- The municipal ordinance was challenged by Pennsylvania residents under the DCC and the PIC.

· The New Jersey Supreme Court held first that the ordinance did not violate the DCC because the city was acting as a market participant. It further held that the PIC did not apply to the ordinance, because the discrimination was based on municipal, rather than state residency.

- Majority—Rehnquist

- SC affirmed the DCC ruling of the state ct—market participant doctrine applies.

- Firstly, the fact Camden adopted the discriminatory ordinance in its capacity as a municipality does not render it immune from review under the Privileges and Immunities Clause.  What cannot be done by a state cannot be done through municipalities.

- Secondly, even though the ordinance discriminates against New Jerseyans who are not Camden residents just as much as it discriminates against out-of-state citizens, New Jersey citizens at least have the chance to remedy the problem through the political process (the state legislature). Out-of-state residents have no such option.

- Application of the PIC to a particular instance of discrimination against out-of-state residents entails a 2-step inquiry:

· First, the ct must decide whether the ordinance burdens one of those privileges or immunities protected by the clause.  Only those rights fundamental to interstate harmony or important economic activity are protected by the clause.  

· Secondly, only with respect to those privileges and immunities bearing upon the vitality of the Nation as a single entity must the State treat all citizens, resident and nonresident, equally.

- While employment was a fundamental right under this clause, public employment such as this was not.

- Ct distinguished the Privileges and Immunities from the Dormant CC by explaining that while the DCC is a judicially-created doctrine to prevent economic protectionism, the PIC is an actual Constitutional text to protect people’s rights. Thus, since the clauses have two distinct purposes, the “market participant” exception did not apply to the Privileges and Immunities analysis. Camden could pressure public works contractors to hire city residents without running afoul of the DCC, but this did not allow the city to escape scrutiny under the PIC. However, Rehnquist went on to explain that the PIC did not bar all potentially discriminatory acts by a state or political subdivision.
· The city of Camden argued that its ordinance was intended to remedy its urban decay—high unemployment, a decline in the city’s tax base, and “middle-class flight” from the city. The city argued further that the ordinance was meant to keep a certain number of jobs within the city itself, without unduly harming those potential employees who were non-residents. Rehnquist held that even though Camden’s justification of the ordinance was acceptable and that it was properly tailored to reduce the impact of the discrimination, there were inadequate findings of fact upon which to determine whether the ordinance was constitutional. He remanded the case back to the New Jersey Supreme Court.
- Dissent—Blackmun 
- Rejected majority’s assertion that discrimination based on municipal residence could not escape scrutiny under the PIC, because both in-state and out-of-state citizens could be equally harmed by such protectionist legislation. He also wrote that the Clause was never intended by the Framers of the Constitution to reach this type of discrimination by municipalities. Finally, he believed that out-of-state residents could benefit indirectly from the political action of in-state residents’ opposition to such discriminatory measures by municipalities, because some states had already passed laws prohibiting exactly the type of protectionist ordinances as the one in this case.
· Supreme Ct of New Hampshire v. Piper (US 1985)
- The USSC held that a state rule limiting bar admission to state residents violated the PIC.  Piper was denied admission to the bar because she was a non-resident.
- The PIC does not preclude discrimination against nonresidents where:
· (1) there is a substantial reason for the difference in treatment; and 
· (2) the discrimination against nonresidents bears a substantial relationship to the State’s objective.
- In deciding whether the discrimination bears a close or substantial relationship to the State’s objective, the Ct has considered the availability of less restrictive means.
Congressional Ordering of Federal-State Relationships by Preemption and Consent

-- When federal and state laws conflict, the federal law preempts the state clause.  This is from the Supremacy Clause, Article VI, § 1, clause 2:  "This Constitution, and the law of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the authority of the United States, shall be Supreme Law of the land; and the Judges in every state shall be bound thereby, any thing in the Constitution or Laws of any state to the contrary notwithstanding."
-- If a State law is found to be preempted, it is invalid under the Supremacy Clause. 
-- Whenever Congress acts within the scope of a delegated power such as that of the Commerce Clause, the Supremacy Clause renders any conflicting state or local law or action void.
-- 2 types of congressional action:  

· (1) laws allegedly imposing new limits on state authority

· (2) laws allegedly removing preexisting barriers to state regulation

-- As long as Congress is acting in its authority, it can completely displace state law addressing the same subject if it has expressly or impliedly shown intent to do so.

-- Differences between preemption and the DCC:

· Under the DCC, Congress has not addressed the issue.  Under Preemption, Congress has addressed the issue (and so has the state(s)).

· Concerning preemption, the real touchstone is Congressional intent.  Although preemption is grounded in the Constitution, every case is about statutory interpretation and whether Congress meant to displace the state law(s).

-- Problems arise when the federal legislation does not clearly disclose its intended impact on state laws.  The Ct’s preemption rulings often turn on a determination of congressional intent in the setting of the particular text, history and purposes of the federal legislation involved.

-- PG&E v. State Energy Resources Conservation & Deve. Commission (US 1983)

· ​​​Ct sustained a California law dealing with the problem of finding a long-term solution for disposing of nuclear waste.  The law imposes a moratorium on the certification of nuclear energy plants until the State Energy Resources Conservation & Development Commission finds that there has been developed and that the US through its authorized agency has approved and there exists a demonstrated technology or means for the disposal of high-level nuclear waste.  PG&E sought a declaratory judgment that this provision was preempted by the federal Atomic Energy Act of 1954 and therefore invalid under the Supremacy Clause.  The federal gvt relaxed its monopoly over fissionable materials and nuclear technology, and in its place, erected a complex scheme to promote the civilian development of nuclear energy, while seeking to safeguard the public and the environment from the unpredictable risks of a new technology.  

· This case emerges from the intersection f the federal gvt’s efforts to ensure that nuclear power is safe with the exercise of the historic authority over the generation and sale of electricity.  Held:  No preemption.

· Preemption analysis, general framework:

- Has Congress expressed an intent in either express or implied terms?

· Is there express preemption (has Congress expressly stated its intent to displace a state law)?

· Is there implied preemption?  2 types:

- Conflict preemption (some kind of conflict between federal and state law) – 2 types:

·  Impossibility preemption (impossible to comply with both federal and state law)

· obstacle preemption/frustration of purpose (there is an obstacle standing in the way of the accomplishment and execution of the full purposes and objectives of Congress; it is difficult to apply with both state and federal law)

- Field preemption – Such a broad regulatory scheme that it is implicit that Congress intended to displace all state law related to that field; When the federal gvt completely occupies a given field or an identifiable portion of it, the test of preemption is whether the matter on which the state asserts the right to act is in any way regulated by the federal gvt.  Field preemption is present because the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject, or because the object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose.

· No field preemption because there is no safety rationale for the California law—rather, it concerns economics and is the result of poor planning.

· No impossibility because compliance with both are possible.  The NRC order does not and could not compel a utility to develop a nuclear plant.

· No frustration of purpose—There is little doubt that a primary purpose of the AEA was to the promotion of nuclear power.

· Congress has allowed the States to determine—as a matter of economics—whether a nuclear plant vis-à-vis a fossil fuel plant should be built.

-- Field preemption:  The Ct requires a clear showing that Congress meant to occupy a field.  Rice v. Santa Fe Elevator Corp. (US 1947):  “The question in each case is what the purpose of Congress was.  Congress legislated here in a field which the States have traditionally occupied.  So we start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.  Such a purpose may be evidenced in several ways.  The scheme of federal regulation may be so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it.  Or the Act of Congress may touch a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.”

-- Preemption and the foreign affairs power:  In Crosby v. National Foreign Trade Council (2000), the Ct struck down a Massachusetts law barring state entities from buying goods or services from companies doing business in Burma because Congress has passed a federal law imposing sanctions on Burma.  The earlier Massachusetts law was more stringent and inflexible and presented an obstacle to the accomplishment of Congress’s full objectives under the Act.  Congress manifestly intended to limit economic pressure against the Burmese Gvt to a specific range, so the Massachusetts law interfered with foreign affairs and the President’s effective diplomacy.

-- The Ct has sometimes, but not always, relied on the existence of unexercised federal administrative authority to justify a preemption finding.

Executive Encroachment on Legislative Powers

-- Article II vests executive power in the President without qualification.  It differs from Article I, which delegates to Congress all legislative powers “herein granted.”  This disparity has given rise to arguments that the President has inherent powers beyond those specified in the Constitution.

-- Youngstown Sheet & Tube Co. v. Sawyer [The Steel Seizure Case] (US 1952)

· During the Korean War, President Truman transferred (seized) control of the nation’s steel mills through an executive order (10340) after the threat of a strike to prevent the interference with weapons production.

· An executive order allows the President to take action on his own.

· Issue:  Whether Truman was acting within his constitutional power when he issued an order directing the Secretary of Commerce (Sawyer) to take possession of and operate most of the Nation’s steel mills.  

· The Mill owners argue that the President’s actions amount to lawmaking, which is outside the realm of his power and belongs to Congress.

· Article II gives the President the executive power (to make sure laws are faithfully executed), appointment power, pardon power, his position as Commander in Chief…  

· Article II does not say “herein granted” as does Article I, so it is questionable whether the President has an implied power that is not enumerated in the Constitution.

· Gvt relies on the executive Power and his position as Commander in Chief, also saying that he has an implied power to order such a seizure.

· There is no particular statute by Congress granting the power to the President to order such a seizure.  In fact, the Taft-Harley Act of 1947 discussed seizure and did not grant such a power.

· Held:  President Truman overstepped his powers by issuing the executive order.  He had no inherent power to issue such order.

· Black Majority:

- The president enforces the law.  Congress makes laws.  This is a very formal distinction and there are NO undefined, inherent presidential powers; he can only act within his express powers or those granted by Congress through a statute.

- This amounts to lawmaking, which is outside the realm of the executive Power.  This defeats the purpose of separation of powers.

- The Commander in Chief power does not apply because this was a domestic issue.

· Frankfurter Concurrence:

- There is more flexibility than implied by Black.  Frankfurter is an anti-formalist.  We should also look at history, current practice to determine the scope of presidential power.  

- The Taft-Harley Act of 1947 stated that the President should ask for seizure.

· Jackson Concurrence (most famous and most relied upon):

- Oversimplified grouping of presidential authority:

· (1) Presidential authority is at its highest when the President is acting pursuant to Article II power or a Congressional statute granting presidential authority.

· (2) In absence of either a congressional grant or denial of authority, the President can only rely upon his own independent Article II powers.  There is a twilight zone in which the President and Congress may have concurrent authority, or in which its distribution is uncertain.  In this area, any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law.

- Congressional authority in the twilight zone typically stems from the necessary and proper clause of Art. I, § 8, which enables Congress to make all laws “necessary and proper for carrying into Execution the foregoing Powers and all other Powers vested by this Constitution in the Gvt of the US, or in any Dept or Officer thereof.”

· (3) When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter.

- This is not (1) because there is no statute and it is not an enumerated power.  Not (2) because Congress did not leave seizure of private property as an open field but covered it by 3 statutory policies inconsistent with this seizure.  Therefore, this fits into (3).  We can sustain the President only by holding that seizure of such strike-bound industries is within his domain and beyond control by Congress.

- The executive power clause does not constitute a grant of all the executive powers of which the gvt is capable.  If it did, the founders would not have added specific items, including trifling ones.

- The Constitution does not indicate that the President’s position as Commander in Chief of the Army and Navy will constitute him also Commander in Chief of the country, its industries and its inhabitants.  He has no monopoly of war powers.  In fact, Congress has the power “to raise and support Armies” and “to provide and maintain a Navy.”

- The duty that the President “take Care that the Laws be faithfully executed” must be balanced with the due process clause of the 5th Amendment.  The faithful execution clause gives governmental authority that reaches so far as there is law while the due process clause gives a private right that authority shall go no farther.

- Also, there is no inherent power to act outside the realm of power in an emergency or crisis.  It is not true that necessity knows no law.

· Dissent

- There is a power of seizure in emergency situations under the executive power.  It has been done in the past several times.

Executive Authority Over Foreign and Military Affairs

-- The executive branch has frequently resorted in foreign relations to unilateral executive agmts rather than treaties confirmed by the Senate according to the procedures set forth in Article II.  

-- In US v. Belmont (US 1937), the SC sustained the validity of an executive agmt and held that it took precedence over conflicting state policy.  President Roosevelt and Litvinov effected an assignment to the US of all Soviet claims against Americans who held funds of Russian companies seized after the Revolution.  It was held that the negotiations and agmts were within the competence of the President:  in respect of what was done here, the Executive had authority to speak as the sole organ.  The assignment and agreement did not require the Senate’s participation, unlike a treaty.  The Litvinov assignment resurface in US v. Pink (US 1942), and the SC held that the President has the power to determine the policy to govern the question of recognition and that, under the supremacy clause such international compacts and agmts as the Assignment have a similar dignity as treaties.

-- Many executive agmts are adopted pursuant to statutory authority.

-- Dames & Moore v. Regan (US 1981)

· Permissible scope of executive agreements

· American hostages were taken from the embassy in Tehran and President Carter, acting pursuant to the International Emergency Economic Powers Act (IEEPA), declared a national emergency and blocked the removal or transfer of “all property and interests in property of the Gvt of Iran and its affiliates which are or become subject to the jx of the US.  A special tribunal was established to settle claims against Iran by the US or its citizens.  President Reagan ratified the executive orders signed by Carter and suspended all claims in the tribunal.  
· D&M (company) filed an action against defendants, the Government of Iran and Iranian banks, seeking money owed for services performed.  The district court issued orders of attachment directed against the property of defendants and D&M was granted summary judgment.  However, pursuant to an unrelated hostage agreement, American hostages in Iran were released. President Carter issued executive orders to implement the agreement. The orders nullified all non-Iranian interests in Iranian assets and suspended all settlement claims.  D&M filed an action for declaratory relief against the government to prevent enforcement of the executive orders.  The district court dismissed the complaint.  D&M then sought a writ of certiorari.  SC affirmed.
· The Transfer and Freezing of Assets

- The plain language of the IEEPA allowed the President to nullify the attachments and order the transfer of the frozen assets.  D&M did not overcome the high burden present when Congress specifically authorizes the President to take action.  

· Suspension

- As for the suspension of claims ordered by Reagan, neither the IEEPA nor the Hostage Act constitutes specific authorization of the President’s action.  However, suspension is authorized by implied consent from Congress.

· The IEEPA delegates broad authority to the President to act in times of national emergency wrt property of a foreign country.  The Hostage Act similarly indicates congressional willingness that the President have broad discretion when responding the hostile acts of foreign sovereigns.

· Similar international agreements settling claims by nationals of one state against he gvt of another are established international practice reflecting traditional international theory.  This practice of settling claims continues today.  

- Prior cases have also recognized that the President does have some measure of power to enter into executive agmts without obtaining the advice and consent of the Senate.

- A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned may be treated as a gloss on Executive Power vested in the President by Article II, § 1.  Past practice does not, by itself, create power, but long-continued practice, known to and acquiesced in by Congress, would raise a presumption that the action had been taken in pursuance of its consent. 

- Factors outside the Constitution should be viewed, such as historical and contemporaneous issues. 

- Also, Congress has not enacted legislation indicating its displeasure but has said that the Tribunal is “of vital importance to the US.”

· Narrow decision:  Where, as here, the settlement of claims has been determined to be a necessary incident to the resolution of a major foreign policy dispute btwn our country and another, and where, as here, we can conclude that Congress acquiesced in the President’s action, we are not prepared to say that the President lacks the power to settle such claims.  In foreign relations, the judiciary is much more lenient because the executive branch is thought to have more powers.

-- The SC has upheld every executive agreement it has confronted.

Executive Discretion in Times of War or Terror

The War Power

-- Art. I, § 8, cl. 11-13, give Congress the power to “declare war,” and to raise and support armies and navies.

-- Art. II, § 2 gives the President the authority to act as Commander in Chief of the armed forces.

-- Constitutional debates suggest that the President must have some inherent power to defend the nation against “sudden attack.”  Even if such defensive power exists, is there an inherent power in the President to wage offensive strikes?  Can the defense concept be so broadly construed as to extent to foreign military actions to defend allies?

-- The fact that Congress is given the war power might suggest that public support is required.

-- War Powers Resolution of 1973

· In the wake of Vietnam and Watergate, Congress sought to provide guidelines for the future use of armed forces.  Overriding Nixon’s veto, Congress adopted the joint resolution, a quasi-constitutional law that focuses on processes and relationships.

· Requires the collective judgment of both Congress and the President in introducing US armed forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances.

· President may introduce troops into hostilities pursuant only to (1) a declaration of war, (2) specific statutory authorization, or (3) a national emergency created by attack upon the US, territories, possessions, or armed forces.

· President shall consult if possible before introducing troops into hostilities and while the troops are in hostilities.

· President must submit a report in writing 48 hrs prior to introduction of troops, setting forth the circumstances necessitating the introduction, the constitutional and legislative authority, and other info requested by Congress.

· 60 days after the report is due, President shall terminate the relevant use of troops unless Congress declares war, gives authorization to the President, grants an extension, or is physically unable to meet as a result of an armed attack upon the US.  This period is extendable for 30 days in cases of unavoidable military necessity.

Executive Detention of Enemy Combatants

-- Constitution has no “state of emergency” exception or other provision for suspension of the Constitution.  There are a few specific and limited references to emergency circumstances:

· The only clause that refers to the suspension of individual rights is Art. I, § 9, cl. 2:  “The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”  The placement of this clause in Article I suggests that legislative approval is required for suspension.

· Art. I, § 8, cl. 15:  “The Congress shall have the Power…To provide for calling for the Militia to execute the Laws of the Union, suppress Insurrections, and repel Invasions”

· Art. II, § 2, cl. 1  provides that the President shall be Commander in Chief of the state militias when they are so called.

· Art. I, § 10, cl. 3 sets forth federal limits on the powers of the states, providing, “No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops or Ships of War in tiem of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.”

· Art. IV, § 4 provides, “The Congress…shall protect each of [the states] against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic violence.”

· 3rd Am:  “No Soldier shall, in time of peace, be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.”

· 5th Am requirement of grand jury indictment is relaxed for martial law:  “No person shall be held to answer for a capital, or otherwise infamous rime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger.”

-- 4 Geneva Conventions, all virtually accepted by every country in the world

-- 3rd Geneva Convention refers to prisoners of war (others refer to sick/wounded soldiers and civilians)

-- writ of habeus corpus = writ to produce the body; to establish why a person is being held; writ to be used for anyone detained by the gvt in order to be released

-- Ex Parte Milligan (US 1866)

· Even though Lincoln’s suspension of the writ with congressional authorization had been legal, such an emergency provision could not constitutionally authorize the trial and conviction of a citizen detained during the war by a military tribunal rather than by a civilian court.  Milligan was a citizen of Indiana who never served in the armed forces.  He was captured in his home and detained by the military for rebellion and conspiring against the US.  He was convicted and sentenced to death by a military commission.  A civilian grand jury was convened, and failed to indict Milligan for any offense.  The government intended to proceed with the execution.  A writ of habeas corpus was issued by the Court

· Majority believed that the Constitution is continuous and invariant in its basic premises even in time of war or crisis.

· Lincoln believed the opposite view, that in wartime, all usual constitutional bets are off—“Are all laws, but one, to go unexecuted, and the government itself to go to pieces, lest that one be violated?”  Or as Cicero said, “Inter arma silent leges”, meaning at war, the law does not speak.  In 1998, Rehnquist said, “The laws will not be silent in time of war, but they will speak with a somewhat different voice.”

· Post Civil War, the Ct held that Lincoln’s suspension of the writ of habeas corpus had not properly empowered him to try and convict before military tribunals citizens who had been detained during the War.  Court insisted that constitutional protections applied to Milligan even during the War.  “Civil liberty and this kind of martial law cannot endure together”.

· There are occasions when martial rule can be properly applied—when, during foreign invasion or civil war, the courts are actually closed, and it is impossible to administer criminal justice according to the law.  However, as necessity creates the rule, so it limits its duration.  Martial rule can never exist where the courts are open, and in the proper and unobstructed exercise of their jx.”

-- Ex Parte Quirin (US 1942)

· Writ of habeas corpus filed by German soldiers who landed on US soil (Long Island and Florida) with explosives with orders to blow up industry of war.  They removed and buried their uniforms upon landing.

· These soldiers, one of which was a US citizen, were being tried by a military tribunal pursuant to a Proclamation by the President which declared that “all persons who are subjects, citizens or residents of any nation at war with the US or who give obedience to act under the direction of any such nation, and who during time of war enter or attempt to enter the US…through coastal or boundary defenses, and are charged with committing or attempting or preparing to commit sabotage, espionage, hostile or warlike acts, or violation of the law of war, shall be subject to the law of war and to the jx of military tribunals.”

· Petitioners argue that (1) the President has no statutory or congressional authorization to order the trial by military tribunal and (2) since they are being tried as criminals in the US, they are entitled to 5th and 6th Am protections.  The Court disagrees.

· (1)

- Distinction between lawful and unlawful combatants:  Unlawful combatants such as these (who came secretly without uniform with the purpose of destroying citizens and property) are subject to capture and detention, as are lawful combatants, but are also subject to trial and punishment by military tribunals for acts which render their belligerency unlawful.  

- That one of the combatants was a US citizen does not matter because his status as an enemy combatant trumps his status as a US citizen. The US citizen detainee, Haupt, alleges that he is a naturalized US citizen.  However, citizens who associate themselves with the military arm of the enemy gvt, and with its aid, guidance and direction enter this country bent on hostile acts, are enemy belligerents within the meaning of the law of war.

- In this case, Presidential authority is at its highest (Steel Seizure analysis) because the President is acting pursuant to his Article II power (as Commander in Chief of the Army in tiemof war and of grave public danger) and a Congressional statute granting presidential authority.  By the Articles of War, Congress has explicitly provided, so far as it may constitutionally do so, that military tribunals shall have jx to try offenders or offenses against the law of war in appropriate cases.  

- Unlawful combatants are subject to capture and detention, but also to trial and punishment by military tribunals for acts which render their belligerency unlawful.

- The petitioners were charged with an offense against the law of war which the Constitution does not require to be tried by jury.  

· (2)

- “We cannot say that Congress in preparing the 5th and 6th Amendments intended to extend trial by jury to the cases of alien or citizen offenders against the law of war otherwise triable by military commission while withholding it from members of our own armed forces charged with infractions of the Articles of War punishable by death.”

-- In response to 9/11, Congress passed a Joint Resolution for the Authorization for Use of Military Force (AUMF), giving the President broad authority to “use all necessary and appropriate force against those nations, organizations or persons he determines planned, authorized, committed, or aided the terrorist attacks…, or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the US by such nations, organizations or persons.”

-- As a consequence, alleged enemy combatants have been detained under US military authority, both domestically and at Guantanamo Bay, a territory leased to and controlled by the US since 1903 although Cuba retains ultimate sovereignty.  These prisoners have been held indefinitely without formal charges against them and without access to counsel.

-- Johnson v. Eisentrager (US 1950)

· WWII era case in which German civilians captured in the theater of war and accused of being enemy aliens were tried and convicted by a military commission located in Germany.

· “The privilege of litigation does not extend to aliens in military custody who have no presence in any territory over which the US is sovereign.”

-- Rasul v. Bush (US 2004)

· Alien enemy combatants held at Guantanamo Bay for over 2 years with no formal charges against them, pursuant to the Joint Resolution for AUMF.  Detainees argue they are being held unlawfully and are entitled to a writ of habeas corpus.  They claim to be wholly innocent.  Habeas corpus granted.

· Issue:  Whether the habeas statute confers a right to judicial review of the legality of Executive detention of aliens in a territory over which the US exercises plenary and exclusive jx, but not ‘ultimate sovereignty.’

· Held:  The habeas statute, 28 USC § 2241, extends to these detainees held in Guantanamo Bay Naval Base because this part of Cuba is under the complete jx and control of the US.  For all practical purposes, it is a US territory and therefore, the habeas statute confers jx to this issue.

· Scalia dissent:  Habeas corpus has been extended to the four corners of the earth.  Congress is in session and should have extended the writ of habeas corpus by statute if it wished to.

-- Hamdi v. Rumsfeld (US 2004)

· Heard same day as Rasul.  Hamdi, a US citizen accused of being an enemy combatant, was held in a Virginia naval brigade for 3 yrs in solitary confinement without being tried and without access to counsel.  Distinction from Milligan and Quirin—Hamdi was arrested in the theater of war, in Afghanistan.  

· As a basis for Hamdi’s detention, a brief declaration signed by a Dept of Defense official stated the circumstances of his capture.  

· 2 issues in this case:

- (1) Was the detention of Hamdi valid, i.e., does the executive have the authority to detain citizens who qualify as “enemy combatants”?

- (2) What kind of due process is due to this type of enemy combatant?

· No decision was reached on whether the detainment was authorized, but the Court vacated and remanded by a vote of 8-1 because “due process demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker.”

· In regard to the detention of detainees without charge, in section I of the O'Connor plurality opinion the plurality relied on the time-honored traditions of war, the Geneva Convention, and a long list of other international treaties, to hold that the government had authority under the JR for AUMF enacted by Congress in 2001 shortly after the 9/11 terrorist attacks to hold any enemy combatants until the cessation of hostilities (not indefinitely). The plurality held that such protective detention could be applied to both citizen and non-citizen enemy combatants. Of the four justices outside the plurality, Justices Ginsberg and Souter limited their opinions to their position that Section 4001(a) of Title 18 of the United States Code (the Non-Detention Act; enacted to prevent the sort of detention that occurred when the United States placed Japanese-American citizens in concentration camps during World War II) prevented the detention of U.S. citizens. Justice Scalia (whose opinion was joined by Justice Stevens), restricted his holding to citizen-detainees and implied that anyone held outside of United States' territory might be beyond the reach of the Court altogether. Again, the Rasul case did not directly address the detention issue, and any hearings would be limited to the determination of enemy combatant status.
· Plurality (O’Connor)

· Detention

- Definition of an “enemy combatant” for the purposes of this case (Hamdi):  an individual who was part of or supporting forces hostile to the US or coalition partners in Afghanistan and who engaged in an armed conflict against the US there.  

- President obtained his authority to detain Hamdi from his Article II powers and from Congress through the statutory Joint Resolution AUMF.  The AUMF authorizes the President to use “al necessary and appropriate force” against “nations, organizations, or persons” associated with the 9/11 terrorist attacks.  People who fought against the US in Afghanistan (including Hamdi) were part of the group specified in the AUMF.

- The President’s authority is at its highest ebb—his enumerated powers as Commander in Chief plus the JR for AUMF give him the power to detain enemy combatants.

- The detention, as narrowly defined in Hamdi’s situation, was within the “necessary and appropriate force” authorized under the JR.  Hamdi could rejoin forces fighting against the US, and this is enough to keep him detained as long as he is dangerous.

· Due Process

- Mathews v. Eldridge test:  The process due in any given instance is determined by weighing the private interest that will be affected by the official action (life, liberty, or property without due process of the law), including the fxn involved, against the burdens the Gvt would face in providing greater process.

- Plurality:  due process demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker.  Vacated and remanded.

- Absent suspension, the writ of habeas corpus remains available to every individual detained within the US.  

- Gvt argues that Hamdi has no due process rights.  

- However, the court argues that Hamdi has individual rights and the court must protect them.  The court holds that Hamdi is entitled to at least minimal due process protections:  (1) he should have notice of the factual basis for his classification of an enemy combatant, and (2) he should have a fair opportunity to rebut the Gvt’s factual assertions before a neutral decisionmaker.

· Scalia and Stevens dissent:

- Based on historical precedent, the government had only two options to detain Hamdi: either Congress must suspend the right to habeas corpus (a power provided for under the Constitution only in times of "invasion" or "rebellion"), which hadn't happened; or Hamdi must be tried under normal criminal law.  The plurality, though well meaning, had no basis in law for trying to establish new procedures that would be applicable in a challenge to Hamdi's detention—it was only the job of the Court to declare it unconstitutional and order his release or proper arrest, rather than to invent an acceptable process for detention.
- Absent suspension of the writ of hc, the Executive’s assertion of military exigency has not been thought sufficient to permit detention without charge.  Due process rights have historically been vindicated by the writ of hc.

- Citizens aiding the enemy have been treated as traitors subject to the criminal process.

- Quirin does not justify denial of the writ here.  The petitioners in Quirin were plainly within the boundaries of military jx.  In this case, the detainees claim to be innocent.

- If civil rights are to be curtailed during wartime, it must happen openly and democratically, as the Constitution requires, rather than by silent erosion through an opinion of the Court.  

· Thomas dissent

- Completely sided with the gvt based on the important security interests at stake and the President’s war-making powers.  Detention plainly falls within the War Powers.

· Souter and Ginsburg, concurring in the judgment and dissenting in part

- The Non-Detention Act entitles Hamdi to be released.

- Due process protections must be available for Hamdi to challenge his status and detention, providing a majority for that part of the ruling. However, they dissented from the plurality's ruling that AUMF established Congressional authorization for the detention of unlawful combatants.
-- Rumsfeld v. Padilla (2nd Cir. 2004)

· Padilla, an American citizen, was arrested by federal law enforcement officials in Chicago O’Hare, allegedly helping in a plot to detonate a dirty bomb, and then turned over to the Dept of Defense when he was declared an enemy combatant by the President.

· The Second Circuit held that the Non-Detention Act constituted an explicit congressional prohibition against executive detentions absent congressional authorization, thereby placing President Bush’s powers at their lowest ebb.

· Distinguished from Quirin, where the President’s authority was at its maximum because Congress had explicitly authorized detentions as part of the Articles of War.

· The Non-Detention Act requires that there by congressional authority for detention.

-- Rumsfeld v. Padilla (US 2004)

· The Court did not reach the merits of whether the detention was valid.  The Court reversed on jxl grounds, determining that Padilla had not properly filed his habeas petition against the Secretary of Defense, and instead should have brought his action against the commander of the brig in the district of South Carolina where he was incarcerated.

· Stevens dissent:  jx should have been found based on existing exceptions to the rule that habeas is normally to be sought against the immediate physical custodian of the petitioner.  “I believe that the NDA prohibits—and the JR for AUMF does not authorize—the protracted incommunicado detention of American citizens arrested in the US.”  Access to counsel for the purpose of protecting the citizen from official mistakes and mistreatment is the hallmark of due process.

-- Hamdan v. Rumsfeld (US 2006)

· By an executive order issued in October 2001, Bush announced that detainees determined to be engaged in unlawful acts of war including international terrorism would be tried before a tribunal within the Dept of Defense.  He relied upon his Commander in Chief powers, the JR for AUMF, and 10 USC §§821, 836, both of which discuss military tribunals without specifically authorizing their use in this particular context.

· This case deals with statutory interpretation and procedural rules of military commissions set up for alleged military combatants.  Hamdan was charged with conspiracy with Al Queda to commit terrorist acts.

· Congress had not authorized the military tribunals but had rather required other procedural safeguards set out in the UCMJ (Uniform Code of Military Justice, passed by Congress, which referred to part of the Geneva Convention).

· This fits into (3) of the Jackson tripartite analysis in the Steel Seizure case—President Bush’s executive authority was at its lowest ebb.

· Between the UCMJ and the Geneva Convention, President Bush overstepped his boundaries.

· After this case, Congress passed Military Commissions Act of 2006 to clarify the President’s authority—it basically strips all rights of these enemy combatants and allows the President to determine the meaning of the Geneva Convention, to detain, to hold tribunals, and it strips these combatants of their right to a writ of habeas corpus; it lacks the procedural safeguards of concern in Hamdan.

· The Court decided that the "military commissions" created to try enemy combatants for war crimes suffered from certain fatal procedural defects under the Uniform Code of Military Justice and the Geneva Convention and were without other legal authority to proceed, despite Congress' attempt to deprive the Court of jurisdiction to decide that issue by passing the Detainee Treatment Act.  Justices in the majority (particularly Justices Kennedy and Breyer) disagreed with Justice Stevens as to whether the "charge" of conspiracy could be maintained to justify the determination of enemy combatant status. Although the Court struck down the military commissions as created by the Executive Branch, they did not provide the detainees with direct access to the federal courts, but only with access to a fair and impartial hearing to a tribunal constitutionally authorized by Congress and proceeding with certain due process guarantees (such as one operated under terms similar to those provided by Article II courts under the UCMJ or according to the terms of the Third Geneva Convention of 1949).
Congressional Encroachment on the Executive Power

-- The executive power has burgeoned far beyond the imagination of the framers, to encompass a wide variety of executive branch and independent agencies.

-- There are 2 methods of congressional self-help:

· (1) legislative vetoes of actions performed under power delegated by Congress (INS v. Chadha)

- A legislative veto is an attempt by congress to overturn an executive agency action without bicameralism (passage by both houses) or presentment (giving the bill to President for his signature or veto).  Legislative vetoes of executive actions are invalid.  (INS v. Chadha).  The legislative veto usually arises where Congress delegates discretionary power to the President or an executive agency.  In an attempt to control the delegation, Congress requires the President or agency to present any action taken under the discretionary power to certain members of Congress for approval.  If they disapprove, they veto the action and that is the final decision on the action.  This is unconstitutional because to be valid, legislative action (the veto) must be approved by both houses and presented to the President for his approval.  The legislative veto also violates the implied separation of powers requirements of the Constitution.  (INS v. Chadha).

- Legislative and line item vetoes are an attempt by Congress to keep control over executive actions by reserving to itself or one of its houses the power to overrule them.  The “one-house veto” was a technique adopted by Congress in a wide range of statutes to avoid the problem of agency “capture” by powerful private interests.  If Congress had the power to delegate to the executive to begin with, why not the power to delegate subject to a veto?

· (2) quasi-constitutional statutes (Bowsher v. Synar)

- Quasi-constitutional statutes are enacted by Congress to exert control over executive officers’ jobs.

-- Rise of the Administration State

· Congress has delegated legislative, regulatory, and adjudicatory authority to administrative agencies.  This is because administrative agencies are more efficient and have a better knowledge with respect to the particular subject.

Legislative and Executive Actions

-- Nondelegation Doctrine

· One option for congressional control over executive action is to be very specific and limiting in the delegation of power to agencies, so that their rulemaking power will in turn be limited.  In principle, the constitutional grant of all legislative powers to Congress entails a principle of nondelegation—the theory that Congress may not constitutionally delegate its legislative power to another branch of gvt.  

· The nondelegation doctrine says Congress cannot delegate its administrative power to gvt agencies, but it has had very little bite to stop the practice.

· Legislative power can be delegated to executive officers and/or administrative agencies. Any delegated power must not be uniquely confined to Congress. The delegation must include intelli​gible standards for action by the delegatee.
· As long as Congress lays down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform, such legislative action is not a forbidden delegation of legislative power.  Touby v. US (1991).

· The nondelegation doctrine is every weaker in the context of foreign affairs.  

- US v. Curtiss-Wright Export Corp. (US 1936)—A Joint Resolution gave the President the power to prohibit the sale of arms and munitions to Bolivia and Paraguay, which were involved in armed conflict.  The Resolution was challenged as unconstitutional delegation of legislative power to the President, but was not overturned.  “In this vast external realm, with its important, complicated delicate and manifold problems, the President alone ahs the power to speak or listen as a representative of a nation.”

-- INS v. Chadha (US 1983)
· Congress granted to the Immigration & Naturalization Service (an executive agency) the power to deport or suspend from deportation illegal aliens.  INS decisions to suspend deportations had to be submitted to Congress.  Either house could pass a resolution overriding the decision.  This legislative veto provision is unconstitutional.  

· §244c2 of the Immigration and Nationality Act authorizes one House of Congress, by resolution, to invalidate the decision of the Executive Branch (the Attorney General), pursuant to authority delegated by Congress to the Attorney General, to allow a particular deportable alien to remain in the US.  The Act authorized the Attorney General to suspend deportation of a deportable alien if the alien met specified conditions and would suffer “extreme hardship” if deported.  The Attorney General was then required to report to Congress on each such suspension.  

· Congressional veto provisions were appearing with increasing frequency in statutes which delegated authority to executive and independent agencies.

· Bicameralism/Presentment

- Actions which are legislative in character and legislative in effect must abide by bicameralism and presentment.

- Since the Act was legislative in purpose and legislative in effect, separation of powers requires that Congress must act pursuant to Article I, § 7, cl 2-3.  That is, the legislation must pass through all 3 branches of gvt.  

· Legislative vetoes of executive actions are invalid because they do not meet bicameralism or presentment.  When Congress delegates legislative power (legislative in purpose and effect), the legislation must abide by presentment and bicameralism requirements.  In effect, the Attorney General was acting as the legislature, so the actions must have been presented to the President and, if vetoed, passed through both houses of Congress by a 2/3 vote.

· The legislative veto also violates the implied separation of powers requirements of the Constitution.  

· The framers narrowly and precisely defined the actions which do not require bicameralism or presentment:  (1) the power of the House to initiate impeachments, (2) the Senate’s power to conduct trials on impeachment charges, (3) the Senate’s power over Presidential appointments, and (4) the Senate’s power to ratify treaties.  

· Justice Powell’s concurrence viewed the case as involving a mere “adjudicatory” proceeding.

-- Soon after Chadha, summary decisions by the SC struck down not only one-House veto provision sin regulatory statutes involving independent agencies, but also two-House vetoes as in the FTC Improvements Act of 1980.  

-- Despite Chadha, Congress continued to enact legislative veto provisions in a number of statutes.  Congress apparently assumed that fear of budgetary retaliation would assure that the executive branch would honor these provisions.

-- Clinton v. NY (US 1998)

· The analogy between a line item veto for the president and a legislative veto for a house of Congress led to a constitutional challenge to a line item veto.

· The Line Item Veto Act of 1996 gives the President the power to “cancel in whole” 3 types of provisions that have been signed into law:  (1) any dollar amt of discretionary budget authority; (2) any item of new direct spending; or (3) any limited tax benefit.  In identifying items for cancellation he must consider the legislative history, the purposes, and other relevant info about he items.  He must determine, wrt each cancellation, that it will (i) reduce the Federal budget deficit; (ii) not impair any essential gvt fxns; and (iii) not harm the ntl interest.  A cancellation would take effect upon receipt by Congress of the notification of the cancellation.  However, a majority vote of both Houses is sufficient to make the cancellation null and void.

· Issue:  Had Congress impermissibly given away its power and therefore expanded the constitutional authority of the President?  Held:  Yes.  The Line Item Veto Act is unconstitutional.

· Clinton cancelled a provision of the Balanced Budget Act of 1997.  This forced NY to repay certain funds to the federal gvt under the Medicaid program and removed a tax benefit to food processors acquired by farmers’ cooperatives.  NYC and private organizations challenged the constitutionality of the Medicaid cancellation and a farmers’ cooperative challenged the food processors provision.

· Constitutional silence on the subject of unilateral Presidential action that repeals or amends parts of duly enacted statutes as authorized under the Line Item Veto Act, should be construed as express prohibition.

· The Act gives the President the power to “change” a bill.  This is not an enumerated power.  This is too much implied power to give to the President.  Separation of Powers would be violated because the President is essentially lawmaking.  

· The power to enact statutes may only be exercised in accord with a single, finely wrought and exhaustively considered procedure (Chadha).  This violates the nondelegation doctrine.

· Ct says President’s power is at its weakest ebb because he is going against Congress when he crosses off certain provisions.

· Stevens concurrence emphasized the separation of powers violation.

· Breyer dissent urged that the system is too complex to require the President to veto or sign separately thousands of separate appropriations bills.

· Scalia dissent urged that this did not violate the nondelegation doctrine because the President was exercising an executive power (under the Act) rather than a legislative power.

· Scalia and Breyer took the functionalist view.

Congressional Control Over Executive Officers

-- Appointment of executive officers
· Congressional efforts to curb presidential control of officials engaged in enforcing the law have produced recurrent constitutional disputes.
· Art. II, §2, cl.2, the Appointments Clause, provides that the President “shall nominate and by and with the Advice and Consent of the Senate, shall appoint [Ambassadors], Judges of the SC, and all other Officers of the US, whose Appointments are not herein otherwise provided for, and which shall be established by Law:  but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”  In other words, the President shall appoint superior officers (such as cabinet heads), with the advice and consent of the Senate.  The Clause allows Congress to vest appointment of inferior officers (those who report to some superior officer) in either the President acting solo, the heads of dept (cabinet officers), or the Cts of law.  Congress is plainly excluded from appointing executive officers.
· Buckley v. Valeo (US 1976)
- “Any appointee exercising significant authority pursuant to the laws of the US is an Officer of the US, and must, therefore, be appointed in the manner prescribed by the Appointments Clause.”
- Although Congress could vest appt of inferior officers in cts of law or heads of depts, providing for the appt of most FEC members by congressional officials was impermissible, since they could not be considered heads of depts.
-- Removal of executive officers

· The Appts Clause is silent as to removal of executive appointees from office (except for ensuring tenure of all Article III judges “during good behavior”).
· The only explicit constitutional reference to the removal of executive personnel lies in the impeachment provisions.  
· From the outset, a power to remove subordinate executive officials by routes other than impeachment has been assumed.  Under the Ct’s decisions, the President probably can remove high level, purely executive officers (e.g., Cabinet members) at will, without any interference from Congress.  However, after Morrison v. Olson, it appears that Congress may provide statutory limitations (e.g., removal for good cause) on the President’s power to remove all other executive appointees.
· Bowsher v. Synar (US 1986)
- Congress delegated executive fxns to the Comptroller General but wanted to retain the power to remove him since he is an agent of Congress through the General Accounting Office.
- Congress may not remove an official exercising a core executive power.

- The assignment by Congress of executive powers to an agent or officer of the legislative branch violates the doctrine of separation of powers.  Congress cannot give a government employee who is subject to removal from office by Congress any powers that are truly executive in nature.  For this reason, Congress could not give to the Comptroller General (who could easily be removed from office not only by impeachment but also by a joint resolution of Congress) the fxn of establishing the amt of automatic budget reductions that would be required if Congress failed to make budget reductions necessary to insure that the federal budget deficit did not exceed a legislatively established maximum amount.
- The CG was under control of Congress, therefore he cannot have executive powers.  His executive fxns included implementing the legislative mandate, exercising judgment concerning facts that affect the application of the Act, interpreting the provisions of the Act to determine precisely what budgetary calculations are required, having the ultimate authority to determine the budget cuts to be made, all of which were typically made by officers charged with executing a statute.
- The CG was subject to removal by Congress, and these removal powers dictate that he will be subservient to congressional control.
- Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment.

- The CG is nominated by the President and is removable only by impeachment or by a Joint Resolution of Congress (which is subject to presidential veto) on the basis of reasons specified in the 1921 Act.
- The Constitution does not contemplate an active role for Congress in the supervision of officers charged with the execution of the laws it enacts.
- White dissent:  There is a need for a workable gvt; majority rejects a very useful operation.  Bicameralism and presentment are satisfied.  No separation of powers issue because there is no aggrandizement or encroachment of one branch on another.
· The question of removal turns on the power of the officer (e.g., purely executive, inferior, etc).
· Myers v. US (1926)
- Broad endorsement of executive autonomy in removals.
- The Ct held unconstitutional a legislative provision that certain groups of postmasters could not be removed by the President without the consent of the Senate.
- Ct gave an expansive reading of executive powers under Art. II.
- It was a “reasonable implication” from the President’s power to execute the laws that he should select those who were to act for him under his direction in the execution of the law.
· Humphrey’s Executor v. US (1935)
- Distinguished Meyers in holding that the President could not remove a member of an independent regulatory agency in defiance of restrictions in the statutory framework.
- The FTC Act specified the causes for removal of Commissioners and held that, in view of the fxns of the agency, Congress could limit the President’s power of removal; the Ct found the Myers principle limited to “purely executive officers.”
· The Meyers rule stands simply for “the unrestrictable power of the President to remove purely executive officers.”
· Wiener v. US  (1958)
- As to officers who were not purely executive, power to remove existed “only if Congress may fairly be said to have conferred it.”
- A statute established that the War Claims Commission, unlike the Humphrey’s Executor statute, did not specify permissible grounds to remove a member of the Commission.  The Ct emphasized that the Commission’s fxn was of an intrinsic judicial character and held the removal illegal.
· Morrison v. Olson (US 1988)
- Challenge to the independent counsel provision of the Ethics in Gvt Act of 1978.
- Held:  These provisions of the Act do not violate the Appointments Clause or the limitations of Article III, nor do they impermissibly interfere with the President’s authority under Art. II in violation of the constitutional principle of separation of powers. 
- Rehnquist Majority
- The Act authorized the appt of an independent counsel to investigate and, if appropriate, prosecute certain high-ranking gvt officials for violations of federal criminal laws.  The Act required the Attorney General, upon receipt of info that she considered “sufficient grounds” to investigate possible official violations of federal criminal law, to conduct a preliminary investigation.  The AG then reports to the Special Division of the US Court of Appeals for D.C. Circuit Act as to whether there are “reasonable grounds to believe that further investigation is warranted.”  She must apply to the Special Division for appointment of an independent counsel.  The Act granted the independent counsel full power and independent authority to exercise all investigative and prosecutorial fxns and powers of the Justice Dept.
- The fact that the Act authorized removal of the independent counsel by the Attorney General for “good cause” indicated that she was to some degree “inferior” in rank and authority.  Also her duties were limited and her tenure of office was “temporary.”  Under the Constitution, then, she was not a “principle officer” who, under the Appts Clause, could only be named by the President.
- There was no Appointments Clause violation because the independent counsel was inferior to the attorney general, not a principal officer only to be chosen by the President. 
- The question to be asked is:  Functionally, is the officer’s position of such a nature that it unduly impedes upon the executive authority to give another branch more power?  (less formalistic approach)
- Congress has the power to limit the executive branch’s authority to remove inferior executive officials if there is some political reason for doing so (e.g., checks and balances).

- The president’s power to remove the individual counsel with good cause rather than at will does not unduly impede on the executive branch’s power.
- Congress may invest in the Judiciary the power to appoint inferior officers.  This Ct held that the independent counsels are inferior officers.  He is subordinate to the AG, his role is restricted to the investigation and possible prosecution of a number of federal crimes, and his tenure is limited.
- The Ct rejected the argument that the Appts Clause does not permit inter-branch appointments.
- The Act does not grant executory powers to the judiciary nor does it violate separation of powers.  Congress did not attempt to usurp executive or judicial authority.
- The Ct distinguished Chadha by holding that the Ethics in Gvt Act did not directly give Congress more power. 
- There was no Article II violation.
- There was no separation of powers violation.
- Scalia dissent argued that there was a violation of separation of powers.  This was a purely executive position and President does not have exclusive control over that power, which is unconstitutional.  It is ultimately irrelevant how much the statute reduces Presidential control, only if it does so at all.
· Mistretta v. US (US 1989)
- Interbranch appointments
- Ct rejected both antidelegation and general separation of powers attacks on an unusually composed commission created to set federal guidelines for criminal sentences, the US Sentencing Commission, established by the Sentencing Reform Act of 1984.  
- The ruling followed the flexible, fxnl approach of Morrison v. Olson rather than the more formalistic analysis of Bowsher and Chadha.
- The Commission was set up as an independent commission in the judicial branch, appointed by the President with the advice and consent of the Senate.  Members were removable by the President for “good cause.”  The Commission would establish mandatory ranges of permissible sentences for different offenses that federal judges would have to apply in sentencing, unless downward departures were justified by substantial explanation.
- The Ct held that this procedure did not violate nondelegation principles, nor separation of powers.
- No nondelegation principle violation because Congress’ delegation of authority to the Commission was sufficiently specific and detailed to meet constitutional requirements.
- Congress can delegate power, just not too much.  President retained the power of appointing the judges.
- In analyzing separation of powers, sometimes the powers are commingled and the requirement of separation of powers must be relaxed.  The Framers did not intend for completely separate and distinct branches of government.

- Separation of powers does not require that the 3 branches of government be completely separate and distinct.
· In Morrison, the Ct stated that executive or administrative duties of a nonjudicial nature may not be imposed on judges holding office under Article III, but there are significant exceptions including the assumption of some nonadjudicatory activities by the Judicial Branch.  This judicial rulemaking, at least with respect to some subjects, falls within a twilight area no longer an issue for dispute.
- The integrity of the judicial branch is not undermined.
- This is not judicial law making.  Sentencing is something judges were involved in anyways and this would not harm the public’s confidence in separation of powers.
- Scalia dissent urged Congress should make the laws, not a judiciary agency.
The Bill of Rights and the Post-Civil War Amendments:  “Fundamental” Rights and the “Incorporation” Dispute

-- The proposal of the Bill of Rights was part of a political compromise designed to enlist support for ratification from antifederalists who did not trust the enumeration of powers in the federal Constitution to serve as a sufficient check on the new ntl authority.

-- Nothing in the first 8 Ams expressly constrained the states, and the 10th Am expressly reiterated that the states retained their pre-Constitutional powers.  

-- The Reconstruction Ams (13, 14, 15) for the first time added to the original Constitution new express restraints upon the states.  Article I, § 10 imposed only a handful of express prohibitions on state action.  

-- The Reconstruction Ams did not apply to the states expressly all of the provisions of the Bill of rights; rather, the 14th am provided simply:  “All persons born or naturalized in the US and subject to the jx thereof, are citizens of the US and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of the citizens of the US; nor shall any State deprive any person of life, liberty, or property, without due process of the law; nor deny to any person within its jx the equal protection of the laws.”

-- The DP Clause of the14th Am was later reads to make applicable to state criminal proceedings virtually all of the procedural requirements that govern federal criminal law as a result of the Bill of Rights.

-- The Ct read the DP Clause to apply to the states other provisions of the original Bill of Rights, such as the protection against uncompensated takings, the freedom of speech, and the right to free exercise of religion.

-- State constitutions typically contain bills of rights of their own, but restraints imposed on the states by the federal Constitution were very few prior to the Civil War.  The post-Civil War Amendments signified a major escalation in the ntl concern with the protection of individual rights from state governmental action.

-- Problems that arise with incorporation include tensions between objective and subjective stds, between specific and vague, the fixed and flexible, historical meaning and contemporary values, and text and structure and extraconstitutional values.

-- Pre-Civil War, the Marshall Ct held that the Bill of Rights restricted only the ntl gvt and did not limit state authority.  In Barron v. Mayor and City Council of Baltimore (US 1833), Barron sued the City for ruining the use of his wharf in Baltimore harbor, alleging a violation of the 5th Am guarantee that private property shall not be taken for public use, without just compensation.  The Ct held that the Bill of Rights did not apply to the States, but rather that State Constitutions control the states.  Only Art I, § 10 sets out limitations on state gvts due to the powers retained by the federal gvt.
-- The main provocation for the 13, 14, and 15th Ams was the Civil War concern with problems of slavery and emancipation.  The Slaughter-House Cases rejected the effort to give the Amendments a content extending beyond the problems which prompted them.  However, within a generation, the position of the dissenters prevailed, and a vast expansion of ntl power resulted.
-- PI Clause is aka the Comity Clause
-- Slaughter-House Cases (US 1873)
· Louisiana law granted monopoly to certain slaughter houses in order to remove noxious gases from the residential part of town.  

· Non-included butchers claimed the law deprived them of their right to exercise their trade and challenged it under the 13th and 14th Ams.  Challengers claim the law imposes an “involuntary servitude” in violation of the 13th Am and abridged the “privileges and immunities” of citizens of the US, denied them “equal protection of the law”, and deprived them “of their property without due process of law” in violation of the 14th Am.

· Majority 

- Issue:  Does the 14th Am PI clause make all privileges and immunities of citizenship federal rights subject to federal enforcement?  Held:  No.

- The 14th Am protects the privileges and immunities of national not state, citizenship, and neither the EP, DP, or PI Clauses of that Am may be used to interfere with state control of the privileges and immunities of state citizenship.  The Reconstruction Amendments were enacted in the wake of the Dred Scott decision and were hence meant only to give blacks citizenship and rights.  The majority did not accept the butchers’ interpretation of the Amendments.

- Privileges and Immunities

· Court gives very narrow reading to the P and I clause—it applies to the citizens of the US, not the citizens of the individual states.  Federal citizenship and state citizenship are separate and distinct, and the 14th Am applies only to federal citizenship.  State constitutions and laws control what rights are given to state citizens.

· These privileges and immunities include the rights “to come to the seat of gvt to assert any claim he may have upon that gvt, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions…of free access to its seaports, through which all operations of foreign commerce are conducted, to the subtreasuries, land offices, and courts of justice in the several States”, as well as to demand the care and protection of the Federal gvt over his life, liberty, and property when on the high seas or within the jx of a foreign gvt, the right to peaceably assemble and petition for redress of grievances, and the privilege of the writ of habeas corpus.   These are all for US citizenship and guaranteed by the 14th Am.  These do not include the right to pursue a common calling as claimed by the challengers.

· These rights existed before the 14th Am, so this majority interpretation essentially robbed the 14th Am of its meaning.  Therefore, until this day, individual rights are not pursued through the P and I clause.  Also, the P and I clause cannot be used by incorporation through the due process clause.  Most of this holding has been overruled and the dissent controls, but this interpretation of the P and I clause is still good law.

- Due Process

· The right to pursue a trade is not a deprivation of property within the meaning of the DP clause.  (This has been rejected.)

- Equal Protection

· Only meant to gives blacks protection against discrimination.

· Bradley Dissent

- 14th Am applies also to the states, so the butchers should be protected from the monopoly.  14th Am is a ban upon state deprivation of life, liberty, or property without due process of law.  

- The purpose of its passage was to prevent future insubordination to gvt by law which fostered the Civil War.

- The dissent is now law with respect to the due process and equal protection clauses, but not with respect to the privileges and immunities clause.

- African Americans “may have been the primary cause of the amendment, but its language is general, embracing all citizens, and I think it was purposely so expressed.”

- This is the beginning of the notion of substantive due process

· The effect of this decision was to essentially render the 14th Am PI Clause ineffectual as a means of protecting individual rights from state abridgment.  In addition, it ruled out the possibility that the Bill of Rights could be enforced upon the states as privileges and immunities of national citizenship.

· Subsequently, the Ct adopted the position of Bradley and began selectively incorporating parts of the Bill of Rights into the 14th Am DP clause.  In addition, the EP clause has been used extensively to prohibit state action which is discriminatory in any irrational way (i.e., the rational basis test).  The 13th Am has been expanded to bar private discriminatory action which can be identified as a badge of slavery.

-- Aftermath of the Slaughter-House Cases

· Slowly, certain provisions of the bill of rights were incorporated into the Constitution through the due process clause.  Considerations for incorporation include:  intent of framers, federalism, appropriate role of the judiciary.

· The following rights have been incorporated and therefore applied to the states:  1st, 4th, 5th, 6th, 8th Ams.

· Not incorporated:  2nd, 3rd, 5th Am requirement of right to grand jury endictment, ?, 8th Am guarantee against excessive fines.

· The bill of rights does not directly apply to the actions of state governments.  They have only come to apply to states by incorporation through the due process clause.

· There is debate as to whether or not the judiciary should have the power to decide which Amendments are incorporated into the Constitution and which are not.

-- Saenz v. Roe (US 1999)

· California statute limited welfare benefits to residents who had lived in the state for less than 1 year (durational residency requirement).  There was also a federal statute allowing states to do this.  Held:  the law is unconstitutional.

· The word “travel” is not found in the text of the Constitution, but the “constitutional right to travel from one state to another” is firmly embedded in our jurisprudence.  The right to travel includes (1) protection of the right of a citizen of one State to enter and leave another State [Edwards v. California], (2) the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the second State [Article IV § 2:  “The Citizens of each State shall be entitled to all P and I of Citizens in the several States.”  This clause removes from the citizens of each State the disabilities of alienage in the other States.  Paul v. Virginia], and (3) for those travelers who elect to become permanent residents, the right to be treated like other citizens of that State.

· (3) is protected by the 14th Am P and I clause:  “All persons born or naturalized in the US, and subject to the jx thereof, are citizens of the US and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US;…”

· As stated in Slaughter-House, citizens are allowed to move and become a citizen in a new state, and states are not allowed to choose who they want to be a citizen and who they do not.  The 14th Am, like the Constitution,   

· The state argues that it wants to deter migration solely for the purpose of gaining welfare benefits, and that it will save a lot of money.  These are not valid defenses.

· The citizenship clause of the 14th Am does not provide for or allow for degrees of citizenship based on length of citizenship, no matter what.

· Also, with respect to the federal Act, Congress may not authorize the States to violate the 14th Am.

· Welfare benefits are not “portable” like divorce or a college education, which justifies why those are allowed under the 14th Am.  These benefits can be taken from the state and used elsewhere.

· This opinion was the first to invalidate a law based upon the P and I clause in a very long time, so there was governmental fear that the Court would expand the clause and use it to overturn other laws in protection of individual rights.

· Rehnquist dissent

- There is no portable/non-portable distinction.  A welfare benefit is just as portable.

- In unearthing from its tomb the right to become a state citizen and to be treated equally in the new State of residence, however the Court ignores a State’s need to assure that only persons who establish bona fide residence receive the benefits provided to current residents of the State.

· Thomas dissent

- Contrary to the original understanding of the 14th Am.  California has not violated “the right of the newly arrived citizen to the same privileges and immunities enjoyed by other citizens of the same State.

-- Under the 14th Am, a US citizen becomes a full-fledged member of the state community immediately upon establishing residence there.  It is argued that a state’s decision that old-timers deserve a greater share of state-owned resources cannot be squared with a constitutional structure that demands that newcomers be treated as full members of the state community.

Due Process and the “Incorporation” Controversy

-- Procedural due process v. substantive due process (involving the substance of a judgment, totally separate from procedural issues)

-- Problems with SDP

· Legitimacy—places very few doctrinal constraints on judges’ personal policies; they decide what rights fall under SDP

· Tensions of how to view rights protected by SDP

-- 2 eras:  economic regulation during the Lochner era; modern regulation

· First era:  During the Lochner era, the Court used SDP to protect economic rights and invalidated many many state and federal laws holding that they violated a free market

· Second era:  Lochner abandoned after the 1937 court-packing plan

-- Economic Regulation in the Lochner Era

· Industrial revolution, lots of laws created to establish minimum wage, weekly hours, labor unions, etc.; these were overruled because they interfered with economic freedom; this era ended because the judges were reaching too far (Lochnerizing)

· In the Lochner era, the Supreme Court invalidated scores of federal and state statutes designed to improve working conditions during the Progressive Era and jump-start the economy out of the Great Depression. A typical criticism of the decision is that the Court discarded sound constitutional interpretation in favor of personal ideology, favoring property over personal rights.
· The Lochner era is considered to have ended with West Coast Hotel Co. v. Parrish (1937), in which the Supreme Court took a much broader view of the government's power to regulate economic activities.
· Lochner v. NY (US 1905)

- Concerns economic regulation and due process challenges to such regulation.

- NY law prohibited the employment of bakery employees for more than 10 hours per day or 60 hrs per week.  This law was struck down for the court 3 main reasons:

· (1) Interferes with the “right to free contract”, which is a fundamental liberty protected by the DP clause of the 14th Am.  

· (2) There must be a really tight connection between the means and the end.  Distribution and redistribution is an illegitimate government end, as is paternalism—in effect, equalizing bargaining power.  Health, safety, and welfare justifications are too far removed.  Government’s interest in redistributing wealth was illegitimate.

· (3) Laws that infringe on the right to contract are subject to strict judicial scrutiny.  Court must consider the ends of the law and the tightness of the fit between the means and the end.

- By a 5-4 margin, the Supreme Court rejected the argument that the law was necessary to protect the health of bakers, calling it an "unreasonable, unnecessary and arbitrary interference with the right and liberty of the individual to contract."  Next, Peckham majority proceeded to disclaim the idea that long working hours posed a threat to the health of bakers. He addressed the argument with the following words: "To the common understanding, the trade of a baker has never been regarded as an unhealthy one." Although conceding the "possible existence of some small amount of unhealthiness," Justice Peckham contended that it was insufficient to justify interference from the state.
- Harlan dissent

· It is "plain that this statute was enacted in order to protect the physical wellbeing of those who work in bakery and confectionery establishments." Responding to the majority's assertion that the profession of a baker was not an unhealthy one, he quoted at length from academic studies describing the respiratory ailments and other risks that bakers faced. He argued that the Supreme Court should have deferred to the New York Legislature's judgment that long working hours threatened the health of bakery employees. According to Harlan, "If the end which the legislature seeks to accomplish be one to which its power extends, and if the means employed to that end, although not the wisest or best, are yet not plainly and palpably unauthorized by law, then the court cannot interfere."
- Holmes dissent

· Holmes' dissent is well-remembered and often quoted. Holmes accused the majority of judicial activism, pointedly claiming that the case was "decided upon an economic theory which a large part of the country does not entertain." He attacked the idea that the Fourteenth Amendment enshrined the liberty of contract, citing laws against Sunday trading and usury as "ancient examples" to the contrary. He added, "Some of these laws embody convictions or prejudices which judges are likely to share. Some may not. But a constitution is not intended to embody a particular economic theory."
· The judges are using personal preference to decide what are fundamental liberties; this should be left to the legislature.
· "[t]he Fourteenth Amendment does not enact Mr. Herbert Spencer's Social Statics." This was an alliterative reference to a book in which Spencer advocated a strict libertarian philosophy, similar to his later-defined Social Darwinist ideology.
- Lochner has been overruled, but there is no clear consensus as to why it was wrong.
· Was it the framers’ intent to include the right to contract in the word “liberty”?
· Summary of Lochner
- Economic liberties under the DP clause.  During this era, SC struck down many cases dealing with economics
- 3 part rationale in Lochner Majority
· (1) there is a fundamental right to contract (fundamental within the meaning of liberty)
· (2) must be a valid police power; redistribution of wealth and paternalism (equalizing bargaining power) were not legitimate government ends (whereas health and safety were)

· (3) any piece of legislation which intruded on the fundamental right to contract was subject to strict judicial scrutiny

- There was a disconnect between the means and the end

- Harlan Dissent
· Regulation of hours with the purpose of health and safety for bakers is a legitimate argument.  The judiciary should be more deferential to the discretion of the legislature.
The Modern Era:  The Decline of Judicial Scrutiny of Economic Regulation (Lochner’s Demise)

-- Between Lochner and Nebbia, the court was poised to abandon the line of reasoning in Lochner.  Some laws were overturned, and some were sustained.  The court was divided.

-- Nebbia v. NY (US 1934)

· Legislature of NY had established a Milk Control Bd with power to fix minimum and maximum retail prices to be charged by stores to consumers for consumption off the premises where sold.  The Bd fixed the price of milk at nine cents per gallon.

· Occasion for the legislation/history:  Dairy farmers had become destitute.  This might lead to a relaxation of vigilance against contamination.  The fluid of the milk industry is affected by factors of price instability peculiar to itself which call for special methods of control.  The committee showed that the evils corrected by this law could not be expected to right themselves through the ordinary play of the forces of supply and demand.

· Nebbia, a store owner, sold milk for less than the fixed price.

· Issue:  Does the Constitution prohibit a state from so fixing the selling price of milk?  No.  Statute upheld.

· The use of property and the making of Ks are normally matters of private and not a public concern.  Both shall be free of governmental interference, but neither property rights not contract rights are absolute.  Government cannot exist if the citizen may at will use his property to the detriment of his fellows or exercise his freedom of K to harm them.  The public has a right to regulate private rights in the common interest.
· The guaranty of due process demands only that the law shall not be unreasonable, arbitrary or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained (there must be a reasonable relation between the legislation (the means) and a legitimate purpose).

· This is a much lower standard of judicial review than that in Lochner.
· Although the milk industry is not a public utility or monopoly, it is still subject to regulation in the public interest.  No principle bars the state from correcting existing maladjustments by legislation touching prices.  The due process clause makes no mention of sales or of prices any more than it speaks of business or contracts or buildings or other incidents of property.

· “Affected with a public interest” is the equivalent of “subject to the exercise of police power” and it is plain that nothing more was intended by the expression.  Upon proper occasion and by appropriate measures, the state may regulate a business in any of its aspects, including the prices to be charged for the products or commodities it sells.

· So far as due process is concerned, a state is free to adopt whatever economic policy may reasonably be deemed to promote public welfare, and to enforce that policy by legislation adapted to its purpose.  The cts are without authority either to declare such policy or when it is declared by the legislature, to override it.  If the laws passed are seen to have a reasonable relation to a proper legislative purpose, and are neither arbitrary not discriminatory, the requirements of due process are satisfied.

· The majority appears to question the Lochner line of reasoning.

· [This legislation did not survive the later dormant commerce clause challenge in Baldwin.]

· Dissent

- Fixation of the price at which a retailer may sell a product to enable a producer to improve his condition has not been regarded as within legislative power.

- The Court should at least inquire into whether the activity is within legislative power, whether the end is legitimate, and whether the means is appropriate.

- It is wholly unreasonable to expect that the legislation will accomplish the proposed end—increase of prices at the farm.

- The statute interferes arbitrarily with the rights of the grocer to conduct business according to accepted standards; it takes away the liberty of millions of consumers.

-- West Coast Hotel Co. v. Parrish (US 1937)

· Overruled Adkins and upheld a state minimum wage law for women.

· “The violation of due process alleged by those attacking a minimum wage regulation for women is deprivation of freedom to contract…The Constitution does not speak of freedom to contract.”

· “Liberty under the Constitution is necessarily subject to the restraints of due process, and regulation which is reasonable in relation to its subject and is adopted in the interests of the community is due process.”

· “What can be closer to the public interest than the health of women and their protection from unscrupulous and overreaching employers?”  “The exploitation of a class of workers who are in an unequal position with respect to bargaining power and are thus relatively defenseless against the denial of a living wage is not only detrimental to their health and well being but casts a direct burden for their support upon the community.”

· Here, redistribution of bargaining power and paternalism is accepted as legitimate.  This is in direct conflict with Lochner.  This is a constitutional seachange from Lochner.

· “The community may direct its lawmaking power to correct the abuse which springs from their selfish disregard of the public interest.”

· Important points from this case

- There is no fundamental right to contract.

- Intervention for economic purposes is a valid public interest to be protected by the State’s police power.  

- Redistribution of wealth is a valid legitimate end.

- Economic regulation is subject to deferential review rather than strict judicial scrutiny when faced with a DP challenge.

- Government intervention in order to equalize bargaining power is a legitimate government end.

- The Gvt’s failure to regulate is actually a subsidy to employers.

· Dissent

- The law had not “the slightest relation to the capacity or earning power of the employee, to the number of hours which constitute the day’s work, the character of the place where the work is to be done, or the circumstances of the employment.”

- This burden belongs to society as a whole, not the employer.

After the New Deal:  Minimal Judicial Scrutiny or Judicial Abdication (abandonment)?

-- Roberts’ vote in West Cost Hotel (the crucial 5th vote) was the “switch in time that saved the Nine.”

-- Nebbia and West Coast marked a significant shift from the Lochner era.

-- West Coast Hotel reversed the distributive baseline assumed by Lochner:  rather than viewing the regulation as a taking of property and a new windfall to employees, the Court viewed the failure to regulate as a “subsidy to unconscionable employers” and the regulation as a restoration of an appropriate baseline.  Under this view, distribution is the product of the government, and government inaction is as much a form of distribution as government action.

-- Nebbia suggested a continuing, though reduced, judicial role in scrutinizing the means employed in economic regulations—both in its announced standard that “the means selected shall have a real and substantial relation to the object sought to be attained” and in its examination of the background of the legislation.

-- US v. Carolene Products Co. (US 1938)

· 2 main points in this case:

- Puts forth more fully the contours of judicial review of economic regulation facing DP challenge—any remote rational basis justifies legislation, even if supported by merely conceivable facts.  This is more deferential that Nebbia, which required a real and substantial relation.

- Stone’s famous Footnote 4 suggests that heightened judicial review should be used when the legislation:

· (1) interferes with fundamental rights (those of the bill of rights which are deemed equally specific when held to be embraced within the 14th Am.),

· (2) interferes with the political process (interference with the right to vote, interferences with political organizations, prohibition of peaceable assembly), or

· (3) is prejudicial against discrete or insular minorities (because the political process does not protect religious or racial minorities).

· This footnote has played a huge role in modern SDP and equal protection jurisprudence (Con Law II).

· The Court rejected a due process challenge to a federal prohibition of the interstate shipment of “filled milk”—skimmed milk mixed with non-milk fats.  

· Congress relied on committee findings that the use of filled milk resulted in undernourishment and its sale was a fraud upon the public.

· A statute would deny due process if it precluded (did not allow) the disproof in judicial proceedings of all facts which would show that a statute depriving the suitor of life, liberty, or property had a rational basis.

· Legislative findings are not required.  There is PLV wrt due process, even in the absence of legislative findings, that the legislation rests upon some rational basis within the knowledge and experience of the legislators.

· The PLV may be rebutted where:

- facts are beyond judicial notice,

- facts have ceased to exist, or 

- facts do not apply to the class requiring legislation.

· Justice Stone’s famous footnote 4 distinguishes cases in which greater judicial scrutiny might be appropriate.  As to the filled milk statute, “the existence of facts supporting the legislative judgment is to be presumed…There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its fact to be within a specific prohibition of the Constitution, such as those of the first 10 Amendments, which are deemed equally specific when held to be embraced within the 14th Am.”

· Stone’s “political process” rationale in fn 4 suggests that judicial intervention is more appropriate the less political processes may be trusted to even out factional winners and losers over time.

· This case indicated some continued willingness to consider the “rational basis” of economic legislation. 

-- Later decisions were more deferential.

· Footnote 4 was the bridge between Nebbia and Modern SDP

· Olsen v. Nebraska (US 1941)—Ct upheld a law fixing max employment agency fees.  “We are not concerned with the wisdom, need, or appropriateness of the legislation.”

· Lincoln Federal Labor Union v. Northwestern Iron & Metal Co. (US 1949)—Ct sustained state “right to work” laws requiring that employment decisions not be based on union membership.  

· The Lochner era was repudiated, and the Ct returned closer to the earlier constitutional principle that states have power to legislate against what are found to be injurious practices in their internal commercial and business affairs, so long as their laws do not run afoul of some specific federal constitutional prohibition or of some valid federal law.

-- Williamson v. Lee Optical Co. (US 1955)

· District Court held unconstitutional sections of an Oklahoma law.  

· It held invalid under the DP clause the portions which made it unlawful for any person not a licensed optometrist or ophthalmologist to fit lenses to a face or to duplicate or replace into frames lenses or other optical appliances except upon written prescriptive authority of an Oklahoma licensed ophthalmologist or optometrist.  This portion prohibited opticians (who grind lenses, fill prescriptions, and fit frames) from fitting or duplicating lenses without a prescription from an ophthalmologist or optometrist.  The DC held that the means chosen were neither reasonably necessary not reasonably related to the end sought to be achieved.

· SC

- It is for the legislature, not the cts, to balance the advantages and disadvantages of the new requirement.

- The legislature might have concluded that the frequency of occasions when a prescription is necessary was sufficient to justify this regulation of the fitting of glasses or that eye exams were so critical for correction of vision as well as detection of latent ailments or diseases.

- The law need not be in every respect logically consistent with its aims to be constitutional.  It is enough that there is an evil at hand for correction and that it might be thought that the particular legislative measure was a rational way to correct it.  

- The courts can no longer strike down laws because they may be unwise, improvident, or out of harmony with a particular school of thought.

- Since 1937, this rational basis review standard has been used on all ordinary economic relation cases (not falling within Stone’s footnote situations).  All that is required is that the government interest be legitimate and rationally related to a legitimate interest.

· The DC also held that a portion of the law which makes it unlawful to solicit the sale of frames, mountings, or any other optical appliances violates due process.  Regulation of the advertising of frames was said to intrude into a mercantile field only casually related to the visual care of the public and restrict an activity which in no way can detrimentally affect the people.

· SC

- The legislature might conclude that to regulate one effectively it would have to regulate the other or that both the sellers of frames and of lenses were in a business where advertising should be limited or even abolished in the public interest.

- We see no constitutional reason why a State may not treat all who deal with the human eye as members of a profession who should use no merchandising methods for obtaining customers.

-- Ferguson v. Skrupa (US 1963)

· Ct gave broad defence to legislative judgments, sustaining a Kansas law prohibiting anyone from engaging in the business of debt adjusting except as an incident to the lawful practice of law.

· Kansas is free to decide for itself that legislation was needed to deal with the business of debt adjusting.  

· Ct cannot overrule legislation just because it may be economically unwise.

· There are arguments showing that the business of debt adjusting has social utility, but such arguments are properly addressed to the legislature, not the courts.

-- No socioeconomic law has been invalidated on substantive DP grounds since 1937.  Even a conceivable rational relationship to a legitimate end is enough.

-- The most sustained area in which the Ct has revived substantive DP in the area of economic liberty has involved possible limitations on punitive damage awards in civil cases.

-- In BMW of North America, Inc. v. Gore (US 1996), which involved a $2 million punitive damages award for a concealed paint touch-up of a new car, while compensatory damages were only $4000.  The majority reiterated that this limit is partly a matter of procedural due process—i.e., fair notice to the defendant of potential legal liability.  Scalia and Thomas dissented, saying the 14th Am DP clause is not a secret repository of substantive guarantees against unfairness.

-- Eastern Enterprises v. Apfel (US 1998)

· The Ct invalidated provisions of the Coal Industry Retiree Health Benefit Act of 1992 that required companies that had previously employed coal miners to bear a certain portion of the miners’ health care costs in retirement, even if they had long since left the business and even if they had long since left the business and even if they had not been signatories to the most recent federally brokered labor-management agreements for covering such costs.  

· Only 4 justices found this to be a regulatory taking subject to the Just Compensation Clause of the 5th Am.  

· A majority found that the Act violated SDP:  “the Court has given careful consideration to due process challenges to legislation with retroactive effects.”

· In creating liability for events which occurred 35 yrs ago, the Coal Act has a retroactive effect of unprecedented scope.  This case is far outside the bounds of permissible retroactivity under our law.

· Dissent:  Eastern has failed to show that the law unfairly upset its legitimately settled expectations.  PLV not overcome.

Constitutional Safeguards of Economic Rights:  The Takings Clause; The Contracts Clause

The Takings Clause

-- The Takings Clause of the 5th Am:  “nor shall private property be taken for public use, without just compensation.”

-- One of the earliest “specific” Bill of Rights guarantees absorbed into the 14th Am’s due process guarantee (1897).  

-- Missouri Pac. Ry. V. Nebraska (US 1896) established that property may not be taken by the states for “private” rather than “public” use.

-- There is a direct relationship between the constitutional aspects of the Takings Clause and the economic due process cases.

-- Does the “public use” clause impose any substantive limitation on takings?

-- Should cts extend the compensation requirement to any gvt actions beyond formal takings under the gvt’s power of ED?  If they do, are they as unmoored from text as are cts applying SDP?

-- What constitutes a taking?

· If the gvt physically occupies private property, even in a minor way or temporarily, that physical occupation constitutes a taking.  This is a taking per se.

· Regulatory takings that go too far

· 2 categories of regulation:

- (1) regulation robs the property owner of all economically beneficial use (Lucas v. S. Carolina); this type of regulation goes too far

- (2) regulation that leaves some economically beneficial uses

· 3 main factors looked at to determine if this type of regulation goes too far.

- (i) economic affect on property owner

- (ii) extent to which regulation interferes with the reasonable investment-backed expectations as to his property

- (iii) character of the gvt action

-- What constitutes public use?  Any substantive limitations?

-- Kelo v. City of New London, Connecticut (US )
· Majority – Stevens, Kennedy, Souter, Ginsburg, Breyer
· 2 main points in this case:

- Definition of public purpose

- Level of deference given to non-governmental actors (in this case, the NLDC and Phizer)

· City approved development plan by a private organization (New London Developmental Corp) to create jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and waterfront areas.  City had to use the power of ED to take some of the land from landowners who were not willing to sell.  NLDC authorized Phizer to build a huge facility on the waterfront, adjacent to Fort Trumbell, the especially distressed area.  A huge park would be build there as well.  The development area was not blighted; it was merely adjacent to the blighted area.
· Issue:  Does the city’s proposed disposition of this property qualify as a “public use” within the meaning of the Takings Clause?  Held:  yes.
· On the one hand, the sovereign may not take the property of A for the sole purpose of transferring it to another private party B.  It is equally clear that a State may transfer property from private party to another if future “use by the public” is the purpose of the taking.

· “Public use” has been interpreted by the Court as a use having a “public purpose.”  

· High deference is given to legislative judgments in determining whether a plan serves a “public purpose.”

· The project must be viewed in the light of the entire plan, not on a piecemeal basis.  
· Standard of review:  The “public purpose” requirement is satisfied so long as the purpose is legitimate and not irrational. 
· Ct referenced Hawaii v. Midkiff, which gave great deference to legislative judgments and viewed the plan to end the land oligopoly from afar, not on a piecemeal basis.

· The City government determined that the area was sufficiently distressed to justify a program of economic rejuvenation.  This is entitled to deference.

· Petitioners argued that there should be a bright line rule against transfers for economic development as a public use and that this transfer blurred the line between public and private takings.

· Kennedy concurrence

· Meaningful rational basis review:  Under a rational basis review of a taking under the Public Use Clause, a ct should strike down a taking that, by a clear showing, is intended to favor a particular private party, with only incidental or pretextual public benefits, just as a ct applying rational basis review under the EPC must strike down government classification that is clearly intended to injure a particular class.  The benefit to Pfizer was merely incidental, and the main purpose was to benefit the City and its citizens.

· Rational review with a bite:  In some circumstances, e.g., if there is a benefit for a private company, there should be a presumption of invalidity; meaningful rational review.

· There may be categories of takings, such as suspicious private transfers, that warrant higher judicial scrutiny, but not here.  The level of deference here is the same as economic legislation under a SDP challenge.

· Dissent – O’Connor, Rehnquist, Thomas, Scalia

· Economic development takings are unconstitutional.

· From Midkiff, “A purely private taking could not withstand the scrutiny of the public use requirement; it would serve no legitimate purpose of gvt and would thus be void.”

· In Berman and Midkiff, each taking of property (which itself was causing the public harm) directly benefited the public and therefore it did not matter that the property was turned over to private use.  Here, the property being taken is not the source of any social harm.

· Today, the Ct expands the meaning of public use by justifying a private-to-private transfer for a mere secondary benefit to the public.  Nearly any lawful use may result in an eventual benefit.  This benefit is too remote.  The logic of the majority decision is that ED may only be used to upgrade—not downgrade.  Nothing is to prevent the State from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory.

· Thomas Dissent

· Vague promise of jobs and increased tax revenue, suspiciously agreeable to Pfizer, is not for a “public use.”

· Cases have strayed too far from the meaning of the Takings Clause.

· “Public use” means government already owns the property or the public will have access to it.  If “public purpose” was intended as broadly as it is used today, framers would have used “general welfare” as they did elsewhere.

· The clause is most naturally read to concern whether the property is used by the public or the gvt, not whether the purpose of the taking is legitimately public.

· So-called “urban renewal” programs provide some compensation for the properties they take, but no compensation is possible for the subjective value of these lands to the individuals displaced and the indignity inflicted by uprooting them from their homes.

· There should be higher judicial scrutiny.  If ever there were justification for intrusive judicial review of constitutional provisions that protect “discrete and insular minorities”, surely that principle would apply with great force to the powerless groups and individuals the Public Use Clause protects.

The Contracts Clause

-- The Contracts Clause of Article I, § 10 provides that “No state shall [pass] any [Law] impairing the Obligation of Contracts.”  There is no similar limitation on the federal gvt.
-- 2 important limitations on contracts clause:

· (1) only applies to existing Ks

· (2) does not apply to the federal government; only applies to state and local gvts

-- Contract must actually be impaired (breached) for there to be a Contracts Clause issue.

-- Main purpose was to prohibit state laws that would affect private contracts.  It was aimed mainly at debtor relief laws—e.g., laws postponing payments of debts and laws authorizing payments in installments or in commodities.

-- Clause disappeared as basis for relief during the Lochner era because the SDP was used by plaintiffs to challenge interference with Ks.  The Clause was sort of unnecessary.

-- Clause came back into play after Lochner.

-- Home Bulding & Loan Ass’n v. Blaisdell (US 1934)

· Minnesota Mortgage Moratorium Law of 1933, enacted during the Depression, authorized (1) relief from mortgage foreclosures and (2) execution sales of real property.

· Law was enacted to save farmers who were losing their land during the Depression.

· This extension clearly modified the lender’s contractual right to foreclose.

· Court must consider the relation of emergency to constitutional power, the historical setting of the clause the development of the jurisprudence of this Court in the construction of that clause, and the principles of construction which we may consider to be established.

· States must maintain a balance between refraining from impairment of contracts and safeguarding its peoples’ vital interests through its police power.

· The legislation must be reasonable and intended to achieve a legitimate ends.  There must be a reasonable relationship between the means and the end.  This is the language of rational basis deferential review of legislation interfering with state laws that interfere with private contracts.

· If the state power exists to give temporary relief from the enforcement of Ks in the presence of disasters due to physical causes such as fire, flood, or earthquake, that power cannot be said to be nonexistent when the urgent public need demanding such relief is produced by economic causes, such as here.
· Here, the law is temporary in operation and is limited to the exigency which called it forth.  This is reasonable and valid.
· The Court read broadly the police power and departed from the original intent of the Contract Clause.
· This case is criticized for its broad reading of the police power and its alleged departure from original intent.
· Sutherland Dissent:  clearly violative of the contracts clause
-- Most cases in the 4 decades after Blaisdell rejected contracts clause attacks on state laws.  Warren ct’s reluctance to invalidate.
-- US Trust Co. v. New Jersey (US 1977)
· contracts clause and state obligations
· less deference when the state is a party to the K; higher scrutiny
· Where a state interference with private contracts is challenged, the courts properly defer to legislative judgment as to the necessity and reasonableness of a particular measure, as is customary in reviewing economic and social regulation.
· Greater judicial scrutiny is warranted when a state is charged with impairing its own obligations:  As with laws impairing the obligations of private contracts, an impairment of state obligations may be constitutional if it is reasonable and necessary to serve an important public purpose.  Complete deference to a legislative assessment of reasonableness and necessity is not appropriate because of the self-interest of the state.
· The Ct held unconstitutional (because it was unnecessary and unreasonable so as not to pass high judicial scrutiny) a covenant made by NY and NJ which limited the ability of the Port Authority of NY and NY to subsidize rail passenger transportation from revenues and reserves.  The Port Authority had been established by a bistate compact btwn NY and NJ; its activities were largely financed by bonds sold to the public.  The covenant was designed in part to assure bondholders that bond revenues would not be used to any great extent to finance the predictably unprofitable rail operations.
· The Ct rejected the state’s argument that it wanted to encourage users of private autos to shift to public transportation through raising bridge and tunnel tolls and using the extra revenue to subsidize improved commuter rail service.  The Ct found this neither necessary not reasonable in light of the circumstances.
-- Allied Structural Steel Co. v. Spannaus (US 1978)
· Ct invalidated the application (in one case) of Minnesota’s Private Pension Benefits Protection Act, which required that employers who had established an employee pension plan and who terminated the plan or closed a Minnesota office, to pay a pension funding charge if their pension funds were insufficient to finance full pensions for all employees who had worked at least 10 yrs.
· Plaintiff company was subjected to a charge of $185,000 because some discharged workers with no rights under the company’s pension plan had worked at least 10 yrs.
· The Act did not apply to the company because the damage was severe and substantial, and “the severity of the impairment measures the height of the hurdle the state legislation must clear.”  Severe impairment will push the inquiry to a careful examination of the nature and purpose of the state legislation.
· The law did not address a generalized economic or social problem, but protected a narrow class, irrevocably and retroactively.
· Brennan’s dissent urged that the clause was applicable only to laws which diminished or nullified private contractual obligations.
-- A partial return to greater deference?
· Energy Reserves Group v. Kansas Power & Light Co. (US 1983)
- Both parties contracted that ERG would supply natural gas to KPL at a set price, but which, according to the K, could be raised to match any governmentally fixed price that exceeded the K price.  When Congress passed the Natural Gas Policy Act of 1978, Kansas responded by enacting a law which precluded ERG from using the price escalator clause in the K.
- Ct announced a 3-step inquiry supposedly derived from previous decisions:
· (1) whether the state law has in fact, operated as a substantial impairment of a contractual relationship; if not, the law survives and (2) and (3) are unnecessary for analysis
· (2) if so, the State must have a significant and legitimate purpose behind the regulation, such as the remedying of a broad and general social or economic problem
· (3) whether the adjustment of the rights and responsibilities of contracting parties is based upon reasonable conditions and is of a character appropriate to the public purpose justifying the legislation’s adoption
- The Kansas law passed all 3 steps; the significant and legitimate interest was the protection of consumers from the escalation of natural gas prices
· Exxon Corp. v. Eagerton (US 1983)
- Followed the 3-step inquiry from Energy Reserves

- At issue was an Alabama severance tax for oil and gas extracted from Alabama wells, coupled with a prohibition on passing on the increase from producers to purchasers.  The Ct found that the alleged impairment of contractual obligations was merely the incidental by-product of a generally applicable rule of conduct designed to advance a broad societal interest.
-- Retroactivity is a pervasive concern in the Takings Clause and Contracts Clause cases:  the extent to which reasonable private expectations are defeated by governmental action is the focus of many of the opinions.  Additional restraint on retroactivity is found in DP, particularly in challenges to federal legislation.  However, in all these cases, retroactivity barriers may not help if there is a sufficiently overriding public interest.
The Revival of SDP, for Noneconomic Liberties:  Reproduction and Contraception; Family; Sex; Death

-- Griswold and Roe build on an aspect of the Lochner tradition that never died.
-- Meyer v. Nebraska (US 1923)
· Ct reversed the conviction of a teacher for teaching German and thus violating a state law prohibiting the teaching of foreign languages to young children
· The law materially interfered with the calling of modern language teachers, with the opportunities of pupils to acquire knowledge, and the power of parents to control the education of their own
· There was no adequate justification for these restraints on liberty
· Broad reading of “liberty”:  “Without doubt, it denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.” 
-- Pierce v. Society of Sisters (US 1925)
· Ct sustained a challenge by parochial and private schools to an Oregon law requiring children to attend public schools
· No particular circumstances or present emergencies which demand extraordinary measures relative to primary education
· Interfered with the liberty of parents and guardians to direct the upbringing of their kids
-- Skinner v. Oklahoma (US 1942)
· This was the only major decision between Lochner and Griswold to require special scrutiny in favor of a “fundamental liberty” not tied to a specific constitutional guarantee
· Avoided DP but relied on equal protection
· Invalidated Oklahoma’s Habitual Criminal Sterilization Act, providing for compulsory sterilization after a 3rd conviction for a felony involving “moral turpitude”
· Right to reproduce is a basic civil right of man.  Marriage and procreation are fundamental to the very existence and survival of the race.
· This type of impediment on such rights requires strict scrutiny for such invidious discriminations made against groups or types of individual sin violation of the constitutional guaranty of just and equal laws.
2 Questions to keep in mind during Modern SDP cases

-- (1) whether the demise of Lochner implicitly marked the end of the line of authority seen in Meyer and Pierce?

-- (2) Was the real objection to Lochner that is selected the wrong value for protection?

Contraception and Reproduction
-- Griswold v. Connecticut (US 1965)
· Griswold is Executive Director of Planned Parenthood League of Connecticut.  Buxton is a licensed physician and professor at Yale Med School, who served as Medical Director for the League.  They were found guilty under 2 provisions of Connecticut law, whose constitutionality are at issue:  (1) prohibition of use of contraceptives and fine for use; (2) prohibition and fine for assisting, abetting, counseling, causing, hiring, or commanding the use of contraceptives.
· Appellants claim the provisions violate 14th Am DP.
· State claims it is trying to prevent marital infidelity (assuming that contraception would only be used in affairs).
· Douglas majority
- Ct rejects Lochner approach of a super-judiciary, but points out that the law operates directly on an intimate relation of husband and wife and their physician’s role in one aspect of that relation.
- Ct reaffirmed Meyer and Pierce.
- Right to privacy comes from the penumbras and emanations of the specific guarantees in the Bill of Rights, formed by emanations from those guarantees that help give them life and substance.  There is controversy over these penumbral rights of privacy and repose.  
- Previous cases who that this case involves a legitimate right to privacy—a relationship lying within the zone of privacy created by several fundamental constitutional guarantees.
- A governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.
- This is a right to privacy older than the Bill of Rights.
· Goldberg, Warren, Brennan Concurrence
- The concept of liberty protects those personal rights that are fundamental, and is not confined the specific terms of the Bill of Rights.
- Liberty embraces the right of marital privacy—supported by previous decisions and the 9th Amendment, which reveals that the framers believed that there are addtl fundamental rights, protected from governmental infringement, which exist alongside those fundamental rights specifically mentioned in the first 8 Ams.
- 9th Am:  “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”
- To say that this fundamental and basic right is not protected is to ignore the 9th Am and to give it no effect whatsoever.
- The 9th Am illustrates that liberty protected by 5th and 14th Am DP is not restricted to rights specifically mentioned in the first 8 Ams.
- Fundamental rights are not to be decided solely by the judges, but rather by the “traditions and collective conscience of our people” which determine whether a principle is “so rooted there as to be ranked as fundamental.”
- Infringement on fundamental rights requires higher scrutiny—a subordinating interest which is compelling.
- This law sweeps unnecessarily broadly in invading marital privacy.
· Harlan Concurrence
- Disagrees with the “penumbra of rights” argument.  The proper constitutional inquiry in this case is whether this statute infringes the DP Clause of the 14th Am because the enactment violates basic values “implicit in the concept of ordered liberty.”  
- This is a “liberty” protected by Due Process.  The full scope of liberty protected by DP is not enumerated in the Constitution.
- An intrusion on such a fundamental liberty requires strict scrutiny.
- Marital intimacy has always been fostered and protected by the state.
- There are limits to the extent to which a legislatively represented majority may conduct experiments at the expense of the dignity and personality of the individual.
· White Concurrence
- Requires strict scrutiny, but not automatically invalid.
- Law applied to married couples serves no purpose in effectuating state purpose.  Law reaches too far.
· Black, Stewart Dissent
- Ct is Lochnerizing.  There is no right of privacy in the Constitution, not even in the 9th Am.
- Amendment process should be used rather than changing the meaning of the constitution.
- Court is Lochnerizing and ruling on its own personal preferences.
· Stewart, Black Dissent
- No such general right to privacy.
- DP, 9th and 10th Ams do not apply.
-- Rule from Griswold:  The right to privacy is a fundamental right.  Under that right, marital use of contraception is protected.

-- In deciding if rights exist, the level of specificity really matters.  E.g., right to privacy or right to be left alone; does the right to privacy protect homosexual acts?; right of scientific freedom or right to practice research cloning.  Where should the line be drawn?
-- Strict Scrutiny requires:
· Ends must entail a compelling government interest
· Means must be narrowly tailored to achieve that interest
-- Rational Basis requires:
· Legitimate government ends
· Rational relation between means and ends
· High deference to government decisions and findings
-- Distinction between the right to contract and the right to marital privacy:  The Griswold issue involves bodily integrity.  Liberty of contract surely could have been seen as an emanation or within the penumbra of the contracts clause.  A general protection of property could be seen as within the penumbra of the specific reference to property in the 14th Am itself.
-- The meaning of the 9th Am is the subject of much controversy.  One view is that the 9th Am didn’t establish affirmative rights nor notions of unwritten fundamental law in our constitutional system.
-- Eisenstadt v. Baird (US 1972)

· Contraception case after Griswold, decided on equal protection grounds

· Ct overturned a conviction under a law banning the distribution of contraceptives

· Laws banning contraception (to married or unmarried persons) violate equal protection even under a minimum rationality standard, even though the Ct’s its review was more searching than that standard usually entails.  

· The Ct clarified the nature of the right of privacy in a way that later was read to have expanded the arguably narrow ruling in Griswold to the broader view in Roe v. Wade.

· The right to privacy was extended from the intimacy of marital relations to individuals, married or single, in deciding whether to bear children.

-- Carey v. Population Services International (US 1977)

· Post-Roe case

· Ct struck down a NY prohibition of the sale or distribution of contraceptives to minors under 16.

· Strict scrutiny was required for restrictions on access to contraceptives, because such access is essential to exercise of the constitutionally protected right of decision in matters of childbearing that is the underlying foundation of the holdings in Griswold, Eisenstadt, and Roe.

· Stevens concurrence:  no rational basis 

· Powell concurrence:  interferes with parental rights

-- Roe v. Wade (US 1973)

· Roe was no longer pregnant, but the case was justiciable because the situation was capable of repetition.

· Plaintiffs were a pregnant single woman, a childless couple with the wife not pregnant, and a licensed physician.

· Ct struck down TX abortion laws which made it a crime to procure an abortion except for medical advice for the purpose of saving the life of the mother.

· DC granted declaratory relief to Roe and Dr. Hallford, holding the law unconstitutional under the 9th Am.  DC held the Does’ complaint was nonjusticiable.

· Blackmun majority

· DP 3-part analysis:

- (1) Did the law directly infringe on a fundamental right under the DP Clause?  If not, the court would use rational basis.  If so, strict scrutiny.

- (2) Is the state’s asserted interest sufficient?  Strict scrutiny requires compelling gvt interest.  Rational basis requires a mere legitimate ends.

- (3) Is the state’s means sufficient?  Strict scrutiny:  narrowly tailored.  Rational basis:  rational relation.

· (1) Yes.

- Same right explained in Griswold.

- Only fundamental liberties are protected by the right to privacy.  Right to privacy includes the right of a woman to terminate a pregnancy.  

- Yes, there is a fundamental right involved.

- Personal or intimate matters are best left to individuals.  Blackmun seems to say that people should have decisional autonomy.  One could make an argument that bodily integrity is protected under the right to privacy.

· (2) & (3)

- The right to privacy with respect to abortion is not absolute.  The state has interests:  health of fetus, mother.  When are these state interests compelling enough?  Court conducts an analysis of the pregnancy process.

- Approximately at the end of the first trimester, state’s interest in woman’s health becomes compelling and state may regulate with reasonable relation to maternal health.  This is so because of the medical fact that until the end of the first trimester mortality in abortion is less than mortality in normal childbirth.  Prior to the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman’s physician.  For the stage subsequent to approximately the end of the first trimester, the State, in promoting its interest in the health of the mother, may regulate the abortion procedure in ways that are reasonably related to maternal health.  

- With respect to the interest in potential life, the compelling point is at fetus viability.  This is so because the fetus then presumably has the capability of meaningful life outside the mother’s womb.  If the State is interested in protecting fetal life after viability, it may go so far as to proscribe abortion during that period, except when it is necessary to preserve the life or health of the mother.

- A state criminal abortion statute of the current Texas type, that excepts from criminality only a life saving procedure on behalf of the mother, without regard to pregnancy stage and without recognition of the other interests involved, is violative of due process.

· Stewart concurrence
· Personal liberty protected by DP; TX law does not survive careful scrutiny.

· Douglas concurrence
· The 9th Am obviously does not create federally enforceable rights but a catalogue of the rights acknowledged by it includes customary, traditional, and time-honored rights, amenities, privileges, and immunities that come within the sweep of “the Blessings of Liberty” mentioned in the preamble to the Constitution.  

· Certain of these liberties are protected by 14th Am DP:  (1) The autonomous control over the development and expression of one’s intellect, interests, tastes, and personality.  These rights protected by the 1st Am are absolute.  (2) Freedom of choice in the basic decisions of one’s life respecting marriage, divorce, procreation, contraception, and the education and upbringing of children.  These fundamental rights are subject to some control by the police power.  (3) The freedom to care for one’s health and person, freedom from bodily restraint or compulsion, freedom to walk, stroll or loaf.  These rights, though fundamental, are likewise subject to regulation on a showing of compelling state interest.

· White dissent

· The Constitution does not protect such a right.

· Rehnquist dissent

· This case does not involve the right to privacy.  There should be a rational basis review used in challenges to state abortion laws, just as normally applied in areas of social and economic legislation.

· The fact that most states have abortion laws proves that this is not a liberty “so rooted in the traditions and conscience of our people as to be ranked as fundamental.”

Abortion Regulation from Roe to Casey

-- Court struck down basically all restraints on abortion except with respect to minors and public funding.

-- Spousal and Parental Consent Requirements

· Planned Parenthood of Central Missouri v. Danforth (US 1976) 

- Court struck down requirement of spousal consent.  

· Missouri law required a husband’s written consent for an abortion during the first 12 weeks of pregnancy.

· The State cannot delegate authority to prevent abortion during the first trimester.  

· Woman’s interest is higher because she is more directly and immediately affected by the pregnancy.

- SC also struck down another provision requiring an unmarried woman under 18 to obtain consent of a parent as a prerequisite to obtaining an abortion.

· The State cannot give absolute veto power to a third party.  However, this does not mean that every minor, regardless of age or maturity, may give effective consent for termination of her pregnancy.

· Bellotti v. Baird (Belloti I, US 1976)

- A blanket parental veto is fundamentally different from one permitting a mature minor to obtain an order permitting the abortion without parental consultation.

- A parental consent requirement was unconstitutional only if it unduly burdens the right to seek an abortion.

· Bellotti v. Baird (Belloti II, US 1979)

- Plurality opinion announced that a state could involve a parent in a minor’s abortion decision only if it also provided an alternative judicial bypass procedure so that the parental involvement would not amount to an absolute, and possibly arbitrary, veto.

· Bellotti II standard became the operative standard in pre-Casey years.

· Planned Parenthood Assn. of Kansas City v. Ashcroft (US 1983)

- Ct upheld a requirement of parental consent or a judicial alternative, because the alternative comported with the Bellotti II requirement that the State must provide an alternative procedure whereby a pregnant minor may demonstrate that she is sufficiently mature to make the abortion decision herself or that, despite her immaturity, an abortion would be in her best interests.

· H.L. v. Matheson (US 1981)

- Ct sustained a parental notice requirement (rather than consent).

- Utah law required physicians in most cases to notify parents of any minor upon whom an abortion was to be performed.

· Hodgson v. Minnesota (US 1990)

- Ct struck down a requirement that both parents of any minor be notified 48 hrs before an abortion was performed on a minor, but found such a notification requirement permissible provided that a proper judicial bypass procedure was available.

· Akron II (US 1990)

- Ct upheld a one-parent notification requirement accompanied by a judicial bypass procedure.

-- Regulations of Medical Practices; Protection of Viable Fetuses

· Akron I (US 1983)

- Ct invalidated a requirement that abortions performed after the first trimester had to be performed in a hospital rather than outpatient facilities which were typically less expensive because this was a significant obstacle in the path of women seeking an abortion.

- Ct invalidated a provision mandating a set of detailed guidelines regarding the attending physician had to convey to the woman, said to insure that the written consent of the woman to an abortion would be truly informed.

· Info was designed to persuade her to have the abortion and intruded upon the physician’s discretion.

- Ct struck down a mandatory 24-hr waiting pd after the woman signed the consent form.

· Increased cost of abortion by requiring 2 trips to the doctor.

· Thornburgh v. American Coll. of Obst. & Gyn. (US 1986)

- Ct struck down several reporting requirements regarding the identities of the physician and the pregnant woman; provisions requiring the use of the abortion technique that would provide the most protection for the life of the fetus in post-viability abortions and requiring a second physician for post-viability abortions.

· These provisions would chill the freedom to have an abortion.

· Coulatti v. Franklin (US 1979)

- Ct invalidated on vagueness grounds a law assertedly designed to further the state interest in protecting viable fetuses.  The law imposed criminal liability for failure to follow a statutorily prescribed std of care when the fetus was viable or when there was sufficient reason to believe the fetus may be viable.

-- Gvt Refusal to Fund Abortion

· Maher v. Roe (US 1977)

- Ct sustained a Connecticut regulation granting Medicaid benefits for childbirth but denying them for nontherapeutic, medically unnecessary abortions.

- Strict scrutiny was not required because the unequal treatment of abortion and childbirth in the scheme did not interfere with the fundamental right recognized in Roe, and upheld the law under deferential rationality review.

- Roe protects the woman from unduly burdensome interference.  This regulation places no obstacles that were not already present.

- There is a basic difference between direct state interference with a protected activity and state encouragement of an alternative activity.

- Brennan dissent:  coerces indigent pregnant women to bear ids they would not other wise choose to have, unconstitutionally impinging upon the right of privacy

- Marshall dissent:  imposes a moral viewpoint that no State may constitutionally enforce.

· Harris v. McRae (US 1980)

- Ct rejected SDP challenges to federal funding limitations in the Hyde Amendment, which barred payments even for most medically necessary abortions, and thus went beyond the refusal to uphold medically unnecessary abortions upheld in Maher.  

- It simply does not follow from Roe that a woman’s freedom of choice carries with it a constitutional entitlement to the financial resources to avail herself of the full range of protected choices.

- Roe protects the woman from unduly burdensome interference.  This regulation places no obstacles that were not already present.

- There is no affirmative constitutional obligation to ensure financial resources.

- Brennan dissent:  The fundamental flaw in the Ct’s DP analysis is its failure to acknowledge that the discriminatory distribution of the benefits of governmental largesse can discourage the exercise of fundamental liberties just as effectively as can an outright denial of those rights through criminal and regulatory sanctions.

- Stevens dissent:  This case is fundamentally different from Maher because the funding denial reached medically necessary abortions in furtherance of governmental interest.

· Rust v. Sullivan (US 1991)

- The Ct extended the reasoning in Maher and McRae to a restriction on abortion counseling by any project receiving federal family planning funds.  The regulations prohibited family planning projects using federal funding from providing, encouraging, promoting, etc. abortion.

- No affirmative right to gvt funding.

-- Judicial Questioning of Roe

· Some justices expressed doubts about the framework established by Roe.

· Akron I (US 1983)

- Ct upheld Roe

- O’Connor’s dissent stopped short of urging for Roe to be overturned, but urged, as a substitute for the strict-scrutiny trimester approach, that an abortion regulation is not unconstitutional unless it unduly burdens the right to seek an abortion.  

· Thornburgh v. American Coll. of Obst. & Gyn. (US 1986)

- Roe upheld 

- Ct struck down several provisions of a Penn law regulating the performance of abortions.

- Burger dissent:  Roe has been expanded.  Every member of the Roe ct rejected the idea of abortion on demand.

- White and Rehnquist dissent:  This venture has been misguided since inception.  The fact that this issue is so controversial proves that it is not a fundamental liberty.

- O’Connor and Rehnquist dissent:  Restated her undue burden standard.  An undue burden will generally be found in situations involving absolute obstacles or severe limitations on the abortion decision.

· Webster v. Reproductive Health Services (1989)

- Roe upheld

- Ct upheld provisions of a Missouri law regulating abortions, with only a plurality endorsing a significant restatement of Roe’s trimester scheme.

- The law’s preamble, stating that “the life of each human being begins at conception,” did not conflict with Roe’s statement that “a state may not adopt one theory of when life begins to justify its regulation of abortions.”  This was merely a value judgment.

- Ban on state-performed abortions upheld under funding analysis.  The case might be different if all heath care was provided in state facilities.

- Plurality said trimester framework was unsound in principle and unworkable in practice and is hardly consistent with a notion of a Constitutional cast in general terms.

- Scalia urged that Roe should be explicitly overruled.

- Blackmun charged that the plurality had silently overruled Roe.

-- Planned Parenthood of Southeastern Pa. v. Casey (US 1992)

· The Pennsylvania Abortion Control Act required (a) a doctor to provide information designed to persuade against abortion and imposed a 24 hr waiting period between the provision of information and the abortion; (b) a minor to obtain consent of one parent or a judge’s order before an abortion; (c) married women to sign a statement averring her husband had been notified, he was not the father, he forcibly had impregnated her, or that she would be physically harmed if she told him; and (d) a public report on every abortion, detailing info on the facility, doctor, patient, and steps taken to comply with the act.  The Act provided that (a), (b), and (c) would not apply in a medical emergency, i.e., a condition a doctor determines to require immediate abortion to avert death or serious risk of substantial, irreversible impairment of a major bodily fxn..

· Plaintiffs were 5 clinics and 5 doctors suing Pennsylvania and Governor Casey.  

· The DC held the entire act invalid under Roe.  CA reversed, upholding the entire act except the husband-notification requirement.  PP appealed.

· Majority:  O’Connor, Kennedy, Souter

· The opinion was jointly authored by the 3

- Kennedy:  “Liberty finds no refuge in a jurisprudence of doubt.”

- Souter performed the stare decisis analysis

- O’Connor expounded on the essential nature of a woman’s right to an abortion.

· Stare Decisis

-  4 factors that determine whether a decision can be overruled

· unworkable

· substantial reliance interests on the precedent

· remnant of an abandoned doctrine (evolution of legal principle)

· changed facts or facts proven untrue

- no basis for overturning Roe under these 4 factors.

· Roe is neither unworkable nor based on outdated assumptions.

· Roe upheld insofar as after viability the state may regulate, or even proscribe, abortion, except where it is necessary to preserve the life or health of the mother.

· “The essential holding of Roe should be retained and once again affirmed.”  Overruling Roe would harm the judiciary’s integrity and legitimacy.  Overruling Roe’s central holding would not only reach an unjustifiable result under principles of stare decisis but would seriously weaken the Court’s capacity to exercise the judicial power and to function as the Supreme Court of a Nation dedicated to the rule of law.  The integrity of the Ct, stare decisis, and SDP require the central principle of Roe to be reaffirmed:  A state cannot prevent a woman from making the ultimate decision to terminate her pregnancy before viability.  Roe also recognized the state interest in maternal health and in protecting potential life.

· The trimester framework often ignored state interests, leading to striking down abortion regulations which in no real sense deprived women of the ultimate decision.  Therefore, the rigid trimester framework must be replaced by an undue burden analysis. 

· Undue burden test established:  A law is unconstitutional as an undue burden on a woman’s right to an abortion before fetal viability, if the law places a substantial obstacle in the path of a woman seeking to exercise her right.  “Unnecessary health regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue burden on the right.”

· Ct struck down the spousal notification provision but upheld the parental consent and 24-hr waiting pd requirements.

- Truthful, nonmisleading information on the nature of abortion procedure, health risks and consequences to the fetus is reasonable to ensure informed choice and is not an undue burden.

- A waiting pd may increase cost and risk of delay, but it is not a substantial obstacle.

- Prior cases est. that a state may require parental consent before abortions by minors, provided there is a judicial bypass procedure.

- The statute’s definition of medical emergency is not too narrow.

- The reporting requirement is reasonably directed to the preservation of maternal health, providing a vital element of medical research, and the statute protects patient confidentiality.

- The spousal notification requirement imposes an undue burden on abortion rights of abused women who fear for their safety and the safety of their kids and are thus likely to be deterred by this requirement.

· Stevens concurrence and dissent:  A burden is undue if it is too severe or lacks legitimate justification.  The entire statute is invalid.
· Blackmun concurrence and dissent:  A woman’s right to abortion is fundamental and is subject to the strictest judicial scrutiny.  None of these requirements survive a strict scrutiny analysis.  The entire statute is invalid.
· Rehnquist concurrence and dissent:  Roe was wrongly decided, has led to a confusing body of law, and should be overturned.  The undue burden test is also unworkable.  Authentic principles of stare decisis do not require erroneous decisions to be maintained.  The 14th Am does not incorporate any all-encompassing right of privacy.  Historic traditions of the American people do not support abortion.  A woman’s interest in having an abortion is liberty protected by DP, but states may regulate abortion in ways rationally related to a legitimate state interest.  The entire statute is valid under rational basis.
· White concurrence and dissent:  The entire statute is valid under a rational basis review.  Roe should be overturned.

-- Mazurek v. Armstrong (US 1997)

· Ct upheld Montana law which permitted, for a period of time, licensed physicians’ assistants to perform various medical procedures including abortions, but then passed a law restricting the performance of abortions to licensed physicians.  

· Challengers argued that the law was invalid because it was drafted specifically to prevent a PA, who was the only nonphysician licensed to perform abortions under the preexisting law, from performing abortions.  

· The Ct rejected the challenger’s argument, holding that there was no substantial obstacle and such a purpose was not found.

· Stevens dissent:  There is evidence that the statute was targeted at a particular licensed professional despite any proven health risk from her practice.  Therefore the legislature was trying to make abortions more difficult.

-- Stenberg v. Carhart (US 2000)

· Ct struck down a Nebraska law that banned so-called partial birth abortions (aka dilation and extraction abortions, or D&X) without providing for exceptiosn to preserve the mother’s health.

· Breyer majority analyzed the safety of the procedures and conflicting expert opinions.

· Nebraska contended that D&X was never itself necessary to maternal health, but the Ct held that D&X significantly obviates health risks in certain circumstances and concluded that the statute created a significant health risk.

· Where substantial medical authority supports the proposition that banning a particular abortion procedure could endanger women’s health, Casey requires the statute to include a health exception when the procedure is necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.

· The statute further violates Casey because its language could be reasonably interpreted to ban activities other than D&X abortion procedures, such as Dilation and Evacuation (D&E).

· The statute is an undue burden on a woman’s right to make an abortion decision.

Family Relationships

-- Does SDP include a right to marry, divorce, retain relationships with one’s kids, or decide the composition of the household in which one lives?

-- Ct has addressed 3 potential centers:  the parents, the children, and the state

-- Modern family law cases have produced sharp divisions in the Ct but have nonetheless extended the modern Ct’s revival of some aspects of SDP

-- Marriage
· State regulates marriage and divorce by setting rules for entry and dissolution, but may it also define the eligibility requirement so as to exclude some persons from the option to marry altogether (interracial couples, same-sex couples, people in prison, people who have failed to pay child support)?

· Loving v. Virginia (US 1967)

- Warren Ct struck down Virginia’s ban on interracial marriage, relying principally on equal protection rights, but stressing that 14th Am SDP was also violated.

- The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.  Marriage is one of the basic civil rights of man, fundamental to our very existence and survival.

- Racial classification is an unsupportable basis for denying the right to marry.  Classifications so directly subversive to the principle of equality at the heart of the 14th Am is surely to deprive all the State’s citizens of liberty without DP.

- The freedom to marry, or not marry, a person of another race resides with the individual and cannot be infringed by the state.

· Zablocki v. Redhail (US 1978)

- Ct invalidated a Wisconsin law that provided that any resident having minor issue not in his custody and which he is under an obligation to support by any court order could not marry without obtaining court approval, which depended on proof that the applicant’s support obligation had been met and that kids covered by the support order are not then and are not likely thereafter to become public charges.

- Marshall majority ultimately analyzed the case in terms of the fundamental rights strand of equal protection, but it was strongly influenced by SDP precedents treating the right to marry as fundamental.

- The right to marry is part of the fundamental right to privacy implicit in the DP clause.

- Ct made clear that not every state regulation which relates in any way to the incidents of or prerequisites for marriage must be subjected to rigorous scrutiny.  Reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.

- Here, however, the regulation interfered directly and substantially with the right to marry.

- The State’s interest in safeguarding the welfare of out-of-custody children could not justify this sweeping legislation.

- Powell concurrence:  Majority’s rationale swept too broadly in an area which has traditionally been subject to pervasive state regulation.  A compelling state interest inquiry would cast doubt on restrictions such as bans on incest, bigamy, and homosexuality, as well as various preconditions to marriage, such as blood tests.  Nevertheless, Powell agreed that the law could not pass muster even under less exacting scrutiny.

- Stevens concurrence:  Deliberate discrimination against the poor is not allowed, but direct and substantial restraints on the right to marry are allowed, such as prohibitions on marriage to a child or close relative.

- Stewart concurrence:  SDP is sole appropriate basis for the decision

- Rehnquist dissent:  no basis for applying any heightened std of review; insisted on traditional presumption of validity such as in Lee Optical

· Turner v. Safley (US 1987)

- Ct extended Zablocki to strike down a prison regulation that restricted prison inmates’ right to marry by conditioning it on the prison superintendent’s approval for compelling reasons such as pregnancy or birth of a child.

- Regulation was unjustified by the legitimate rehabilitation or security concerns, even under a reasonable relationship standard.

-- Extended Family Relationships
· Moore v. East Cleveland (US 1977)

- Ct invalidated a zoning ordinance limiting occupancy of a dwelling to members of a single family, narrowly defined as including only a few categories of related individuals, as applied to a grandmother who shared her home with two grandsons who were first cousins, who were not a “family” under the law.

- Powell plurality gave SDP as ground for invalidating the application of the ordinance to the grandmother, suggesting that a scrutiny stricter than deferential rationality review was appropriate when a city undertakes such intrusive regulation of the family.  However, a majority invalidated the ordinance.

- Legitimate city interests such as preventing overcrowding and minimizing traffic and parking congestion did not trump the right to keep the family, including extended family, together.

- Brennan added that the ordinance reflected cultural myopia and displayed a distressing insensitivity toward the economic and emotional needs of a very large part of society.  The Constitution cannot tolerate the imposition by gvt upon the rest of us white suburbia’s preference in patterns of family living.

- Stevens concurred, applying the limited std of review generally applicable in zoning cases, finding an unjustifiable restriction on her right to use her own property as she sees fit.

- White’s dissent emphasized that the emphasis on history and tradition would broaden enormously the horizons of SDP.

- Stewart’s dissent argued that her interest could not be considered implicit in the concept of ordered liberty.  This is not a fundamental right, extending SDP beyond recognition.

· Belle Terre v. Boraas (US 1974)

- Douglas majority found no privacy rights involved in a family-oriented zoning restriction, excluding most unrelated groups from a village.  The ordinance represents economic and social legislation and invokes the deferential judicial stance characteristic of zoning cases.

- Marshall, in his dissent, found that strict scrutiny was appropriate because the choice of household companions involves deeply personal considerations as to the kind and quality of intimate relationships within the home.

· Troxel v. Granville (US 2000)

- Ct held that a state ct decision granting grandparents visiting rights to their grandchildren over objections of the sole surviving parent—a “fit, custodial mother”—had violated the mother’s SDP rights.

- 14th Am DP protects the fundamental right of parents to make decisions concerning the care, custody and control of their children.

- So long as a parent adequately cares for his or her kids, there will normally be no reason for the State to inject itself into the private realm of the family to contradict a parent’s decisions concerning childbearing.

- Declined to define the precise scope of parents’ right to control their kid’s visitation.

- Right of parents to control the upbringing of their children—Parents rights trump grandparents rights

- Stevens dissent:  While the Constitution protects the parent-child relationship from arbitrary impairment by the State, the parent’s interest in the relationship is not so inflexible as to establish a rigid constitutional shield, protecting every arbitrary parental decision from any challenge absent a threshold finding of harm.  The child also has interests that should be protected.

- Scalia dissent:  this right is not protected by the Constitution

-- Family Relationships and the Role of Tradition
· Can tradition and historical custom serve as useful checks upon judicial interpretation of fundamental values in SDP cases?  One argument is that while tradition offers guidance, DP is not merely a mandate for the perpetuation of tradition with all its fortuitous historical attributes, but rather calls for a functional approach extending the scope of a traditional right beyond its historical contours.  If tradition is to be a guide, what is the appropriate level of generality in defining the relevant tradition for SDP purposes?

· Michael H. v. Gerald D. (US 1989)

- California law established a presumption that a child born to the wife is legitimately a child of the marriage, a presumption rebuttable only under limited circumstances.  

- Michael alleged to be the father of a married couple’s child and sought visitation rights.  CA cts rejected his claim of paternity, even though blood tests established a 98% probability that he was the father.

- No majority opinion.

- The Scalia plurality upheld the California judgment, concluding that none of Michael’s constitutional rights had been violated.  SDP required not merely that the interest denominated as a liberty be fundamental, but also that it be an interest, traditionally protected by our society.  Central to the analysis was the historic respect accorded to the relationships that develop within the family unit.  The legal issue was whether the relationship between the illegitimate father and the child has been treated as a protected family unit under the historic practices of society, or whether on any other basis it has been accorded special protection.  We think not.  Quite to the contrary, traditions have protected the marital family against the sort of claim asserted by Michael.

- Scalia urged that the resort to tradition requires emphasis on the most specific level of generality at which history and tradition could be perceived.  A rule of law that is bound by neither text nor by any particular identifiable tradition is no rule at all.  All other justices disagreed with this footnote.

- Brennan dissent:  urged that history and tradition should be viewed at the most general level (this is Brennan’s consistent view); “tradition” was deliberately left out of the constitution; the constitution is a flexible document; this case concerns procedural DP rather than SDP because Michael should have been given a hearing to prove he was the father.  A general analysis of tradition and history does not allow judges to pick and choose which rights are protected

- White dissent:  a putative natural father has a constitutional liberty interest; the unavailability of a hearing was unconstitutional

· Certain kinds of personal bonds have played a critical role in the culture and traditions of the Nation by cultivating and transmitting shared ideals and beliefs.  Individuals draw much of their emotional enrichment from close ties with others.  Protecting these relationships from unwarranted state interference therefore safeguards the ability independently to define one’s identity that is central to any concept of liberty.  Among other things, family relationships are distinguished by such attributes as relative smallness, a high degree of selectivity in decisions to begin and maintain the affiliation, and seclusion from others in critical aspects of the relationship.

Sexuality

-- Bowers v. Hardwick (US 1986)

· Georgia law defined sodomy as “committing or submitting to any sexual act involving the sex organs of one person and the mouth or anus of another” and made such an act a felony punishable by up to 20 yrs in prison.  The statute was not specifically targeted at homosexuals.

· The Ct upheld the statute as applied to homosexual sodomy, holding that the right to homosexual sodomy is not a fundamental right within the meaning of precedent under the DP Clause.  There is no connection between family, marriage, or procreation and homosexual sodomy.

· Proscriptions against sodomy have ancient roots.  Sodomy was a criminal offense at common law and was forbidden by the laws of the 13 States when they ratified the Bill of Rights.  Until 1961, all States outlaws sodomy, and today, 24 States and D.C. continue to provide criminal penalties for sodomy performed and private and between consenting adults.

· White majority rejected heightened scrutiny.  Illegal conduct is not always immunized whenever it occurs in the home.  Ct upheld the law under a rational basis review, rejecting the claim that morality alone was insufficient to provide a rational basis for a law.

· Brennan dissent emphasized the right to be let alone (privacy) had been violated and the law failed under a heightened scrutiny analysis.  Sexual intimacy is a sensitive, key relationship of human existence.

· Stevens dissent also urged that the law failed under a heightened scrutiny analysis.  There is no neutral and legitimate interest; the State’s interest is merely a habitual dislike for, or ignorance about, the disfavored group.

· This decision was overruled by Lawrence v. TX.

-- Lawrence v. TX (US 2003)
· Struck down law that criminalized same-sex sodomy.  The majority found the law invalid as a restriction on a right of privacy rooted in DP.  This case overruled the Bowers decision. This infringes on a right to privacy.  Court addressed autonomy and personhood.  Liberty protects a broad realm of autonomy, including intimate sexual conduct.

· Lawrence and his male partner, both adults, were prosecuted and convicted for consensual sodomy in their own private dwelling.  

· Kennedy majority

· Kennedy never specifies a level of scrutiny, but struck down the law as furthering no legitimate state interest.  The court did, however, recognize this right as fundamental, implying a strict scrutiny analysis.

· Legislation which makes consensual sodomy between adults in their own dwelling criminal, violates DP.  

· Liberty presumes an “autonomy of self” that includes freedom of thought, belief, expression, and certain intimate conduct.  This case involves liberty of the person both in its spatial and more transcendent dimensions.  This statute touches upon the most private human conduct, sexual behavior, and in the most private of places, the home.  When sexuality finds expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring.  The liberty protected by the Constitution allows homosexuals the right to make this choice.

· Stare decisis factors:

· unworkable

· substantial reliance interests on the precedent

· remnant of an abandoned doctrine (evolution of legal principle)

· changed facts or facts proven untrue
- Ct overrules Bowers because the decision has not induced any reliance on the rule in Bowers—there have not been many prosecutions

- Legal principle had undermined the ruling in Bowers, specifically Casey, which affirmed that the Constitution protects such intimacy.  Ct should look at the change in circumstances of society because the Constitution is a flexible document.  However, some federalists might argue that this sort of change in constitutional principle should be effectuated by an amendment.  Also, there is the argument that this sort of right should be left to the states.

· Ct, for the first time in a majority opinion, cited European law with approval.  Britain was early in decriminalizing gay sex.  Ct says that these sort of rights are shared with humans around the world.

- The reliance on history in Bowers was wrong.  The court mischaracterized tradition by saying that our country had a history of criminalizing gay sodomy; this was incorrect because there were anti-sodomy laws, but they did not distinguish gays.  We should look at more recent tradition.

· TX statute furthers no legitimate state interest.  Ct seemed to be making a rational basis analysis.  However, the Ct’s language suggests this is a fundamental right, although it does not specifically say so or specifically apply a heightened level of scrutiny.

· The court looks down on purely moral legislation.  However, it is arguable that this case stopped moral legislation.

· O’Connor concurrence:  the law is unconstitutional under EP because it singles out homosexuals

· Scalia dissent:  Scalia says rational basis is appropriate; this statute would pass rational basis review because the state’s interest in expressing moral disapproval of gay sex is legitimate.  Homosexual sodomy is not a right deeply rooted in our Nation’s history and tradition.  

· Thomas dissent:  Said the law was uncommonly silly, but nevertheless found on general constitutional right of privacy violated.

-- Some state cts have pointed out that nothing in the Lawrence decision discussed the state’s interest in limiting marriage to opposite-sex couples.

-- Many state laws prohibit gay couples from adopting children, sometimes citing as a justification the argument that homosexual conduct is illegal.

-- Other SDP claims to privacy or autonomy

· In Kelley v. Johnson (1976), the Ct declined to apply any heightened scrutiny to a local regulation of the length and style of policemen’s hair, reasoning that whether or not matters of personal appearance were ever strongly protected as a matter of liberty, rationality review sufficed to uphold such a regulation as to an officer of the law.

· In Whalen v. Roe (1977), the Ct rejected a privacy claim against a NY law under which the State recorded in a centralized computer file the names and addresses of all patients obtaining prescriptions for certain dangerous but legitimate drugs such as opium derivatives and amphetamines; the decision found no impingement on any liberty interest in making impt decisions independently.  

· The Ct has recognized a limited SDP right to appropriate treatment in conditions of involuntary confinement.

Death

-- Right to death cases can be divided into categories (4 situations where one might seek to accelerate one’s death):

· (1) suicide while healthy or only temporarily ill

· (2) withdrawal of life support when someone is terminally ill

· (3) physician-assisted suicide while one is terminally ill

· (4) active euthanasia by a physician while one is terminally ill

-- Issues arise concerning bodily integrity.  When do these rights kick in and what level of DP protection is afforded?

-- Cruzan v. Director, Missouri Dept. of Health (US 1990)

· The majority held that on the facts of the case, discontinuation of life-sustaining procedures was not constitutionally required.

· Nancy Cruzan was in an auto accident and was left in a persistent vegetative state.  Her parents sought to discontinue tubal feeding, insisting that she would have wanted to be cut off from life support.  The trial court found that the parents did not meet the burden of showing, by clear and convincing evidence, that Nancy would have requested to be cut off from life support.

· The Missouri law required that evidence of the incompetent’s wishes as to the withdrawal of treatment must be proved by clear and convincing evidence.

· Issue:  is this law unconstitutional under DP?  Held:  No.

· Is there a constitutional right to refuse unwanted medical treatment?

- Yes, there is such a constitutional right.

- Majority says there is a constitutionally protected liberty interest which must be balanced against the state’s interests.  However, this is not a fundamental right which requires strict scrutiny.

· Are the state’s interests legitimate?

- Yes, they want to preserve life, prevent coercion, distinguishing between voluntary and involuntary termination of life support, and preventing suicide.

· Whose constitutional protected interest is at stake?

- The patient’s interest, not the family’s.

- Therefore, the state does not have to consider the family’s desires.  The clear and convincing evidence standard is constitutional.

· The majority does not clearly articulate the level of scrutiny required, nor did it resolve what is sufficient clear and convincing evidence.  The ct suggests that a living will would suffice.

· Brennan dissent says that this is a fundamental right which requires a strict scrutiny analysis.

-- Washington v. Glucksberg (US 1997)

· A group of Washington doctors and a nonprofit organization that counseled ppl considering physician-assisted suicide filed suit seeking a declaration that the state’s assisted-suicide ban was facially unconstitutional.  The law stated that “a person is guilty of promoting a suicide attempt when he knowingly causes or aids another person to attempt suicide.”  Breaking the law was a felony punishable up to a $10,000 fine and 5 yrs imprisonment.  Washington also had a Natural Death Act which stated that withholding or withdrawal of life-sustaining treatment at a patient’s discretion did not constitute a suicide (this was an exception to the assisted suicide law).

· The DC and CA found the statute unconstitutional.  CA held that the Constitution encompasses a DP liberty interest in controlling the time and manner of one’s death, and that the state’s assisted-suicide ban was unconstitutional as applied to terminally ill competent adults who wish to hasten their deaths with medication prescribed by their physicians.

· Rule:  The right to assistance in committing suicide is not a fundamental liberty interested protected by DP.

· Rehnquist majority:

· The court considered history, legal tradition, and practice to determine 

- Since Anglo-American common law, there have been laws against suicide and assisting suicide.

- History does not reflect that this right has ever been protected.  There is a worldwide and longstanding commitment to the protection and preservation of human life.  

- Although technology now allows this to be done easily, people are still in favor of prohibiting this kind of conduct.

· The Ct must exercise extreme prudence in expanding the DP Clause to include new fundamental rights and liberties.

· In Cruzan, the Ct suggested that the DP Clause protects the right to refuse unwanted lifesaving medical treatment.  This case does not coincide with Cruzan.  At common law, forced medication was battery.  The decision to commit suicide has never been afforded similar legal protection.  This issue turns on bodily integrity rather than personal autonomy.  

· There is no history or tradition of a right to assisted suicide, so it is not a fundamental right.  Therefore, a rational basis analysis is appropriate.

· State’s interests

- Protecting the integrity of the medical profession.  The AMA has concluded that physician-assisted suicide is fundamentally incompatible with the physician’s role as a healer.

- Protecting vulnerable groups from abuse, neglect, and mistakes.  There is a very real risk of subtle coercion and undue influence in end-of-life situations.

· The statute does not violate the 14th Am either on its face or as applied.

· O’Connor concurrence:  The majority correctly holds that there is no generalized right to commit suicide.  However, the question of whether a mentally competent person experiencing great suffering has a constitutional right to control the circumstances of his or her imminent death should not be precluded by this decision. 

· Stevens concurrence:  Some applications of the statue might be invalid.  The state’s interest in supporting a general rule banning physician-assisted suicides does not have the same force in all cases.

· Souter concurrence:  The individual interests at stake here will at some point or in some cases be held fundamental.  The Ct has correctly deferred to Washington’s institutional legislative competence.

· Breyer concurrence:  The Ct has misstated the claimed liberty interest.  A more accurate formulation would use words like a “right to die with dignity” and would be closely linked with a right to avoid severe physical pain connected with death.  The Ct need not decide now whether or not such a right is fundamental.

· This issue was left wide open for a more fact-specific case.  The Ct hinted that an individual under certain, limited circumstances may have a constitutionally protected right to assisted suicide, they were cautious in taking that leap given the specific question at issue here.  

· The Ct has left the issue of whether there is a right to die up to the political process.

-- Vacco v. Quill (US 1997)

· Decided together with Glucksberg, the Ct held that NY did not violate the EP Clause by prohibiting assisted suicide while permitting patients to refuse lifesaving medical treatment.  The NY law permitted everyone to refuse unwanted medical treatment while prohibiting anyone from assisting a suicide.

· Challenger asserted that the laws violated the EP Clause because there could be no rational distinction between assisted suicides and termination of medical treatment.

· The EP clause requires that states must treat like cases alike but may treat unlike cases accordingly.

· Neither NY’s ban on assisting suicide nor its statutes permitting patients to refuse medical treatment treat anyone differently than anyone else or draw any distinctions between persons.  Everyone, regardless of physical condition, is entitled, if competent, to refuse unwanted lifesaving medical treatment; no one is permitted to assist a suicide.

· CA held that some terminally ill people—those who are on life-support systems—are treated differently in that they may hasten death by ending treatment, but those not on life support may not hasten death through physician-assisted suicide.  The Ct rejected this view, distinguishing between assisted-suicide and withdrawing life-sustaining treatment.

· Cruzan was based upon well-established, traditional rights to bodily integrity and freedom from unwanted touching.

· The distinction comports with fundamental legal principles of causation and intent.  A doctor who assists a suicide must necessarily and indubitably intend primarily that the patient be made dead.  A patient who commits suicide with a doctor’s aid necessarily has the specific intent to end his or her own life, while a patient who refuses or discontinues treatment might not.

· The law survives a rational basis analysis as discussed in Glucksberg.

· Stevens concurrence:  I am not persuaded that in all cases there will in fact be a significant difference between the intent of the physicians, the patients, or families in the 2 situations.

· Rehnquist concurrence:  expressly agreed with Stevens

-- In Glucksberg and Vacco, the concurring opinions were significant; 5 justices declined to join the opinions.

· O’Connor concurred only on the understanding that these cases did not involve dying in untreatable pain because both Washington and NY allowed physicians to administer potentially lethal doses of painkilling medication.  Does this constitute a majority opinion, that states are required to permit the practice of administering potentially lethal doses of painkillers?  If so, what other forms of “active” assistance might be constitutionally protected?  This is still an open question.

-- The Ct has left open whether a state could prohibit a living will which clarifies

-- The Ct has allowed passive death (taking off life support) due to the traditional allowance of this.

-- The Ct has held that the State can use a higher std of proof to prove that an individual wants to be taken off of life support.

-- The Ct has prohibited physician-assisted suicide in these cases.

SDP Overarching Questions/Ideas

-- Where can these rights be found in the Constitution? Usually in SDP.  If it has a tradition of being protected, the right called into question is protected.  If there is no history of the right, it is not protected.  Tradition is malleable.

-- The Ct is afraid of Lochnerizing, so it looks to tradition to find rights to make sure that the rights are grounded.

Constitutional questions – the process is more important than the outcome

-- Actions of federal gvt

· Where in the Constitution does it get its authority?  

- For Congress, is it an enumerated power?

- For the Executive, the contours are less clear.  The powers are less enumerated.

· Is there a prohibition on gvt action? 

- Violate a fundamental right, the 10th Am, or state sovereignty?

- Is it commandeering state legislatures?

- Does it violate the congruence and proportionality requirement?

· What is the nature of the federal intrusion?

- Does it satisfy the requirements?

· Preemption issue?

- Is it merely preemption or is it commandeering?

· Encroaching on individual rights?

- Fundamental right?

- Level of scrutiny

-- State actions

· Constitutional limitations on the 

· Explicit limitations, implied (bill of rights, 14th Am)

-- Who interprets the Constitution?

· Judicial review

· Other branches of gvt (e.g., congress used commerce power rather than 14th Am to enact civil rights laws)

-- Historical aspect of Constitution

· History is a justification for interpretation of the document and for particular issues such as SDP
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