Constitutional outline

ARTICLE I

§ 1
All legislative powers vested in congress, consisting of senate and house of rep.

§ 2
Reps are chosen every 2 years, must be 25 years old, have been a citizen for 7 years, and a resident of the state, number apportioned by population, House has sole power of impeachment

§ 3
Senate has 2 senators from each state for 6 years, must be 30 years old, a citizen for 9 years, and a resident of the state.  The VP of the US is prez of the senate, but doesn’t vote unless there’s a tie.  Senate has sole power to try impeachments, need 2/3 vote of those present to convict and therefore remove from office

§ 8
Congress can lay and collect taxes et al for general welfare, must be uniform; congress can regulate commerce, establish post offices/roads, declare war, make all laws necessary and proper

§ 9
Suspension of writ of habeas corpus…, no tax on articles exported from a state

ARTICLE II

§ 1
Executive power is vested in Prez, must be 35 years old, a citizen, and a resident for the last 4 years

§ 2
Commander in chief of the army, power to make treaties with advice and consent of senate if 2/3 of those present concur, appoint ambassadors, judges, etc.

§ 4
Prez, VP and all civil officers of the US can only be removed for treason, bribery or other high crimes and misdemeanors

ARTICLE III

§ 1
Judicial power is vested in supreme court and inferior courts as congress shall establish

§ 2
Cases and controversies only.  Original jx in cases affecting ambassadors and ones in which the a state is a party, appellate jx in all others with exceptions congress shall make

ARTICLE IV

§ 1
Full faith and credit

§ 2
Privileges and immunities

§ 4
Every state gets a republican form of gov’t (guaranty clause)

ARTICLE VI

Supremacy clause

Constitution Overview

framing and ratification: 

· 13 colonies adopted articles of confederation around civil war

· 1787 constitutional convention

· Split congress gives large states popular rep. and small states equal rep. 

· Constitution went to continental congress and then to states to be ratified

· Only 9 of 13 states were required to ratify, 1788

n. Created in opposition to the King, so that the people could govern

n. “We the people”, meaning white propertied men

n. Federalism=2 entities governing the same area (state and federal)

Slavery issues:

3/5ths clause: Slave states were worried they would be outvoted, so…

Migration and importation clause: regulates the importation of slaves

‘escape’: said that a slave could not escape service by going to a non slave-holding state

structure

Purpose: 

1. Establishes national government

a. Article I creates congress, gives power, sets process/qualifications 

b. Article II creates presidency, gives power, sets process/qualifications

c. Article III creates supreme court, authorizes congress to creates lower courts

2. Set ambition against ambition (separate powers between federal gov’t and states)

3. Protects individual rights (implied in original document, later added)

Reason: Constitution is a foundational, bounding charter, which literally constitutes our government (very difficult to change, inalienable rights preserved and therefore cannot be infringed by the majority)

In interpreting the constitution, judges typically look to:

1. Constitutional text

2. Original intent

3. Constitutional structure (tripartite framework)

4. History and tradition

5. Fairness and justice

6. Political theory (principles of democracy, e.g. people should be able to pick who they want to govern them)

7. Social policy

8. Foreign, international and state law (not binding on the federal court, but sometimes may give insight)

9. Supreme Court precedent 

2 types of separation of powers arguments:

1. Textual (text of the constitutional places power in one place)

2. Structural (one branch encroaches upon or usurps function more appropriately given to another branch. e.g. if congress were to prevent the president from nominating any judge without consent of the governor of the state)

Judiciary powers

judicial review

Article III §2

Marbury v. Madison (1803)- Opinion establishes, through logic, the Supreme Court’s right to interpret the constitution. Also, 1. Marbury has a right to the commission, despite it not being delivered, 2. He has a right to a remedy, 3. Court lacks original jurisdiction to issue writ of mandamus in cases of this type (and congress can’t increase the Court’s original jurisidtcion), instead has appellate jurisdiction (Just as Adams was leaving office, an act was passed creating courts and Adams appoints a bunch of judges, the commissions are signed and sealed, but not delivered and the new president therefore considers them null and void)

Marshall’s arguments in Marbury for judicial review:

1. Tripartite framework implies judiciary has power to invalidate acts of congress otherwise they could just ignore the constitution

2. Article III §2 extends federal judicial power to hear cases arising under the constitution

3. Some parts of the constitution are addressed to particular branches and that gives those branches a right/duty (e.g. article III §3 says someone must have 2 witnesses to be convicted of treason, speaks directly to the judiciary, and if congress tried to pass a law changing it, the Court would have the duty to follow the constitution.  This is narrow, because it suggests a clause speaking to another branch should be enforced through that branch and not the judiciary)

4. Article VI cl.3 requires Court to take an oath to “support this constitution”, and judges would violate this oath if they honored an unconstitutional law (this is possibly the weakest argument, because all the branches have to take the oath, suggesting that each is responsible for assessing the constitutionality of their actions)

5. Article VI cl. 2 (supremacy clause) “This constitution, and the laws of the United States which shall be made in pursuance thereof… shall be the supreme law of the land…” Marshall says this implicitly says state judges should review federal laws, and since the supreme court has appellate jurisdiction…

Article VI: Supremacy clause, says constitution is the supreme law of the land

-supreme court lacks the power of the purse or the sword

Cooper v. Aaron (1958)- The Court’s interpretations of the constitution are the supreme law of the land, because the constitution is the supreme law and the judiciary says what the law is.  All government officials are therefore bound by their oath to conform their behavior to the Court’s interpretations (after brown v. board of ed., some little rock Arkansas officials refused to adhere to the decision because they were not parties to the litigation)

Dickerson v. United States (2000) An act of congress may not overrule Supreme Court precedent (in response to Miranda, congress enacts a statute to change it.  Court says no, may amend the constitution if you’d like)p.29

justiciability

Justiciability defines the limits of article III’s judicial power (meaning federal courts only), taking into account the case and controversy clause and prudential policy considerations, and ensures that the court doesn’t become involved in lawsuits that are speculative, hypothetical, or outside the realm of the court’s function

4 areas: 

1. Prohibition on advisory opinions

2. Standing 

3. Lawsuit timing (Mootness and ripeness)

4. Political question doctrine

Political Question Doctrine

Not being judicially enforceable, certain provisions of the constitution are referred to the political branches for resolution

· Concerned with whether subject matter is within the power of the federal courts to decide (Court is concerned with its own integrity)

· The doctrine is used in approximately 1 in 1,000 cases

Generally:

1. Power is given elsewhere in the constitution (Nixon)

2. Lack of judicially discoverable/manageable standards   (Luther)

3. Practical reasons Court shouldn’t hear it

Cases which are political in nature implicate separation of powers concerns, and are marked by:

1. "Textually demonstrable constitutional commitment of the issue to a coordinate political department;" as an example of this, Brennan cited issues of foreign affairs and executive war powers, arguing that cases involving such matters would be "political questions" 

2. "A lack of judicially discoverable and manageable standards for resolving it;" 

3. "The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;" 

4. "The impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government;" 

5. "An unusual need for unquestioning adherence to a political decision already made;" 

6. "The potentiality of embarrassment from multifarious pronouncements by various departments on one question." 

n. it’s not that any one of these will serve to classify a case as a political qiestion, rather it’s a spectrum and the extent of the presence of the factors

Baker v. Carr (1962)- Sets forth 6 prudential factors listed above (p35) Vote dilution is not a political question (voters in TN claim that apportionment of votes by district, which had not been changed since 1901, violated their equal protection rights, claim brought under 14th amendment)-court notes cases brought under the guaranty clause are non-justiciable

Powell v. McCormack (1969) Kind of contradictory, court says it has a duty to interpret the constitution when another branch has done so incorrectly… (House refuses to seat house representative on the basis that they get to determine qualifications of reps, Court says qualifications are restricted to those specifically enumerated)p.40

Luther v. Borden- Court holds that guaranty clause cases are by definition is non-justiciable.  Under the constitution, congress must determine the legitimacy and the republican character of any purported state gov’t (dispute over which rhode island gov’t body is legitimate brought under the guaranty clause ‘constitution guarantees a republican form of gov’t’)

Types of cases that typically fall within the political question doctrine:

1. Foreign affairs

2. Inadequacy of officers

3. Wars beginning and ending

4. Treaties (kind of foreign affairs)

5. Ratification fo constitutional amendments

6. Impeachment

7. Guaranty clause

Nixon v. United States (1993)- 

Rehnquist-Court finds impeachment is a non-justiciable question because it is exclusively reserved to the senate.  

White and Blackmun-Concurring opinion says it is a justiciable question, but that congress clearly met their constitutional obligation (Nixon was a judge who was impeached by congress, congress appointed a committee to deal with facts who then presented to the whole senate.  Article I § 3 says that congress has the sole power to try impeachments, and he must be impeached by 2/3rds vote in senate)

n. Impeachment is really the only check we have on the judiciary

Cases and Controversy Requirement (article III §2)

Must have an actual dispute between adverse parties that is capable of judicial resolution; a hypothetical or academic dispute doesn’t cut it.  

Things that fail under cases and controversies requirement:

1. Prohibition on advisory opinions and collusive lawsuits (no real controversy, just brought to challenge the constitutionality of a law)

2. Standing

3. Mootness and Ripeness

Advisory opinions

Solicitation of an advisory opinion is prohibited by article III §2, which says the court may only hear cases and controversies

n. Collusive lawsuits per E&E book:  Likewise prohibited because they fail to meet the constitutional minimum of 1. An actual dispute between adverse parties involving their legal relations; and 2. The relief issued by the court will have a binding or conclusive effect upon the dispute.  (e.g. landlord wants to challenge rent control statute, so he asks his tenant to sue him for violating it, and then he can challenge the constitutionality)

Standing

Has the person established a personal stake in an otherwise justiciable controversy?

3 Constitutional Requirements:

1. Must have an injury in fact:

a. Actual and imminent (not conjectural or hypothetical); and

b. Concrete and particularized

2. Causal link between the injury and the conduct complained of (see allen v. wright, p 63)

3. Redressability (will the court’s decision alleviate the injury?  If alleviation of the injury is dependent on the actions of an absent third party, court’s generally don’t go for it)

n. injury in fact and causality satisfy the ‘actual dispute between adverse parties’ requirement, while redressability satisfies the ‘capable of judicial resolution’ requirement 

Prudential Requirements (may be negated by an express act of congress):

1. No third party claims (it’s presumed absent parties have the ability to bring claims themselves)

a. Exception, craig v. boren (1976)p.64, liquor vendor allowed to challenge law making age of consumption higher for women under the theory that buyer and seller interests are interchangeable

2. No assertion of generalized grievances (e.g. the general harm experienced by all citizens when the gov’t fails to comply with the law, not particularized)

3. No claims outside the zone of interest (e.g. something or someone not intended to be protected by the relevant statute)

Lujan v. Defenders of Wildlife (1992)-  No personal injury (which must be real and imminent, concrete and particularized), and no redressability (endangered species act §7 requires that federal agencies consult with secretary of the interior to ensure that actions they were taking did not negatively affect endangered species.  Secretary of interior said this does not apply to actions taken outside the U.S., P’s claim injury based on a desire to study endangered species)

n. With regulations that allegedly cause market forces to do something that harms you, to meet causality and redressability you have to show that the entities directly leading to your harm take actions completely dependent on the challenged regulations

Allen v. Wright (1984) “injury alleged is not fairly traceable to the gov’t conduct [plaintiffs] challenge as unlawful” (parents of black school children sue irs for giving tax exempt status to private discriminatory schools)

Raines v Byrd (1997) Congressman don’t have standing to bring suit because their injury (less effect given to their vote) is abstract (line item veto act is passed and some congressman bring suit) –later the parties who would actually be harmed by the particular line item veto successfully got it thrown out

Mootness and Ripeness

These issues are nonjusticiable because, if it is premature or too late, then the issue may never truly be a live case or controversy

Ripeness is implicated when the claimed injury is contingent upon future events

Look at:

1. Probability the predicted harm will take place

2. Hardship on the parties if immediate review is denied

3. Fitness of the record for resolving the issues presented

Mootness is implicated when one of the requirements (e.g. parties adverse to each other) is no longer satisfied  

Exceptions:

1. Capable of repetition but evading review: Exception set forth in Roe v. Wade, although the issue is moot after the birth has occurred, the SC reviews and holds it is not moot because all pregnancies will inevitably be a moot issue by the time the court gets around to adjudicating

2. Where a party has voluntarily ceased, unless there’s no reasonable expectation they will return to their old ways once the case is dismissed

Martin v. Hunter’s Lessee (1816)- Supreme Court can review state court decisions, although the constitution does not explicitly authorize it. Having a different rule would result in disaster where each state had a different constitutional interpretation (Virginia court says the supreme court cannot review state court decisions on constitutional law, Fairfax land dispute, whether the rightful owner of the land is the son of the English lord or the state of Virginia)

Cohens v. Virginia- Affirming the SC’s authority to review state court decisions, mentions that state court judges may be more susceptible to influence as they are not appointed for life, and may not be as educated as federal judges (guys arrested for selling another state’s lottery tickets against Virginia’s laws.  Court ruled against on the merits)

checks on the supreme court

1. Exceptions clause

2. Nomination by president and confirmation by senate
3. Impeachment

Exceptions clause, article III §2

In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be party, the Supreme Court shall have original jurisdiction. In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make. 

Ex Parte McCardle (1869)- The exceptions clause allows congress to impose limits on the SC’s appellate jurisdiction (writer is imprisoned, files writ of habeus corpus under a congressional act, which was repealed during oral argument in the SC)-last part says there’s a way he can have his claim heard, just not this way

n. Exceptions clause is rarely used, and McCardle is the leading case on this issue.  Even though there is no apparent limit, implicitly congress may not exercise this in a way that runs afoul of another constitutional provision

federal and state powers

The federal government is limited, and every exercise of national authority must be linked to a constitutionally granted power

Article I and 10th amendment

All legislative powers herein granted shall be vested in a congress of the US, which shall consist of a senate an house of representatives, all other powers are reserved to the states

Article I §8

Necessary and proper cause: the congress shall have power to … make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof

McCulloch v. Maryland (1819)- Necessary and proper does not mean strictly necessary.  “to employ the means necessary to an end, is generally understood as employing any means calculated to produce that end, and not as being confined to those single means, without which the end would be entirely unattainable.” States do not have the power to tax the federal gov’t.  Power to tax=power to destroy, and because federal entity affects everyone, state cannot control (MD imposes a tax on all banks that were not chartered by the state, sued a U.S. bank for payment of this tax, argues congress does not have power to charter a national bank)?  Read and fix this

-authoritative interpretation  of the necessary and proper clause today

Commerce Power

Article I § 8

Congress shall have the power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes (this means congress can regulate commercial exchange between states, although not exchanges entirely within a single state, and may prescribe rules under which the transaction may occur, including prohibiting the transaction)

n. Whenever congress is trying to regulate something that is not itself interstate commerce or an instrumentality of interstate commerce, it is doing so via the necessary and proper clause

Formalistic distinctions

1. Manufacturing and production (states)

2. Commercial intercourse (fed)
3. Direct intervention (fed)
4. Indirect intervention (states)
-1929 New deal:  Gave rise to expansion in the federal gov’t, lots of acts and committees and programs created by FDR, including the SEC and social security, led to the supreme court striking down a lot of stuff

-1937 court packing attempt, wanted to expand the number of justices in the court .  After the “switch in time” (J. Roberts began to vote more liberally in favor of new deal items), congress firmly defeated the attempt

n. Don’t ask whether the business affects interstate commerce, ask whether the objectionable action does

Wickard v. Filburn (1942)- If individuals actions in the aggregate affect interstate commence, then congress may regulate those actions (gov’t sets a maximum on wheat that can be produced to keep prices from dropping, farmer produces twice his maximum, but the wheat was used not just for sale but for home consumption and other farming purposes)

Heart of Atlanta Motel v. United States (1964)- “the determinative test of the exercise of power by the congress under the commerce clause is simply whether the activity sought to be regulated is ‘commerce which concerns more states than one and has a real and substantial relation to the national interest.” Result is that congress may enact and enforce the civil rights act of 1964, article II  (hotel refused to rent to blacks, places a burden on interstate commerce because blacks can’t travel as easily)

-Title II of the Civil Rights Act outlaws discrimination in places of public accommodation serving interstate commerce, such as hotels and theatres

Katzenbach v. Mcclung (1964)- In determining constitutionality under the commerce clause, SC asks whether congress could have had a rational basis for concluding that this affected interstate commerce, and congressional findings usually do it (family restaurant in Birmingham refuses to serve blacks except by takeout, purchases 46% of supplies from a local place that purchased out of state)

n. It does not matter if one particular instance of the thing being regulated does not relate to interstate commerce.  If congressional findings show that that thing would usually affect interstate commerce, then the law was permissible (e.g. marijuana growing and local distribution only)

United States v. Lopez (1995)- Congress can regulate 3 categories of activities: 

1. Use of channels of interstate commerce (e.g. hotel)

a. e.g. Terms and conditions on which goods are sold interstate

b. e.g. Restriction on types of goods that can be shipped between states 

2. Instrumentalities of interstate commerce or persons or things in interstate commerce (e.g. airlines, railroads, trucking companies, drivers)

a. note: Allows congress to impose safety standards on local rr companies that use the same rails as national rr companies as well 

3. Activities having a substantial relationship to or substantially affect interstate commerce (use necessary and proper clause to carry out commerce power)

a. e.g. Production of goods for use in interstate commerce may be regulated under the ‘substantially affects’ test

(gun possession statute, kid brings gun to school 18 usc § 922)-Gun possession is not itself economic, and the prohibition is not part of a larger regulatory scheme.  Rehnquist says the Wickard aggregation standard is only used when the activity in question is an economic activity

If economic activity substantially affects interstate commerce, the law will be upheld

-Lopez is the first time in over 60 years that the court overturned a commerce clause law by congress.  Looking at precedent, the pattern is that economic activity is within congress’ authority to regulate.

Substantial relationship test

1. The nature of the activity

a. Non-economic

b. Economic, meaning either

i. Properly characterized as economic in nature, or

ii. Regulation is a rational part of a larger regulatory scheme directed at economic activity (e.g. if the gun-free school zone act regulated transfer and possession of firearms, the regulation of possession is permitted as a subclass of non-economic activity that arguably enhances the economic activity purpose, because possession is easier to detect than transfer)

2. The actual relationship with interstate commerce, whether it has a substantial impact

Ways congress could enact non-economic commerce statute that would be upheld

1. Jurisdictional nexus:  Meaning a jurisdictional element which would assure through a case by case inquiry that the activity in question affects interstate commerce

2. Congressional findings showing how it affects interstate commerce

Gonzales v. Raich?

United States v. Morrison (2000)- Commerce clause may not be used to regulate private actors engaging in non-economic activity that only in the aggregate relates to interstate commerce (girl is raped by football players and complains to University, which doesn’t do much, she sues the players and university under the violence against women act, which was thrown out because of its inclusion of private actors)

Spending power

Article I § 8

Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States, but all duties, imposts and excises shall be uniform throughout the states

Article I § 9 says 

1. Direct taxes must be proportional to the population of the states (kind of irrelevant, because the only direct tax this century is income which is ok), and

2. No tax or duty may be laid on exports (only because they’re exports, tax can be laid on good that will be exported if the tax is laid on goods generally)

n. the power to tax and spend stands on its own, so even with regard to activities congress would not be able to regulate, they may tax or spend money on those activities

South Dakota v. Dole (1987)- Power exercised under the spending power must be: 

1. Unambiguous,  

2. For the general welfare, 

3. Germane to the purpose of the spending, and 

4. Not barred by the constitution 

(Federal gov withheld highway funding from states refusing to adopt 21 year old drinking age, SD challenges)-10th and 21st amendments don’t apply because this is not a regulation, merely an incentive

n. “general welfare” is for congress to decide, except in extreme circumstances where the court thinks the real purpose is disguised as general welfare.  See South Dakota v. Dole, “the level of deference to the congressional decision [to spend] is such that the court has more recently questioned whether ‘general welfare’ is a judicially enforceable restriction at all” (looking at buckley v. valeo)

Treaty power

Article II § 2:  The president shall have power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of the Senators present concur

Treaty: a compact between the U.S. and a foreign nation that meets the advice and consent requirements

1. Self executing: establishes enforceable domestic law without further acts by congress, automatically pre-empting conflicting laws

2. Non-self executing: requires further act by congress (e.g. appropriation of money or criminalizing of conduct)

n. Although treaties trump pre-existing state law and federal law, subsequently enacted federal laws (but not state laws) can invalidate treaties

Missouri v. Holland (1920)- Treaties are valid unless they violate a constitutional right, despite congress’ inability to otherwise pass the laws in the particular treaty (treaty signed between US and England regulating killing and capturing of certain migratory birds, congress enacts laws under the treaty by necessary and proper clause article I § 8)

Section 5 power

14th amendment §5: Congress shall have the power to enforce, by appropriate legislation, the provisions of this article

United States v. Morrison (2000)- Congress may not regulate all persons under the 14th amendment, a law that purports to regulate private actors exceeds the scope of congress’ § 5 power (girl who gets raped by football players sues them and university under the violence against women act, authorizing a civil remedy for gender-motivated violence)

-Prophylactic legislation under § 5 must have a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end

State autonomy limits

*National League of Cities v. Usery (1976)- States are immune from regulation for things that are a traditional government function, such as police, fire, etc. (fed amends fair labor standards act to include minimum wage/max per hour, congress is stepping into an area traditionally regulated by the state gov)

Garcia v. San Antonio Metropolitan Transit Authority (1985)- National league of cities overruled, the state immunity rule is “unworkable” and therefore is done (more fair labor standards act wage/hour regulations)-still good law

-Justice Blackmun implicitly says the judiciary should not decide this, rather because the people elect reps in congress (political safeguards of federalism), their decision being the will of the people should be trusted

New York v. United States (1992)- Congress may not commandeer the state legislative process by directing the states to regulate themselves.  i.e. may regulate it themselves, may require or prohibit actions in any way they would like, but may not order states to regulate (statute imposes obligations on states to take care of the disposal of radioactive waste, says if a state fails to take care of it by a particular date they take title and therefore incur possible liability for the waste)-10th amendment issue, legislative function
Printz v. United States (1997)- Congress may not order state to administer programs (gun control act requires officers to perform background checks on those purchasing handguns)-this is an executive, rather than legislative function, so if anyone were to handle it it would be the prez, but also congress can’t commandeer state officials to implement a federal regulatory program

the dormant commerce clause

Any state law that conflicts with federal regulation of interstate commerce will be struck down under preemption.  But, even where congress has not legislated under the commerce clause and the clause therefore remains dormant, state laws that burden or discriminate against interstate or foreign commerce may be invalidated.

3 types of laws potentially run afoul of the dormant commerce clause:

1. Laws whose purpose is to regulate interstate commerce, or whose effect is control out of state transactions (didn’t talk about this I don’t think)

2. Laws that discriminate against interstate commerce

a. On their face

b. As applied, or

c. By their disproportionate impact on out of state interests

3. Laws that burden interstate commerce

n. Patently discriminatory laws are per se invalid unless they further an important non-economic state interest and there are no reasonable (read: less discriminatory) alternatives available

Balancing test for violation of the dormant commerce clause:

Burden on interstate commerce vs Benefit to state (if the burden exceeds the benefit, it violates the dcc)

Philadelphia v. New Jersey (1978)- Under the dormant commerce clause, may not pass laws that facially discriminate against citizens of other states (NJ legislation prohibits importation of waste for landfill)

Dean Milk Co. v. Madison (1951)- no economic protectionism allowed.  The fact that only some in state milk was burdened will not make up for the fact that all out of state milk was burdened (town says no milk can be sold that was not pasteurized within 5 miles of the town)

Hunt v. Washington State Apple Avertising Comm’n (1977) Laws having a discriminatory effect are invalid (state law says you have to use our grading system, even though yours is higher, court says no)p.278

Kassel v. Consolidated Freightways Corp. (1981)- A different requirement than bordering states for interstate travel may be so burdensome as to violate the dormant commerce clause, where the state’s safety interest does not outweigh said burden (Iowa won’t let large trucks of a certain size travel through the state, has exception for border cities)*plurality opinion

n. state’s attempt to regulate by either statute or through a private contract will be struck down

Market participant exception

Where a state enters the marketplace as a participant, its actions are treated as being like those of a private party, and the state is exempt from the restraints of the dormant commerce clause

e.g. States may choose to buy or sell to/from only in state companies 

South-Central Timber Development, Inc v. Wunnicke (1984)- Market participation exception only applies to conditions placed upon market state is actually engaged in, and may not regulate downstream actions (Alaska says if you buy timber here you have to get it processed here, but they’re only engaged in the business of selling timber, so they can only regulate selling)

priviledges and immunities clause

Article IV §2 The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states (also slaves trying to escape enslavement and criminals trying to escape justice must be returned)

· Enacted to help fuse into one nation a collection of independent sovereign states 

· Protects privileges and immunities of state citizenship

United Building & Construction Trades Council v. Mayor and Council of Camden (1984)- Two step inquiry:

1. Does the statute discriminate against a fundamental right?  (in this case, right to pursue a common calling)

2. Is there a substantial reason the state has for infringing on this right, and if so is there a close relationship between the reason and the action?

(remanded to lower court to determine #2 of inquiry below) (Camden requires construction companies working on city stuff to hire at least 40% residents, which falls into the market participant exception of the dormant commerce clause rule)

Privileges and immunities protected by the clause include (per corfield v. coryell which we did not cover):

1. The right to travel in or through a state

2. The right to reside in a state for business or other purposes

3. The right to do business in a state

4. The right to take, hold and dispose of real and personal property

5. An exemption from higher taxes or impositions than are paid by the other citizens of the state

6. *S. Court added later can’t refuse to make medical care available to out of staters (people seeking abortions in other states was the issue, doe v. bolton)

preemption

Article VI clause 2: The Supremacy Clause
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding

-Basically says state law has to yield to the constitution, and constitutionally permitted federal laws and treaties

McCulloch v. Maryland again, power to tax=power to destroy, and to allow a state to do this would be to affirm the authority of an individual state to negate the federal governments authority, which is contrary to the principle of federal supremacy embodied in the constitution.  The federal gov’t and its instrumentalities are immune from state-imposed interference

-To what extent, if any, did congress intend to displace a state law like the one in question?

Pacific Gas & Elec. Co. v. State Energy Resources (1983)- Where one law is concerned with storage for economic reasons and one is concerned with safety, they do not come into conflict (California enacts statute saying a place for current nuclear waste must be found before it will certify new nuclear plants, congress has a disposal law, preemption?)

Types of Preemption:

1. Express preemption (congress expressly describes the extent to which a federal enactment preempts state law)

2. Implied preemption

a. Conflict preemption (state law imposes inconsistent obligations on affected parties, or interferes with the objectives of the federal scheme)

i. Impossibility: literally cannot comply with both

ii. Obstacle/Frustration of purpose: state law creates an obstacle to the accomplishment and execution of the full purposes and objectives of congress

b. Field preemption (congress intends to occupy the field of a substantive area, therefore precluding any state regulation within that field)

i. Even if a state law is consistent with the overall scheme, it is supplanted by federal law

ii. Analysis, try to infer intent to occupy the field from

1. Pervasiveness of the regulation

2. Federal interest 

3. Traditionally has the type of regulation been left to the feds or the state?

For conflict preemption obstacle analysis, ask:

1. What is the federal objective; and

2. To what extent does the state law interfere with the realization of that objective

Florida Lime & Avocado Growers, Inc. v. Paul (1963)- Merely because a federal and state law govern the same area and require different things, that will not render state law unconstitutional unless it was in conflict or congress intended to regulate the field of law (under federal law, avocados were certified mature, but California requires a certain oil content, which is stricter.  Court found no reason FL could not comply with both)

Gade v. National Solid Wastes Management Ass’n (1992)- No duplication between federal and state law (OSHA regulation conflicts with Illinois safety statute)

executive encroachment on legislative powers

Article II §§ 2 and 3

President is commander in chief of the armed forces and shall have certain powers…

1. Grant pardons and reprieves

2. Make treaties

3. Appoint judges and other federal officers

4. President shall recommend measures to congress

5. Receive ambassadors

6. Take care that the laws be faithfully executed

Inherent executive power: Power the president has which is not embedded in a statute passed by congress

Youngstown Sheet & Tube Co. v. Sawyer (1952)- The president’s executive power is given either by statute, or specifically enumerated in article II.  The aggregate of the president’s article II power does not extend (steel workers strike, president Truman seizes steel mills)-president’s order amounted to law making

Jackson’s Youngstown opinion describes three characterizations of president’s power (Jackson’s tripartite is most widely relied on in later decisions and provides a useful general framework) p.352:

1. Max-Acts pursuant to the express or implied authorization of congress or pursuant to independent constitutional authority

a. May be said to personify the federal sovereignty.  If an act at this point is deemed unconstitutional, it usually means the federal gov’t as an undivided whole lacks the power

2. Twilight-Acts in absence of a congressional grant or denial of authority, relying on independent powers where president and congress have concurrent authority (congressional indifference or acquiescence enables independent presidential responsibility as a practical matter)

a. Test of power is likely to depend on imperatives of events and contemporary imponderables rather than abstract theories of law

3. Lowest ebb-Takes measures incompatible with express or implied will of congress

a. Must be scrutinized with caution, courts can sustain presidential action only by disabling congress from acting upon the subject

Dames & Moore v. Regan (1981)- Where congress acquiesces to the president’s necessary action to resolve a foreign policy dispute, the courts won’t interfere (to get hostages back, US agrees to let all claims between US and Iran be decided by a tribunal, taken out of US courts)

executive discretion in war and terror

Article I §9, the suspension clause:

The privilege of writ of habeas corpus shall not be suspended unless when in cases of rebellion or invasion the public safety may require it (neither criminal nor civil, sort of collateral relief)

n. habeas corpus was suspended during the civil war

Ex Parte Quirin (1942)- Constitutional rights are not afforded to enemy aliens, rather these situations are governed by the laws of war (in this case, a lawful combatant gets Geneva convention protections, but an unlawful combatant does not) (some German saboteurs, one of which had some claim to being a US citizen were caught, tried, and sentenced to death by a military tribunal, they claim violation of 5th and 6th amendment rights)

Hamdi v. Rumsfeld (2004)- Due process demands that a citizen detainee be given a chance to refute his classification as an enemy combatant (Hamdi is captured in Afghanistan, but is a US born Saudi-American, was held in solitary confinement without access to counsel for about 3 years)

Rasul v. Bush (2004)- In a U.S. controlled territory, federal courts have jurisdiction to hear habeas requests (Guantanamo detainees ask for habeas relief, do federal courts have jurisdiction?)

Hamdan v. Rumsfeld (2006)- To institute different military trial procedures, the executive must be acting pursuant to legislative approval (Armenian citizen held in Guantanamo will be tried for conspiracy by a military tribunal, he contests this)

n. In response to this, congress passed the military commissions act, which essentially allows the president to hold people indefinitely, interpret the Geneva conventions and no more habeas

congressional encroachment on the executive actions

Note: Because separation of powers exists not to protect the branches, but to protect individuals from the evils of concentrated power, an encroachment may not be upheld simply because the branch being encroached on doesn’t mind

Non-delegation doctrine:  Because article I § 1 vests “all” legislative power in the congress, congress may not constitutionally delegate its lawmaking power to another branch (kind of a legal fiction, congress frequently authorizes other branches to develop rules or standards, and the court has said they can do this as long as they set forth by statute ‘an intelligible principle to which the person or body authorized to act is directed to conform’, e.g. to promote public welfare)

INS v. Chadha (1983)- Congress may not override executive decisions, even those given by congress, unless by the constitutionally provided method of a bicameral vote (congress delegates to the exec the power to stay deportation of an immigrant, but in that event provides for a vote to deport the immigrant after all by one house of congress) 

-in other words, majority says use of legislative power must be done in the manner constitutionally provided

Clinton v. New York (1998)- A law may not be enacted that was not executed in its final form by the constitutionally provided process (line item veto act allows prez to cancel some part of a bill, question of whether congress has given away some of it’s legislative power)

Bowsher v. Synar (1986)- Congress may not control the execution of its laws (act intended to control budget deficit requires comptroller general to impose budget cuts across the board using discretion when overbudget.  Because the cut would be an executive act and the CG is an agent of congress, congress would be functioning as executive)

Myers v. US (1926)- president gets to pick his team ( (postmaster general removal case)

Humphrey’s executor v. US (1935)- Myers principle is limited to purely executive officers (meaning officers engaging in quasi-legislative actions may be tinkered with, such as the ftc)

n. President’s power to remove with absolute discretion turns on whether the function is purely executive or at least partially judicial

article II §2 clause 2

…he shall nominate, and by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the courts of law, or in the heads of departments.

Morrison v. Olson (1988)- The court will sometimes use a functional standard and look to whether a minor encroachment is really an attempt for another branch to grab power, or whether it interferes with the central function of whatever branch is being encroached upon.  Congress may restrict removal as long as it doesn’t interfere with the president’s ability to faithfully execute laws 

(ethics in gov’t act, which authorized employment of independent counsel to investigate and prosecute government officials, gave dc court of appeals power to appoint prosecutor, and atty general power to remove with good cause)

-Strong Scalia dissent, says the president gets exclusive power over executive functions, period.

Prof’s note on material: President has power to remove executive officials, but congress may restrict that power if independence is needed, but congress cannot completely remove President’s power and may not vest that power in itself

Mistretta v. United States (1989)- Some, but not all power may be given up/co-mingled, and the court expects that some co-mingling is inevitable (sentencing reform act of 1984 provides for an independent commission in the judicial branch containing at least 3 judges appointed by the president, which creates and reviews sentencing guidelines)

individual rights

Barron v. Mayor and City Council of Baltimore (1833)- pre-civil war reconstruction amendments, Marshall holds that the bill of rights is meant to restrict the federal government and did not provide for individual rights vis a vis the states (city construction knocked a bunch of sand into harbor, which is no longer useful as a harbor, Barron claims 5th amendment takings and compensation)

-Madison drafted 16 amendments, 12 of which were passed and 10 of which were ratified, now called the bill of rights

14th amendment

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws

n. Corps are not citizens for the purposes of privileges and immunities

Police power gives states the right to regulate public health, safety, morals and welfare

Slaughter-House Cases (1873)- 14th amendment protects rights conferred by virtue of national, but not state citizenship, and 14th amendment does not restrict state police power (LA law created a monopoly for a particular business to have the exclusive right to slaughter livestock, independent butchers required to slaughter at this slaughterhouse at a rate fixed by statute, while competitors were required to close)

-article 4 §2 privileges and immunities clause protects out-of-staters from discrimination and right to pursue a common calling, but court finds this does not apply

n. the privileges and immunities portion of the slaughter-house opinion stands, but the due process and other portions of the opinion do not

Privileges and immunities of national citizens:

1. Right to travel throughout the united states

2. Right to protection of the federal government while at sea or abroad

3. Right to petition the national government

4. Right to habeas corpus

5. Right to protection of federal treaties

n. these are rarely used because most are protected against state violation by other parts of the constitution

Saenz v. Roe (1999)- US citizens have a right to choose to reside in any state and claim state citizenship there, and discrimination on the basis of having recently moved is violative of privileges and immunities (California says newly arrived residents are limited to the amount of welfare they would have received in their prior residence for a year)  ----

-They can’t claim privileges and immunities under article IV, because there’s no discrimination against citizens of other states (they’re now citizens of CA).  They can, however, bring a claim under the 14th amendment for discrimination against national citizens, violating their right to travel and become a resident of any state

n. exception for portable benefits such as a college education because you can acquire them while a citizen and take them with you

Deciding selective incorporation:

1. Did framers of the 14th amendment intend the bill of rights to be applicable to state/local gov’s?

2. Division of power between fed and state gov’t?

3. Judicial role?

Selectively incorporated into 14th amendment due process:

1. First amendment in its entirety

2. 4th amendment in its entirety

3. 5th amendment with respect to double jeopardy, self incrimination, taking of private property

4. 6th amendment in its entirety

5. 8th amendment right against excessive bail and cruel and unusual punishment

substantive due process

economic regulation

-Lochner era: protection of economic liberties (particularly freedom of contract)

-Modern substantive due process: protection of non-economic liberties

Lochner v. New York (1905)- Due process of law includes the right to contract and therefore gov’t action infringing on that right is subject to strict scrutiny, and redistribution and paternalism is an illegitimate governmental activity (law passed that says bakers can’t work more than 10 hours per day)

-notable Holmes dissent, says the court is making a policy decision best left to the people

n. Lochner is now regarded as the quintessential example of the court overreaching, and has been widely discredited

Lochner majority in a nutshell

1. Freedom of contract protected by 14th amendment due process

2. Infringing on this right triggers heightened scrutiny

3. Redistribution of wealth or paternalism is not a legitimate end of gov’t

Nebbia v. New York (1934)- Price control, like any regulation, is unconstitutional only if arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt (NY fixes prices on milk and charges store owner who sold below the minimum price)

West Coast Hotel Co. v. Parish (1937)- Regulation of the health of workers with relatively little bargaining power is not wealth redistribution, and is a legitimate government aim (state implements minimum wage for women)-reasoning, poor health will be paid for by the masses through taxes, therefore the public has an interest

United States v. Carolene Products Co. (1938)- Note 4: The existence of facts supporting the legislative judgment is to be presumed, but operation of this presumption may be narrowed when 

1. Legislation appears on its face to fall within something prohibited by the first 10 and 14th amendments  

2. Legislation interferes with the political process (which would ordinarily be the mechanism for curing legislative defects)

3. Statutes appear to target religions or minorities (because minorities can’t necessarily protect their rights through the political process)

(law prohibits taking skim milk and adding non milk fats, upheld)

-This case gives rise to a constitutional double standard, where a great deal of deference is given to some cases and not to others

Williamson v. Lee Optical Co. (1955)- Rational basis doctrine, a law need not be logically consistent with the aims of the statute, it is sufficient that there is an evil to be corrected and it might be thought that the legislative measure was a rational way to correct it (statute prevents anyone from advertising and selling glasses/frames without a prescription from an optometrist or ophthalmologist)

takings and contracts clauses

5th amendment: private property shall not be taken for public use without just compensation

Taking determination:

1. Economic effect on property owner

2. Extent to which the regulation interferes with reasonable investment backed expectations of owner

3. Character of government action (way in which this took place)

Kelo v. City of New London (2005)- Takings under the 5th amendment may be for “public interest,” and need not be for “public use” (gov’t exercises imminent domain to take residential property for their economic development plan, which included a downtown shopping area, marina, r&d office space)-So long as taking is not intended to directly benefit a private party, it’s ok

Article I §10

No state shall enter into any treaty, alliance, or confederation; grant letters of marque and reprisal; coin money; emit bills of credit; make anything but gold and silver coin a tender in payment of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts, or grant any title of nobility

Home Building &Loan Ass’n v. Blaisdell (1934)-  (Minnesota law temporarily prevents mortgagor’s from foreclosing, constituting a modification of private contracts)-deferential rational basis review

noneconomic liberties

Meyer v. Nebraska (1923)- Court recognizes non-economic right to raise children as parents see fit (gov’t said can’t learn German in school)

Griswold v. Connecticuit (1965)- US citizens have a right to privacy, and implicit rights have been and can be found in the penumbra of the bill of rights (married couple wants contraception, 2 statutes prohibit distribution and use respectively)

-9th and 14th amendment, one of the reserved rights

-also in penumbra of the 1st, 4th and 5th amendments

Eisenstadt v. Baird (1972)- Law is invalidated on equal protection grounds using rational basis review, and says that Griswold is a right to be free from governmental intervention in decision about reproduction (MA law prevented distribution of contraception to unmarried individuals)

Roe v. Wade (1973)-  (law prohibits abortion except to save mother’s life)

1. Impinging on a fundamental right? 

a. Yes: Strict scrutiny, ends must be compelling and means must be necessary

b. No: Rational basis review

2. Impinging on a non-fundamental right?

a. Yes: Ends must be legitimate and means must be rationally related

b. No: Rational basis review

3. Discriminatory?

a. Yes: Ends must be legitimate and means must be both necessary and the only way

Roe v. Wade (1973)- Right of privacy, 9th and 14th amendments, gives woman qualified right to terminate pregnancy.  At some point, the state’s interest in the health of the mother and the potentiality of human life become compelling (end of the first trimester is where the court draws the line for no regulation, may regulate with regard to health of the mother from that point to viability and may ban after the point of viability) (Texas law bans abortion)

Planned Parenthood of Central Missouri v. Danforth (1976)- The state cannot delegate authority for abortion, even to the husband, because the woman is more affected (spousal consent case)

Planned Parenthood v. Casey (1992) An abortion law placing an undue burden (law has purpose or effect of placing a substantial obstacle in her path) on the woman seeking an abortion is unconstitutional

Upholds pre/post viability portion of Roe, and discards strict trimester framework.  Also following analysis of stare decisis applied, changing rules of law based on whim of the public robs the court of legitimacy, and therefore power (court reexamines roe)

When reviewing a prior decision, stare decisis requires court to consider whether:

1. Rule defies practical workability

2. Substantial reliance interests have developed

3. Related principles of law have developed so as to render the old rule no more than a remnant of an abandoned doctrine

4. Based on facts that have changed or proven untrue

Stenberg v. Carhart (2000) A straightforward application of Casey requires an exception for the mother’s health (NE law bans partial birth abortions without an exception to save mother)

family/sexuality

Loving v. Virginia (1967) Freedom to marry has long been recognized as a vital (fundamental) personal right, and to deprive someone of this right is to deprive him of due process of law (bans interracial marriage) p.591

Moore v. East Cleveland (1977)-court strikes down zoning law prohibiting people who are not in a nuclear family from living together, finds family right

Lawrence v. Texas (2003) Due process right to liberty includes right to engage in sexual conduct of your choosing without interference from the gov’t (Texas homosexual sodomy law at issue)-overrules bowers v. hardwick, Kennedy says it’s a logical extension of Griswold, roe and casey

death

Cruzan v. Director, MO Department of Health (1990) There is a non-fundamental constitutional right to refuse medical treatment under due process, but this must be weighed against state interests (car accident, vegetative state, no living will but had made oral statements to a housemate that she would want the plug pulled, MO has law that says must show by clear and convincing evidence that she would want life support withdrawn)

Washington v. Glucksberg (1997) Interest in committing suicide is not a fundamental right/liberty interest (WA bans assisted suicide with exception for refusal of medical treatment)

Vacco v. Quill (1997) Laws banning suicide and upholding exception for refusal of medical treatment are not inconsistent
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