
Constitutional Law II Synthesized Outline

Equal Protection
[1] Is there government action?

[a] Is it federal government action?

[i] Apply Fifth Amendment

[1] Equal protection clause read into the Fifth Amendment’s due process clause, not included in text

[b] Is it private action?

[i] If yes, is it specific to racial discrimination [“badges and incidences of slavery”]?

[1] Apply Thirteenth Amendment § 2: § 1: Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.  § 2: Congress shall have power to enforce this article by appropriate legislation.
[a] Congress, pursuant to the authority vested in it by the Thirteenth Amendment which clothes “Congress with the power to pass all laws necessary and proper for abolishing all badges and incidents of slavery, may validly bar all racial discrimination, private as well as public, in the sale or rental of property.”  Jones v. Alfred Mayer Co. [1968]
[b] A member of a resident’s association who rents out his home to a black person cannot be prohibited from making such a rental agreement since it is not a private social club and the only selective element is race which is prohibited by the Thirteenth Amendment.  Sullivan v. Little Hunting Park, Inc. [1969]
[c] Private, commercially operated non-sectarian schools are prohibited from denying admission to prospective students solely on the basis of race based on the Thirteenth Amendment.  Runyon v. McCrary [1976]
[2] If applying Fourteenth Amendment § 5, then no: Fourteenth Amendment provides the state government may not discriminate against individuals on the basis of race under the equal protection clause and due process clause; does not regulate the behavior of private actors.
[a] Fourteenth Amendment does not reach private acts of discrimination but encompasses only state action that is discriminatory.  Invalidated Congress’ regulation of private parties for the purpose of preventing race discrimination. Civil Rights Cases [1883]
[b] Violence Against Women Act’s remedial provision allowing federal civil damages to victim of sexual violence, is unconstitutional since provision is based on sex discrimination prohibited by Fourteenth Amendment which only governs state action, not private action.  
[i] Dissent: [Justice Breyer] Had states been doing their job [not failed to act], Congress would not have had to step in to regulate this area.  United States v. Morrison [2000]
[ii] Exception: Public function [When states may regulate private action based on race.]
1. Private company-owned town may not limit free speech guaranteed by First Amendment and incorporated against states through Fourteenth Amendment when company operates town to public’s benefit.  Company-town is subject to state regulation.  Marsh v. Alabama [1946]
2. A park serves community, is in public domain, and is subject to restrictions of Fourteenth Amendment and therefore cannot discriminate against those who frequent park.  Evans v. Newton [1966]

[iii] Limit to public function exception
1. There is no state action in a public utility’s cut off of service, because “the supplying of utility service is not traditionally the exclusive prerogative of the State.”  Court needs to find a nexus between private action and state to make the action a state action.  Jackson v. Metropolitan Edison Co. [1974]

2. Warehouseman’s proposed sale of goods entrusted to him for storage to satisfy warehousemen’s lien under UCC is not state action. “Whether termed ‘traditional,’ ‘exclusive,’ or ‘significant,’ the state power to order binding, nonconsensual resolution of a conflict between debtor and creditor is exactly the sort of power with which [due process] is concerned.”  Flagg Bros., Inc. v. Brooks [1978] 

[iv] Distinction between public function and non-public function holdings
1. Public function is found when there’s a nexus between private action and state action such that the state is:

a.
Responsible for the specific conduct of which P complains

b.
Responsible for exercising a coercive power or is
c.
Responsible for providing significant encouragement [covert or overt] to the private party
2. When private action benefits the public

[v] Exception: State action in enforcement of private agreements
1. Judicial enforcement [or non-enforcement] of a private racially restrictive covenant is considered state action for Fourteenth Amendment purposes.  Shelley v. Kraemer [1948]

d. Note: Contracts with clauses the court won’t hold as enforceable means that the state is always involved in contract law – broad, problematic.

2. A court’s decision to uphold enforcement of a provision of a will that would result in racially discriminatory action in the public arena [park] does not violate Fourteenth Amendment if all citizens are prohibited from using park, regardless of race.  Evans v. Abney [1970]

3. A private restaurant using a state-run parking garage is subject to Fourteenth Amendment and cannot operate in a racially discriminatory manner since the “state has so far insinuated itself into a position of interdependence with the restaurant that it must be recognized as a joint participant in the challenged activity.”  Burton v. Wilmington Parking Authority [1961]

4. There is state action in a voters’ initiative resulting in state repealing fair housing laws barring racial discrimination in the sale or rental of private dwellings.  State’s encouragement to repeal an anti-discrimination law constitutes state involvement such that it violates Fourteenth Amendment.  Reitman v. Mulkey [1967]

[vi] Limit to state action in enforcement of private agreements
1. To find unconstitutional state action in situations where the impetus for the discrimination is private, state must have “significantly involved itself with invidious discriminations,” and issuing a state liquor license to a private establishment does not constitute significant involvement.  Moose Lodge No. 107 v. Irvis [1972]

[vii] Distinction between state action in private agreements and no state action in private agreement holdings
1. Need “significant [or substantial] involvement” for a court to hold that a state was involved in a private action.

2. Need state’s authorization and encouragement in enacting a discriminatory statute, not just state’s mere acquiescence in private action

[ii] Criticism of state action implied in private action:

[1] Does not apply to large private entities that have control over large numbers of people
[a] Counterargument: Private entities are subject to statutes based on the constitutional standards imposed on the government
[c] Is it state government action?

[i] State action doctrine: Fourteenth Amendment applies to state and local governments and officers at all levels but not to private individuals.
[1] State action in regulation and provision of subsidies

[a] A creditor’s attachment of a debtor’s property in an ex parte proceeding pursuant to a state law constituted state action since the private party’s joint participation with state officials in the seizure of disputed property is sufficient to characterize that party as a state actor for purposes of the Fourteenth Amendment.  

[i] Dissent: Simply invoking state legal procedures does not constitute “joint participation.” Lugar v. Edmonson Oil Co. [1982]
[ii] Distinction Flagg Bros.: Warehouseman’s lien could be received without state official.

[b] A private litigant’s use of peremptory challenges, a statutory creation, to exclude jurors based on race constitutes state action and is a violation of the Fourteenth Amendment’s equal protection clause.  Edmonson v. Leesville Concrete Co. [1991]

[c] Statewide interscholastic athletics association, comprised of public and private schools, is state actor because of state’s “public entwinement” in management and control of association.  Brentwood Academy v. Tennessee Secondary School Athletic Association [2001]

[i] Dissent: Argues this is a prohibited extension of the “public function” exception because prior cases have only found state action when the organization performed a public function; was created, coerced, or encouraged by the government; or acted in a symbiotic relationship with the government.

[2] Limits on state action in regulation and provision of subsidies 

[a] Certain privately owned nursing homes receiving reimbursements from state for caring for Medicaid patients were not state actors for purposes of claim by class of Medicaid patients asserting that their procedural due process rights were violated when they were transferred by nursing home to less expensive health related facilities.  Mere fact of extensive state regulation of nursing homes did not trigger Fourteenth Amendment guarantees.  Blum v. Yaretsky [1982]

[b] Private schools’ income derived primarily from public sources and regulated by public authorities do not trigger state action when discharging certain employees because action of government is not significant or total in engagement.  Rendell-Baker v. Kohn [1982]

[c] State’s failure to act to protect a boy from a violent father did not trigger Fourteenth Amendment protections because nothing in the due process clause requires the state to protect the life, liberty and property of its citizens against the invasion by private actors, and the boy and state did not have a special relationship.  

[i] Dissent: The state actively intervened in the boy’s life and their inaction was as powerful as the abusive power of action; oppression can result when a state undertakes a vital duty and then ignores it; the state’s intervention triggered a fundamental duty to aid the boy once the state learned of the severe danger to which he was exposed. DeShaney v. Winnebago County Social Services Dept. [1989]
[ii] Justifications for state action doctrine

[1] Federalism

[2] Separation of powers: Legislatures should control private conduct

[3] Constitutional history: Constitution created to curtail government authority and action
[iii] Criticism of state action doctrine

[1] Autonomy/liberty: States should be free to act under the Tenth Amendment

[2] Is there a governmental [state/federal] classification involved?

[a] How does the law distinguish between people?

[i] Facially discriminatory?

[1] Definition: Law specifically discriminates against a class of people by naming them within the language of the regulation.

[a] No superior class of people

[b] Cannot treat one class as dominant over another

[c] Cannot give preferential treatment to one group over another

[d] Justice Harlan’s caste and color-blind principles

[2] Cases with facially discriminatory restrictions

[a] Jury selection

[i] A law excluding blacks from serving on a jury where a black man was a defendant violated the Fourteenth Amendment the purpose of which was to “secure to a race recently emancipated all the civil rights the superior race enjoy.”  Strauder v. West Virginia [1880]

[b] Separate but equal

[i] The separate but equal accommodations don’t imply an inferiority of one race to another.  The assumption that the separate accommodations are a “badge of inferiority” upon the colored race is one that the colored race itself put that construction on it.  If one race be inferior to the other socially, the Constitution cannot put them upon the same plane

1. Dissent: [Justice Harlan] The law’s origin is not to exclude whites from black compartments but to exclude blacks from white compartments; statute interferes with person freedom of citizens.  In view of the Constitution, there is no superior, dominant, ruling class of citizens and there is no caste; our Constitution is color-blind.  Plessy v. Ferguson [1896]

[ii] Limitations on separate but equal [public education]   

1. The state is obligated to furnish Gaines, within its border facilities, legal education substantially equal to those which the state there offered for persons of the white race, whether or not other Negroes sought the same opportunity.  Missouri ex rel. Gaines v. Canada [1938]

2. A separate law school that is not equal is not constitutional only because it was created specifically for blacks – the applicants must be accepted to the whites-only school.  Sweatt v. Painter [1950]

3. It is unconstitutional to accept a black student to a whites-only school but keep him separated from the other students and professors; his separation creates the inequality.  McLaurin v. Oklahoma State Regents [1950]

[iii] Separate but equal overruled
1. Separation is inherently unequal.  
d. [Justice Harlan] Color-blindness: “Our Constitution is color-blind.”  Caste: Race discrimination is not permissible when it has the social and psychological effect of stigmatizing or subordinating a racial group; to separate blacks and whites gives black children “a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.” Brown v. Board of Education [1954]

[iv] Implementation of Brown v. Board of Education
1. Students should be allowed into white schools as soon as practicable and their education should be as equitable to that of the whites.  Courts will determine whether this is happening or not but the schools are responsible for making it equitable.  Brown v. Board of Education II [1954]
2. “Freedom of choice” programs allowing students to choose the schools they wish to attend are not constitutional; Brown says school boards are charged with the affirmative duty to take whatever steps might be necessary to convert to a unitary system in which racial discrimination would be eliminated root and branch.  Green v. County School Board [1968]
3. If right is violated, the court may require a more rigorous plan to effectuate desegregation even if re-districting is put into effect.  Swann v. Charlotte-Mecklenburg Board of Education [1971]
4. If the program of these areas was to segregate then desegregation needed to happen by any and all means necessary. Keyes v. School District [1973]
[v] Limits to court’s power in implementing Brown v. Board of Education
1. Absent inter-district violation, inter-district remedy not needed. Milliken v. Bradley [1974]
2. The Court is limited in its power to implement desegregation by imposing fiscal burdens on states and localities. Missouri v. Jenkins [1990]
3. Salary increases and remedial education programs designed to address low student achievement levels are unconstitutional as a remedy to segregation.  The nature and scope of the remedy are to be determined by the violation and requires that federal court decrees directly address and relate to the constitutional violation itself.  Missouri v. Jenkins [1995]
4. Injunctions entered in school desegregation cases are not intended to operate in perpetuity.

d. Dissent: After 65 years of official segregation, 13 years of desegregation is not enough.  School desegregation jurisprudence establishes that the effects of past discrimination remain chargeable to the school district regardless of its lack of enforcement of segregation and the remedial decree is required until those effects have been fully eliminated.  Board of Education of Oklahoma City v. Dowell [1991]
[vi] Separate but equal overruled in the federal government

1. Racial segregation in D.C. public schools violates due process clause of Fifth Amendment.  Fifth Amendment does not contain an equal protection clause but the concepts of equal protection and due process stemming from the American ideal of fairness are not mutually exclusive.  Discrimination may be so unjustifiable as to be violative of due process.  Liberty cannot be restricted unless there’s a proper governmental objective.  Segregation in public schools is not a proper governmental objective.  Bolling v. Sharpe [1954]

[c] Interracial cohabitation

[i] Criminal adultery and fornication statutes prohibiting cohabitation by interracial unmarried couples are unconstitutional.  Classifications based upon race of participants must be viewed in light of historical fact that central purpose of the Fourteenth Amendment was to eliminate racial discrimination emanating from official sources in states.  Policy renders racial classifications constitutionally suspect and subject to most rigid scrutiny and in most cases irrelevant to any constitutionally acceptable legislative purpose. McLaughlin v. Florida [1964]

[d] Anti-miscegenation statutes

[i] The Equal Protection Clause demands that racial classifications, especially suspect in criminal statutes, be subject to the most rigid scrutiny.  VA’s miscegenation statutes rest solely on distinctions based on race and prohibit interracial marriages involving white persons; clearly the aim is to maintain white supremacy and this is not a legitimate state objective.  A state law restricting the freedom to marry solely because of racial classification violates the Equal Protection Clause.  Loving v. Virginia [1967]

[e] Interracial re-marriage and custody

[i] Custody rulings resting on race are unconstitutional and is clear in cases where outcome would have been different if P had married white person.  Reality of private biases and possible injury they might inflict are impermissible considerations for removal of an infant child from the custody of its natural mother – the law cannot give such private biases effect. Palmore v. Sidoti [1984]
[f] Racial segregation in prisons
[i] Strict scrutiny must be applied to state policy of segregating prisoners by race where preventing racial gang violence was the justification.  In Brown v. Board the Court ruled that racial classifications receive close scrutiny even when they may be said to burden or benefit the races equally; by insisting that inmates be housed with other inmates of the same race, it is possible that prison officials will prevent breeding further hostility among prisoners and reinforcing racial and ethnic divisions.  Remanded to determine if policy was constitutional under strict scrutiny. 

1. Dissent: [Justice Scalia] The Constitution has demanded less within prison walls; the majority is concerned with sparing inmates the indignity and stigma of racial discrimination; CA is concerned with their safety and saving their lives. Johnson v. California [2005]

[g] Japanese internment  
[i] Under the strictest level of judicial scrutiny, the government’s fear of disloyal Japanese Americans during World War II was a compelling enough state interest such that their interment was necessary to achieve the government’s exclusion of them from mainstream society.  Pressing public necessity may sometimes justify the existence of restrictions against certain racial groups; racial antagonism never can.  Korematsu v. United States [1944]
1. Over-broad because not all Japanese persons are spies.

2. Under-inclusive because Germans and Italians were not interred.

[h] Gender
[i] “It certainly cannot be affirmed, as an historical fact that it is one of the privileges and immunities of women as citizens to engage in any and every profession, occupation or employment in civil life.  Man is, or should be, woman’s protector and defender.” Bradwell v. State [1873]
[ii] Court denied that federal privileges and immunities included right of women to vote in state elections, suggesting that women may be persons within the meaning of the Fourteentth Amendment, and even citizens, but that they were not thereby entitled to participate in a political or professional realm reserved to men.  Minor v. Hapersett [1874]

[iii] Since the line drawn is not without a basis in reason, we cannot give ear to suggestion that the impulse behind this legislation was an un-chivalrous desire of male bartenders to monopolize their calling.  Goessaert v. Cleary [1948]

[iv] The Court applied the “exceedingly persuasive justification” standard [under intermediate scrutiny] to hold unconstitutional a state’s decision to rectify the exclusion of young women from a public military academy by providing a separate, young women’s training academy using different methods in a different location. 

1. Dissent: [Justice Scalia] Women are not “discrete and insular minorities” and can change the law that provides state funding to VMI.  Therefore, this gender classification does not deserve a heightened level of scrutiny.  United States v. Virginia [1996]

[v] [Justice Rehnquist] The Court rejects the claim that the Military Selective Service Act is unconstitutional in authorizing the President to require the registration of males and not females.  The purpose of draft registration was to facilitate any eventual conscription and since this involves Congress’ authority over national defense and military affairs, the Court must allow the greatest deference to decisions in this arena.  Women are not involved in combat so there is no need to include them in the draft.  

1. Dissent: There is no reason why both men and women can’t be registered and if the need for only men arises to draft just the men.  Women can fill other positions in the event of a draft and this Court has repeatedly stated that the administrative convenience of employing a gender.  Rotsker v. Goldberg [1981]

[3] If restriction IS facially discriminatory, there’s no need to establish discriminatory purpose and discriminatory impact.

[ii] Is it facially neutral?
[1] Does it have a discriminatory effect? 
[a] Definition: If the rule is facially neutral, a classification might still be labeled discriminatory if there is sufficient impact on the protected class, and there was sufficient intent to discriminate.
[2] Race

[a] Administration’s exclusively direct action against particular class of persons, regardless of the purpose of the ordinance, can be taken as discriminatory if its application by the public authorities is with a mind so unequal and oppressive as to amount to a practical denial by the state of equal protection.  
[b] The facts shown establish an administration directed so exclusively against a particular class of persons as to require the conclusion, that, whatever, may have been the intent of the ordinances as adopted, they are applied by the public authorities charged with their administration with a mind so unequal and oppressive as to amount to a practical denial by the state of equal protection.  Over 280 applicants for the laundry permit existed and only the 200 Chinese applicants were denied; the other 80 non-Chinese applicants were accepted.  Yick Vo v. Hopkins [1886]
[iii] Does it have a discriminatory purpose? 
[1] Definition: Law does not name a class specifically but was enacted with the purpose of discriminating against a particular class of people. 
[2] P needs to show there isn’t a good reason for the classification to exist.
[iv] Race  
[1] Statistical evidence is so overwhelming that the court could only infer that there was also a discriminatory purpose. No reason for it is shown and the conclusion cannot be resisted that no reason for it exists except hostility to the race and nationality to which the petitioners belong and which in the eye of the law is not justified.  Yick Vo v. Hopkins [1886]
[2] When public schools ordered to desegregate closed down and grants of public funds are given to white children to attend private schools, the court can logically conclude that the purpose of the school-closing scheme was to segregate white and black children in school.  Griffin v. County School Board of Prince Edward County [1964]
[3] When 396/400 black voters are removed from particular voting district, only conclusion court can logically reach is that purpose of re-districting statute was to disenfranchise blacks in violation of Fifteenth Amendment.  Gomillion v. Lightfoot [1960]
[4] There is no affirmative duty to operate swimming pools; there is no case where the Court has held that a legislative act may violate equal protection solely because of the motivations of the men who voted for it.  There was some evidence that the pools could not operate [based on economics] if they were integrated.  
[a] Distinction between Griffin and Palmer: Students received grants to attend private school whereas here the state is not promoting whites to use private pools. Palmer v. Thompson [1971]
[5] Validity of a qualifying test administered to applicants for positions as police officers in D.C. was in question because black applicants for the police force who were rejected for failing to perform satisfactorily on a written test measuring verbal ability, vocabulary, reading and comprehension.  Test was discriminatory in effect allegedly but Ps did not claim it was discriminatory in purpose.  The test or requirement was not designed or operated to discriminate against otherwise qualified blacks.  An invidious discriminatory purpose may often by inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another.  But we have not held that a law, neutral on its face and serving ends otherwise within the power of government to pursue, is invalid under simply because it may affect a greater proportion of one race than of another.  A law or official governmental practice must have a “discriminatory purpose,” not merely a disproportionate effect on one race, in order to constitute “invidious discrimination” under the Fifth Amendment Due Process Clause or the Fourteenth Amendment Equal Protection Clause.  Washington v. Davis [1976]
[v] Gender

[1] Under Title VII, before an employer can engage in intentional discrimination for the asserted purpose of avoiding or remedying an unintentional disparate impact, the employer must have a strong basis in evidence to believe it will be subject to disparate-impact liability if it fails to take the race-conscious discriminatory action.  Ricci v. DeStefano [2009]

[2] Applied Washington v. Davis and Arlington Heights.  The question is whether the adverse effect reflects invidious gender-based discrimination.  In this inquiry, impact provides an “important starting point” but purposeful discrimination is the condition that offends the Constitution.  Court rejected a sex discrimination challenge based on a MA law granting absolute lifetime preference to veterans for state civil service positions even though the preference operates overwhelmingly to the advantage of men.  The law serves legitimate and worthy purposes, giving preference to those who have served our country.  The absolute preference was not established for the purpose of discriminating against women.  It is not a pretext for gender discrimination.  Veteran status is not uniquely male and non-veteran status is not uniquely female.  Personnel Administrator of Mass. v. Feeny [1979]

[3] The law condemns the stereotyping of men who will be sympathetic to a male D in a paternity case, and women who will be sympathetic to a mother trying to find out the father of her child.  This gender-based classification is not supported by respondents’ conclusion that gender alone is an accurate predictor of jurors’ attitudes; yet it urges this Court to condone the same stereotypes that justified the wholesale exclusion of women from juries and the ballot box.

[a] Dissent: [Justice Rehnquist] Use of peremptory challenges on the basis of sex is generally not the sort of derogatory and invidious act which peremptory challenges directed at black jurors might be.  For every man struck out by the government, the petitioner struck out a woman – to say they were being discriminatory is preposterous.  J.E.B. v. Alabama [1994]
[vi] P may need to use circumstantial evidence to prove discriminatory purpose:
[1] History of discrimination

[2] Statistical evidence

[a] Race
[i] When 396/400 black voters are removed from particular voting district, only conclusion court can logically reach is that purpose of re-districting statute was to disenfranchise blacks in violation of Fifteenth Amendment.  Gomillion v. Lightfoot [1960]
[ii] Over 280 applicants for laundry permit.  Just over 200 were rejected and all were Chinese.  Of the 80 who were not rejected, all were non-Chinese.  Yick Vo v. Hopkins [1886]
[3] Specific sequence of events leading to the challenged decision

[a] Discriminatory intent need not be proven with direct evidence.  Voting along racial lines allows those elected to ignore black interests without fear of political consequences and without bloc voting the minority candidates would not lose elections solely because of their race.  Because it is sensible to expect that at least some blacks would have been elected in a majority black county the fact that none has ever been elected is important evidence of purposeful exclusion.  Rogers v. Lodge [1982]
[4] Analysis: [1] Burden of proof would shift to government if there’s proof that the government’s decision was motivated by a racially discriminatory purpose; [2] If both discriminatory effect and purpose were found, government would need to meet strict scrutiny standard.

[a] Race

[i] If both discriminatory effect and purpose are found, the burden shifts to the government to show that there was some other, non-discriminatory purpose that motivated the state action – only if the government fails to meet that burden does heightened scrutiny apply.  Arlington Heights v. Metropolitan Housing Corp. [1977]
1. Dissent: I do not believe subjective intent can determine constitutionality.

[ii] The historical record may serve as circumstantial evidence to prove a discriminatory purpose when there’s clearly a discriminatory impact after the enactment of a statute.  When a law prohibits voting by those convicted of crimes commonly thought to be committed by blacks, there is evidence of a clear discriminatory purpose.  Hunter v. Underwood [1985]
[3] If a classification is involved, what level of scrutiny should apply? The level of scrutiny that should be applied depends on whether the classification is discriminatory on its ace and whether it is a suspect classification.  [see analysis above to determine whether facially discriminatory or neutral.]
[a] Strict scrutiny: Requires that regulation serve [1] compelling governmental interests and the means be [2] narrowly tailored to achieve interests; burden of proof on government.

[i] Race

[1] All cases listed above; see cases listed under prongs of scrutiny below.

[2] U.S. Supreme Court has held that race-based classifications, including “benign” racial classifications, are suspect. [see ‘Affirmative action programs] below]
[ii] Affirmative action programs

[1] A minority set-aside program allowing a certain percentage of businesses run by minorities to be granted government public works projects ensures such businesses are not denied the opportunity to participate in such grants.  Fullilove v. Klutznick [1980] OVERRULED by Adarand Constructors, Inc. v. Pena 

[2] City set-aside program for minority businesses is unconstitutional under strict scrutiny. That Congress may identify and redress the effects of society-wide discrimination does not mean that the states and their political subdivision are free to decide that such remedies are appropriate.  Section 1 of the Fourteenth Amendment stemmed from a distrust of state legislative enactments based on race; § 5 is a “positive grant of legislative power” to Congress.  Thus our treatment of an exercise of congressional power in Fullilove cannot be dispositive here.  Richmond v. J.A. Croson Co. [1989]

[a] Distinction:  Strict scrutiny used not deferential; city set-aside program vs. congressional action.

[3] Court’s cases through Croson established three general propositions with respect to governmental racial classifications: [a] Skepticism: “any preference based on racial or ethnic criteria must necessarily receive a most searching examination,” Wygant; [b] Consistency: “the standard of review under the Equal Protection Clause is not dependent on the race of those burdened or benefited by a particular classification,” Croson; i.e. all racial classifications reviewable under the Equal Protection Clause must be strictly scrutinized; [c] Congruence: “equal protection analysis in the Fifth Amendment area is the same as that under the Fourteenth Amendment.  Consistency means whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution’s guarantee of equal protection.  It says nothing about the ultimate validity of the law.  This is why strict scrutiny applies. [SEE PRACTICE EXAM WITH CROSON RULES]
[a] Dissent: There is no moral or constitutional equivalence between a policy that is designed to perpetuate a caste system and one that seeks to eradicate racial subordination. Federal affirmative action programs represent the will of the entire nation’s elected representatives whereas a state or local program may have an impact on nonresident entities who played no part in the decision to enact it.  Congressional deliberations about affirmative action should be accorded far greater deference that those of a State or municipality. Adarand Constructors, Inc. v. Pena [1995]
[4] Concurring opinion: Whites are not discrete and insular minority so strict scrutiny should not be applied, but test should not be loose as rational basis review; intermediate scrutiny should apply. Regents of University of California, Davis v. Bakke [1978]
[5] [Justice Blackmun] States cannot deny welfare benefits to aliens; classifications based on alienage, like those based on nationality or race, are inherently suspect and subject to close judicial scrutiny; aliens are a prime example of a discrete and insular minority; Congress has not seen fit to impose any burden or restriction on aliens who become indigent  and state laws that restrict the eligibility of aliens for welfare benefits merely because of their alienage conflict with these overriding national policies.  Graham v. Richardson [1971]
[a] Dissent: [Justice Rehnquist] Extension of suspect classification beyond race is questionable; immutable trait analysis is inapplicable.  Sugarman v. Dougall [1973]
[iii] Alienage [national origin]
[1] Classifications made by states with regard to alienage are usually struck down under strict scrutiny.

[a]  Preemption: When Congress makes rules relating to aliens – should not get reviewed by court, almost like a political question.

[i] Rational basis review

1. [Justice Brennan] Court struck down University of Maryland’s policy of preferential tuition and fees treatment to student with “in-state” status which aliens didn’t have even if residents; in light of Congress’ explicit decision not to bar such aliens from acquiring domicile, state’s decision to bar aliens from this in-state status solely on account of their federal immigration status, amounts to an ancillary burden not contemplated by Congress; the policy violates the Supremacy Clause.  State regulation, not congressionally sanctioned that discriminates against aliens lawfully admitted to the country is impermissible if it imposes additional burdens not contemplated by Congress.  Toll v. Moreno [1982]
[b] Exception: Upholds alien exclusion when the law relates to public function.
[iv] Compelling governmental interests

[1] Race
[a] University of Michigan Law School’s race preferences furthered a compelling interest in obtaining the educational benefits that flow from a diverse student body.  Student body diversity is a compelling state interest that can justify the use of race in university admissions.  Grutter v. Bollinger [2003]
[b] Regents did not show that it must prefer members of particular ethnic groups over all other individuals in order to promote better health care delivery to deprived citizens. Regents of University of California, Davis v. Bakke [1978]
[c] Two interests qualify as compelling: [a] compelling interest of remedying the effects of past intentional discrimination; and [b] compelling interest in diversity in higher education.  Here, [a] is not satisfied because past discrimination did not occur so there is no reason for remedy and [b] the diversity being achieved is so minimal.  Parents Involved in Community Schools v. Seattle School District [2007]
[d] The role model theory has no logical stopping point.  Societal discrimination alone is not sufficient to justify a racial classification. 
[e] Dissent: [Justice Stevens] “In the context of public education, a school board may reasonably conclude that an integrated faculty will be able to provide benefits to the student body that could not be provided by an all white, or nearly all white, faculty.” Wygant v. Jackson Board of Education [1986]
[2] Alienage [national origin]  
[a] [Justice Powell] The Court invalidated Connecticut’s exclusion of resident aliens from law practice; the “undoubted interest in high professional standards” or role of lawyers in protecting clients’ interests and serving as “officers of the Court” established that state’s interests were sufficiently substantial.  In Re Griffiths [1973]
[b] [Justice Blackmun] NY law providing only American citizens may hold permanent positions in the competitive classified civil service was invalidated; barrier covered a number of menial positions and the restriction had little, if any, relationship to the state’s “substantial” interest “in having an employee of undivided loyalty.
[i] Qualification: Defined classes of positions may require citizenship as a qualification for office; those positions that: [1] Preserve the basic conception of political community; [2] Officers who directly participate in the formulation, execution, or review of broad policy functions that go directly to the heart of representative government; [3] Scrutiny will not be so demanding in these cases.  Sugarman v. Dougall [1973]
[c] Dissent: Urged use of strict scrutiny after majority used rational basis.  The law served a compelling governmental interest because widows rather than widowers carry a heavier burden upon the death of their spouse and providing benefits for widows is a compelling governmental interest.  Kahn v. Shevin [1974]
[v] Means must be narrowly tailored to achieve those interests
[1] Race

[a] Race can be a factor in considering a potential student during the admissions process. The argument that quotas are the only way to achieve diversity is flawed because the Regent’s special admissions program focused solely on ethnic diversity [which would hinder rather than further attainment of genuine diversity. Regents of University of California, Davis v. Bakke [1978]

[b] The Court upheld the use of race preferences by the Michigan Law School on the ground that race was used as a plus-factor of the individualized review of files that was narrowly tailored to produce diversity, but invalidated the use of race references in Michigan undergraduate admissions on the ground that it involved too mechanical a procedure for taking race into account because it awarded applicant an automatic set-point value dependent on race of applicant. Grutter v. Bollinger [2003]

[i] Distinction between Grutter and Bakke: Diversity on campus notwithstanding, education produces not just racial majority leaders who are open to diverse perspectives, but actual and substantial racial diversity in the leadership ranks of important non-educational institutions.

[c] The undergraduate admissions process’ consideration of race is permitted under Grutter but the automatic award of 20/100 points for being of a particular race is not narrowly tailored to achieve the interest in educational diversity that respondents claim justifies their program.  Gratz v. Bollinger [2003]
[d] Compelling interest in diversity in higher education is not narrowly tailored enough to achieve the objective because race is the only factor being considered.  Parents Involved in Community Schools v. Seattle School District [2007]
[e] The layoff provision was “not sufficiently narrowly tailored” to achieving what may have been a compelling purpose: “While hiring goals impose a diffuse burden, layoffs impose the entire burden of achieving racial equality on particular individuals.  That burden is too intrusive.” Wygant v. Jackson Board of Education [1986]

[f] Dissent: Urged strict scrutiny after majority used rational basis.  Less drastic means were available to achieve that objective since the property tax exemption was granted to all widows whatever their financial status.  The state court readily narrowed the class of beneficiaries to those widows for whom the effects of past economic discrimination against women have been a practical reality.  Kahn v. Shevin [1974]
[b] Intermediate scrutiny: Requires that a regulation serve [1] important governmental objectives and be [2] substantially related to achievement of those objectives.

[i] Gender

[1] [Justice Brennan; plurality] The Court sustained an equal protection challenge to a federal law affording male members of the armed forces an automatic dependency allowance for their wives but requiring servicewomen to prove that their husbands were dependent.  Factors to consider when determining scrutiny to apply: [1] History of pervasive sex discrimination based on romantic paternalism. [2] Sex is an immutable characteristic. [3] Sex bears no relation to ability to perform or contribute to society. [4] Any statutory scheme that draws a sharp line between the sexes, solely for the purpose of achieving administrative convenience, violates equal protection.  Frontiero v. Richardson [1973]

[a] Dissent: [Justice Rehnquist] Court’s disposition is objectionable on two grounds: [1] Court’s conclusion that men challenging a gender-based statute which treats them less favorably than women invokes a more stringent standard of judicial review than pertains to most other types of classifications; [2] the Court’s enunciation of this standard, without citation to any source, as being that “classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives.”  Rational basis should apply because men are not particularly disadvantaged by the law and do not have a history of discrimination. Craig v. Boren [1976]

[b] Factors to consider when determining validity of statute: [a] it must be applied free of fixed notions concerning the roles and abilities of males and females; [b] is the statutory objective archaic and stereotypic; [c] if the statute excludes or protects a certain gender because they are presumed to suffer a handicap or be innately inferior, the objective is itself illegitimate.  Purpose of this analysis is to avoid upholding statutes that serve as a “proxy for other, more germane bases of classification.  In limited circumstances, a gender-based classification favoring one sex can be justified if it intentionally and directly assists members of the sex that is disproportionately burdened.  A state may establish “compensatory” justification “only if members of the gender benefited by the classification actually suffer a disadvantage related to the classification.  Mississippi University for Women v. Hogan [1982]

[ii] Illegitimate children

[1] SEE PAGES XXX IN TEXTBOOK

[iii] Exceedingly persuasive justification
[iv] Gender

[1] [Justice Ginsburg] The Court applied the “exceedingly persuasive justification” standard.  Burden of proof is on the government.  Governmental interest must be exceedingly persuasive.  The state must show at least that the classification serves important governmental objectives and that the discriminatory means are substantially related to the achievement of those objectives.  Inherent differences are not allowed though physical differences between men and women are allows as basis for state regulation. 
[a] Dissent: [Justice Scalia] Women are not “discrete and insular minorities” and can change the law that provides state funding to VMI.  Therefore, this gender classification does not deserve a heightened level of scrutiny.  United States v. Virginia [1996]

[2] [Justice O’Connor] [1] That this statute discriminates against males rather than against females does not exempt it from scrutiny or reduce the standard of review; [2] the party seeking to uphold a statute that classifies individuals on the basis of their gender must carry the burden of showing an “exceedingly persuasive justification” for the classification. Mississippi University for Women v. Hogan [1982]
[v] Important governmental interest   

[vi] Gender

[1] The Court declined to find sex a suspect classification but invalidated the challenged law under the Equal Protection Clause under rationality review.  The Court invalidated the preference for men over women in the appointment of administrators of estates as a rational method to resolve an issue that would otherwise require a hearing as to the relative merits of the petitioning relatives.  Clearly the objective of reducing the work load on probate courts by eliminating one class of contests is not without some legitimacy.  Whatever may be said as to the positive values of avoiding intra-family controversy, the choice in this contest may not lawfully be mandated solely on the basis of sex.  Reed v. Reed [1971]

[2] Decided before Craig v. Boren.  The interaction of two sections of an OK statute prohibits the sale of non-intoxicating 3.2% beer to males under the age of 21 and to females under the age of 18.  Enhancement of traffic safety statistics cannot support the conclusion that a gender-based distinction is required.  Craig v. Boren [1976]

[3] The Court held that exclusion of disability that accompanies normal pregnancy and childbirth from CA’s disability insurance system did not constitute invidious discrimination under the Equal Protection Clause.  Since insurance is a privilege and those who are not receiving the benefits include non-pregnant women, the law does not discriminate along gender lines.  

[a] Dissent: The state’s interest in preserving the fiscal integrity of its program could not justify this discrimination. Geduldig v. Aiello [1974]

[4] [Justice Rehnquist, plurality opinion] The Court upheld CA’s statutory rape law, which punished the male, but not the female participant in sexual intercourse when the female was under age 18 and not the male’s wife.  We have held that the traditional minimum rationality test takes on a somewhat “sharper focus” when gender-based classifications are challenged.  This Court has recognized that when a law realistically reflects the fact that the sexes are not similarly situated in certain circumstances, the law may be upheld.  A legislature may provide for the special problems of women.  Teen pregnancy affects women and increased criminal sanctions help level the playing field in terms of deterrence for minors engaging in sex.  Michael M. v. Superior Court [1981]

[a] Distinction between Rostker and Michael M.: Rostker unlike Michael M. does not involve physical, biological difference between men and women.  Disability in Rostker was a legal construct since the law prohibited women from being in combat whereas in Michael M. it was the greater consequences on women of teen pregnancy that provided the basis for the law.

[5] [Justice Brennan] Court struck down laws that authorized the Alabama courts to impose alimony obligations on husbands but not on wives.  Helping needy spouses and compensating women for past discrimination during marriage were legitimate and important objectives.  Orr v. Orr [1979]

[6] Court invalidated a Social Security provision applicable when a covered wage earner dies.  There is unjustifiable discrimination against covered female wage earners by affording them less protection for their survivors than that provided for survivors of male wage earners.  Weinberger v. Wisenfeld [1975]

[7] This scheme [where female workers’ SS taxes provided less protection for their spouses than that which was produced by men] burdened the widower but not a widow with the task of proving dependency upon the deceased spouse in an indistinguishable way compared to Wisenfeld.

[a] Dissent: [C.J. Rehnquist] Deferential approach in Kahn should be followed in benign sex classifications; discrimination against men should not be treated as invidious discrimination and heightened scrutiny of sex distinctions should apply only when they disadvantage women, because it was women who had in past been victims of unfair treatment.  Califano v. Goldfarb [1977]

[8] A SS tax scheme allowing a female wage earner to exclude from the computation of her average monthly wage three more lower-earning years than a similarly situated male wage earner could exclude resulting in slightly higher wages and a correspondingly higher level of monthly old-age benefits for the retired female wage earner is sustained by this court.  The only discernible purpose of the law’s more favorable treatment is the permissible one of redressing our society’s longstanding disparate treatment of women. Califano v. Webster [1977]
[9] [Justice Powell] The Court applied intermediate scrutiny when invalidating a NY law granting the mother but not the father of an illegitimate child the right to block the child’s adoption by withholding consent; example of “overbroad generalizations;” rejected argument that the distinction could be justified by a fundamental difference between maternal and paternal relations even if unwed mothers as a class were closer than unwed fathers to their newborn infants. 

[a] Dissent: [Justices Stevens, Rehnquist, C.J. Burger] The real differences between males and females during the child’s infancy are significant and these natural differences between unmarried fathers and mothers made it possible that the mother and not the father or both parents, would have custody of the newborn infant.  Caban v. Mohammed [1979]

[10] Single-sex education provides important educational benefits and the option of single-sex education contributes to diversity in educational approaches.  VMI did not show that the purpose of establishing the single-sex school was to promote diversity. Leadership training would have to be modified if women were admitted because intensity of physical training and adversative approach would not work with women.  State actors controlling gates to opportunity may not exclude qualified individuals based on “fixed notions concerning the roles and abilities of males and females.”  United States v. Virginia [1996]
[11] Court upheld law treating children of mothers and fathers differently based on whether they were out-of-wedlock born to citizen-parent or non-citizen parent.  Children with citizen-mothers were automatically citizens at birth while citizen-fathers had to meet three conditions to be considered citizens at birth: [1] establishment of blood relationship; [2] the father’s written promise of financial support; [3] fulfillment before the child’s 18th birthday of one of three formal recognitions of paternity – legal legitimization, the father’s declaration of paternity under oath, or a court order of paternity.  These distinctions are valid because of the significant difference between a mother and father’s relationship to the potential citizen at birth and substantially related to two important governmental objectives: [1] assuring that the biological parent-child relationship exists and ensuring [2] that the child and citizen parent have an opportunity to develop a relationship between themselves and U.S.  

[a] Dissent: [Justices O’Connor, Souter, Ginsburg, Breyer] The majority ignores sex neutral alternatives and for overstating the evidentiary difference between proof of maternity and paternity since a mother could lose the birth certificate, and may not readily be able to prove maternity to the INS; availability of DNA-testing; promulgating generalization that women are more likely to develop caring relationships with children than men.  Nguyen v. INS [2001]

[vii] Means must be substantially related to achieving the governmental interest

[viii] Gender

[1] Giving a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by equal protection [rejection of administrative convenience as a reason for law].  Reed v. Reed [1971]

[2] Gender-based distinction allowing women to consume beer at age 18 and not men, does not closely serves to achieve government’s objective in enhancing traffic safety standards since women could just purchase the beer for the younger males and there’s no statistical basis for concluding young men are more likely to get into drinking and driving accidents than young women in the same situation.  Therefore the distinction cannot withstand equal protection challenge.  Craig v. Boren [1976]
[3] Dissent: There had been sex discrimination in CA’s “singling out for less favorable treatment a gender-linked disability peculiar to women [even while] men receive full compensation for all disabilities suffered, including those that affect only or primarily their sex such as prostatectomies, circumcision, hemophilia, and gout.  One set of rules applies to females and another to males.  Such dissimilar treatment of men and women, on the basis of physical characteristics inextricably limited to one sex, inevitably constitutes sex discrimination.  Geduldig v. Aiello [1974]

[4] During divorce hearings one can determine which sets of spouses defied stereotype where husbands were dependent on the wives.  It wouldn’t cost the state anything more if the statute applied equally to men and women.  Orr v. Orr [1979]

[5] Challenged statute operated directly to compensate women for past economic discrimination.  The legislative history shows this was the purpose of enacting this statute.  Califano v. Webster [1977]

[6] A Missouri workers’ compensation law providing widows with death benefits without having to prove actual dependence on her husband’s earnings but prohibiting a widower to death benefits unless he demonstrated actual dependence on his wife’s earnings or mental or physical incapacity to earn wages is unconstitutional.  The discriminatory means did not substantially serve the statutory end of providing for needy spouses.  Wengler v. Druggists Mutual Ins. Co. [1980]

[7] Not substantially related to achieving interest because a comparable single-sex institution for women could have been established that promoted the same interests and afforded women the same opportunities.  United States v. Virginia [1996]

[c] Rational basis: The government must have a [1] legitimate purpose and [3] use a means that is rationally related to achieving that purpose; can be satisfied even if conceivable government purposes are hypothesized after the fact; a minimum level is applied because anything less would turn the equal protection claim into a political question and render the legislature and executive self-policing; can be over-inclusive and under-inclusive; one-step-at-a-time legislation.

[i] Race

[1] If no discriminatory effect or purpose can be established

[ii] Gender

[1] [Justice Douglas] The Court applied a deferential standard of review [decided two years before Craig v. Boren] to uphold a state property tax exemption for widows [women] but not for widowers [men].  The state law was reasonably designed to further the state policy of cushioning the financial impact of spousal loss upon the sex for which that loss imposes more of a heavy burden; thus laws designed to rectify the effects of past discrimination against women readily pass muster.

[a] Dissent: Urged strict judicial scrutiny of gender-based classifications even benign ones. Kahn v. Shevin [1974]

[2] Disparate treatment for military purposes

[3] The deferential standard applies when the military accorded to women officers a 13-year tenure before mandatory discharge for want of promotion while males had to be discharged if they had been twice passed over for promotion even though they had less than 13 years commissioned experience.  This law is constitutional. [decided before Craig v. Boren]
[a] Dissent: Strict scrutiny was applicable but the scheme couldn’t even meet the rationality standard.  I find nothing in the legislative history to show that the scheme is designed to compensate women for other disadvantages due to the Navy.  Schlesinger v. Ballard [1975]
[iii] Age

[1] [1] Though treatment of aged is not wholly free from discrimination, it is unlike that which has been faced by those on the basis of national origin or race; [2] they have not experienced a history of purposeful unequal treatment; [3] or been subjected to unique disabilities on the basis of stereotyped characteristics not truly indicative of their abilities; [4] not a discrete and insular minority that is in need of extraordinary protection from the majority’s political process.  

[a] Dissent: [Justice Marshall] Discrimination is not pervasive but is centered primarily on employment; when legislation denies them an important benefit – employment, law must be examined under intermediate scrutiny. Massachusetts Bd. of Retirement v. Murgia [1976]

[iv] Sexual orientation
[1] [Justice Kennedy] A blanket prohibition on all legislative, executive or judicial action at any level of state or local government designed to protect the named class, a class of homosexual persons or gays and lesbians is unconstitutional because it withdraws from homosexuals, but no others, specific legal protection from the injuries caused by discrimination, and it forbids reinstatement of these laws and policies except with a public referendum; the amendment imposes a special disability on this class alone; breadth is so discontinuous for the reasons offered for it that the amendment seems inexplicable by anything but animus toward class if affects; a law declaring that it shall be more difficult for one group of citizens than for all others to seek aid from the government is itself a denial of equal protection of laws in most literal sense. 
[a] Under-inclusive and over-inclusive because it identifies by single trait then denies protection across the board.  Romer v. Evans [1996]
[2] Sexual orientation and the military
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[v] Disability

[vi] Poverty

[1] [Justice Black] Court rejected equal protection challenge to a CA constitutional requirement that no low rent housing could be developed by a state public body without prior approval in a local referendum.  Low rent housing is for those who can’t afford it without aid.  Provision didn’t involve distinctions based on race; opinion notes that court didn’t single poor people out by requiring referendum while other types of building/housing didn’t require one.
[a] Dissent: [Justices Marshall, Brennam, Blackmun] On its face, this is invidious discrimination; explicit classification based on poverty and demands strict judicial scrutiny; “singling out the poor to bear a burden not placed on any other class of citizens tramples the values the Fourteenth Amendment was designed to protect.  James v. Valtierra [1971]

[vii] Economic regulations  
[1] [Justice Douglas] NY statute prohibiting advertisements of other businesses than one’s own on the sides of trucks is constitutional as it rationally may pose a traffic problem. 
[a] Under-inclusive because ads of one’s own business could be districting towards traffic.
[b] Concurrence: [Justice Jackson] I do not think differences in treatment under law should be approved on classification because of differences unrelated to the legislative purpose.  Railway Express Agency v. New York [1949]

[2] [Justice Douglas] One step at a time legislation.  Court upheld regulations affecting opticians but not makers of ready-to-wear glasses; the reform may take one step at a time, addressing itself to the phase of the problem which seems most acute to the legislative mind; the legislature may select one phase of one field and apply a remedy there, neglecting the others; no consideration for unwarranted preference here.  Williamson v. Lee Optical Co. [1955]
[viii] Legitimate governmental purpose
[ix] Gender
[1] Legitimate interest in requiring a draft for only combat purposes.  Only men could be used in combat situations.  Rotsker v. Goldberg [1981]
[x] Alienage [national origin] 
[1] [Justice Burger] NY could bar alien employment as state troopers.  Police officers are clothed with authority to exercise an almost infinite variety of discretionary powers.  Foley v. Connelie [1978]
[2] [Justice Powell] Importance of public schools in preparing students for participation as citizens and in the “preservation of the values on which our society rests;” teacher have the opportunity to influence the attitudes of students toward government, the political process, and a citizen’s social responsibilities.  Ambach v. Norwick [1979]
[3] [Justice Marshall, dissented from all applications of Dougall exception to strict scrutiny] In the absence of either policymaking responsibilities or broad discretion of the type exercised by teachers and police officers, the duties are not deemed to be within the governmental function exception.  Bernal v. Fainter [1984]
[4] Dissent: [Justices Rehnquist, Burger, White, Blackmun] Civil service has an interest in formulating policies toward aliens making ban permissible.  Hampton v. Mow Sun Wong [1976]
[5] [Justice Stevens] Congress may condition an alien’s eligibility for participation in a federal Medicare program on [a] admission for permanent residence and [b] continuous residence in the U.S. for five years.  Congress, under its broad power over naturalization and immigration regularly made rules that would be unacceptable if applied to citizens; disparate treatment of aliens and citizens did not demonstrate invidiousness; benefits do not have to be given to all aliens; question is whether the statutory discrimination within the class of aliens was valid.  Mathews v. Diaz [1976]

[6] The Court invalidated a civil service commission regulation barring resident aliens from employment in the federal competitive civil service [CSC].  The federal government could make regulations such as these but not the state.  [Preemption]  Used procedural interests analysis not equal protection. Hampton v. Mow Sun Wong [1976]
[xi] Disability

[1] [Justice White]  City Council was concerned with the negative attitude of the majority of property owners located within 200 feet of the home as well as the fears of elderly residents in the neighborhood.  Council feared that students in a nearby school would harass the mentally disabled.  Concerns that group home was located on a flood plain.  Concern for size of group home.  But there was no restriction on how many could occy a home as a boarding house, nursing home, etc.  Unsubstantiated fears are not a permissible basis for treating a home for the mentally disabled any differently.  Also, nursing homes and hospitals were in the area and those held people who could not be easily transported but those facilities didn’t require a permit.  The mentally disabled do not make up a quasi-suspect classification.  Cleburne v. Cleburne Living Center, Inc. [1985]

[xii] Sexual orientation

[1] Dissent: [Justices Scalia, Rehnquist, Thomas] Is a modest attempt to preserve traditional sexual mores against the efforts of a politically powerful minority to revise those mores through the use of laws; the amendment only prohibits preferential treatment without amending the state constitution; designed to protect piecemeal deterioration of the sexual morality favored by a majority of Coloradans and is an appropriate means to that legitimate end.  Romer v. Evans [1996]

[xiii] Economic regulations

[1] Court upheld provision exempting pushcart vendor who had worked in French Quarter for more than eight years from prohibition against such vendors; grandfather clause was “solely an economic regulation aimed at enhancing the vital role of the French Quarter’s tourist-oriented charm in the economy of New Orleans.” New Orleans v. Dukes [1976]
[2] [Justice Rehnquist] The Court held it unconstitutional for Congress to distinguish between railroad workers who had retired, not yet retired but worked for a certain amount of time, and railroad workers who had under 10 years of work for the denial of dual benefits under both Social Security and railroad benefits; Congress did not make the changes fully retroactive; Congress could have eliminated windfall benefits for all classes of employees but instead chose to distinguish between classes; here, the choice allows certain employees who worked for a long time and then left the industry altogether to be eligible for benefits but not those who worked for a little less than a long time but continue to work in the industry.
[a] Concurrence: [Justice Stevens] When Congress deprives a small class of persons of vested rights that are protected for others who are in a similar though not identical position, I believe the Constitution requires something more than merely a “conceivable” or a “plausible” explanation.  Do not share the view that ever statutory classification must further an objective that be confidently identified as the “actual purpose.”
[3] Dissent: [Justices Brennan and Marshall] The Court has ruled in the past that the actual purposes of Congress, rather than the post hoc justifications offered by the Government attorneys must be the primary basis for analysis under the rational basis test.  A challenged classification may be sustained only if it is rationally related to the achievement of an actual legitimate governmental purpose.  U.S. Railroad Retirement Bd. v. Fritz [1980]
[4] Animus against a politically unpopular group
[a] Purported to apply rationality standard; federal food stamp program limiting assistance to “households” defined as groups of related persons declared unconstitutional since it discriminated against otherwise qualifying group living arrangements; rational basis of raising levels of nutrition among low-income households and increasing consumption to “strengthen our agricultural economy” were clearly irrelevant; the law discriminated against “hippies” and “hippie communes” from participating in the food stamp program; desire to harm a politically unpopular group is not a legitimate governmental interest.  
[i] Over-inclusive and under-inclusive.  U.S. Department of Agriculture v. Moreno [1973]

[ii] Distinction: No public referendum in Moreno but there is in Valtierra. 
[b] [Justice Stevens] The Court upheld the exclusion of all methadone users from any Transit Authority employment; legitimate inference that as long as a treatment program or other drug use continues a degree of uncertainty persists.  
[i] Dissent: [Justices White, Marshall] TA had stipulated that “an adverse public reaction would result if it were generally known that TA employed persons with a prior history of drug abuse, including persons participating in methadone maintenance programs; there is a bare desire to harm a politically unpopular group and this is not a legitimate state interest.  New York City Transit Authority v. Beazer [1979]
[xiv] Means must be rationally related to achieving that purpose
[1] Gender
[a] Exemption of women is closely related to Congress’ purpose in authorizing registration.  Rotsker v. Goldberg [1981]
[2] Alienage [national origin]
[a] [Justice Burger] Employment bar for aliens for state trooper positions that limits eligibility to citizens only is rationally related to protecting the state and its citizens. Foley v. Connelie [1978]
[b] [Justice Powell] A state may refuse to employ as elementary and secondary school teachers aliens who are eligible for citizenship but who refuse to seek naturalization; a less demanding scrutiny was required when aliens were excluded from state functions that were “bound up with the operation of the state as a governmental entity.” Ambach v. Norwick [1979]
[c] [Justice Marshall, dissented from all applications of Dougall exception to strict scrutiny] Public function exception for aliens cannot apply to TC barrier to aliens becoming notaries public since their duties were essentially clerical and ministerial. 
[i] Dissent [Justice Rehnquist] Bernal v. Fainter [1984]

[d] [Justice Stevens] The national interests offered in defense of the ban either [a] were not properly the concern of the CSC and had not explicitly emanated from Congress/President, or [b] to the extent that they were with CSC competence, had not been evaluated fully by the CSC.  Essential procedures had not been followed; deprivation of an important liberty must be made at [a] a comparable level of government, or [b] if permitted by the CSC, justified by reasons that are properly the concern of that agency.  Hampton v. Mow Sun Wong [1976]
[3] Disability

[a] No one else was required to get a permit just the group home for the mentally disabled.  The short of it is that requiring the permit in this case appears to use to rest on an irrational prejudice against the mentally disabled.  Cleburne v. Cleburne Living Center, Inc. [1985]
[4] Age

[5] Economic regulations
[a] Grandfather clause did not have to be calculated with mathematical exactitude.”  New Orleans v. Dukes [1976]
[b] [C.J. Rehnquist, unanimous] The Court struck down a West VA property tax system where the tax is proportional to the value of the land; value was based on recent purchase price but for those not recently transferred or assessed, the basis was its previous assessments; therefore like properties were being taxes disproportionately to one another; there is no real connection between the statute and its purpose.  Allegheny Pittsburgh Coal v. Webster County [1989]
[c] Court upheld CA’s Proposition 13 imposing an acquisition value property taxation system and thus benefiting long-term property owners at the expense of newer property owners.  There’s a presence of fact supporting an inference of alleged benefits of such a tax system scheme. 
[i] Concurrence: [Justice Thomas] There is no distinction between this and Allegheny and Allegheny should be overruled.
[ii] Dissent: [Justice Stevens] Similarly situated neighbors have equal right to share benefits of local government; it would be unconstitutional to provide one with better fire or police protection than the other.  Nordlinger v. Hahn [1992]
[iii] Distinction: [Justice Blackmun] Presence of facts supporting inference of alleged benefits of an acquisition-value taxation scheme will allow the law to be upheld; CA Proposition 13 was enacted specifically to achieve the benefits of an acquisition-value system.
[d] Closed class impacted  
[i] Court ruled unconstitutional requirement one homeowner build longer easement to her home allowing access to municipal water supply while other homeowners could build smaller one; Court addressed Village’s actions simply as irrational without regard to motive or animus; successful equal protection claims brought by a “class of one” where P has been treated differently than other for which there is no rational basis for the difference in treatment.  
1. Concurrence: [Justice Breyer] Certain decisions will always result in the unequal treatment of one party [such as in zoning decisions] but there was an extra factor here, namely the illegitimate animus or ill will the Village had toward Olech for bringing a previous unrelated lawsuit.  Village of Willowbrook v. Olech [2000]
[ii] [Justice Burton] Court invalidated an exemption of a single-named company from a general regulatory scheme; the exemption created a “closed class” and economic advantage granted [to AMEX] bore no reasonable relation to the purposes of the law.  Morey v. Doud [1957] OVERRULED by New Orleans v. Dukes
[d] Compare classification to the paradigmatic classification of race
[i] Immutability and visibility of characteristic

[ii] History of legal discrimination (exclusion form original Constitution)

[iii] Vulnerability in the political process

[iv] Ability to perform

[v] History of social prejudice

[vi] Biological differences

[vii] Discrete and insular minority

[1] [Justice Stone] suggested a greater basis for judicial scrutiny where there might be “prejudice against discrete and insular minorities” – prejudice which “tends to seriously curtail the operation of those political process ordinarily to be relied upon to protect minorities.”  “The legitimacy of judicial protection of the losers in the legislative process turn on the losers’ long-term chances of becoming winners.”] Carolene Products [FN 4]

[viii] Equal Protection Clause applies to all people, not just citizens

[ix] Distinctions reflect stereotypes not reality

[4] If there’s no classification, is a fundamental right implicit or explicit in the Constitution involved?

[a] Analysis: [1] Do equal protection analysis through point where classification is involved or not; [2] If government argues there’s no classification, P should argue there’s fundamental right involved under Fourteenth Amendment Due Process Clause; [2] Determine level scrutiny to apply [strict if fundamental right, P would argue; government would argue rational basis believing it to be a non-fundamental right.]

[b] Substantive due process definition: The Fifth and Fourteenth Amendment guarantees that U.S. citizens are to receive protection from the federal or state government’s intrusion on their fundamental or non-fundamental rights stemming from life, liberty and property.

[c] If yes, what standard of judicial scrutiny applies?

[i] Strict scrutiny: Requires that regulation serve [1] compelling governmental interests and the means be [2] narrowly tailored to achieve interests; burden of proof on government.
[1] Fundamental right to vote
[a] Poll tax: [Justice Douglas] Once the right to vote in state elections is granted to the electorate, lines may not be drawn which are inconsistent with equal protection.  A state violates equal protection whenever it makes the affluence of the voter or payment of any fee an electoral standard.  Voter qualifications have no relation to wealth nor to paying or not paying this or any other tax.  In Yick Vo, the Court declared the political franchise of voting as a “fundamental political right, because preservative of all rights.”  Notions of what constitutes equal treatment for purposes of equal protection do change [active liberty idea]. 
[i] Dissent: [Justice Black] Poll tax can “rationally” satisfy the following legitimate purposes of the state: [1] the state’s desire to collect revenue; [2] the state’s belief that voters who pay a poll tax will be interested in furthering the state’s welfare when they vote. [Justices Harlan, Stewart] It is a rational argument that payment of some minimal poll tax promotes civic responsibility, weeding out those who do not care enough about public affairs to pay $1.50 or thereabouts a year for the exercise of the franchise.  Harper v. Virginia State Board of Elections [1966]
[b] Property holding requirement: [C.J. Warren] A statute preventing the exercise of the voting franchise in school district elections because the voter does not own [or lease] taxable real property within the district or are parents of children enrolled in the local public school is unconstitutional.  Whether or not it is legitimate to limit voting population to those who are primarily interested in school affairs, statute does not meet the exacting judicial standard of scrutiny since it permits the inclusion of many persons who have, at best, a remote and indirect interest in school affairs, and on the other hand, exclude others who have a distinct and direct interest in the school meeting decisions. 
[i] Over-inclusive and under-inclusive.
[ii] Dissent: [Justices Stewart, Black, Harlan] State may reasonably assume that its resident have a greater stake in outcome of elections held within its boundaries than do other persons and that residents, being generally better informed regarding state affairs than are nonresidents, will be more likely to vote responsibly.  Kramer v. Union Free School District No. 15 [1969]
[iii] Limited purpose elections/special governmental units: Court invalidated a LA law permitting only property owners to vote in elections regarding the issuances of municipal utility bonds since the bonds were to be paid entirely from the operations of utilities and not from property taxes.  Cipriano v. Houma [1969]
[iv] Extension of Cipriano v. Houma: [Justice White] Restriction of voting to property owners was no more valid in elections on general obligation bonds [which looked to property tax revenues for servicing] than in elections on revenue bonds.  Phoenix v. Kolodziejski [1970]
[v] Limit to Cipriano-Phoenix cases; rational basis applied: [Justice Rehnquist] Court sustained an election scheme for a water storage district under which only landowners were permitted to vote and in which votes were proportioned according to the assessed valuation of the land; the district’s main purpose was to assure water for farming, and that project costs were assessed upon the land in proportion to benefits received.    This is for a special limited purpose and has a disproportionate effect on landowners as a group.  
1. Dissent: [Justices Douglas, Brennan, Marshall] Voting by the large land-owning corporations that farmed 85% of the land in the district created a “corporate political kingdom.” Salyer Land Co. v. Tulare Lake Basin Water Storage District [1973]
[c] Convicted felons: [Justice Rehnquist] Rational basis used to examine a CA law preventing convicted felons from voting even if they have served their sentences and completed their parole; reduced representation sanction of the Fourteenth Amendment § 2 is specifically inapplicable to denials of the vote “for participation in rebellion, or other crime;” the exclusion of felons from the vote has an affirmative sanction which was not present in the case of the other restrictions on the franchise.
[i] Dissent: [Justices Marshall, Brennan] Use strict scrutiny.  Richardson v. Ramirez [1974]
[2] Vote dilution cases
[a] [Justice Frankfurter, plurality] Courts refused to reach the merits of a challenge to the congressional districting scheme in Illinois.  It is beyond the court’s competence to enter into the political thicket.  Colegrove v. Green [1946]
[b] Challenges to legislative apportionments are justiciable and judicially manageable standards could be formulated.  Baker v. Carr [1962]
[c] [C.J. Warren] Equal protection requires that the seats in both houses of a bicameral state legislature must be apportioned on a population basis; an individual’s right to vote for state legislators is unconstitutionally impaired when its weight is in a substantial fashion diluted when compared with votes of citizens living in other parts of the state.  Possible exception:  So long as the divergences from a strict population standard are based on legitimate considerations incident to the effectuation of a rational state policy, some deviations from the equal population principle are constitutionally permissible, but neither history alone, nor economic or others sorts of group interests, are permissible factors in attempting to justify disparities from pop-based representation.  Area alone is insufficient justification for deviations.  And a state may legitimately desire to construct districts along political subdivision lines to deter the possibility of gerrymandering.  Reynolds v. Sims [1964]
[d] [C.J. Warren] Ruling upheld even if defenders of apportionment scheme in state argue it should be sustained because it voters in statewide referendum approved scheme.  Individual’s constitutionally protected right to cast equally weighted vote cannot be denied even by vote of majority of state’s electorate, if apportionment scheme adopted fails to measure up to requirements of equal protection. 
[i] Dissent: [Justice Harlan] The framers of the Fourteenth Amendment never indicated that the state’s power to apportion their legislatures as they saw fit should be limited; the court declares it unconstitutional for a state to give consideration to any of the following in establishing legislative districts: [1] history; [2] economic or other sorts of group interests; [3] area; [4] geographical considerations; [5] a desire to insure effective representation for sparsely settled areas; [6] availability of access of citizens to their representatives; [7] theories of bicameralism, except those approved by the Court; [8] occupation; [9] at attempt to balance urban and rural power; [10] the preference of a majority of the voters in the state.  The only factor, it seems, may be considered is political subdivisions.  [all cases] [Justices Stewart, Clark] Population factors must be subordinated in devising such schemes to achieve a fair, effective, balanced representation of the regional, social and economic interests within a state.  [NY and Colorado cases] Lucas v. Forty-Fourth Gen. Assembly [1964]
[3] Access to courts
[a] Loss of liberty: [Justice Black, plurality] The Court held that the state must provide a trial transcript or its equivalent to an indigent criminal D appealing a conviction on non-federal grounds.  Due process and equal protection both call for procedures in criminal trials which allow no invidious discriminations.  In criminal trials a state can no more discriminate on account of poverty than on account of race, religion, or color.  Plainly the ability to pay costs in advance bears no rational relationship to a D’s guilt or innocence and could not be used as an excuse to deprive a D of a fair trial.  
[i] Dissent: [Justice Harlan] I submit that the basis for that holding is simply an unarticulated conclusion that it violates “fundamental fairness” for a state which provides for appellate review not to see to it that such appeals are in fact available to those it would imprison for serious crimes.  This is the traditional language of due process.  Griffin v. Illinois [1956]
[b] [Justice Douglas] A state must appoint counsel for an indigent D for the first appeal granted as a matter of statutory right, from a criminal conviction.  An appointment of counsel only after an independent investigation of the record and a determination that it would be of advantage to the D or helpful to the appellate court is not enough.  Where the merits of the one and only appeal as an indigent has as a right are decided without benefit of counsel, we think an unconstitutional line has been drawn between the rich and poor.  
[i] Dissent: [Justices Harlan, Stewart] Equal protection does not impose on the states an affirmative duty to lift the handicaps flowing from differences in economic circumstances.  This should be judged solely under due process.  As to due process, appellate review is in itself not required by the 14th Amendment and thus the questions is whether the state’s rules with respect to the appointment of counsel are so arbitrary or unreasonable in the context of the particular appellate procedure that it has established, as to require their invalidation.  Douglas v. California [1963]
[c] [Justice Rehnquist] Due process is not applicable in this line of cases.  Ds are entitled to a trial but there is no right to an appeal.  Unfairness only results if indigents are singled out by the state and denied meaningful access to the appellate system because of their poverty.  Not providing counsel to assist in seeking discretionary review did not deny indigents “meaningful access to the highest state court. 
[i] Dissent: [Justices Douglas, Brennan, Marshall] Drew on due process and equal protection.  Ross v. Moffitt [1974]
[d] The Court held a Michigan practice of denying appointed appellate counsel to indigents convicted by guilty or nolo contendere pleas was unconstitutional; A D who pleads guilty or nolo contendere in a MI court does not thereby forfeit all opportunity for appellate review, Douglas applies.  The Court of Appeals’ ruling on a plea-convicted D’s claims provides the first, and likely the only, direct review the D’s conviction and sentence will receive.  
[i] Dissent: [Justices Thomas, Scalia, C.J. Rehnquist] Doughlas does not support extending the right to counsel to any form of discretionary review, as Ross v. Moffitt and later cases make clear; the rationale that a state may not create unreasoned distinctions among Ds that arbitrarily cut off appeal rights for indigents while leaving open avenues of appeals for more affluent persons has no stopping point.  Halbert v. Michigan [2005]
[e] Dissolution of marriage: [Justice Harlan] Relied entirely on due process; indigent welfare recipients sought to file divorce actions in state courts but unable to pay required court fees and costs for services of process. Not barred from bringing civil suit.  Marriage is a fundamental right and state has monopoly on legally dissolving marriages.  Due process prohibits denial based on inability to pay.  The limit is that the process is entirely a state-created matter – if there are other options then this is not discrimination.  Boddie v. Connecticut [1971]
[f] Paternity: Due process entitles an indigent D in a paternity action to state-subsidized blood grouping tests as a source of exculpatory evidence and the state’s prominent role in litigation; also paternity tests have a quasi-criminal overtone; the parent-child relationship was at stake and the case is comparable to Boddiei rather than Kras and Ortwein.  Little v. Streater [1981]
[g] Termination of parental rights: [Justice Ginsburg] The state, consistent with due process and equal protection clauses of the Fourteenth Amendment may not condition appeals from trial court decrees terminating parental rights on the affected parent’s ability to pay record preparation fees.  Crucial to this decision is the fundamental right at stake – termination of a parent-child relationship – because it involves the state’s control and intrusion over a family relationship.  The equal protection concern relates to the legitimacy of fencing out would-be appellants based solely on their inability to pay core costs; the due process concern hones in on the essential fairness of the state-ordered proceedings anterior to adverse state action.
[i] Concurrence: [Justice Kennedy] Due process is quite sufficient for our finding.
[ii] Dissent: [Justices Thomas, Scalia, C.J. Rehnquist] Petitioner’s largest obstacle to a due process appeal gratis is our oft-affirmed view that due process does not oblige states to provide for any appeal, even from a criminal conviction.  M.L.B. v. S.L.J. [1996]
[5] If there’s no classification, is a non-fundamental right involved?

[a] If yes, what standard of judicial scrutiny applies?

[i] Rational basis review: The government must have a [1] legitimate purpose and [3] use a means that is rationally related to achieving that purpose; can be satisfied even if conceivable government purposes are hypothesized after the fact; a minimum level is applied because anything less would turn the equal protection claim into a political question and render the legislature and executive self-policing; can be over-inclusive and under-inclusive; one-step-at-a-time legislation.
[1] Political gerrymandering
[a] Political question vs. justiciability
[i] [Justice White] Politics is inseparable from districting and apportionment; judicial interest should be at its lowest ebb when a state purports fairly to allocate political power to the parties in accordance with their voting strength.  Court rejected a challenge to a districting plan.  Gaffney v. Cummings [1973]
[ii] [Justice White] In order to succeed Ps were required to prove both [1] intentional discrimination against an identifiable political group and [2] an actual discriminatory effect on that group.  Previous cases foreclose claim that Constitution requires proportional representation or that legislatures in reapportioning must draw lines as near as possible to allocating seats to contending parties in proportion to what anticipated statewide vote will be.  Would be unconstitutional if discrimination occurs when electoral system degrades voter or group of voters’ influence on political process as a whole.  Evidence must show [1] continued frustration of will of a majority of the voters OR [2] effective denial to a minority of voters of a fair chance to influence the political process.  Can’t just rely on a single election to prove discrimination.  Need to have a threshold showing of discriminatory vote dilution.
1. Concurrence: [Justice O’Connor, Rehnquist, C.J. Burger] Political gerrymandering poses a non-justiciable political question.  
2. Dissent: [Justices Powell, Stewart] Gerrymandering is the deliberate and arbitrary distortion of district boundaries and populations for partisan or personal political purposes.  Factors to consider in determining whether gerrymandering is unconstitutional: [1] Configurations of the districts [shapes] [most important]; [2] Observance of political subdivision lines [most important]; [3] Other relevant considerations: the nature of the legislative procedures by which the apportionment law was adopted and legislative history reflecting contemporaneous legislative goals.  Evidence the P needs to bring in include: [1] proof concerning above factors, [2] population disparity evidence, [3] statistics tending to show vote dilution.  Davis v. Bandemer [1986]
[iii] The Court almost concluded that political gerrymandering cases are not justiciable.  
1. Dissent: [Justice Stevens] I would use the Shaw v. Reno standard and ask whether the legislature allowed partisan considerations to dominate and control the lines drawn, forsaking all neutral principles. Vieth v. Jubelirer [2004]
[2] Access to courts

[a] Bankruptcy proceedings
[i] It is constitutional to require an indigent to pay a filing fee in a bankruptcy proceeding since the discharge in bankruptcy does not rise to the same constitutional level as the fundamental marriage relationship.  Governmental control over debts is not nearly so exclusive as the state’s control over the dissolution of marriages.  
1. Dissent: [Justices Stewart, Douglas, Brennan, Marshall] Marshall described Boddie as involving the right of access to the courts; Douglas/Brennan emphasized discrimination based on wealth is particularly invidious. United States v. Kras [1973]
[b] Welfare proceedings
[i] The interest in welfare payments, like that in a bankruptcy discharge, has far less constitutional significance than the interest of the Boddie appellants; no suspect classification is involved; OR’s filing fee prerequisite to judicial review of administrative denials of welfare benefits is constitutional.  Ortwein v. Schwab [1973]

[3] Welfare benefits

[a] [Justice Stewart] The Court rejected a challenge to Maryland’s implementation of the Aid to Families with Dependent Children where Ps objected to the cap of $250 families were given in aid regardless of number of children.  A state does not violate equal protection merely because the classifications made by its laws are imperfect.  The intractable economic, social and even philosophical problems presented by public welfare assistance programs are not the business of this Court.  It is reasonable [under rational basis standard] for the state to encourage employment and avoid discrimination between welfare families and the families of the working poor.  

[i] Dissent: [Justices Marshall and Brennan] Need to use a stricter standard of review because this case involves the literally vital interests of a powerless minority – poor families without breadwinners – and is far removed from the cases we use rational basis like business regulation.  Concentration must be placed upon [1] the character of the classification in question, [2] the relative importance to individuals in the class discriminated against of the governmental benefits that they do no receive, and [3] the asserted state interests in support of the classification.  Dandridge v. Williams [1970]

[4] Housing

[a] [Justice White] Court upheld Oregon’s summary forcible entry and wrongful detainer procedure for eviction of tenants for non-payment of rent.  Need for decent shelter and right to retain peaceful possession of one’s home are fundamental interests which are particularly important to poor but Constitution does not provide judicial remedies for every social and economic ill.  No constitutional guarantee of access to dwellings of a particular quality or any recognition of the right of a tenant to occupy the real property of his landlord beyond the term of his lease, without the payment of rent.  It is rational to limit the issue at trial to that of the tenant’s default and bar defenses such as the landlord’s failure to maintain the premises.  Lindsey v. Normet [1972]

[5] Education

[a] [Justice Powell] A TX system of financing public schools using local property tax values does not operate to the disadvantage or some suspect class or impinge on a fundamental right such that the court must look at the policy under strict judicial scrutiny.  The challengers here are different from prior cases where discrimination was found because [1] they are not completely prevented from raising money for school children using property taxes and [2] the children are not completely barred from receiving a public education.  Education is not a fundamental right.  The quality of education is not a guaranteed fundamental right; there is no suspect class in “district discrimination;” and the poorest families are not necessarily clustered in the poorest property districts.  Considering the precondition to exercise of other fundamental rights: We have never presumed to possess either the ability or the authority to guarantee to the citizenry the most effective speech or the most informed electoral choice.  The TX system was implemented in an effort to extend public education.  San Antonio Independent School Dist. v. Rodriguez [1973]

[i] Dissent: [Justices Marshall, Douglas] Consider Skinner v. Oklahoma [right to procreate is not listed in the Constitution but it’s fundamental] and Reynolds v. Sims or Griffin v. Illinois; as the nexus between the specific constitutional guarantee and the non-constitutional interest draws closer, the non-constitutional interest becomes more fundamental and the degree of judicial scrutiny applied when the interest is infringed on a discriminatory basis must be adjusted accordingly. 

[b] [Justice Brennan] The Court applied strict scrutiny to hold that the exclusion of undocumented children from TX public schools violated equal protection where the children were required to pay “full tuition” for the receipt of what was for documented children free public education.  The law imposes a lifetime hardship on a discrete class of children not accountable for their disabling status.  The abolition of governmental barriers presenting unreasonable obstacles to advancement on the basis of individual merit is a goal of equal protection.  Plyler v. Doe [1982]  

[i] Dissent: [C.J. Burger, Justices White, Rehnquist, O’Connor] We have created a quasi-suspect class and quasi-fundamental rights analysis that is not in the tradition of the court’s rulings and trespassed on the assigned function of the political branches.
[6] What should the court’s role be?
[a] Think ahead to the future when everyone has live together.

[b] Court should be beholden to the sociological/statistical evidence we have right now about what how people want to live.

Freedom of Speech and Expression
[1] Is the First Amendment triggered?

[a] Is there federal government/state action?

[b] Threshold issue: First Amendment says, “Congress shall make no law abridging the freedom of speech.”

[c] Does the regulation involve speech or expressive conduct?

[1] Speech?

[a] Is the restriction content-based?

[i] Subject-matter restriction?

1. Definition: Application of the law depends on the topic of message.
2. Apply strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest

a. [Justice Marshall] Chicago ordinance declared unconstitutional because it excluded specific subject matter for picketing but permitted message re: labor disputes.  Forbidden censorship is content control.  All messages must have an equal opportunity to be heard.  Police Dept. v. Mosley [1972]

b. [Justice Brennan] The Court invalidated a picketing restriction that barred picketing outside residences and dwellings but exempted the peaceful picketing of a place of employment involved in a labor dispute.  The law accords unconstitutional preferential treatment to the expression of views on one particular subject because discussion of all other issues is restricted.  

1. Dissent: [Justices Rehnquist, Blackmun, C.J. Burger] The basis for distinction in the law was “not content, but rather the character of the residence sought to be picketed.”  Carey v. Brown [1980]

c. [Justice O’Connor] The Court invalidated a statute requiring publishers of books of serial murderers and criminals to give all proceeds from such books to Victims Compensation Board that placed money in escrow to satisfy any judgments against criminals.  The state had not shown any greater interest in compensating victims from the proceeds of such storytelling than from any of the criminal’s other assets.  Significantly over-inclusive because it would affect such works as “The Autobiography of Malcolm X,” “Civil Disobedience” by H.D. Thoreau.  

1. Concurrence: [Justice Kennedy] Would not have applied strict scrutiny but would have found the law invalid per se.  The speech is not obscene, defamatory, criminal or likely to bring about imminent harm – it is raw censorship based on content. Simon & Schuster, Inc. v. Members of New York State Crime Victims Board [1991]

d. [Justice O’Connor] The Court struck down a provision of the D.C. code prohibiting display within 500 ft. of a foreign embassy of any sign tending to bring that foreign government into “public odium” or “public disrepute.”  This was subject-matter based, not viewpoint based, because an entire category of speech – criticism of foreign governments – is not to be permitted. 

1. Dissent: [C.J. Rehnquist, White, Blackmun] Would have upheld the law.  Boos v. Barry [1988]

3. Compelling governmental interest
a. [Justice Blackmun, plurality] The Court upheld a state law prohibiting the solicitation of votes, the display of political posters or signs, and the distribution of political campaign materials within 100 feet of the entrance to a polling place.  As a content-based restriction on political speech in a public forum, the ban on campaign materials must be subjected to strict scrutiny.  TN asserts that its regulation protects the right of its citizens to vote freely for the candidates of their choice and protects the right to vote in an election conducted with integrity and reliability – compelling state interests.  Survived strict scrutiny.

1. Concurrence: [Justice Scalia] The vicinity of the polling place was not a traditional public forum and therefore that viewpoint neutrality was all that was required.  

2. Dissent: [Justices O’Connor, Souter, Stevens] Raises constitutional concerns since it directly regulates political expression and thus implicates a core concern of the First Amendment.  It targets only a specific subject matter [campaign speech] and a defined class of speakers [campaign workers] and thus regulates expression based on its content. Burson v. Freeman [1992]

4. Narrowly tailored means
a. The history of voter intimidation and election fraud coupled with the exercise of free speech conflicting with the right to cast a ballot in an election free from the taint of intimidation and fraud shows the state used a means necessary to achieve their ends.  Requiring solicitors to stand 100 feet from the entrances to polling places does not constitute an unconstitutional compromise.  Burson v. Freeman [1992]

[ii] Viewpoint restriction?

1. Definition: Defined class of speakers, certain opinions

2. Apply strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest

3. Compelling governmental interest
4. Narrowly tailored means
a. [Justice Scalia] Court struck down a provision of Minnesota code of judicial conduct that stated a candidate for a judicial office, including an incumbent judge, shall not announce his or her views on disputed legal or political issues.  Impartiality is the lack of bias for or against either party to the proceeding and the clause is not narrowly tailored to serve that interest at all since it does not restrict speech for or against particular parties but rather speech for or against particular issues.

1. Concurrence: [Justice Kennedy] Content-based speech restrictions are invalid per se, and do not require a strict scrutiny examination.

2. Dissent: [Justices Stevens, Souter, Ginsburg, Breyer] There is a difference between the work of a judge and the work of other public officials.  The rationale underlying unconstrained speech in elections for political office does not carry over to campaigns for the bench.  Republican Party of Minnesota v. White [2002]
[iii] Exceptions: Does the content-based restriction involve an unprotected category of speech?  [Unprotected speech gets rational basis unless it is a viewpoint-based, restriction that discriminates within the designated category of unprotected speech, in which case strict scrutiny applies pursuant to R.A.V.]
1. Fighting words

a. Test: Do the words tend to incite an immediate breach of the peace directed to the person of the hearer?
b. [Justice Roberts] The Court invalidated a conviction against Cantwell, a Jehovah’s Witness who was arrested while proselytizing on New Haven, CT streets and breaching the peace, a common law offense.  No assault or threatening of bodily harm by P’s behavior and in the absence of a statute narrowly drawn to define and punish specific conduct as constituting a clear and present danger to a substantial interest of the state, the petitioner’s communication, considered in the light of the constitutional guarantees, raised no such clear and present menace to public peace and order as to render him liable to conviction of the common law offense in question.  Cantwell v. Connecticut [1940]
c. [Justice Murphy] The Court upheld a conviction under a state law stating that no person shall address any offensive or annoying word to any other person who is lawfully in any street or other public place, nor call him by any offensive or derisive name.  P was a Jehovah’s Witness who attracted a restless crowd by denouncing all religion as a “racket.”  P called a police officer a “God damned racketeer” and “a damned Fascist.”  The conviction was based on the words to the officer.  The Court said these words are obviously likely to cause a person to retaliate and cause a breach of peace.  Chaplinksy v. New Hampshire [1942]
d. [Justice Brennan] The Court reversed a conviction under a GA statute providing that any person who shall, without provocation, use to or of another, opprobrious words or abusive language, tending to cause a breach of the peace, was guilty of misdemeanor.  Anti-war picketers at an Army building refused a police stop request and in the ensuing scuffle, D said to police officer, “White son of a bi**h, I’ll kill you, I’ll choke you to death, if you ever put your hands on me again, I’ll cut you all to pieces.”  The GA statute was not limited to words that “have a direct tendency to cause acts of violence by the person to whom, individually, the remark is addressed.”  Gooding v. Wilson [1972]
e. [Justice Brennan] The Court invalidated the conviction of a political protestor who burned an American flag after he was convicted under a statute which prohibited desecration of a flag in a manner the D knows will seriously offend one or more persons likely to observe or discover such action.  The Court rejected argument that Johnson’s conduct fell within exception for fighting words and said, “No reasonable onlooker would have regarded Johnson’s generalized expression of dissatisfaction with the policies of the federal government as a direct and personal insult or an invitation to exchange fisticuffs.”  Texas v. Johnson [1989]
f. [Justice Harlan] The Court reversed the breach-of-the-peace conviction of a war protestor who wore in public a jacket emblazoned “F*** the Draft.”  Profanity is at least sometimes protected speech.  The court reiterated that the fighting words exception is limited to statements “directed to the person of the hearer” not addressed generally to the world at large.  Third, the Court undermined the notion that there is any unprotected category of “words that by their very utterance inflict injury.”  Cohen v. California [1971]
2. Incitement

a. Test: Do the words tend to incite imminent lawless activity [clear and present danger]?

b. [Justice Holmes] D willfully conspired to have printed and circulated to men who had been called and accepted for military service a document alleged to be calculated to cause such insubordination and obstruction.  The document said, “Do not submit to intimidation” and “Your right to assert your opposition to the draft” should be recognized.  It also said, “You must do your share to maintain, support and uphold the rights of the people of this country.”  The document would not have been sent unless it had been intended to have some effect, and we do not see what effect it could be expected to have upon persons subject to the draft except to influence them to obstruct the carrying of it out.  We admit in ordinary times the Ds would be within their constitutional rights.  We perceive no ground for saying that success alone warrants making the act a crime.  Schenck v. United States [1919]

c. [Justice Sanford] Gitlow printed and circulated literature advocating a Communist revolt against the U.S. government.  No evidence that these writings resulted in any such action.  A state may validly forbid any speech or publication that has a tendency to produce action dangerous to public security, even where such speech or publication presents no clear and present danger to the security of the public.  The NY criminal anarchy statute prohibits advocacy to overthrow organized government by unlawful means.  These words imply advocacy of action.  The means suggested imply force and violence and are inherently unlawful in a constitutional form of government based on law and order.  The clear and present danger test does not apply here because the legislature has previously determined the danger of the substantive evils which may arise from specific utterances.  It is sufficient that the words were expressed in general terms.  

1. Dissent: [Justice Holmes] The clear and present danger test applies and there was no clear and present danger here.  The followers of Gitlow were too few to present one.  Gitlow v. New York [1925]

d. [Justice Sanford] Whitney, organizer and member of the Communist Labor Party of California, was convicted of aiding in organization’s violation of the Criminal Syndicalism Act.  D attended a convention where a resolution endorsing a more extreme program of action was adopted, though she supported the other less extreme resolution.  D never intended that the CLP become a terrorist organization.  A state may punish abuses of freedom of speech where such utterances are inimical to the public welfare as tending to incite crime, disturb the peace, or endanger organized government through threats of violent overthrow.  The essence of the offense was the combining with others to accomplish desired ends through advocacy and use of criminal means which involves an even greater danger to public security than individual acts.  

1. Concurrence: [Justice Brandeis] D is punished for a step in the preparation of incitement that only threatens the public remotely.  The Act aims at punishing those who propose to preach, not put into action, criminal syndicalism.  There must be probability of serious injury to the state.  Here mere advocacy of revolution by mass action at some future date was within the Fourteenth Amendment protection because our power of review was limited. Whitney v. California [1927]

e. [C.J. Vinson] Dennis and other Communist Party leaders were convicted for violation of the Smith Act, which is directed at conspiracy to teach or advocate the overthrow of the government by force or violence.  Where an offense is specified by statute in non-speech or non-press terms, a conviction relying upon speech or press as evidence of violation may be sustained only when the speech of publication created a clear and present danger of attempting or accomplishing the prohibited crime. The question is whether the gravity of the evil, discounted by its improbability, justifies such an invasion of free speech as is necessary to avoid the danger.  Dennis and others were highly organized and were rigidly disciplined and had created similar uprisings in other countries.

1. Concurrence: [Justice Frankfurter] The validity of the statute depends on a balancing of competing interests, such as the nature of the speech and the nature of the advocacy.  This balancing should be done by the legislature and not by the courts.  [Justice Jackson] 

2. Dissent: [Justice Black] First Amendment rights should have a preferred position in a free society.  Laws restricting those rights should not be sustained by the courts on the grounds of mere reasonableness.  [Justice Douglas]  There was no imminent danger here, and it is inconceivable that D and other Communists advocating the violent overthrow of the government had any chance of success.  Dennis v. United States [1951]

f. [C.J. Warren] The Court held that the First Amendment barred GA from not seating Julian Bond, a duly elected representative, in the state legislature.  Bond stated, “we are in sympathy with, and support, the men in this country who are unwilling to respond to a military draft.”  Bond could not be constitutionally convicted for counseling, aiding or abetting the refusal or evasion of draft registration.  While the state has an interest in requiring its legislators to swear to a belief in constitutional processes of government, surely the oath gives it no interest in limiting its legislators’ capacity to discuss their views of local or national policy.  Bond v. Floyd [1966]

g. [Per curiam] Brandenburg was convicted under an OH statute that proscribes advocacy of the duty, necessity, or propriety of crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing reform.  D was a KKK leader and was convicted for saying in a film, “We are not a revengent group, but if our President, our Congress, and our Supreme Court, continues to suppress the White Caucasian race, it’s possible that there might have to be some revengence taken.”  The mere abstract teaching of the moral propriety or even moral necessity for a resort to force and violence is not the same as preparing a group for violent action and steering it to such action.  A statute that fails to draw this distinction is impermissible.  It sweeps within its condemnation speech that is protected.  Imminence is essential requirement to the validity of any statute curbing freedom of speech.  Probability of harm is no longer the central criterion for speech limitations.

1. Concurrence: [Justice Black, Douglas] The line between what is permissible and what is not is the line between ideas and overt acts.  Apart from rare exceptions, speech is immune from prosecution.  Brandenburg v. Ohio [1969]

h. After a campus anti-war demonstration during which there had been arrests, over 100 demonstrators blocked the streets until the police moved them to the curb.  Hess, standing off the street, said “we’ll take the f***ing street later [or again].”  At best the statement could be taken as counsel for present moderation; at worst, it amounted to nothing more than advocacy of illegal action at some indefinite future time.  Since there was no evidence or rational inference from the import of the language that his words were intended to produce, and likely to produce, imminent disorder, those words could not be punished by the state on the ground that they had a tendency to lead to violence.  Hess v. Indiana [1973]

i. [Justice Stevens] The Court set aside a large damage award against participants in an economic boycott by black citizens of white merchants in a Mississippi County.  D had stated that his people would discipline boycott violators.  This Court has made clear however, that mere advocacy of the use of force or violence does not remove speech from the protection of the First Amendment.  When an advocate’s speech does not incite lawless action, they must be regarded as protected speech.  NAACP v. Claiborne Hardware Co. [1982]
3. Commercial speech

a. Illegal: [1] Fraudulent, [2] misrepresentative, [3] deceptive, [4] tending to encourage illegal activity. 

b. The Court held that the First Amendment did not protect commercial speech.  The city’s ordinance prohibited the distribution of any “handbill or other advertising matter in or upon any street.”  D was prosecuted for circulating an advertisement to visit a submarine exhibit.  Without analysis or explanation, Court stated, “We are equally clear that the Constitution imposes no such restrain on government as respects purely commercial advertising.”  Valentine v. Chrestensen [1942] 
c. [Justice Powell] The court upheld a sex discrimination ordinance prohibiting newspapers from listing employment advertisements in gender-designated columns.  Court held that it resembled Chrestensen rather than New York Times’s ad.  None expresses position on whether, as matter of social policy, certain positions ought to be filled by members of one or other sex, nor does any of them criticize ordinance.  Each is no more than proposal of possible employment.  Classic examples of speech not protected by First Amendment.  Pittsburgh Press Co. v. Pittsburgh Human Relations Comm’n. [1973] 
d. Court held VA could not criminalize ads in VA newspapers of the availability of abortions in New York.  Case turned on special status of abortion.  Bigelow v. Virginia [1975]
e. [Justice Marshall] The Court invalidated a federal statute prohibiting the mailing of unsolicited ads for contraceptives.  At issue were a drug store flyer and informational pamphlets that referred to the brand by name.  The mailings constitute commercial speech notwithstanding the fact that they contain discussions of important public issues such as venereal disease and family planning.  Deserves qualified but substantial protection.  Bolger v. Youngs Drug Products Corp. [1983]
f. [Justice Brennan] The Court invalidated a NY ban on the advertising or display of non-prescription contraceptives.  The information suppressed is related to activity with which at least in some respects, the state could not interfere.  Carey v. Population Services International [1977] 

g. [Justice Blackmun] VA law provided pharmacists were guilty of unprofessional conduct if they advertised the prices of prescription drugs.  Action asserted by consumers of such drugs.  Speech that does no more than propose a commercial transaction is not so removed from any exposition of ideas and from truth, science, morality, and arts in general, such that it lacks all protection.  If there is a right to advertise, there is a reciprocal right to receive the advertising, and it may be asserted by consumers.  Society may have a strong interest in the free flow of commercial information.  The state interest of preserving professionalism as a justification for law is undermined by the guarantees of close regulation for which pharmacists are subject.  
1. Dissent: [Justice Rehnquist] The way will now be open not only for dissemination of price information but for active promotion of prescription drugs, liquor, cigarettes and other products the use of which it has previously been thought desirable to discourage.  There are sufficient dangers to their widespread use.  Virginia Pharmacy Board v. Virginia Citizens Consumer Council [1976]
h. [Justice Scalia] Court held that promotional speeches at student-run Tupperware parties were properly considered commercial speech even though, in addition to making sales pitches for Tupperware products, they also touched on how to be financially responsible and how to run an efficient home.  Advertising which links a product to a current public debate is not thereby entitled to the constitutional protection afforded non-commercial speech.  Board of Trustees, State Univ. of New York v. Fox [1989]
i. Test: Commercial speech is protected if it is [1] not advertising illegal activities; and [2] not false, misleading or deceptive.  If [1] or [2] is not met, then the government must prove there is a [1] substantial governmental interest, [2] where the means directly and materially advances that interest and [3] is not more extensive than is necessary to serve that interest [need not be least restrictive means].

1. Commission’s order restricts only commercial speech, [i.e expression related solely to economic interests of speaker and its audience];  [1] Whether speech is protected by First Amendment [must not be misleading and must concern lawful activity]; [2] Whether the governmental interest is substantial; [3] Whether the regulation directly advances the governmental interest asserted; [2] Whether it is not more extensive than necessary.  Central Hudson Gas v. Public Service Comm’n. [1980]
j. Substantial state interest
k. State’s interests in promoting an educational rather than a commercial atmosphere on campuses insuring the security of students, and preventing their exploitation were sufficiently substantial to satisfy that prong of the Central Hudson test.  Board of Trustees, State Univ. of New York v. Fox [1989]
l. [Justice Marshall] Court struck down an ordinance prohibiting the posting of “for sale” signs and sold signs where the town’s objective was to stem the flight of white homeowners from a racially integrated community through “panic selling.”  The town here acted to prevent the residents from obtaining certain information which is of vital interest residents since it may bear on one of the most important decisions they have a right to make: where to live and raise their families.  Linmark Associates, Inc. v. Willingboro [1977]
m. [Justice Blackmun] The Court held that states could not prohibit lawyers from price advertising routine legal services.  The case did not involve advertising relating to the quality of legal services or to in-person solicitation of clients.  Rejected reasons for justification of state including adverse effect on professionalism, inherently misleading.  
1. Dissent: [Justice Powell, Stewart] This will effect major changes in the practice of law since there is an increased potential for deception and enhanced difficulty of effective regulation in the public interest.  Bates v. State Bar of Arizona [1977]
n. [Justice Powell] Classic examples of ambulance chasing; the Court sustained a lawyer’s suspension from law practice for violating anti-solicitation rules who engaged in soliciting contingent fee employment from accident victims.  The state may proscribe in-person solicitation for pecuniary gain in circumstances likely to result in adverse consequences without a showing of actual harm and with some leeway for prophylactic rules.  Ohralik v. Ohio State Bar Association [1978]
o. [Justice Powell] The Court set aside disciplinary action in a case involving an attorney who did volunteer work for the ACLU.  The attorney’s letter to a victim of forced sterilization was protected and the Court concluded a state can’t punish a lawyer who “seeking to further political and ideological goals through associational activity, including litigation, advises a lay person of her legal rights and discloses in a subsequent letter that the free legal assistance is available from a non-profit organization.  Required a showing of actual harm which was not produced here.  
1. Dissent: [Justice Rehnquist] No distinction between actual/not actual harm cases.  In re Primus [1978]
p. [Justice White] An OH attorney was reprimanded for advertising his availability to represent women who had suffered injuries due to a particular contraceptive.  The add contained a line drawing of the device and said “if there’s no recovery, no legal fees are owed by our clients.”  The Court struck down the state’s restrictions saying the state’s interest in avoiding embarrassing or offensive advertisements cannot justify suppressing it.  Rejected OH’s attempt to forbid solicitation regarding specific legal problems.  Zauderer v. Office of Disciplinary Counsel [1985]
q. [Justice Stevens, plurality] The Court invalidated a disciplinary sanction for an attorney’s representation on his letterhead that he was a certified civil trial specialist by the National Board of Trial Advocacy.  Truthful representation of certification by a legitimate organization with “rigorous requirements” could not be deemed misleading under the First Amendment just because some readers might think the organization was government-affiliated.  Pell v. Attorney Registration and Disciplinary Comm’n of Ill. [1990]
r. [Justice Kennedy] The Court found the state’s interest in protecting potential clients against fraud and invasions of privacy and in protecting CPAs against compromising their professional independence “substantial.”  But the Court struck down a FL ban on certified public accountants from engaging in direct, in person uninvited solicitation.  The typical client of a CPA is far less susceptible to manipulation than the young accident victim in Ohralik.
1. Dissent: [Justice O’Connor] No constitutional difference between prohibiting in-person solicitation by attorneys and a rule prohibiting in person solicitation by CPAs.  Edenfield v. Fane [1993]
s. The Court held that it was not inherently misleading for an attorney to advertise truthfully in the yellow pages or on business cards that she was also a certified public accountant.  Ibanez v. Florida Board of Accountancy [1994]
t. [Justice Stevens] The Court held that commercial speech may not be treated differently from non-commercial speech for aesthetic or safety purposes in the absence of distinctively commercial harm.  The City barred Discovery from placing news racks on public property to dispense free ads for adult education classes and real estate sales while permitting those racks that distributed newspapers.  City’s interest in the safety and attractive appearance of its streets and sidewalks was rejected as being substantial.  The City’s distinction bears no relationship whatsoever to the particular interest that the city has asserted. 
1. Concurrence: [Justice Blackmun] Truthful, non-misleading ads should be treated as fully protected speech.
2. Dissent: [Justices White, Thomas, C.J. Rehnquist] Assumed the City could completely ban news racks altogether on public property so this decision is a burden on having to decide between restricting more speech and allowing the proliferation of news racks on its street corners.  City of Cincinnati v. Discovery Network, Inc. [1993]
u. [C.J. Rehnquist] The Court rejected a facial attack on a state law that permitted arrest records to be disclosed for scholarly journalistic political or governmental purpose but not in order to sell a product or service.  This is a law regulating access to information in the hands of the police department.  Los Angeles Police Department v. United Reporting [1999]
v. [Justice Rehnquist] The Court upheld a PR law prohibiting gambling casinos from advertising their facilities to residents of PR.  Applied Central Hudson.  The state’s interest in reduction of demand for casino gambling by the residents of PR and protecting their health, safety and welfare is substantial. 
1. Dissent: [Justices Brennan, Marshall, Blackmun] Regulation that deprives consumers of accurate information concerning lawful activity must receive strict judicial scrutiny.  Fails under Central Hudson because the Court is simply deferring to PR’s legislative findings.  Posadas de Puerto Rico Assocs. v. Tourism Company of Puerto Rico [1986] OVERRULED BY 44 Liquormart
w. [Justice White] The Court upheld a federal statute prohibiting the broadcast of lottery ads except by stations licensed to states that conduct lotteries.  Edge broadcast in NC, non-lottery state, but 90% of listeners were in VA, lottery state.  Congress’ interest in favoring the non-lottery policy of NC is substantial.  It did not unduly interfere with VA’s lottery advertising.
1. Dissent: [Justices Stevens, Blackmun] I would hold that suppressing truthful advertising regarding a neighboring state’s lottery, an activity which is of course perfectly legal, is a patently unconstitutional means of effectuating the government’s interest in protecting the policies of non-lottery states.  United States v. Edge Broadcasting Co. [1993]
x. [Justice Thomas] Rejected vice exception.  The Court invalidated a provision of the federal Alcohol Administration Act that prohibited beer labels from displaying alcohol content.  Government’s interest in preventing “strength wars” between brands that produced more potent brews was substantial.  Central Hudson applies to all speech, regardless of whether activity being promoted is a vice or not. 
1. Concurrence: [Justice Stevens] D has a constitutional right to give the public accurate information about the alcoholic content of the malt beverages that it produces.  Central Hudson should not apply.  Rubin v. Coors Brewing Co. [1995]
y. [Justice Stevens] The Court invalidated federal law banning broadcast advertising of lottos and casino gambling.  Central Hudson applied.  Not misleading, unlawful activities being advertised.  State interests not substantial: [1] reduce social cost of gambling and [2] assisting state that restrict gambling within their borders – since Congress allows other groups to set up gambling operations and has exempted certain state-run lotteries from this legislation. Greater New Orleans Broadcasting Association v. United States [1999]
z. [Justice O’Connor] Court invalidated provision of Food and Drug Modernization Act of 1997 that conditioned exemption from FDA approval requirements for makers of compounded drugs on their not advertising or promoting the compounding of any particular drug, class of drug, or type of drug.  Central Hudson applied.  [1] Government’s ends sufficient – preserving the integrity of FDCA’s new drug approval process is substantial. 
1. Dissent: [Justices Breyer, Stevens, Ginsburg, C.J. Rehnquist] The Court undervalues the importance of the health, safety, welfare of the general public.  Thompson v. Western States Medical Center [2002]
aa. Directly advances that interest
ab. Law directly advances the government’s interest since ads would increase the demand for casino gambling. Posadas de Puerto Rico Assocs. v. Tourism Company of Puerto Rico [1986] OVERRULED BY 44 Liquormart
ac. [Justice White, plurality] The Court struck down an ordinance regulating the placement of non-commercial billboards but made clear that portions of the ordinance banning offsite commercial billboards would be permissible.  All prongs satisfied except “directly advances government interests.”  Related to traffic safety and the appearance of the city.  The Court reviewed deferentially the determinations made by SD and suggested that the ban on commercial billboards satisfied Central Hudson.  Metromedia, Inc. v. San Diego [1981]
ad. The provision did not directly advance that interest because only EtOH content on labels was regulated and not content in advertising.  Regulated beer but not other types of spirits. Rubin v. Coors Brewing Co. [1995]
ae. Directly advances interests not satisfied because ads could merely channel a gambler from one casino to another, not to casinos in general.  Greater New Orleans Broadcasting Association v. United States [1999]
af. Is not more extensive than is necessary to serve that interest [least restrictive means do not need to be used; generally complete bans are not narrowly tailored]
ag. [Justice Powell] The Court held unconstitutional a range of Missouri restrictions on lawyer advertising.  The restrictions limited such advertising to certain categories of information, and in some instances, to certain specified language.  Ads were not inherently misleading or actually so and regulations of potentially misleading ads must be narrowly drawn.  In re RMJ [1982]
ah. [Justice Brennan] The Court struck down a flat ban on direct-mail solicitation by lawyers that was targeted to specific recipients known to need legal services of a particular kind.  State claimed it didn’t want potential clients from feeling overwhelmed.  Distinguished Ohralik as dealing with the special dangers of face-to-face solicitation and found the flat ban too broad a remedy for a mere possibility of abuse.  Less restrictive and precise means should be used.  
1. Dissent: [Justices O’Connor, Scalia, C.J. Rehnquist] Legislative function has been taken away from states in the context of attorney advertising.  Shapero v. Kentucky Bar Association [1988]
ai. [Justice O’Connor] The Court upheld a FL bar rule prohibiting personal injury lawyers from sending targeted direct-mail solicitations to victims and their relatives for 30 days following an accident or disaster, and from receiving referrals from anyone who made such a contact.  Substantial interest was to protect the privacy and tranquility of victims from intrusion by lawyers.  Narrowly tailored because the limit was for a specific amount of time and there were many other channels to advertise [billboards, tv ads, etc.] 
1. Dissent: [Justices Kennedy, Stevens, Souter, Ginsburg] So much evidence may be lost in those few weeks after an accident that such a time limitation on advertising competent legal services is an abridgment of free expression and prevents the availability of information from victims of such accidents.  Florida Bar v. Went For It, Inc. [1995] 
aj. [Justice Powell] Central Hudson Gas, P, claimed the First Amendment prohibited the Public Service Commission’s regulation completely banning promotional advertising by an electrical utility.  This restriction is more extensive than necessary because it is so broad that it suppresses speech about electrical devices or services which would cause no increase in total energy usage and thus be unrelated to the energy conservation interest of the state.
1. Concurrence: [Justices Blackmun, Brennan] Intermediate scrutiny is appropriate where the commercial speech is designed to mislead or coerce.  It is not properly applied when a state seeks to suppress information about a product in order to manipulate a private economic decision that the state cannot or has not regulated or outlawed directly.  [Justices Stevens, Brennan] Not a commercial speech case because the ban would limit speech outside the boundary of commercial speech so no need for intermediate scrutiny.
2. Dissent: [Justice Rehnquist] Speech of a state-created monopoly, subject to a comprehensive regulatory scheme, is not entitled to protection under the First Amendment.  Central Hudson Gas v. Public Service Comm’n. [1980]
ak. [Justice Scalia] The Court clarified Central Hudson saying that this did not mean that government must employ the least restrictive means.  University restricted the operation of commercial enterprises on its campuses that effectively bared a company from selling items at Tupperware parties. Necessary did not mean least restrictive means.  What we require is a fit between the legislature’s ends and the means chosen to accomplish those ends – a fit that is not necessarily perfect, but reasonable; that represents not necessarily the single best disposition but one whose scope is in proportion to the interest served.  Board of Trustees, State Univ. of New York v. Fox [1989]
al. The law was no more extensive than necessary because it had been construed to permit advertising of casino gambling to tourists.  Posadas de Puerto Rico Assocs. v. Tourism Company of Puerto Rico [1986] OVERRULED BY 44 Liquormart
1. Dissent: PR still allows its residents to gamble in its casinos and allows ads for other types of gambling activity that should not be permitted.  [Justice Stevens] Law discriminated against speakers and applies one standard to NYT and another to the San Juan Star.  Posadas de Puerto Rico Assocs. v. Tourism Company of Puerto Rico [1986] OVERRULED BY 44 Liquormart
am. Regulated beer but not other types of spirits.  Ban was more extensive than necessary because the government could directly limit the content of beers and prohibit marketing efforts of beers with high alcohol content altogether. Rubin v. Coors Brewing Co. [1995]
an. [Justices Stevens, Kennedy, Ginsburg] RI’s complete ban on the truthful advertising of retail prices of alcoholic beverages is unconstitutional because reasons are unrelated to protecting consumers; however, least restrictive means need not be used [added this to Central Hudson test. No reasonable relationship between the regulation and the state objective.  RI could reduce alcohol consumption by other methods such as taxes.
1. Concurrence: [Justices O’Connor, Souter, Breyer, Scalia, C.J. Rehnquist] Fails Central Hudson; does not require adoption of a new analysis for the evaluation of commercial speech regulation.  44 Liquormart, Inc. v. Rhode Island [1996]
ao. The Court rejected a challenged by fruit producers to mandatory fees for generic fruit advertising, finding that the fees did not amount to compelled speech or association within the Court’s precedents. 
1. Dissent: [Justices Souter, Scalia, C.J. Rehnquist] Should have applied Central Hudson since the fees were speech and laws requiring an individual to engage in or pay for expressive activities are reviewed under the same standard that applies to laws prohibiting one from engaging in or paying for such activities. Government hadn’t established demand would increase through advertising and “free riders” prevention if advertising were voluntary was not sufficient.  Mandatory ad scheme is not narrow tailoring because they deny handlers of any credit toward their assessments for some or all of their individual advertising expenditures.  Credits were given for other fruit.  Glickman v. Wileman Bros. [1997]
ap. Not more extensive than necessary since other types of gambling are permitted to be advertised.  Greater New Orleans Broadcasting Association v. United States [1999]
aq. [Justice O’Connor] Court applied Central Hudson and held that Massachusetts’ restrictions on tobacco advertising which called for ads to be placed at least 1,000 feet away from schools, playgrounds with indoor point of sale ads being five feet off the ground to prevent children from being attracted to cigarettes was unconstitutional.  Preempted by a federal statute.  First two parts of Central Hudson satisfied.  Not sufficiently narrowly tailored to satisfy interest.  In some areas, these rules would constitute a complete ban on the communication of truthful information about smokeless tobacco and cigars to adult consumers.  Not all children are less than five feet tall and all children have the ability to look up and take in their surroundings.  Lorillard Tobacco Co. v. Reilly [2001]
ar. Narrowly tailored – no because there could be a cap on how many compounded drugs a pharmacist may sell at one period of time.  Thompson v. Western States Medical Center [2002]
[iv] Defamation
1. Group: No longer a category; clear and present danger test as applied to a group.
a. [Justice Frankfurter]  Court upheld IL criminal group libel law that said publication or display of any publication that portrays a class of citizens as contemptible, and is productive of breach of peace or riots.  White Circle League organized circulation of leaflet that called for halt to encroachment on white people’s neighborhood by black people blacks were rapists, robbers, druggies.  If an utterance directed at an individual may be the object of criminal sanctions, we cannot deny to a state power to punish the same utterance directed at a defined group.  Did not use clear and present danger test. 
1. Dissent: [Justices Black, Douglas, Reed, Jackson] Criminal libel provides for the punishment of such utterances against individuals not huge groups.  Beauharnais v. Illinois [1952]
2. Public official: If the P is a public official or running for public office, the P can recover for defamation by proving [1] actual malice [statement was made with knowledge that it was false or with reckless disregard of whether it was false or not] [2] clear and convincing evidence.
a. [Justice Brennan] Police commissioner was said to have arrested MLK seven times and beaten him in a paid ad in NYT.  MLK was arrested four times.  No proof that Sullivan had participated in this.  The fear of damage awards may be markedly more inhibiting than the fear of prosecution under a criminal statute since there is no double jeopardy limitation and a newspaper may not be able to survive such succession of judgments.  A rule compelling the critique of official conduct to guarantee the truth of all his factual assertions – and to do so on pain of libel judgments virtually unlimited in amount – leads to comparable self-censorship.
1. Concurrence: [Justices Goldberg, Douglas] The Constitution affords an absolute, unconditional privilege to criticize official conduct of public officials but did not protect defamatory statements directed against the private conduct of a public official or private citizen.  New York Times Co. v. Sullivan [1964]
3. Public figure: If P is a “public figure,” P can recover for defamation by proving [1] actual malice with knowledge statement was false or reckless disregard that statement was false or not [3] by clear and convincing evidence.  Public must have a [1] justified and [2] important interest for the person to be considered a public figure.
a. [C.J. Warren, Justices Brennan, White] Butts: Saturday Evening Post article claimed University of GA athletic director and former football coach had fixed a football game.  Walker: Retired general challenged an AP report that he had led a violent crowd in opposition to the enforcement of a desegregation decree at the University of Mississippi.  Court applied the NYT rule and extended to public figures.  Increasingly the lines between governmental and private sectors are blurred.  Public figures often play an influential role in ordering society.
1. Dissent: [Justice Harlan, Clark, Stewart, Fortas] Agreed that public figures’ actions cannot be left entirely to state libel laws but insisted that the rigorous federal requirements of NYT are not the only appropriate accommodation of the conflicting interests at stake.  We would hold that a public figure who is not a public official may also recover damages for a defamatory falsehood whose substance makes substantial danger to reputation apparent, on a showing of highly unreasonable conduct constituting an extreme departure from the standards of investigation and reporting ordinarily adhered to by responsible publishers.  Curtis Publishing Co v. Butts AND Associated Press v. Walker
4. Private individual: 

a. Public concern: P may recover by proving [1] falsity of statement and [2] negligence by D.  
1. P may recover presumed or punitive damages only by showing actual malice
b. Not public concern: P may recover by proving [1] falsity of statement and [2] negligence by D.  
1. P can recover presumed or punitive damages without showing actual malice
c. [Justices Brennan, Blackmun, C.J. Burger, plurality] Court imposed NYT standard on private individuals for a greater demanding showing of fault.  Libel action arose by a distributor of nudist magazines based on radio reports about police action against his allegedly obscene books about his lawsuit and about police interference with his business.  News reports referred to “girlie book peddlers” and “smut literature racket.”  Critical criterion should be the subject matter of the allegedly defamatory report rather than the status of the P.  If a matter is a subject of public opinion or general interest, it cannot suddenly become less so merely because a private individual is involved, or because in some sense the individual did not voluntarily choose to become involved.  The public’s primary interest is the event; the public focus is on the conduct of the participant and the content, effect and significance of the conduct, not the participant’s prior anonymity or notoriety. Rosenbloom v. Metromedia, Inc.[1971]  OVERRULED by Gertz v. Robert Welch, Inc.
d. [Justice Powell, Blackmun] The Court held a private person should be able to recover without meeting the NYT standard.  A Chicago lawyer brought a libel action against the publisher of “American Opinion” after he had been retained by a victim’s family in a civil suit against a Chicago policeman who had been convicted of murder.  D charged P with being an architect of the “frame-up” of the policeman and called P a “Communist-fronter.”  Private individuals are more vulnerable to injury and did not have access to the media in the same way public figures did to rectify the problem.  Private individuals are more deserving of recovery because they do not voluntarily expose themselves to the increased risk of injury from defamatory falsehoods.  New standard for private libel actions: State may define for themselves the appropriate standard of liability for a publisher or broadcaster of defamatory falsehoods injurious to a private individual. 
1. Dissent: [Justice Brennan] Stuck to Rosenbloom approach.  Public figures’ access to the media notion is unrealistic because dependent on unpredictable factor of whether the media has continued interest in the story.  It’s legal fiction for public figures to have voluntarily exposed themselves while private people have shrouded their lives from public view. Gertz v. Robert Welch, Inc. [1974]
e. [Justice Powell, Rehnquist, O’Connor, plurality] D&B gave a bank a private credit report for Greenmoss that erroneously reported Greenmoss voluntarily filed for bankruptcy.  Jury considered the issue without regard for “actual malice” and awarded compensatory and punitive damages.  Gertz’s standard was held inapplicable by VT Supreme Court and SC affirmed on a different ground.  The Court held there was no relevant distinction between the institutional media and other forms of communication.  Only five subscribers could see the report and couldn’t disseminate it further so it wasn’t related to the free flow of commercial information.
1. Concurrence: [Justice White, C.J. Burger] Urged Gertz to be overruled.  
2. Dissent: [Justices Brennan, Marshall, Blackmun, Stevens] Rejected distinction between matters of public and private concern – this is what compelled dissenters to disagree with the plurality.  The Court has consistently held that speech concerning economic matters does not deserve diminished First Amendment protection.  Dun & Bradstreet, Inc. v. Greenmoss Builders [1985]
[v] Hate speech

1. Test: Is there a true threat of violence or intent to threaten?
2. A stay on an injunction was denied by the IL Supreme Court against displaying the Nazi swastika and parading in the Nazi uniform in Skokie, IL where many survivors of the Holocaust and Jewish people lived.  Skokie instituted another round of ordinances increasing the amount of liability insurance for their parades and prohibited the wearing of military style uniforms.  The Supreme Court denied the stay on the second round of suits stating that Beauharnais should be followed since it’s never been overruled.  National Socialist Party v. Skokie [1977]
a. Dissent: [Justices Blackmun, White] There should be an examination because the citizens of Skokie are not asserting casually but with deep conviction that the proposed demonstration is scheduled at a time and pace that is taunting and overwhelmingly offensive to the citizens of that place.  Smith v. Collin [1978]
3. [Justice Scalia] D, white person, burned a cross on lawn of P, black family.  D was charged under the St. Paul Bias-Motivated Crime Ordinance which permitted punishment if a person burned a cross that would knowingly arouse anger, alarm, resentment, etc. on the basis of race... he shall be guilty of misdemeanor.”  D said this was overbroad and impermissibly content-based.  This Court concludes that the ordinance is unconstitutional because it is content-based [subject-matter based] in that it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses.  This ordinance is based on fighting words and St. Paul is not permitted, under the First Amendment, to impose special prohibitions on those speakers who express views on disfavored subjects.  Content discrimination is not reasonably necessary to achieve St. Paul’s compelling interest of protecting the rights of groups that have been historically subjected to discrimination.  Essentially held that you can’t have a viewpoint-based restriction within a regulation of unprotected speech.  So, even though a category of speech is unprotected, that doesn't mean that the government can necessarily discriminate between types of speech within that category. 

a. Concurrence: [Justices White, Blackmun, O’Connor, Stevens [except Part I.A.]] The ordinance is fatally overbroad because it criminalizes not only unprotected expression but expression protected by the First Amendment.  [Justices Stevens, White, Blackmun] Don’t agree with categories of speech that are protected or not protected.  R.A.V. v. City of St. Paul [1992]
4. [C.J. Rehnquist] Rejected distinctions between hate speech and hate crimes and drew a sharp distinction between regulation of speech and conduct.  Limited holding of R.A.V. to viewpoint-selective laws aimed expressly at otherwise unprotected words or symbols.  Black boys discussed “Mississippi Burning” where white men beat a praying black boy; then they came across a young white boy and beat him unconscious.  Mitchell’s sentence increased because he targeted the boy based on his race.  Supreme Court held D’s motive is a factor that must be considered at sentencing.  Singles out bias-motivated conduct because this conduct is thought to inflict greater individual and societal harm and provoke retaliatory crimes.  Wisconsin v. Mitchell [1993]
5. [Justices O’Connor, Stevens, Breyer, C.J. Rehnquist] While a state may ban cross burning carried out with the intent to intimidate, the provision in the VA statute treating any cross burning as prima facie evidence of intent to intimidate renders the statute unconstitutional in its current form.  Cross burning may be used to exercise core political speech.  The prima facie provision makes no effort to distinguish among these different types of cross burnings.  Facially unconstitutional.
a. Concurrence: [Justice Stevens] Concurrence/Dissent: [Justices Scalia, Thomas] Prima facie evidence is true to the extent that it is not rebutted.  Presentation of evidence that a D burned a cross in public view is automatically sufficient to support an inference that the D intended to intimidate only until the D comes forward with some evidence in rebuttal.  [Justices Souter, Kennedy, Ginsburg] Very type of distinction we considered in R.A.V.  Prohibition by subcategory is constitutional if made on the basis that the class of speech is proscribable.  
b. Dissent: [Justice Thomas] The majority errs in imputing an expressive component to the activity in question.  Cross burning has almost invariably meant lawlessness and understandably instills in its victims well-grounded fear of physical violence.  Virginia v. Black [2003]
[vi] Obscenity

1. [Justice Stewart] The Court invalidated a NY law banning any immoral film defined as one that portrays acts of sexual immorality or which expressly or impliedly presents such acts as desirable, acceptable, or proper patterns of behavior.  The state denied a film license because it presented adultery as being right and desirable for certain people under certain circumstances. NY had not claimed the film would incite illegal action.  Kingsley Int’l Pictures Corp. v. Regents [1959]
2. [Justice Marshall] Court reversed a conviction for knowing private possession of obscene matter.  GA asserts right to protect the individual’s mind form effects of obscenity.  Amounts to the right to control the moral content of a person’s thoughts. 
a. Concurrence: [Justices Brennan, White, Stewart] Plain and simple violation of the Fourth Amendment [search and seizure].  Stanley v. Georgia [1969]
3. Test: Applying the reasonable person/contemporary community standard: [1] Do the words or descriptions appeal to a prurient interest? [2] Are the words or descriptions patently offensive and specifically described by the law?  [3] Not applying contemporary community standards but to the reasonable person, do the words or descriptions lack literary, artistic, political, or scientific [LAPS] value? 
a. Test: Included average person, applying contemporary community standards, felt the dominant theme of the material taken as a whole appeals to prurient interest.  Roth v. United States; Alberts v. California [1957]
b. Test: Added to the test: [1] Do the words or descriptions appeal to a prurient interest? [2] Are the words or descriptions patently offensive and specifically described by the law? [2] Do the words or descriptions lack literary, artistic, political, or scientific [LAPS] value? Memoirs v. Massachusetts [1966]
4. Applying the reasonable person/contemporary community standards
5. [Justice Brennan] Roth was convicted of mailing obscene advertising and an obscene book in violation of a federal statute barring the mailing of obscenity.  Alberts, engaged in the mail order business, was convicted under a CA law for lewdly keeping for sale obscene and indecent books and publishing an obscene advertisement for them.  We hold that obscenity is not within the area of constitutionally protected speech or press.  
a. Dissent: [Justices Douglas, Black] When we sustain these convictions we make legality of a publication turn on purity of thought which a book or tract instills in the mind of the reader.  Roth v. United States; Alberts v. California [1957]
6. [C.J. Burger] D was convicted for knowingly distributing obscene matter by causing five unsolicited ads for “adult” material to be sent through the mail.  Ads consisted of males and females engaging in sexual acts.  The Court has recognized that states have a legitimate interest in prohibiting modes of dissemination that have a significant danger of offending sensibilities of unwilling recipients or of exposure to juveniles.  Established complete test.  Reaffirmed Roth.
a. Dissent: [Justice Douglas] Vague; hodge-podge.  [Justices Brennan, Stewart, Marshall] Statute is unconstitutionally overbroad and therefore facially invalid.  Miller v. California [1973]
7. [C.J. Burger] GA civil proceeding to enjoin the showing of two films at two adult theatres because the signs explaining did not indicate the full nature of the nudity shown.  Obscene films do not acquire constitutional immunity from state regulation because they are exhibited for consenting adults only.  There is a legitimate state interest in maintaining a decent society, regulating commerce in obscene material and exhibition of it in public places.  Rejected argument that there is no scientific data showing the adverse effect on men and women from this type of obscenity.  Idea of a privacy right and a place of public accommodation are mutually exclusive.
a. Dissent: [Justices Brennan, Stewart, Marshall] Alternatives: [1] ban all depiction of sexual organs – overbroad; [2] reduce the role of the courts in this arena; [3] bar the suppression of any sexually oriented expression.  I would hold that at least in the absence of distribution to juveniles or obtrusive exposure to un-consenting adults, the First Amendment prohibits governments from attempting wholly to suppress sexually oriented materials on the basis of their allegedly obscene contents.  Paris Adult Theatre I v. Slaton [1973]
8. The Court opted for local rather than statewide or national standards in federal obscenity prosecutions and rejected the argument that application of local standards would unduly inhibit producers of materials for nationwide market.  Hamling v. United States [1974]
9. [Justice Blackmun] The majority held that determination of local community standards in federal obscenity prosecutions was for the jury, even where D had mailed the allegedly obscene materials solely out of state, in a state that had no law prohibiting sales to adults.
a. Dissent: [Justice Stevens] The question of offensiveness to community standards whether national or local is not one that the average juror can be expected to answer with consistency.  Smith v. United States [1977]
10. Do the words or descriptions appeal to a prurient interest?
11. Obscene ads with naked men and women engaged in group sex were mailed to unsuspecting people.  Found it appealed to a prurient interest.  Roth v. United States; Alberts v. California [1957]
12. D’s state law, though relevant, is not conclusive to issue of contemporary community standards for appeal to the prurient interest.  Smith v. United States [1977]
13. Are the words/descriptions patently offensive and specifically described by the law?
14.  [Justice Rehnquist] The Court unanimously reversed a state conviction for showing the film “Carnal Knowledge.”  It is a serious misreading of Miller to conclude that juries have unbridled discretion in determining what is patently offensive.  No exposure of the actors; up for several Academy Awards.  Implicitly concluded that the obscenity laws could not be easily extended to mainstream materials, regardless of local views.  Refused to apply a statewide standard.  Jenkins v. Georgia [1974]
15. D’s state law, though relevant, is not conclusive to issue of contemporary community standards for appeal to patent offensiveness.  Smith v. United States [1977]
16. Do the words/descriptions lack literary, artistic, political or scientific [LAPS] value?
17. Made it clear that literary, artistic, political or scientific value factor of the Miller test was not to be measured by local community standards. Smith v. United States [1977]
18. [Justice White] Established that last prong of inquiry regarding obscenity should be evaluated by a reasonable person NOT applying contemporary community standards.  The proper inquiry is not whether an ordinary member of any given community would find serious value in the obscene material but whether a reasonable person would find such value in the material, taken as a whole.  
a. Concurrence: [Justice Scalia] It was quite impossible to come to an objective assessment of literary or artistic value and there’s no use litigating about it.  Offered no alternative.
b. Dissent: [Justices Stevens, Marshall] Attacked reasonable person standard.  Communicative material of this sort is entitled to the protection of the First Amendment if some reasonable persons could consider it as having serious value.  Pope v. Illinois [1987]
[b] Is the restriction content-neutral?
[i] Definition: The law does not restrict a particular viewpoint or a particular subject matter.
[ii] What level of scrutiny?
1. Intermediate scrutiny: [1] the government’s interest must be important; [2] the means used must be substantially related to achieving those governmental interests; OR

2. Is it a time, place, manner restriction on content-neutral speech?

3. Apply time, place, manner scrutiny: If so, [1] the government’s interest must be important; [2] the means used must be substantially related to achieving those governmental interests;  [2] must leave open adequate alternative channels for communication.

4. The government’s interest must be important
5. [Justice White] The Court upheld a fairground restriction restricting literature distribution and solicitation of funds at the Minnesota State Fair by ISKCON members.  The statute prohibited the sale or distribution of any merchandise including printed or written material except from booths rented to applicants in a non-discriminatory manner on a first-come first-serve basis.  This statute is justified since it serves a significant governmental interest [the need to maintain the orderly movement of the crowd given the large number of exhibitors and persons attending the Fair].  The need to keep the crowd safe was more pressing in the context of the fair than in a typical street or park.  By stopping people, passing out literature, and soliciting funds, ISKCON could seriously interrupt the flow of the traffic on the fairgrounds and cause safety problems. Heffron v. International Society for Krishna Consciousness (ISKCON) [1981]  
6. The government’s means used must be substantially related to achieving those governmental interests
7. [Justice Goldberg] The Court invalidated a breach of peace conviction arising from a civil rights demonstration near a courthouse and overturned Cox’s conviction for obstructing “the free, convenient, and normal use of any public sidewalk, street, or other passageway by impeding, hindering, stifling, retarding or restraining traffic or passage thereon.”  Though the restriction is designed to promote the public convenience in the interest of all and precludes street parades and assemblies, it hasn’t been applied that way since one authority may selectively decide to permit or prohibit the demonstration.  Cox v. Louisiana [1965]

8. Dissent: The ban on distribution of literature outside of booths was an overly intrusive means of achieving the state’s interest in crowd control.  Once a governmental regulation is shown to impinging upon First Amendment rights, the burden falls on the government to show the validity of its asserted interest and the absence of less intrusive alternatives.  The challenged regulation must be narrowly tailored to further the state’s legitimate interest.  The rule does not meet this test because every other fairgoer can proselytize while ISKCON members cannot as soon as he passes out literature.  Without justification since literature distribution could be prevented at exits and entrances or limited the number of people who could pass out literature.  It had no right to ban all distribution of literature outside the booths.  Heffron v. International Society for Krishna Consciousness (ISKCON) [1981]

9. [Justice White]  Challengers attacked statute prohibiting “display of any flag, banner or device designed or adapted to bring into public notice any party, organization or movement” in U.S. Supreme Court building and on its grounds.  Challenger distributed leaflets discussing justices to remove from SC; D displayed poster with the First Amendment.  SC invalidated prohibition as applied to the public sidewalks around SC because the sidewalks outside SC are the same as any other sidewalk in D.C.  Questionable whether ban substantially served the purpose of maintaining proper order and decorum within SC grounds.  Rejected argument that the restraint was needed lest it “appear to the public that the Supreme Court is subject to outside influence or that picketing or marching singly or in groups is an acceptable or proper way of appealing to or influencing the Supreme Court.”  
a. Concurrence: [Justice Marshall] Unconstitutional on its face because it has a “chilling effect on freedom of expression, there is no virtue in deciding its constitutionality on a piecemeal basis.”  United States v. Grace [1983]
10. The government must leave open adequate alternative channels of communication
11. Leaves open ample alternative channels for communication of the information because ISKCON members could rent a booth or distribute literature and solicit donations outside the fair. Heffron v. International Society for Krishna Consciousness (ISKCON) [1981]

[2] Does the regulation involve expressive or symbolic conduct?

[a] Definition: Conduct is expressive if [1] there is an intent to convey a particularized message; and [2] under the circumstances, there is a great likelihood that the message would be understood by those who viewed it.

[b] Is there an intent to convey a particularized message?

[c] [Per curiam] The court overturned conviction under WA statute prohibiting improper use of flag including display of any flag to which something had been attached.  Spence attached two peace symbols with removable tape to a flag hanging outside his window in protest against the invasion of Cambodia and the killings at Kent State University.  Court held there was an intent to convey a particularized message present.  The Court assumed the state’s interest was valid – “preserving the flag as a symbol of our country” – and noted it was directly related to expression. Spence v. Washington [1974] 
[d] Is there a great likelihood that the message would be understood by those who viewed it?
[e] Court held that the message would be understood by those who saw it.  However, there was no risk the acts would mislead viewers into assuming the government endorsed his viewpoint; to the contrary, he was plainly and peacefully protesting the fact that it did not.  Spence v. Washington [1974]
[f] If expressive conduct, is it content-based or content-neutral?

[i] Is it content-based?

1. Definition: Restriction involves either subject matter of message or viewpoint of speaker.

a. Examples: No nude dancing in general; total medium bans.
2. What level of scrutiny?

3. Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.

4. Compelling governmental interest
a. [Justice Brennan] Court reversed conviction of Johnson who rolled the flag out after someone had given it to him, doused gas on it, and burned it; he was one of 100 protestors and the only one charged with desecration of a venerated object, sentenced to one year in prison and $2k in fines; his actions alone constituted the violation since nothing was brought forth about his uttering any offensive words.  Interests presented by government include [1] preventing breaches of peace and [2] preserving the flag as a symbol of nationhood and national unity.  Johnson was dissatisfied with the policies of the country and the expression of that dissatisfaction is at the core of First Amendment values.  The law was designed to protect the flag against impairment that would cause serious offense to others – content-based restriction; strict scrutiny applies.
1. Dissent: [Justices White, O’Connor and C.J. Rehnquist] It is Johnson’s use of the flag and not the idea that he sought to convey for which he was punished.  [Justice Stevens] This case has to do with disagreeable conduct that diminishes the value of an important national asset.  Texas v. Johnson [1989]

b. [Justice Brennan] Congress responded to Texas by enacting a law that prohibited “knowingly burn[ing]... the flag”; except when worn or soiled; it was violated immediately to challenge constitutionality.  Court refused to consider flag burning as unprotected under First Amendment; the Court concluded that the law was not sufficiently distinct from law in Texas because government’s interest is still related to suppression of free expression.  Burning flag does not diminish or otherwise affect the symbol itself in anyway; secret burnings of flags would not threaten the flag’s meaning, therefore it is the message conveyed with the burning that is being restricted.
1. Dissent: [Justices Stevens, O’Connor, White, C.J. Rehnquist] Certain methods of expression may be prohibited if [a] the prohibition is supported by a legitimate societal interest that is unrelated to suppression of the ideas the speaker desires to express; [b] the prohibition does not entail any interference with the speaker’s freedom to express these ideas by other means; and [c] interest in allowing the speaker complete freedom of choice of alternative methods of expression is less important than the societal interest supporting the prohibition.  United States v. Eichman [1990]
5. Narrowly tailored to achieve that interest
6. Other types of flag burning allowed in order to respectfully get rid of flag.  Also, if someone is privately burning a flag in protest, not out in public, this can’t be controlled.

[ii] Content-neutral? 

1. Definition: Viewpoint and subject matter neutral.

2. What level of scrutiny?

a. Apply O’Brien scrutiny: [1] “further an important or substantial government interest;” and [2] involve an “incidental restriction on alleged First Amendment freedoms that is no greater than essential to the furtherance of that interest;” [3] “unrelated to the suppression of free expression;” [4] must be within the constitutional power of the government; [5] must be closely tailored to its ends, the government need not employ the least restrictive alternative.

b. Further an important/substantial government interest
c. [C.J. Warren] O’Brien’s conviction was upheld after he burned his draft card in front of a number of protestors, including FBI, and was arrested for violating UTMSA which read, “knowingly destroys, knowingly mutilates” any such certificate.  O’Brien burned card in symbolic gesture to get others to understand his beliefs.  The Selective Service draft card permits many functions to be carried [finding out if someone is registered, facilitating communication between registration boards and registrants, etc.]  United States v. O’Brien [1968]
d. [Justice Harlan] The Court overturned a NY law making it a crime to publicly mutilate, deface, defile, or defy, trample upon, or cast contempt upon either by words or act any flag of the U.S.  Street burned a flag after a civil rights leader had been shot and said to a crowd, “We don’t need no damn flag.” A police officer stopped him and he said, “Yes, that is my flag; I burned it.  If they let that happen to Meredith we don’t need an American flag.”  The Court did not reach the question whether it was constitutional to ban flag burning as a means of political protest finding that instead the law had been unconstitutionally applied to permit punishment of Street merely for speaking defiant or contemptuous words about the American flag. 

1. Dissent: [C.J. Warren, Justices Black, White, Fortas] Street was punished for his actions not his words and the state had the constitutional authority to protect the flag from acts of desecration.  Street v. New York [1969]

e. Involve an incidental restriction on alleged First Amendment freedoms that is no greater than essential to the furtherance of that interest
f. There are other ways to protest the Vietnam War. United States v. O’Brien [1968]

g. [Justice Powell] The Court reversed D’s conviction under MA law [similar to the NY law in Street v. New York] after D sewed a flag to the seat of his pants.
1. Dissent: [C.J. Burger, Justice Rehnquist] Flag is a unique physical object and emphasized the state interest in protecting the physical integrity of a unique national symbol.  Smith v. Goguen [1974]

h. Unrelated to the suppression of free expression
i. Administrative convenience was the purpose of the draft card.  Needed a method, similar to the Social Security card, to keep track of the draftees. United States v. O’Brien [1968]

j. Must be within the constitutional power of the government  
k. Government has the power to draft in times of war and can organize a method for conducting that draft. United States v. O’Brien [1968]

l. Closely tailored to achieve its ends [least restrictive means need not be used]
m. The Selective Service draft card permits many functions to be carried and there is no other means of carrying these functions out without the card.  There is no alternative means that would more narrowly assure the continuing availability of issued SS certificates.  United States v. O’Brien [1968]

n. [C.J. Burger] The Court upheld closure remedy for bookstore where sexual acts and solicitations for sexual acts, among selling books, occurred.  Even though books are being sold on site it is unlikely that such a closure would hinder book-selling activities.  Least restrictive means not used; [could have filed an injunction preventing the illegal activity which would have had the same effect]; but not every criminal or civil sanction is subject to the least restrictive means test.

1. Dissent: [Justices Blackmun, Brennan, Marshall] Should be using strict scrutiny under which this would not be constitutional.  Arcara v. Cloud Books, Inc. [1986]

[g] Exception: Even if it appears to be content-based, but the aim is to regulate the secondary effects, then it’s considered content-neutral and gets O’Brien scrutiny.

[i] Has only been applied to nude dancing
[ii] Apply O’Brien scrutiny: [1] “further an important or substantial government interest;” and [2] involve an “incidental restriction on alleged First Amendment freedoms that is no greater than essential to the furtherance of that interest;” [3] “unrelated to the suppression of free expression;” [4] must be within the constitutional power of the government; [5] must be closely tailored to its ends, the government need not employ the least restrictive alternative.
[iii] Further an important or substantial government interest
[iv] [C.J. Rehnquist; Justices O’Connor, Kennedy; three separate opinions] IN statute prohibited nudity in public.  D’s adult bookstore maintained a coin-operated booth where customers could see nude women dancing.  The state’s interest in preserving moral values is well within its constitutional right.  
1. Concurrence: [Justice Souter] State’s interest in preserving morality is not basis but that such dancing encourages prostitution, increases sexual assaults and attracts other criminal activity is the legitimate interest here. Barnes v. Glen Theatre, Inc. [1991]

[v] [Justice O’Connor] The Court reversed a PA SC ruling using strict scrutiny to invalidate statute prohibiting total nudity at erotic dance club and used O’Brien.  Court held such dancing promotes violence, public intoxication, prostitution and other serious criminal activity, though there was no evidence of such secondary effects.  Abandoned morality is enough view in Barnes but didn’t overrule Barnes explicitly.
1. Concurrence: [Justice Souter] Need evidentiary basis for harm it claims to flow from the expressive activity that was lacking here.  Should have required this in Barnes.

2. Dissent: [Justices Stevens, Ginsburg] Extending secondary effects test creates a total ban on a medium of expression.  Requiring g-strings and pasties do not mean they have any impact on problems government supposedly is trying to prevent.  City of Erie v. Pap’s A.M. [2000]

[vi] Involve an incidental restriction on alleged First Amendment freedoms that is no greater than essential to the furtherance of that interest
[vii] IN required dancers to wear g-strings/pasties. Court held that requirement did not violate First Amendment.  The state’s interest in preserving moral values is well within its constitutional right.  Barnes v. Glen Theatre, Inc. [1991]

[viii]  Unrelated to the suppression of free expression
[ix] The interest is unrelated to the suppression of free expression since requiring one to wear a scant amount of clothing makes the erotic message less graphic but doesn’t erase the eroticism.  
1. Dissent: [Justices White, Marshall, Blackmun, Stevens] O’Brien was inapplicable because the law was aimed here at the communicative impact of nude dancing and viewers are exclusively consenting adults who pay money to see dances.  The nudity itself is an expressive component of the dance, not merely incidental conduct.  This being the case, it cannot be said that the statutory prohibition is unrelated to expressive conduct.  Generating thoughts, ideas and emotions is the essence of communication that these dances evoke; thus level of First Amendment protection to be accorded is the exacting scrutiny required in Texas.  Barnes v. Glen Theatre, Inc. [1991]

[x] Must be within the constitutional power of the government
[xi] Closely tailored to achieve its ends [least restrictive means need not be used]
[xii] IN required dancers to wear g-strings/ pasties. Court held that requirement did not violate First Amendment.  Barnes v. Glen Theatre, Inc. [1991]
[3] If not expressive or symbolic conduct?

[a] What level of scrutiny?

[i] Apply rational basis: Government’s interest must be [1] rational and means used to achieve interest must be [2] legitimate. 

[d] If restriction involves speech or conduct on government property, what forum?
[i] Public forum

[1] Definition: Government properties that the government is constitutionally required to make available for speech – i.e. sidewalks and public parks
[2] What level of scrutiny?
[a] Time, place, manner test: [1] the government’s interest must be important; [2] the means used must be substantially related to achieving those governmental interests;  [2] must leave open adequate alternative channels for communication.

[ii] Designated public forum

[1] Definition: Government properties that the government could close to speech, but chooses to open to speech.  

[2] What level of scrutiny?

[a] Time, place, manner test: [1] the government’s interest must be important; [2] the means used must be substantially related to achieving those governmental interests;  [2] must leave open adequate alternative channels for communication.
[b] [Justice Rehnquist] Court rejected First Amendment challenge to federal law prohibiting deposit of unstamped “mailable matter” in home mailboxes.  A mailbox is not a traditional public forum and it is unnecessary to apply the principles governing time, place, and manner restrictions on the use of public forums.  Constitutional as long as the government acts reasonably in imposing such restrictions and the prohibition is content-neutral.
[i] Concurrence: [Justice Brennan] The mailbox is a public forum but this regulation is reasonable under the time, place, manner test.  Regulation is content-neutral, government advanced a significant interest in preventing loss of mail revenues, and there are ample channels for communication.
[ii] Dissent: [Justice Marshall] I disagree that if no public forum is involved determination must be made as to whether regulation is content-neutral and reasonable.  Even if it’s not a public forum, the statute was challenged as suppressing free expression.  Government’s interest could have been satisfied by issuance of non-discriminatory permits for depositing unstamped circulars.  Given its pervasive and traditional use as a purveyor of written communication, Postal Service may properly be viewed as a public forum.  [Justice Stevens] Mailboxes are private property and law interferes with owner’s receipt of information he may want to receive without adequate justification.  U.S. Postal Service v. Council of Greenburgh Civic Assns. [1981]
[c] [Justices O’Connor, Scalia, White, C.J. Rehnquist, plurality] The Court upheld Postal Service prohibition of soliciting contributions on postal premises.  The regulations applied to soliciting by National Democratic Policy Committee volunteers who set up table on sidewalk near entrance of post office.  Postal sidewalk did not constitute a traditional public forum.  Postal regulation is viewpoint neutral and reasonable as applied.  The practice of allowing some speech activities on public postal property does not add up to dedication of postal property to speech activities.  Governmental actions are subject to a lower level of First Amendment scrutiny when government is acting as a proprietor rather than as a lawmaker. 
[i] Concurrence: [Justice Kennedy] Unnecessary to figure out whether the sidewalk is a public or nonpublic forum because regulation meets time, place and manner standard. 
[ii] Dissent: [Justice Brennan, Marshall, Stevens, Blackmun] Common sense that public sidewalk near public building where citizens are freely admitted is natural location for speech.  Regulation as applied prevents solicitation anywhere on postal property.  Reasonable restrictions on tabling would be perfectly workable.  Other approaches so obvious that regulation can’t be considered reasonable.  United States v. Kokinda [1990]
[i] Non-public forum

[1] Definition: Government properties that the government constitutionally can and does close to speech.  The government can regulate speech in non-public forums so long as the regulation is reasonable and viewpoint neutral. 
[2] What level of scrutiny?
[a] Time, place, manner test: [1] the government’s interest must be important; [2] the means used must be substantially related to achieving those governmental interests;  [2] must leave open adequate alternative channels for communication.
[b] Schools get strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.
[c] [Justice White] Court upheld a provision of a collective bargaining contract restricting access to the interschool mail system and teacher mailboxes to the union in power and not former union.  Public property that is not traditionally a forum for public communication is governed by different standards.  The school mail facilities at issue fall within the third category of nonpublic forums and request to consider it a limited public forum is denied regardless of unrestricted access prior to new union’s arrival.  Selective access does not transform the government property into public forum.  No viewpoint being banned here since the access policy is based on the status of the respective unions.  Old union has no official responsibility connected to the school and is not entitled to same right of access to school mailboxes.  
[i] Dissent: [Justice Brennan, Marshall, Powell, Stevens] The exclusive access provision in the collective bargaining agreement amounts to viewpoint discrimination that infringes on the respondent’s First Amendment rights and fails to further any substantial governmental interest.  This case involves an equal access claim.  This suppression amounts to censorship.  Perry Education Assn. v. Perry Local Educators Assn. [1983]
[d] [Justice O’Connor, plurality] Court upheld exclusion of political/advocacy groups from Combined Federal Campaign, annual charitable fundraising drive conducted in federal offices during working hours mainly through voluntary efforts of federal employees.  Executive Order prohibited legal/advocacy groups from participating.  Reasoning followed Perry’s tripartite classification and found CFC was a nonpublic forum.  Government’s consistent policy has been to limit participation in CFC to appropriate voluntary agencies and such selective access does not create public forum.  Government has right to exercise control over access to federal workplace to avoid interruptions to performance employee duties.  Restrictions in nonpublic forum can be subject matter based and speaker identity based; just have to be viewpoint neutral.  Exclusion of legal/political advocacy groups would avoid appearance of government favoritism or entanglement with particular viewpoints.
[i] Dissent:  [Justices Blackmun, Brennan, Stevens] CFC was limited public forum and government’s exclusion of speech is compatible with intended uses of property and triggered demand for compelling governmental interest.  Asserted justifications would not meet this standard and the exclusions were blatantly viewpoint-based.  Cornelius v. NAACP Legal Defense and Education Fund [1985]
[e] [C.J. Rehnquist] Court upheld ban on solicitation of money in public airport terminal, but struck down ban on sale/distribution of literature.  Airport terminals are nonpublic forums, Given recent advent of air terminals it can’t be considered “time out of mind” and usable for purposes of expressive activity.  Purpose is facilitation of passenger air travel not promotion of free expression.  Reasonable standard must be met.  Solicitation has disruptive effect on business.  Passengers in airport may or may not have time to deal solicitation and solicitors slow down traffic in airport.  Visitors on tight schedule don’t have time to complain to port authorities.  Port Authority permits solicitation outside on sidewalks.  Distribution/sale of literature inside airport permitted because recipient is free to read the message at later time.
[i] Concurrence: [Justices Kennedy, Blackmun, Souter, Stevens] Airports are public forums and government is subject to constraints that private persons are not.  Creation of public parks, sidewalks, streets do not even fit the time out of mind standard because those only just created.  Must recognize open public spaces and thoroughfares are suitable for discourse and may be public forums, whatever their historical pedigree and without concern for precise classification of property.  [Justice Kennedy] Airport is still a public forum but meets heightened scrutiny.
[ii] Dissent: [Justices Souter, Blackmun, Stevens] Not narrowly tailored because those being solicited can just walk away.  [C.J. Rehnquist, Justices White, Scalia, Thomas] Distribution of literature creates same amount of congestion as solicitation.  Creates trash, eye-sore in the airport, safety hazard if you slip.   ISKCON, Inc. v. Lee [1992]
[3] [Justice Marshall] Court upheld anti-noise ordinance barring black under-representation in school activities demonstration near school.  Applied reasonable time, place, manner test to determine if restriction was reasonable but restriction had to be narrowly tailored and government interest must be legitimate.  Restraint is appropriate in school environment.  Expressive activity may be prohibited if it “materially disrupts class work or involves substantial disorder or invasion of the rights of others.”  Ordinance narrowly tailored to further D’s compelling interest in having an undisrupted school session conduce to the students’ learning, does not unnecessarily interfere with First Amendment rights.  Grayned v. Rockford [1972]
[4] [Justice Fortas] Court held public school couldn’t discipline students for wearing black armbands to school publicizing objections to Vietnam War.  Students were suspended under school’s policy for refusing to remove armbands and asked to return only when they stopped wearing them.  First Amendment rights are not shed at schoolhouse gate.  State must show its action was caused by something more than a desire to avoid discomfort and unpleasantness that accompanies an unpopular viewpoint.  School didn’t prohibit students from wearing other symbols including Iron Cross, a symbol of Nazism.  School officials do not possess absolute authority over their students.  A student may express his opinions if he does so without “materially and substantially interfering with the requirements of appropriate discipline in the operation of the school and without colliding with the rights of others.”
[a] Dissent: [Justice Black] The majority took from school officials the power to control pupils.  [Justice Harlan] The First Amendment applies in school but argued that impermissible viewpoint discrimination had not been demonstrated.  Tinker v. Des Moines Independent Community School District [1969]
[5] [Justice Brennan, Marshall, Stevens, Blackmun, plurality] Education board found a list of books a conservative parents’ association had deemed objectionable and removed them from the library because they were “anti-American, anti-Christian, anti-Semitic, and just plain filthy.”  There remains a genuine issue of material fact as to whether the removal was ideologically or pedagogically motivated.  The only books in question are library books, books that are optional vs. required by teachers.  The First Amendment rights of students may be directly and sharply implicated by the removal of books from the shelves of a school library.  The Constitution protects the right to receive information and ideas.  The school does not have unfettered discretion to transmit community values through the schools.  Absolute discretion from the classroom is being extended beyond the compulsory environment of the classroom into the regime of voluntary inquiry which cannot be allowed.  
[a] Dissent: [Justices Powell, Rehnquist, O’Connor, C.J. Burger] Schools’ role in inculcating fundamental values necessitated “content-based decisions about the appropriateness of retaining materials in the school library and curriculum.  Rejected notion that judges rather than parents, teacher and local school boards should have the authority to determine how the standards of morality and vulgarity are to be treated in the classroom.  The Court has never held that the First Amendment grants junior high school and high school students a right of access to certain information in school.  Board of Education v. Pico [1982]
[6] [C.J Burger] The Court held that the First Amendment did not prevent a school district from disciplining a high school student for giving a lewd speech at a school’s assembly.  The student was suspended for two days.  The speech in Tinker didn’t intrude on the work of the schools, the penalties imposed here were unrelated to any political viewpoint.  A high school assembly is no place for a sexually explicit monologue directed towards an unsuspecting audience of teenage students.  It was perfectly appropriate for the school to disassociate itself to make the point to the pupils that vulgar and lewd conduct is wholly inconsistent with the fundamental values of public school education.
[a] Dissent: [Justices Marshall, Stevens] School board had not demonstrated any disruption of the educational process.  Fraser did not have a reason to anticipate the punitive consequences from his speech.  Bethel School Dist. No. 403 v. Fraser [1986]
[7] [Justice White] The Court’s decision upheld a school principal’s deletion of two stories from the school newspaper.  One story described three students’ experiences with pregnancy and the other discussed the impact of parents’ divorce on students at the school.  The school newspaper is not a public forum and school officials are allowed to regulate the contents of the newspaper in any reasonable manner.  It is this standard, rather than our decision in Tinker that governs this case.  This case concerns educators’ authority over school-sponsored publications, etc. and may be fairly characterized as part of the school curriculum, whether or not they occur in the traditional classroom setting, so long as they are supervised by faculty members and designed to impart particular knowledge or skills to student participants and audiences.  Educators do not offend the First Amendment by exercising editorial control over the style and content of student speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical concerns.  The principal pointed to the following concerns which the Court deemed legitimate: students’ anonymity in the article was not insured; material was inappropriate for 14-year olds and presumably would be available for their younger brothers and sisters to read at home which was just as inappropriate; student who was critical of father in story did not have an opportunity to defend himself in terms of journalistic fairness.  
[a] Dissent: [Justices Brennan, Marshall, Blackmun] Tinker was controlling and violated the First Amendment prohibitions against censorship of any student expression that neither disrupts classwork, nor invades the rights of others, and against any censorship that is not narrowly tailored to serve its purpose.  Hazelwood School District v. Kuhlmeier [1988]
[8] [C.J. Roberts] School sponsored event was held for students to watch the Olympic torch pass through Juneau, Alaska and student displayed sign that said “Bong hits 4 Jesus,” while under teacher supervision.  Principal confiscated the sign because she interpreted it as drug-related speech and disciplined the student.  The school board had specifically prohibited “any assembly or public expression that advocates the use of substances that are illegal to minors.”  This is school speech because it was at a school sponsored event, during school hours, with school supervisors and the speech was directed towards students.  Drug use is an important/compelling governmental interest.  Students displaying drug related speech at a school event are confronted with the difficult task of protecting others from the dangers of drug abuse, well within their authority.  Fraser controls but it should not be stretched to all “offensive” speech.
[a] Concurrence: [Justice Thomas] There is no constitutional basis to find any free speech rights whatever for students in school since schools act “in loco parentis.”  [Justice Alito, Kennedy] Majority opinion is so narrow and only controls drug-related speech
[b] Dissent: [Justices Stevens, Souter, Ginsburg] The First Amendment protects student speech if the message itself neither violates a permissible rule nor expressly advocates conduct that is illegal and harmful to students.  The nonsense banner does neither.  The Court’s test invites stark viewpoint discrimination and this does not amount to incitement of imminent lawless action.  The school must show that the student’s supposed advocacy stands a meaningful chance of making otherwise abstemious students try marijuana.  Morse v. Frederick [2007]
[9] [Justice Marshall] The Court held a state trespass law could not be applied to enjoin peaceful union picketing of a supermarket in a privately owned shopping center.  The ban on picketing could not be justified on the ground that picketing constituted an un-consented invasion of private property rights.  The shopping center is clearly the functional equivalent of the company town in Marsh v. Alabama.  It is perfectly clear that a prohibition against trespass on the mall operates to bar all speech within the shopping center to which respondents object.  Thus, the state cannot delegate the power, through the use of its trespass laws, wholly to exclude members of the public wishing to exercise their First Amendment rights on the premises in a manner and for a purpose generally consonant with the use to which the property is actually put.  Amalgamated Food Employees v. Logan Valley Plaza [1968]
[10] [Justice Powell] Distinguished with Logan Valley. Court held a ban on handbill distribution by anti-war leafleteers constitutional as the facts differed significantly from previous cases.  Union picketing of a store was related to the shopping center’s operations in Logan Valley and the store was in the center of a large private enclave with the consequence that no other reasonable opportunities to convey the picketers’ message existed.  Handbilling had no relation to the purpose for which the shopping center was built and used.  Although accommodation between speech and property values are sometimes necessary, and court properly has shown a special solicitude for the First Amendment, this Court has never held that trespasser or uninvited guest may exercise general rights of free speech on property privately owned.  Lloyd Corp. v. Tanner [1972]
[11] [Justice Stewart] Announced that Lloyd in effect had overruled Logan Valley.  Hudgens involved labor picketing of a store in a private shopping center.  The picketers were employees of a warehouse maintained by the store owner at a location outside of the shopping center.  If the respondent in Lloyd had no right to enter that shopping center to distribute handbills concerning Vietnam, then the respondents in this case did not have First Amendment right to enter this shopping center for the purpose of advertising their strike.
[a] Dissent: [Justices Marshall, Brennan] Hudgens v. NLRB [1976]
[e] Are there any facial challenges such that the restriction should be unconstitutional?
[i] Prior restraints?
[1] Is there a license/permit/court order for speech or expressive conduct required? 
[a] The government can require a license for speech only if there is an important reason for licensing and clear criteria leaving almost no discretion to the licensing authority. 

[iii] Unfettered discretion: Discretion to enforce restriction cannot be left in one person’s or one agency’s hands.
[iv] The statute provides for no standards for the determination of local officials as to which assemblies to permit or which to prohibit.  Authorities here permit or prohibit street meetings through their uncontrolled discretion.  This pervasive restraint on freedom of discussion by the practice of the authorities under the statute is not any less effective than a statute expressly permitting such selective enforcement.  Such broad discretion allows public officials to act as censors.   Cox v. Louisiana [1965]
[2] Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.
[ii] Vague?
[1] A law is unconstitutionally vague if a reasonable person [or person of ordinary intelligence] cannot tell what speech is prohibited and what is permitted.

[2] Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.
[a] Reasoning rested on due process doctrine of vagueness; the casual treatment of the flag in many contexts has become a widespread contemporary phenomenon.  The law’s language fails to draw reasonably clear lines between the kinds of non-ceremonial treatment of the flag that are criminal and those that are not.  Smith v. Goguen [1974]
[iii] Overbroad?

[1] A law is unconstitutionally overbroad if it regulates substantially more speech than the constitution allows to be regulated.

[2] Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.
[a] This case didn’t apply strict scrutiny but the restriction was overbroad because more than just fighting words was included in the restriction; protected speech was included as well. The GA statute was not limited to words that “have a direct tendency to cause acts of violence by the person to whom, individually, the remark is addressed.”    Gooding v. Wilson [1972]
[iv] Analysis: [1] Show how the regulation is a prior restraint/vague/overbroad; [2] analogize to the cases; [3] analyze whether the regulation can still be constitutional if applied to D if it were more narrowly drafted; [4] if overbroad/vague or unfettered discretion in prior restraint, conclude it will be held unconstitutional even as to D.

[f] Additional questions to ask, post-analysis:

[i] Does history in fact support special protection of First Amendment rights?

[ii] What is the scope of the “freedom of speech” enshrined by the Framers of the Bill of Rights?

[iii] What evils of pre-Constitution history was the First Amendment designed to avert?

[iv] Why might government regulation of speech be more suspect than governmental regulation of other activities?

[1] The incumbent regime will be biased in its own favor against dissidents and challengers.

[a] Can this argument be broadened to reach cultural or social dissent as well?
Freedom of Religion
[2] Is the First Amendment is triggered?

[a] First Amendment says, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” 

[i] Defining religion: The “test” of belief is whether it is: [1] sincere, [2] meaningful, and [3] occupies a place in the life of its possessor parallel to that filled by the orthodox belief in God.

[1] [Justice Clark] The Court interpreted the statutory term “religion” very broadly.  D stated on selective service form he preferred to leave question about his belief in Supreme Being open and he believed in goodness and virtue for their own sakes and had religious faith in a purely ethical creed without belief in God except in remotest sense.  D was entitled to the exemption for those conscientiously opposed to participation in a war in any form by reason of their religious training and belief.  Established broad definition of religion; included nontheistic views; and allowed moral judgments to be protected whether they are based on religion or philosophy.  United States v. Seeger [1965]

[2] [Justice Black, plurality] Exemption appropriate from participation in war based on religious beliefs even though D struck word “religious” in his application.  Very few registrants are fully aware of broad scope of word “religious” as used in statute.  Language, “those persons will be excluded with essentially political, sociological, or philosophical views or a merely personal moral code” should not be read “to exclude those who hold strong beliefs about our domestic and foreign affairs or even those whose conscientious objection to participation in all wars is founded to a substantial extent upon considerations of public policy.”

[a] Concurrence: [Justice Harlan] The statute must be read as limited to those opposed to war in general because of theistic beliefs but that would make it unconstitutional since Congress cannot draw a line between those with theistic or non-theistic beliefs and secular beliefs on the other hand. 

[b] Dissent: [Justice White] Cannot extend the exemption to those whose views against the war are based purely on their own moral code and not on any religious belief whatsoever.  Welsh v. United States [1970]
[ii] Sincerity of belief

[1] [Justice Douglas] Ds were indicted under the federal mail fraud laws.  They had solicited funds for the “I AM” movement which claimed that they had been selected as “divine messengers” to communicate the message of St. Germain and they had the power to heal persons with diseases.  The First Amendment barred submission to the jury of the truth or verity of D’s religious doctrines or beliefs though it did not bar submission to the jury of the question whether the Ds sincerely believed their representations.  If one could be sent to jail because a jury in a hostile environment found those teaching false, little would be left of religious freedom. 

[a] Dissent: [Justices Jackson, Roberts, Frankfurter, C.J. Stone] I do not see how we can separate an issue as to what is believed from considerations as to what is believable.  United States v. Ballard [1944]

[iii] Relevance of religious dogma and shared beliefs

[1] The Court held that free exercise compelled the grant of unemployment benefits to a person who lost her job because she observed Saturday as her Sabbath.
[a] Dissent: [Justice Harlan] Religious exemption is constitutionally permissible but not compelled.  Free exercise compels some accommodation of religion, establishment forbids other accommodation of religion and between these two areas lies a broad zone where religious accommodation by government is neither forbidden nor required.  Sherbert v. Verner [1963]
[2] [C.J. Burger] Jehovah’s Witness was denied unemployment benefits when he quit his job in a munitions factory in objection to war.  A state court upheld the denial of compensation because the law denied compensation to all employees who voluntarily left employment for personal reasons without good cause.  The coercive impact is indistinguishable from Sherbert and violates the EC.  

[a] Dissent: [Justice Rehnquist] The majority read the FEC too broadly and failed to squarely acknowledge that such a reading conflicts with many of our EC cases.  Sherbert should be overruled.  Thomas v. Review Board [1981]  

[3] [Justice White] Applied Sherbert, Thomas and Hobbie to an applicant whose refusal to accept employment that required that he work on Sunday was not based on his membership in an established sect or church by only on his claim that as a Christian he could not work on the Lord’s Day.  The lack of Frazee’s lack of membership in a particular sect irrelevant, since there was no question that his belief was both sincere and religious in nature.  Frazee v. Illinois Employment Security Department [1989]
[4] [Justice Marshall] The Court held Congress could constitutionally refuse to exempt those who did not oppose all wars but only particular conflicts.  One such selective objector claimed it was his duty as a faithful Catholic to discriminate between just and unjust wars and to refuse participation in the latter.  A claimant must be able to show the absence of a neutral, secular basis for the lines government has drawn.  The statute is neutral and secular and valid neutral reasons exist for limiting the exemption to objectors to all war, and that the section therefore cannot be said to reflect a religious preference.  Government’s interest was sufficient to justify any burden on selective objectors’ rights of free exercise.  
[a] Dissent: The First Amendment implies a right of conscience and one can argue that the law worked an invidious discrimination in favor of religious persons and against others with like scruples.  Gillette v. United States [1971]

[b] Does the restriction facially discriminate between religions?

[i] What level of scrutiny?

[1] Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.

[a] [Justice Brennan] The Court struck down a Minnesota law imposing registration and reporting requirements for charitable solicitations and excepting some, but not all, religious organizations from the law.  The requirements applied only to religious organizations that solicit more than 50% of their funds from non-members.  The Court found that this scheme violated the clearest command of the EC where one religious denomination cannot be officially preferred over another.  Strict scrutiny was applied and found the law was not narrowly tailored to any government interest in preventing fraudulent or abusive solicitation practices.  The selective legislation imposes burdens and advantages upon particular denominations with the explicit intention of including particular religious denominations and excluding others.  Some state lawmakers seemed to have a religious animus against such groups, including the Unification Church led by Rev. Sun Myung Moon, a party in this claim.  Looked to the discriminatory purpose, like in Lukumi.  

[i] Distinction: This was litigated under the EC while Lukumi was litigated under the FEC.  Larson v. Valente [1982]
[c] If the restriction does not facially discriminate between religions?

[i] Does the restriction involve the government’s establishment of religion?

[1] Incorporated into the due process clause of the Fourteenth Amendment.  

[a] [Justice Black] The Court held that a state may, consistent with the Establishment Clause, pay to bus children to and from parochial school.  The Framers favored a “wall of separation between church and state.”  Establishment clause was first incorporated in due process clause of Fourteenth Amendment.  Everson v. Board of Education [1947]

[ii] What level of scrutiny?

[1] Apply the Lemon test: The government violates the EC if the government’s [1] the statute must have a secular legislative purpose; [2] its principal effect must be one that neither advances nor inhibits religion; and [3] the statute must not foster “an excessive government entanglement with religion.

[2] Statute must have a secular legislative purpose
[a] The Court held unconstitutional a Kentucky law that required the posting of a copy of the Ten Commandments, purchased with private contributions in public school classrooms.  The Court concluded the law had no secular legislative purpose even though it required each display to note, “the secular application of the Ten Commandments is clearly seen in its adoption as the fundamental legal code of Western Civilization and the Common Law of the United States.”  Majority stated it was “plainly religious.”  

[i] Dissent: [Justice Rehnquist] Court’s ruling is without precedent.  The fact that the asserted secular purpose may overlap what some may see as a religious objective does not render the law unconstitutional. Stone v. Graham [1980]

[b] The Court struck down an Alabama law authorizing schools to set aside one minute at the start of each day for meditation or voluntary prayer.  Statute was an amendment of an earlier law which permitted a one minute period of silence for meditation.  The law was not motivated by any clearly secular purpose and thus violated the Lemon test. The legislative intent to return prayer to the public schools is different from merely protecting every student’s right to engage in voluntary prayer during a silent minute of meditation.  Thus, the amendment must have been enacted to convey a message of state endorsement and promotion of prayer.  The addition of “voluntary prayer” indicates the state intended to characterize the prayer as the favored practice.  Wallace v. Jafree [1985]

[c] This Act required public schools to advance a religious doctrine and clearly had a non-secular purpose.  Because the stated purpose was to promote academic freedom it violated the Constitution since it deterred the teaching of one theory by requiring the simultaneous teaching of the other.  

[i] Concurrence: [Justice Powell] Statute passed to advance a religious purpose and thus is invalid.

[ii] Dissent: [Justice Scalia] There was no evidence this Act was primarily motivated by a desire to advance a particular religious theory.  Edwards v. Aguillard [1987]

[d] Though there’s no dispute that they were enacted initially because they were motivated by religious concerns, most of these laws are secular and most don’t bear a relationship to the establishment of religion as those words are used in the Constitution. The present purpose and effect is to give citizens a uniform day of rest and just because it has significance for one religious sect does not bar the state from achieving its secular goals.  McGowan v. Maryland [1961]
[3] Principal effect must be one that neither advances nor inhibits religion
[a] Concurrence: [Justice O’Connor] Not all moments of silence are unconstitutional.  The crucial question is whether the state endorsed religion.  The purpose and likely effect here was to endorse religion.  Endorsement sends a message of ex-communication to non-members of the endorsed faith.

[i] Dissent: [Justices White, Rehnquist, C.J. Burger] James Madison originally proposed language in the Constitution that would prohibit a national religion and argued that this proposal obviously does not conform to the wall of separation between church and state.  Madison did not see the First Amendment as requiring neutrality on the part of government between religion and irreligion.  Wallace v. Jafree [1985]

[b] [Justice Brennan] Louisiana, D, contended its statute requiring the teaching of evolution and creationism together if either was taught, was constitutional because it promoted academic freedom.  Any statute requiring the teaching of a religious theory whenever a scientific theory is taught violates the EC.  Because the stated purpose was to promote academic freedom it violated the Constitution since it deterred the teaching of one theory by requiring the simultaneous teaching of the other.  Edwards v. Aguillard [1987]

[c] [Justices Souter, Stevens, O’Connor, Ginsburg, Breyer]  Supreme Court declared unconstitutional a county’s effort to post the Ten Commandments in county buildings.  The history of the county’s actions left no doubt that it was acting with the purpose of advancing religion in violation of the first prong of the Lemon test.  The content of the Ten Commandments and the context of the county’s actions made it clear it was advancing religion.  McCreary County v. ACLU of Kentucky [2005]

[d] [C.J Warren] The Court rejected claims that Sunday Closing Laws violated the religion clauses. The present purpose and effect is to give citizens a uniform day of rest and just because it has significance for one religious sect does not bar the state from achieving its secular goals.  McGowan v. Maryland [1961]
[4] Excessive entanglement with religions
[iii] Which view is being promulgated regarding the Establishment Clause?  [Still examine under the Lemon test, unless it’s under the symbolic endorsement test section.]
[1] Strict separation view: To the greatest extent possible government and religion should be separated.

[a] [Justice Black] The Framers [Thomas Jefferson] favored a “wall of separation between church and state.”  Everson v. Board of Education [1947]
[b] [Justices Stevens, Brennan, Marshall] Both symbols should be deemed unconstitutional as violating the EC because it should be construed to create a strong presumption against the display of religious symbols on public property.  Result: 5-4, nativity scene was unconstitutional; 6-3, menorah was permissible.  Allegheny County v. ACLU [1989]

[c] [Justice Black] The Court has consistently struck down school prayer initiated by school officials as a violation of the Establishment Clause. NY Board of Regents prepared a non-denominational prayer for use in the public schools which still had the word “God” in it and was to be read daily.  Parents challenged the practice saying it was contrary to their beliefs and teachings.  The school permitted students to opt-out if a parent had objected.  The practice in the Court’s opinion was clearly a religious activity and the Establishment Clause must at least mean that it is no part of the business of government to compose official prayers for any group of the American people to recite as a part of a religious program carried on by government.  Neither the fact that the prayer is non-denominationally neutral nor that participation is voluntary can serve to free it from the EC limitations as it might from the Free Exercise Clause.  The EC unlike the Free Exercise clause does not depend upon any showing of direct governmental compulsion and is violated by the enactment of laws which establish an official religion whether those laws operate directly to coerce non-observing individuals or not.  EC purpose rests on the belief that a union of government and religion tends to destroy the government and to degrade religion and there must be an awareness of the historical fact that governmentally established religions and religious persecutions go hand in hand. 

[i] Dissent: [Justice Stewart] NY’s practice merely recognized the deeply entrenched and highly cherished spiritual traditions of our Nation and that the references to religion and to God in such practices and congressional prayers and official oaths were similarly justified.  Engel v. Vitale [1962]

[d] [Justice Clark] The Court held that the EC prohibits state laws and practices requiring the selection and reading at the opening of the school day of verses from the Bible and the recitation of the Lord’s Prayer by the students in unison.  At least ten verses were to be read and students could opt-out upon the request of his parent or guardian.  Test: [1] what are the purpose and the primary effect of the enactment? If either is the advancement or inhibition of religion then the enactment exceeds the scope of legislative power as circumscribed by the Constitution.  No defense to urge that the religious practices here may be relatively minor encroachments on the First Amendment.

[i] Dissent: [Justice Stewart] Religion and government must necessarily interact in countless ways and that there are areas in which a doctrinaire reading of the EC leads to conflict with the FEC.  Dangers both to religion and government are absent here.  No coercion.  Abington School District v. Schempp [1963]
[2] Neutrality theory: The government must be neutral toward religion, i.e. cannot favor religion over secularism or one religion over others.

[a] Dissent: [Justices Brennan, Marshall] Legislative prayer clearly violates principles of neutrality and separation embedded within Establishment Clause.  Intrudes on rights because it forces some legislators to participate or make their disagreement public comment.  [Justice Stevens] The fact the chaplain has been of one faith for the last 16 years constitutes preference of one faith over another in violation of EC.  Marsh v. Chambers [1983]

[b] [Justice Thomas] The Court held permissible under the EC that the use of school facilities for worship and prayer when led by a private evangelical Christian club as part of an extracurricular after school program for elementary school students that was open to other groups such as the Boy and Girl Scouts and the 4-H club was constitutional.  The Club only seeks to use facilities and be treated neutrally.  Children can’t attend without parents’ permission.  Extended to elementary schools and the time immediately after school.

[i] Concurrence: [Justice Scalia] No coercion and no endorsement of religion in private religious speech expressed in a designated public forum open to all on equal terms.  [Justice Breyer] EC – noted that children’s reasonable perceptions of endorsement would be relevant and remand was necessary.  Good News Club v. Milford Central School [2001]
[3] Symbolic endorsement test: Government violates the establishment clause if it symbolically endorses a particular religion or if it generally endorses either religion or secularism.

[a] [C.J. Burger] The district court held that the City of Pawtucket’s, D, display of nativity scene on public property violated the EC.  The display had been included for over 40 years.  EC does not prohibit a municipality from including a religious display in its annual Christmas display.  Inclusion of nativity scene conferred no discernible advantage on religion that exceeded that resulting form the inclusion of “In God We Trust” on money and other permissible religious inferences.  Therefore, EC was not violated.  Established the endorsement test.  

[i] Concurrence: [Justice O’Connor] There was no impermissible government entanglement in religion, and no municipal endorsement of religion.  

[ii] Dissent: [Justice Brennan] This display is a recreation of an event that lies at the heart of the Christian religion.  As a result, it promotes that religion and religion in general and violated the clause.  [Justice Blackmun] Precedents were ignored.  Lynch v. Donnelly [1984]

[b] [Justice Scalia, plurality in reasoning] Plurality rule is that religious expression can’t violate EC when it’s [1] purely private and [2] occurs in a traditional or designated public forum, publicly announced and open to all on equal terms.” View 1: Endorsement test does not apply.

[i] Concurrence: [Justice O’Connor] View 2: Whenever the reasonable observer would view a government practice as endorsing religion, it is our duty to hold that practice invalid.  Majority holds that cross would not be permitted if it could be attributed to erection by the city that it was unlikely that it would.  

[ii] Dissent: [Justices Ginsburg, Stevens] View 3: If a reasonable person could perceive government support for religion from a private display, then the state may not allows its property to be used as a forum for that display.  Capitol Square Review Board v. Pinette [1995]

[c] [C.J. Rehnquist, Justices Scalia, Kennedy, Thomas]  Symbolic endorsement test applied for determining constitutionality of Ten Commandments tablet placed on TX state government property between the capitol building and its supreme court for 40 years.  Upheld monument being kept on government property because this was not symbolic endorsement because of the presence of many other secular monuments on the TX state capitol grounds and because it had been there for over 40 years without challenge.

[i] Dissent: [Justices O’Connor, Souter, Ginsburg] Monument is unconstitutional as an impermissible symbol of symbolic endorsement.  Van Orden v. Perry [2005]
[d] [Justices O’Connor, Blackmun] Used neutrality approach, specifically symbolic endorsement test and found that the menorah was constitutional, but the nativity scene was unconstitutional.  The menorah was permissible because it was accompanied by a Christmas tree and a secular expression concerning liberty.  But the nativity scene was alone on government property and thus was likely to be perceived as symbolic endorsement for Christianity.  Combined holiday display had neither the purpose nor the effect of endorsing religion but the crèche display had such an effect. Result: 5-4, nativity scene was unconstitutional; 6-3, menorah was permissible.  Allegheny County v. ACLU [1989]

[i] Concurrence: [Justice O’Connor] Does not violate the “endorsement” test since this practice does not endorse a specific religion or even religion over non-religion.  Elk Grove Unified School District v. Newdow [2004]
[e] [Justice Fortas] The Court invalidated the Arkansas version of the TN anti-evolution law that gained notoriety in the Scopes “monkey law” trial in 1927.  The law was in conflict with the EC’s mandate of neutrality.  The law prohibited teachers from teaching the theory or doctrine that mankind ascended or descended from a lower order of animals.  Law selects from the body of knowledge which it proscribes for the sole reason that it is deemed to conflict with a particular religious doctrine.
[i] Concurrence: [Justice Black, Stewart] Void for vagueness.  State law prohibiting all teaching of human development is different from law compelling teacher to teach as true only one theory of a given doctrine. Epperson v. Arkansas [1968]
[4] Accommodation/Equality approach: The Court should interpret the EC to recognize the importance of religion in society and accommodate its presence in government.  The government violates the EC only if it literally establishes a church, coerces participation, or favors one religion over another.  

[a] The Court struck down a Maryland requirement that all holders of public office declare their belief in the existence of God.  Neither the state nor the federal government can constitutionally force a person to profess a belief or disbelief in any religion nor could they aid those religions based on a belief in the existence of God as against those religions founded on different beliefs.  Also mentioned it was against Article IV’s religious test clause: no religious test shall ever be required as a qualification to any office or public trust under the United States.  Torasco v. Watkins [1961]

[b] [C.J. Burger, Justices Rehnquist, Powell, Stevens plurality] The Court invalidated under the FEC a TN provision disqualifying clergy from being legislators or constitutional convention delegates.  The absolute bar on interference with religious beliefs is inapplicable because the state barrier referred to status as minister or priest and such status was defined in terms of conduct and activity rather than belief.  Applied strict scrutiny; the Court found state’s rationale preventing the establishment of religion inadequate to support the ban.  The American experience provides no persuasive support for the fear that clergymen in public office will be less careful of anti-establishment interests or less faithful to their oaths of civil office than their un-ordained counterparts.  

[i] Concurrence: [Justices Marshall, Stewart, Brennan] The disqualification directly burdened religious belief and thus was absolutely prohibited under Torasco, without any further balancing necessary.  Rejected government’s argument that government office was a privilege so could be conditioned.  McDaniel v. Paty [1978]

[c] [Justice Kennedy] Deals with coercion.  Middle school principal invited local rabbi to deliver prayers at school’s graduation ceremony and rabbi’s speech was to be non-sectarian – he used the word “God.”  A student raised an EC challenge.  State officials direct the performance of a formal religious exercise at promotional and graduation ceremonies for secondary schools.  Even for those who object, participation and attendance is mandatory though the school district does not require attendance as a condition for receipt of the diploma.  [Justice Souter] James Madison had a proposal to amend the Constitution which read “the civil rights of none shall be abridged on account of religious belief or worship nor shall  any national religion be established, nor shall the full and equal rights of conscience be in any manner, or on any pretext, be infringed.  The House amended this language such that the new version ensured “no religion” enjoyed an official preference over others.  Lee v. Weisman [1992]

[d] [Justices Kennedy, Rehnquist, Scalia, White] Would have allowed both symbols. Principles of EC and nation’s historic traditions of diversity and pluralism allow communities to make reasonable judgments respecting accommodation or acknowledge of holidays with both cultural and religious aspects. Result: 5-4, nativity scene was unconstitutional; 6-3, menorah was permissible.  Allegheny County v. ACLU [1989]
[e] [C.J. Rehnquist] The Supreme Court held that reciting the Pledge of Allegiance was not violative of the Establishment Clause for elementary school children in public schools.  Newdow was child’s father and was atheist and did not wish his daughter to recite the Pledge. Court held that there are numerous precedents for invoking God in presidential inaugurations, on the national currency, etc.  Saying the phrase, “under God” is not a religious exercise and does not convert it to a prayer.  It is a simple recognition of the fact that our institutions have reflected the traditional concept that our nation was founded on a fundamental belief in God.  Elk Grove Unified School District v. Newdow [2004]
[f] [C.J. Burger] The Court upheld the Nebraska legislature’s practice of opening each legislative day with a prayer by a chaplain paid by the state.  Despite the fact that the chaplain was Presbyterian for the last 16 years and was paid at public expense and prayers were in Judeo-Christian tradition, still declared constitutional.  Did not apply Lemon test.  Looked at specific features of the challenged practice in light of the long history of acceptance of legislative and other official prayers.  Prayer in this context is unique because it is deeply embedded in the nation’s history.  Fabric of our society.  Marsh v. Chambers [1983]
[g] [Justice Black] Court struck down school boards’ practice of permitting students to attend sectarian classes held in public schools during school hours by parochial school instructors.  Two problems: [1] public school buildings being used for purpose of providing religious education classes and [2] program afforded “sectarian groups an invaluable aid by providing pupils for their religious classes through use of the state’s compulsory public school machinery.” An example of effect that aids religion though Lemon test was not decided yet [second prong].  McCollum v. Board of Education [1948]

[h] [Justice Douglas]  The Court held that releasing children during school hours to attend sectarian classes outside the public school did not violate the Establishment Clause.  This program does not involve religious instruction in public school classrooms nor the expenditure of public funds.  All costs are paid by the religious organizations.  The First Amendment does not say that in every and all respects there shall be a separation of church and state.  To do so would be to create a hostility between state and religion.  Upholding but not extending McCollum.
[i] Dissent: [Justice Black] The school authorities release the children only on condition they attend religious classes and get reports on whether they attend and hold the other children in the school building until the religious hour is over.  The McCollum decision would have been the same if the religious classes had not been held in the school buildings.  [Justice Jackson] The released time program is founded upon a use of the state’s power of coercion which for me determines its unconstitutionality.  Why not shorten the day so these students may attend their religious classes?  The argument is because the students won’t attend the classes then so the public schools are left to enforce it.  An example of effect that aids religion though Lemon test was not decided yet [second prong].  Zorach v. Clauson [1952]
[d] Can the government action be characterized as a restriction of private religious speech?

[i] Analysis: [1] First analyze based on freedom of speech; if permissible under speech, then [2] determine if constitutional under the establishment clause.

[1] Is there a restriction on religious speech?

[a] Is the restriction content-based?

[i] Subject-matter restriction?

1. Definition: Application of the law depends on the topic of message.
[ii] Viewpoint restriction?
1. Definition: Defined class of speakers, certain opinions

[iii] What level of scrutiny applies?

1. Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.

2. [Justice Thomas] The Court held permissible that the use of school facilities for worship and prayer when led by a private evangelical Christian club as part of an extracurricular after school program for elementary school students that was open to other groups such as the Boy and Girl Scouts and the 4-H club was constitutional.  The Court held it was unconstitutional viewpoint discrimination under the free speech clause to exclude such religious speech from a limited public forum that had been opened up non-selectively to a wide range of groups.  Students weren’t found to be especially vulnerable to the practice because of their youth.  The Club only seeks to use facilities and be treated neutrally.  Children can’t attend without parents’ permission.  Extended to elementary schools and the time immediately after school. Good News Club v. Milford Central School [2001]

a. Dissent: [Justices Stevens, Souter] Need to remand since they ruled on free speech issue, not on EC issue.  Good News Club v. Milford Central School [2001]

3. [Justice Thomas] The Court held that VA may include a religion magazine among the student activities it subsidized.  

a. Dissent: [Justice Souter] Rosenberger v. Rector [1995]

4. [Justice Stevens] Student body was empowered to vote each year on whether to have a student speaker preceding varsity football games who would deliver a brief invocation and/or message to solemnize the event and on who the student speaker would be.  The specific purpose of the policy was found by the Court to preserve a popular state-sponsored religious practice that invites and encourages religious message which are the most obvious method of solemnizing an event.  Student-initiated speech did not make it private student speech rather than official speech since there’s a vote for the process and for the speaker carried by the majority.  The election does nothing to protect the minority and indeed likely serves to intensify their offense.  Attendance is not required but members of the football team, cheerleaders, band, etc. are subject to it while they receive credit or grades for their participation in such activities. The practice was challenged even before put into place – the question is not whether this violates the EC but whether it will inevitably violate it.  Because it is possible for the school district’s policy to be applied in non-religious ways, the C.J. saw no reason to invalidate the program on its face.  
a. Dissent: [C.J. Rehnquist, Justices Scalia, Thomas] Majority’s decision bristles with hostility to all things religious in public life.  Santa Fe Independent School Dist. v. Doe [2000]
[2] Does the regulation involve expressive or symbolic conduct?

[a] Definition: Conduct is expressive if [1] there is an intent to convey a particularized message; and [2] under the circumstances, there is a great likelihood that the message would be understood by those who viewed it.

[i] Is it content-based?

1. Definition: Restriction involves subject matter of message or viewpoint of speaker.

2. What level of scrutiny?

a. Strict scrutiny: Government’s restriction is constitutional only if [1] it serves a compelling governmental interest and [2] the means used is narrowly tailored to achieve that interest.

b. [Justice Scalia, plurality in reasoning] Private placement of religious symbols on government property.  Court held Free Speech Clause compelled Columbus, OH to permit the KKK to erect a large unattended Latin cross on a public square adjacent to the statehouse and the EC did not forbid it.  The Court held that permitting the cross equal access to public property along with other unattended private symbols would not violate the EC.  This is private speech and though it’s in a traditional public forum, there is equal access to all symbols. Capitol Square Review Board v. Pinette [1995]

[e] Is the government restricting the free exercise of religion?

[i] Definition: Government may not compel or punish religious beliefs; people may think and believe anything they want.

[1] Free exercise first incorporated into the due process clause of the Fourteenth Amendment

[a] [C.J. Waite] Court upheld application of federal law making bigamy a crime.  Mormon claimed that polygamy was his religious duty and belief.  Congress is free to reach actions that are in violation of social duties or subversive of good order. Congress is not free to reach beliefs. Studies have shown that multiple marriages lead to a patriarchal society that creates stationary despotism.  Laws are made for the government of action, and while they cannot interfere with mere religious belief and opinions, they may with practices.  First case to construe the free exercise clause.  Reynolds v. United States [1878] 

[b] [Justice Roberts] Modified Reynolds belief-action distinction somewhat, suggesting that religious conduct was not wholly outside the protection of the FEC even if it was subject to greater regulation than belief.  Freedom to believe is absolute while freedom to act is not.  Free exercise clause was first applied to the states through its incorporation into the due process clause of the Fourteenth Amendment.  Cantwell v. Connecticut [1940]

[ii] Cases prior to Smith [1990]

[1] Apply strict scrutiny: Requires that regulation serve [1] compelling governmental interests and the means be [2] narrowly tailored to achieve interests; burden of proof on government.

[a] The Court held that free exercise compelled the grant of unemployment benefits to a person who lost her job because she observed Saturday as her Sabbath.
[i] Dissent: [Justice Harlan] Religious exemption is constitutionally permissible but not compelled.  Free exercise compels some accommodation of religion, establishment forbids other accommodation of religion and between these two areas lies a broad zone where religious accommodation by government is neither forbidden nor required.  Sherbert v. Verner [1963]
[2] Is the restriction regulating beliefs? [Right to believe in anything you want is absolute.]

[3] Is the restriction regulating practices? [Right to conduct yourself in any way you want is not absolute.]

[i] Is the regulation prohibiting behavior a person’s religion requires?

1. [C.J. Warren] The Court upheld a law making it a crime for a child under 18 to sell any newspapers, periodicals, or merchandise in public places even as applied to a child of Jehovah’s Witnesses, whose faith viewed it as a religious duty to perform such work.  Prince v. Massachusetts [1944]
2. [Justice Rehnquist] Abandoned strict scrutiny and adopted deferential approach when involving military service.  Goldman was a Jew who was a clinical psychologist in the Air Force was disciplined for wearing a yarmulke in violation of uniform dress code barring the wearing of headgear indoors.  He sought an exemption and was denied.  Review of military regulations is far more deferential and the military need not encourage debate or tolerate protest to the extent that such tolerance is required of the civilian state by the First Amendment.  The traditional outfitting of personnel in standardized uniforms encourages the subordination of personal preferences and identities in favor of the overall group mission.  

a. Concurrence: [Justices Stevens, White, Powell] The validity of the regulation should be tested as applied to all service personnel who have sincere religious beliefs.  If exceptions to dress code are to be granted the decisionmaker must evaluate the character, sincerity of the requester’s faith and the probable reaction of the majority to the favored treatment of a member of that faith.  

b. Dissent: [Justices Brennan, Marshall] Attacked deferential review standard.  It is wholly implausible that the group’s identity would be threatened by the wearing of yarmulkes.  A reviewing court could legitimately give deference to dress and grooming rules that have a reasoned basis in for example functional utility, health and safety considerations, and the goal of a polished, professional appearance.  [Justice Blackmun] Air Force has not shown any reason to fear that large numbers of people are going to claim religious exemption from the dress code.  [Justice O’Connor] First, when the government attempts to deny a free exercise claim, it must show than an unusually important interest is at stake, whether that interest is denominated as compelling, of the highest order or overriding.  [Sherbert, Yoder, Lee]  Second, the government must show that granting the requested exemption will do substantial harm to that interest, whether by showing that the means adopted is the least restrictive or essential or that the interest will not otherwise be served.  There is no reason why these standards can’t be applied to the military.  Goldman v. Weinberger [1986]

[ii] Is the regulation requiring conduct a person’s religion prohibits?

1. [C.J. Burger] Yoder, member of the Amish, was convicted and fined $5 for refusing to send his 15-year-old daughter to school after she had completed eighth grade though Wisconsin required children be in school until age 16.  The Amish believe in learning by doing and object to high school education because it has a wordly influence which they do not believe in.  Education up to eighth grade is acceptable because it prepares children to read the Bible and to be good farmers and citizens.  The Court affirmed overturning the conviction because a state’s interest in universal education must be strictly scrutinized when it impinges on fundamental rights and interests such as the right of free exercise.  The state’s claim that some degree of education is necessary to prepare citizens to participate in our open political system and to be self-reliant and self-sufficient participants in society does not mean an additional one or two years would do little to serve those interests.  Argument that Amish are fostering ignorance: counter that the Amish are very productive, highly law-abiding citizens.  The Amish are self-sufficient and their showing of their alternative mode of continuing informal vocational education in terms of precisely those overall interests that the state advances a showing that probably few other religious groups or sects could make and weighing the minimal difference between the state would require and what the Amish already accept, it was incumbent on the state to show with more particularity how its admittedly strong interest in compulsory education would be adversely affected by granting an exception to the Amish.  Accommodating for the Amish can hardly be characterized as sponsorship or active involvement and does not violate the EC.

a. Dissent: [Justice Douglas] Potential conflict between the parents and children and the children have free exercise rights as well.  Some children may want to attend high school to break with the Amish tradition.  Also the law and order record of the Amish is quite irrelevant.  Wisconsin v. Yoder [1972]  

2. [Justice White] Applied Sherbert, Thomas and Hobbie to an applicant whose refusal to accept employment that required thathe work on Sunday was not based on his membership in an established sect or church by only on his claim that as a Christian he could not work on the Lord’s Day.  The lack of Frazee’s lack of membership in a particular sect irrelevant, since there was no question that his belief was both sincere and religious in nature.  Frazee v. Illinois Employment Security Department [1989]

3.  [C.J. Burger] Lee was Amish, and employed several Amish to work on his farm and in his carpentry shop.  He objected on religious grounds to paying the social security tax for his employees arguing that the Amish believe it sinful not to provide for their own elderly.  Distinguished from Yoder and rejected the claim and applied strict scrutiny.  The state may justify a limitation on religious liberty by showing that it is essential to accomplish an overriding governmental interest: mandatory participation required to maintain the system.  It would be difficult to accommodate the comprehensive social security system with myriad exceptions flowing from a wide variety of religious beliefs.  And there was no principled way to distinguish between general tax and social security tax so religious opponents to war would have a similarly valid claim to be exempt from paying a percentage of the income tax.

a. Concurrence: [Justice Stevens] Criticized imposing such a heavy burden on the government to justify the application of neutral general laws.  Either way, the nonpayment of these benefits is costless to the government since the Amish don’t collect anyway.  United States v. Lee [1982]
b. Alternate scrutiny: “Overriding purpose to justify infringing religion” standard

4. [C.J. Burger] The Court rejected a free exercise challenge to a requirement in the federal AFDC Food Stamp programs that applicants for welfare benefits be identified by social security numbers.  The challengers claimed the assignment of a number for their two-year-old daughter would violate their religious beliefs because it would rob the spirit of the child.  Rejected the claim regarding the government’s use of the number by distinguishing free exercise claims with respect to personal conduct from such claims with respect to the government’s conduct.  Never to our knowledge has the Court interpreted the First Amendment to require the government itself to behave in ways that the individual believes will further his or her spiritual development. An example of effect that hinders religion under Lemon test but from the perspective of the government [second prong].
a. Concurrences/Dissents: Cite difference between applicant furnishing the number and the government’s use of the number.  Very divided court. Bowen v. Roy [1986]
5. [Justice Marshall] The Court held Congress could constitutionally refuse to exempt those who did not oppose all wars but only particular conflicts.  One such selective objector claimed it was his duty as a faithful Catholic to discriminate between just and unjust wars and to refuse participation in the latter.  A claimant must be able to show the absence of a neutral, secular basis for the lines government has drawn.  The statute is neutral and secular and valid neutral reasons exist for limiting the exemption to objectors to all war, and that the section therefore cannot be said to reflect a religious preference.  Government’s interest was sufficient to justify any burden on selective objectors’ rights of free exercise. 

a. Dissent: The First Amendment implies a right of conscience and one can argue that the law worked an invidious discrimination in favor of religious persons and against others with like scruples.  Gillette v. United States [1971]
[iii] Is the regulation a burden or making more difficult religious observances?  

1. [Justice Brennan] Sherbert, P, was discharged by her employer because she would not work on her religion’s Sabbath, Saturday.  P was ineligible for benefits because her refusal to work on Saturday was failure without good cause to accept available work.  It is an unconstitutional burden on a worker’s free exercise of religion for a state to apply eligibility requirements for unemployment benefits so as to force a worker to abandon her religious principles respecting her religion’s Sabbath. The choice between skipping Sabbath or work puts the same kind of burden on her free exercise of religion as would a fine imposed for Saturday worship.  The state has not shown a compelling state interest to justify this burden and hence it is unconstitutional.  Distinction from Braunfield v. Brown where the state showed a strong interest in providing one uniform day of rest for all workers.  

a. Concurrence: [Justice Stewart] Braunfield should be overruled.

b. Dissent: [Justice Harlan] The purpose of unemployment benefits was to tide people over while work was unavailable.  It was not to provide relief for those who for personal reasons became unavailable for work.  Sherbert v. Verner [1963]

2. [C.J. Burger] Jehovah’s Witness was denied unemployment benefits when he quit his job in a munitions factory in objection to war.  A state court upheld the denial of compensation because the law denied compensation to all employees who voluntarily left employment for personal reasons without good cause.  The coercive impact is indistinguishable from Sherbert and violates the EC.  

a. Dissent: [Justice Rehnquist] The majority reads the FEC too broadly and failed to squarely acknowledge that such a reading conflicts with many of our EC cases.  Sherbert should be overruled.  Thomas v. Review Board [1981]  

3. The Court followed Sherbert in upholding the unemployment compensation claim of an employee whose religious beliefs had changed during the course of her employment.  Hobbie v. Unemployment Appeals Commission [1987]

4. [C.J. Burger] The Court rejected a FEC challenge to IRS denials of tax-exempt status to two educational institutions that practiced racial discrimination in accordance with the religious beliefs upon which they were founded.  The IRS claimed the schools were disqualified as charities because their racial policies were contrary to settled public policy.  IRS policy was authorized by Congress, and Court applied strict scrutiny.  The state may justify a limitation on religious liberty by showing that it is essential to accomplish an overriding governmental interest and the interest in eradicating racial discrimination in education is sufficiently compelling.  Bob Jones University v. United States [1983]

5. [C.J. Warren, plurality] The Court rejected a FEC challenged to a Pennsylvania Sunday closing law.  The challengers were Orthodox Jews whose religion closed their stores on Saturdays.  They alleged that the Sunday closing laws would place them at such a severe disadvantage as to force them out of business.  Unlike the freedom to hold religious beliefs and opinions, the freedom to act, even when the action is in accord with one’s religious convictions, is not totally free from legislative restrictions.  The law here did not make criminal the holding of any religious belief or opinion nor force anyone to embrace any religious belief.  It simply made the practice of their religious beliefs more expansive.  It cannot be expected that legislators make no law regulating conduct that in some way results in an economic disadvantage to some religious sects and not to others because of the special practices of the various religions.  If the state regulates conduct by enacting a general law within its power, the purpose and effect of which is to advance the state’s secular goals the statute is valid despite its indirect burden on religious observance unless the state may accomplish its purpose by means which do not impose such a burden.  

a. Dissent: [Justice Brennan] Law violates FEC because it puts an individual to a choice between business and religion.  State’s interest was the mere convenience of having everyone rest on the same day.  The Court has exalted administrative convenience to a constitutional level high enough to justify making one religion economically disadvantageous.  Braunfield v. Brown [1961]

6. [Justice O’Connor] This was an unsuccessful FEC challenge to the U.S. Forest Service’s plan to build a road through and permit timber harvesting in an area of national forest traditionally used by several Indian tribes as sacred areas for religious rituals.  The burden was not sufficiently great on the practice of their religion and was not sufficiently great to trigger any form of heightened scrutiny.  Relied on Bowen: in both cases the challenged government action would interfere significantly with private persons’ ability to pursue spiritual fulfillment according to their own religious beliefs.  In neither case would the affected individuals be coerced by the government’s action into violating their religious beliefs; nor would either governmental action penalize the religious activity by denying any person an equal share of the rights, benefits, and privileges enjoyed by other citizens.  The crucial word in the Constitution is “prohibit.”

a. Dissent: [Justices Brennan, Marshall, Blackmun] We object to the majority’s limitation of free exercise claims to cases of direct or indirect “coercion.”  The constitutional guarantee does not make this type of distinction.  Compelling interest standard of Sherbert is appropriate here.  Lyng v. Northwest Indian Cemetery Protective Association [1988] 
7. [C.J. Rehnquist] Deferential review.  Members of the Islamic faith challenged prison regulations relating to time and places of work which had the effect of preventing them from attending a Friday midday service.  Reasonableness standard was applied that specifically rejected the view that prison officials have the burden of disproving the “availability of alternatives.”  

a. Dissent: [Justices Brennan, Marshall, Blackmun, Stevens] O’Lone v. Estate of Shabazz [1987]
[iii] Case post-Smith [1990]

[iv] Is the restriction a neutral law of general applicability?

[1] Neutral law: Object of law is not to infringe or prohibit a religious practice

[2] General applicability: Object of law is not to prohibit religious practices by a certain group 

[3] Smith test: Law is constitutional even if it burdens religious practices as long as: [1] the law does not single out religious behavior for punishment and [2] the law is not motivated by a desire to interfere with religion.

[a] [Justice Scalia] D, ingested peyote during a ceremony of the Native American Church, he was terminated from his job as a drug counselor.  The compelling state interest test is inapplicable to validate challenges to criminal prohibitions on a particular form of conduct.  Application of the compelling interest standard in this context would open the prospect of constitutionally required religious exemptions from civic obligations of almost every conceivable kind – ranging from compulsory military service to the payment of taxes.  First time court declared a neutral law of general applicability would not allow exemptions just because religious beliefs or practices were burdened.

[i] Distinction: All other cases where the FEC challenge was upheld involved another right deserving of constitutional protection.  Smith was not a hybrid case, only involved FEC.

[ii] Concurrence: [Justice O’Connor] OR has a compelling state interest in regulating peyote use by its citizens and accommodating Smith’s religiously motivated conduct will unduly interfere with the fulfillment of the government interest.  Strict scrutiny should be used.

[iii] Dissent: [Justice Blackmun, Brennan and Marshall] It is not OR’s broad interest in fighting the critical war on drugs that must be weighed against Smith’s claim, but OR’s narrow interest in refusing to make an exception for the religious, ceremonial use of peyote.  The state’s asserted interest amounts to the symbolic preservation of an un-enforced prohibition.  Almost half the states and federal government maintain an exemption for religious peyote use and have not found themselves overwhelmed by claims to other religious exemptions.  Wrong to characterize previous cases as hybrid cases and this is not.  Should apply strict scrutiny.  Employment Division, Department of Human Resources v. Smith [1990]  

[iv] Distinction between Sherbert and Smith: The Court’s methodology in Smith and Sherbert employed three techniques: [1] found an overriding government interest in uniformity [tax laws]; [2] free exercise interests were attenuated and government interests paramount in specialized environments such as prisons and the military;  [3] It applied a narrow definition of what constitutes a burden on religious practice, rejecting FEC claims seeking to alter internal governmental practices such as the use of SSN and development of federal property.

[b] [C.J. Rehnquist] WA state prevented Davey from using a state-awarded scholarship to obtain a degree to become a pastor, and Davey argued that such exclusion from the state’s scholarship program violated the Free Exercise Clause of the First Amendment.  The First Amendment’s FEC is not violated by a state’s scholarship program which excludes pursuing a degree in devotional theology.  There are some state actions permitted by the Establishment Clause but not required by the Free Exercise Clause. 

[i] Dissent: [Justices Scalia, Thomas] When the state makes a public benefit generally available, that benefit becomes part of a baseline against which burdens on religion are measured.  When the state withholds that benefit from some individuals solely on the basis of religion, it violates the Free Exercise Clause no less than if it had imposed a special tax.  Carved out a solitary course of study for exclusion – theology.  No field of study is singled out for disfavor in this fashion. Locke v. Davey [2004]
[4] If Smith test is met, then apply rational basis: The government must have a [1] legitimate purpose and [2] use a means that is rationally related to achieving that purpose; can be satisfied even if conceivable government purposes are hypothesized after the fact; a minimum level is applied because anything less would turn the equal protection claim into a political question and render the legislature and executive self-policing; can be over-inclusive and under-inclusive; one-step-at-a-time legislation.
[a] Government is NOT singling out religious behavior for punishment

[i] OR classifies peyote as a controlled substance.  Persons convicted of possessing peyote are guilty of a felony.  D was deemed ineligible for unemployment benefits after it was determined he was discharged for “misconduct.”  An individual’s religious beliefs do not excuse non-compliance with an otherwise valid law prohibiting conduct that the state is free to regulate. Employment Division, Department of Human Resources v. Smith [1990]

[ii] Here, the state’s disfavor of religion imposes neither criminal nor civil sanctions on any type of religious service or rite.  The state has merely chosen not to fund a distinct category of instruction.  Training someone to lead a congregation is essentially a religious endeavor. Locke v. Davey [2004]
[b] Government is NOT motivated by a desire to interfere with religion
[i] The Court has consistently held that the right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of general applicability on the ground that the law proscribes conduct that his religion proscribes. Employment Division, Department of Human Resources v. Smith [1990]
[ii] WA state’s interest was substantial – to exclude religious programs from receiving state dollars because the state would seem to favor and establish a religion – which is against the Establishment Clause. The state could, consistent with the EC, permit Davey to pursue a degree in devotional theology. Locke v. Davey [2004]
[5] If Smith test is not met, then apply strict scrutiny: Requires that regulation serve [1] compelling governmental interests and the means be [2] narrowly tailored to achieve interests; burden of proof on government.

[a] [Justice Kennedy] A church which performed the sacrificial killing of animals as required by the Santeria religion, challenged various Hialeah ordinances prohibiting such killings as a violation of the Free Exercise Clause of the First Amendment.  The ordinances were passed after the Church purchased property in the city in response to its establishment of a house of worship.  Law’s object is to infringe upon or restrict religious practices.  The non-neutrality is clear from the expressed concerns of the residents, city council, etc. Despite the city’s proffered interest in preventing cruelty to animals, the ordinances are drafted with care to forbid few killings but those occasioned by religious sacrifice.  Many types of animal deaths or kills are either not prohibited or approved by expression provision. Despite the city’s proffered interest in preventing cruelty to animals, the ordinances are drafted with care to forbid few killings but those occasioned by religious sacrifice.  Many types of animal deaths or kills are either not prohibited or approved by expression provision.   

[i] Concurrence: [Justice Scalia] The ordinances violate the FEC simply because they prohibit the free exercise of religion, regardless of the good, bad or non-existent motive of the lawmakers.  Church of the Lokumi Babalu Aye v. City if Hialeah [1993]

[b] Government IS singling out religious behavior for punishment

[i] The city restricted the practices because of their religious motivation.  The non-neutrality is clear from the expressed concerns of the residents, city council, etc.  Church of the Lokumi Babalu Aye v. City if Hialeah [1993]

[c] Government IS motivated by a desire to interfere with religion

[i] Ordinance in no way promoted the legitimate concerns of public morals, peace, or safety advanced in their support.  Church of the Lokumi Babalu Aye v. City if Hialeah [1993]

[6] Exception to applying Smith
[a] If federal government action?

[i] Religious Freedom Restoration Act of 1993 [RFRA]: After Smith, Congress passed this legislation and it was signed into law.  The Act contained formal findings that laws neutral toward religion may burden religious exercise without compelling justification and that Smith had virtually eliminated the requirement that the government justify burdens on religious exercise imposed by laws neutral toward religion.  The Act identified as one of its purposes to restore the compelling interest test set forth in Sherbert and Yoder.  [a] Government shall not substantially burden a person’s exercise of religion even if the burden results from a rule of general applicability, except as provided in subsection [b] of this section.  [b] Government may substantially burden a person’s exercise of religion only if it demonstrates that application of the burden to the person [1] is in furtherance of a compelling governmental interest; and [2] is the least restrictive means of furthering that compelling governmental interest.
[ii] Apply strict scrutiny: Requires that regulation serve [1] compelling governmental interests and the means be [2] narrowly tailored to achieve interests; burden of proof on government.

[iii] The Court held that Congress lacked authority to enact a statute [RFRA] applying the Sherbert rather than the Smith standard to claims of religious exemption from generally applicable state laws.  The Court ruled that Congress had rewritten rather than merely enforced the protections of free exercise as the Court had previously interpreted them, exceeding Congress’ authority and infringing the prerogatives of the states.  Court held that Congress may act only to prevent or remedy the violation of rights recognized by the courts.  Such laws must be narrowly tailored; they must be proportionate and congruent to prevent and remedy constitutional violations.  RFRA failed to meet these requirements.  RFRA does not apply to local or state government action; applies only to federal government action.  

1. Concurrence: [Justice Scalia] The material that the dissent claims is at odds with Smith and has little to say about the issue or is in fact more consistent with Smith than with the dissent’s interpretation of the Free Exercise Clause.  Historical evidence is consistent with Smith because it basically says religious exercise shall be permitted so long as it does not violate general laws governing conduct.
2. Dissent: [Justice O’Connor] The historical evidence casts doubt on the Court’s current interpretation of the FEC.  Various colonial charters and acts had stated that religious practice should not be interfered with unless it cause some specified public harm.  [Justices Souter, Breyer] We would be open to reconsidering Smith in the future. City of Boerne v. Flores [1997]

[iv] [C.J. Roberts] The Court reaffirmed the stringency of RFRA’s test for denial of free exercise exemptions.  The case involved a small religious sect, UDV, that receives communion by drinking a hallucinogenic tea called hoasca brewed from plants from the Amazon with DMT, a controlled substance under federal narcotics law.  The Court permitted the suit against the government to proceed challenging a U.S. Customs interception of a shipment of hoasca.  The Court held the government failed to demonstrate a compelling interest in barring the tea’s sacramental use.  Mere invocation of the controlled substances act is not enough.  Native Americans have used peyote for the last 35 years for their religious practices, via federal exemption, and it is difficult to see how those same findings alone can preclude any consideration of a similar exception for the 130 members of the UDV who want to practice their religion.  Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal [2006]
[7] Arguments in favor of Smith: [1] Neutral laws of general applicability no longer allow religious exemptions since those exemptions would run afoul of the establishment clause; [2] Changed the doctrine to follow the actual pattern of decisions.

[8] Criticism of Smith test: [1] Inadequate protection of religion

[f] What is the historical record’s interpretation?

[i] Voluntarism principle: Theory where advancement of the church comes from voluntary support and not from the political support of the state [principle of personal choice].  [Roger Williams]

[ii] Separatism principle: Religion and government function best if each remains independent of one another [non-entanglement principle].  [Thomas Jefferson]

[iii] Non-preferentialist view: the government might support religion in general so long as it does not prefer one religion over another.  [James Madison]
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