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Discovery

· Privilege elements are used within rubric of motion to compel

· If you have a M, you’ll support it by saying “make them turn this info over; it’s relevant, it’s not privileged, if it falls within WP I have an argument to overcome”

· Argue first that it’s privileged

· Then argue that it’s WP

DISCOVERY
· Purpose

· Go to trial with best evidence for contentions, and knowledge of adversary’s case

· Enhance chance of judgment resting on accurate finding of fact

· Narrow and simplify (eliminate fictitious materials)

· Policy concerns ( more control over proceedings ( more sanctions

· Non-litigation use of information

· Harassing into settlement

· Failure to respond in a timely/thorough manner

· Scope and limits

· 26(a) Motion for an order compelling disclosure or discovery

· (1) Initial disclosures (not necessarily alleged with particularity)

· “may use to support its claims or defenses”

· (2) Disclosure of expert testimony

· 26(b)(1) Scope & Burden

· Non-privileged matter relevant to any party’s claim or defense

· “privilege” does NOT apply to WP; just AC

· tends to make the existence of any fact that is of consequence to the determination of axn either more /less probable than it would be w/o evidence
· “that bears on or R could lead to other matter involved that could bear on” (Oppenheimer)
· Note: you can discover info re credibility, insurance coverage
· For good cause, court can order discovery of any matter relevant to SM

· Balance probative value v. prejudice

· Need not be admissible at trial, if R calculated to lead to disc of adm ev

· Davis v. Ross: Court denied motions to compel discovery of Ross’ income, legal fees (re bias), names of other complainants

· Granted MTC discovery of P’s psych treatment

· All subject to limits of 26b2c

·  (2) Limitations on frequency/extent of discovery

· unR cumulative or duplicative, or can be obtained from some other source (more convenient, less burdensome, or less expensive)

· party seeking discovery has had ample opp to obtain info by discovery in the axn

· burden/exp of proposed disc o/w likely benefit, given needs of case & amt in controv, resources, imp of issues at stake, and imp of disc

· (3) “Work Product”

· 26(c) Parties may seek a protective order (fits w/in “unless otherwise limited by court”)
· Prevent undue burdens (and annoyance, embarrassment, oppression)

· Requirement of good cause

· Confidential info (trade secrets, confidential research, development)

· Must show info has been held in confidence and that specific harm would result

· Umbrella orders – producer can label confidential, other uses it only for trial prep

· Other uses

· Depo scheduled in inconvenient place

· Prevent litigant from conducting depo that’s annoying, emb, opp

· Limit discovery that’s burdensome in relation o importance in case
· 26(g): UMBRELLA provision: mini-rule 11.  Sxns re discovery

· Signifies that a person who signed it will abide by 26g

· Basic devices

· 26(a) Pre-discovery disclosure

· Early conference (discovery plan; discovery can’t commence until afterward)

· 2000 amendments: no longer limited to info re facts alleged with specif

· Names, contact information, copies/descriptions of documents, damages computation and materials, insurance agreement that might cover claim

· Timing: at/within 14 days after early meeting of counsel, must be signed by atty

· Sanctions: failure to disclose?  You can be prohibited from using it as evidence

· Opt-out: no more.  Disclosure rules are now nationally uniform.

· Depositions (FRCP 30)
· Basics

· Exam of witness / under oath / in presence of court reporter

· May be taken any time after early conference, but you can only take it before filing (or while appeal pending) by leave of court to perpetuate testimony

· 10 each, each can only be deposed once.  1 7hr day.  Can be changed (stip/o)

· Compulsory when subpoena.  But none needed for adverse party.

· Written notice to every other party is required.  (time/place, R in advance)

· Non-party witness notified by subpoena

· Production of docs may be requested (30 day notice)

· Questioning is oral, questions may be written.

· If objection & refusal to answer, can get court order to compel answer

· Review of transcript is allowed.  Other transcription can be used.

· Use at trial: limited to:

· By one party against adverse party as admission

· For impeachment

· Where deponent is unavailable

· Advantages
· You can see the person; see how effective they’ll be at trial

· Better preview of testimony since they’re uncoached

· Can lead into follow up questions and further territory

· Gets things on the record so you can impeach them later

· Disadvantages
· Time/expense

· Interrogatories (FRCP 33)
· Written questions from one party to another, requiring written responses

· Parties are obliged to answer; nonparties are not subject to them

· Limited to 25 per party (incl subparts) but can be changed by stip/order

· Duty to respond within 30 days of service, with all info under control

· MTC available for incomplete/evasive answers

· Most frequently used / inexpensive, but often less effective (form response)
· Good for basic, background info
· Requests for admissions (FRCP 36)
· Imposes a duty on party served to acknowledge facts not in doubt which thus don’t need to be proved at trial.  May be served by/on any party.

· Subject: genuineness of docs, truth of allegations, applicability of legal concepts

· May include COL, ultimate facts, matters of opinion, facts outside knowl

· Responses are binding.

· Party may deny, but liable for costs of proof if its unfustified.

· You can’t really refuse to respond.  If no timely response, deemed adm

· You can withdraw/amend adm if it promotes presentation of merits

· Notes

· Not really a discovery device; more of a scope-narrower

· Requests for inspection of documents and other things (FRCP 34
· Computerized info: discoverable.  May require access to computer system

· Making request: may serve w/o prior court order or showing of good cause unless other party objects

· may be served at any time after 26f conference

· usually need to show necessity re inspection of premises
· designation: must be clear enough to allow person of ord intell to know

· specify time/place/manner

· objections: written , filed within 30 days of service of request

· organization: either as normally kept, or organized to correspond

· failure to respond: sanctions (striking of pleadings, determination of facts)

· nonparty: can be subpoenaed re inspection/copying

· some states require good cause before issuance of subpoena

· medical exams (FRCP 35)
· where physical or mental condition at issue + raised directly in plead/disc

· requires showing of good cause + court order

· only parties are subject to exam

· examiner: suitably licensed or certified examiner
· procedure: may be novel or uncomfortable, as long as reasonably safe

· presence of counsel: generally not allowed, absent compelling circs

· same re 3rd party or unattended videotape machine

· copies of reports: examinee has a right to them, by request

· but that means they waive doctor-patient privilege as to previous exam of same condition by patient’s own physician

· duty to supplement

· prior disclosures/responses must be supplemented if in some material respect they are incomplete or incorrect, or if additional/corrective info was obtained

· Failure to disclose

· Order compelling response = first line of attack

· First: meet and confer

· But if party completely fails to respond or appear, sanctions can be immediate

· Failure to do initial disclosures ( court can exclude them + sanction

· Sanctions (26g)

· Court’s discretion: establish facts in favor of 1, disallow claim/defs, dismiss/default, find party in contempt

· Contempt: only if refusal to make disclosure in defiance of court order
· Civil or criminal

· Can’t be used to compel medical exam

· Ensure a party won’t profit from own failure to comply, specifically deter, secure compliance with order (FRCP 37)
· Requires willfulness / BF / fault

· Cine 42nd St. Theater (p. 415): Attorney was delinquent, but didn’t consciously disregard court orders.  It has to be willful misconduct or GN

· Considerations: public interest in expeditious resolution, need to manage docket, risk of prejudice, disposition on merits, availability of less dramatic sanctions

· FRCP 37: Failure to make disclosure or cooperate in discovery; sanctions

· Purpose: encourage strict adherence to responsibilities owed to court/opp

· If lawyer’s misconduct, court will consider extent of client’s involvement first

· Attempts to acquire information or documents

· 26(a) Motion for an order compelling disclosure or discovery

· 26(b) What you can ask for
· 26(c) May seek protective order
· 26(g) sanctions re discovery
· FRCP 37 Motion to Compel: tool that will get you in front of a judge

· Promote strict adherence to responsibilities owed to court/opps

· 37a2: motion for order to nonparty must be made in ct where discovery taken

· Disclosures, discovery response, depo/responses, 30b6 or 31a4 designations, rog responses, inspections

· Kozlowski v. Sears Roebuck (p. 366): P moved to compel re similar complaints about kids pajamas, but Sears kept them in a confusing manner that made it impossible to produce.  Utilizing such a system that concealed rather than disclosed did not excuse D from compliance

· Judge can incentivize good record-keeping by order

· Cost-shifting
· McPeek v. Ashcroft (p. 368): In sexual harassment suit, P wanted to force DOV to search backup systems at a high cost.

· Mere cost or time concerns usually not enough to grant PO where requested material is relevant/necessary

· (for which there’s no excuse)

· Making producing party pay all costs as result of its choice to use computers creates a disincentive for requester to demand anything less than EVERYTHING

· Zubulake outlined considerations re cost of grabbing e-data:

· Extent to which request specifically tailored to find relevant info

· Availability of such information from other sources

· Total cost of production compared to amount in controversy

· Total cost of production compared to resources available to each party

· Relative ability of each party to control costs, incentive to do so

· Imp of the issues at stake in the litigation

· Relative benefits to parties of obtaining information

· E-Discovery
· Necessity for a retrieval program/method is ordinary and F risk

· Volume

· Form of production

· Categories of e-data

· Active

· Near-line data

· Offline storage/archive data

· Backup tapes

· Erased/fragmented/damaged data

· Spoliation

· FRCP 45 Subpoena power

· Court order that would compel a non-party to pony up some information

· Attorney-Client Privilege
· Communications / made in confidence / while seeking legal advice from a lawyer

· Or can be other types, like dr/patient, therapists, clergy…

· Waivable by the client

· Tests re corporate privilege (jxn)
· Control group test
· Is employee in a position to control or take substantial part in decision about any action which the corp may take upon advice of attys?

· Problem: discourages communication of relevant info by employees to attorneys; more difficult to convey frank legal advice
· Upjohn test: potentially extends coverage to any corporate employee if certain requirements are met
· This applied to oral statements made by employees under internal investigation re financing

· Upjohn: U conducted internal investigation.  D wanted all of it, but U declined on grounds of protection re potentially privilege oral statements.

· Req’ts re WP

· Legal advice of any kind is sought

· From professional legal advisor in his capacity as such

· The communications relating to that purpose

· Made in confidence

· By the client

· Are at his instance permanently protected

· From disclosure by himself or by the legal advisor

· Except the protection be waived
· Work Product Doctrine (26b3)
· Scope (the items below fall under the privilege)

· 1) Docs or tangible things

· 2) other discoverable under b1

· 3) “in anticipation of litigation”

· Even if for another litigation or generalized fear of litigation
· 4) prepared by (or under direction of)…

· Can also extend to claims agents, insurers, sureties, indemnitors…

· Qualified immunity – must be invoked by client (and can’t apply to everything)

· subject to discovery ONLY IF the seeker can show:

· Substantial need for materials

· Unable (w/o undue hardship) to obtain equivalent
· Hickman v. Taylor (p. 380): Statements were taken by D’s attorneys after tug boat sank.  P wanted to get them through rog responses.  Court articulated the WP doctrine to prevent them access to attorney’s thoughts/strategies.

· To discover WP, P must show necessity or that denial would unduly prejudice preparation or cause him hardship or injustice
· Three categories of work product

· Docs prepared in antic of litigation with info that can be otherwise obtained

· Substantial need for those above, and not otherwise obtainable w/o substantial hardship (court might order production

· Legal theories or litig strategy (opinion work product – not discoverable – 26b3)

· Mental impressions, conclusions, opinions, or legal theories

· Purpose for protection from discovery

· incentive to write everything down 
· prevents “psyching out” re strategy, prevents riding on coat-tails

· prevents lawyers ending up as witnesses (lawyer’s brain is a commodity)
· 30b gives judges discretion to allow it in rare cases
· Expert reports (26b4: Trial preparation)
· Expert: person whose testimony, b/c of specialized knowledge, skill, experience, training, or education, will assist trier of fact in understanding the facts and reaching conclusions on contested issues

· (A) At trial

· A party can depose anyone who they identified as an expert whose opinions may be presented at trial. (90 days before trial)

· Provide detailed report of witness’s testimony and basis therefor, qualifications, and compensation

· If 26ab2 requires a report from them, depo can only be conducted after report is provided.

· 26a2b: disclosure must be accompanied by written report, prepared and signed by witness, if they are retained/employed to provide expert t-mony (or who whose duties as party’s employee) regularly involve giving expert t-mony)

· All opinions they plant to express, and bases

· Data/info considered by witness in forming them

· Exhibits to be used to summarize/support them

· Witness’ qualifications (and all pubs w/in last 10 years)

· All cases in which, during previous 4 years, witness testified as expert at trial or by depo

· Compensation to be paid for study/testimony in case

·  (B) Trial prep only

· Discoverable only in exceptional circs

· Protect trial strategy, prevent 1 party from benefiting

· Where ordered, discovering party must pay some of expert’s fee

· Party usually may not (by rogs/depos) discover facts known or opinions held by another party’s expert hired for trial prep only.  They can do so only if:

· Per 35b – Examiner’s report (from psych/medical eval)

· 26b4b: Exceptional circs under which impracticable for party to obtain facts/ops on same subject by other means

· In re Shell Oil (p. 401): unit exploded, two people from company investigated.  Since they put together reports and such that they usually wouldn’t do within their jobs, they were “retained or specially employed,” and no special circs to identify them.

· Unaffiliated experts

· On occasion, may be compelled by subpoena (usually a fee)

· Appellate review of discovery orders

· Orders usually not appealable (b/c usually not final)

· Modes of review

· Certified appeal

· Mandamus or prohibition (extraordinary circs, to prevent abuse of discretion)

· Review after judgment (failure to compel maybe, if ruling was prejudicial)
· Review of contempt order (civil: not final/appealable)
· Use of discovery at trial

· Statement of adversary

· Admissions in depo or in response to rogs = admissible, sometimes conclusive

· Right to object is retained at all times by party whose statement is used at trial

· Statement of other witnesses

· Prior inconsistent statements of witness may be shown by depo admitted

· Deponent’s unavailability permits depo to be admitted

· Party’s own depo may be used if he is genuinely unavailable for trial

· Private investigation

· Civil litigants can conduct their own private investigation of facts

· Corley v. Rosewood (p. 412): P conducted interviews with non-party witnesses under oath and with court reporter.  This was fine (26b3).

· May use proof obtained, since not subject to 4th limits on search & seizure

· .FOR PRACTICE ON DISCOVERY, SEE E&E P. 334 and 361
SUMMARY JUDGMENT
· Rule: a/b (filing) c (service – 10 days before time fixed for hearing)
· The basics (56c)
· Judgment should be rendered / if the pleadings, discovery and disclosure materials on file, and any affidavits show that / there is no genuine issue as to any material fact / and that the movant is entitled to judgment as MOL
· Challenges factual sufficiency
· Parties agree on underlying facts, but disagree as to legal implications

· Non-movant: produce enough to persuade judge that you deserve to go to trial
· Burdens
· Of production: does party have suff evidence to go to trial?

· Control the jury

· Shifts from party to party (unlike BOPersuasion)

· Of persuasion: party must convince trier of fact at trial of the accuracy of his factual assertions

· Guide the factfinder

· Burden-shifting

· What must a movant do to trigger a response from the other side? (re BOpxn)

· Adickes
· Produce affirmative evidence negating an essential element of nonmoving party’s claim

· Celotex
· Show that the OP did not have enough evidence to carry its ultimate burden of persuasion at trial

· Relaxed admissibility reqs for OP

· (56c mandates entry of SJ against party who fails to make showing suffic to establish existence of an element essential to his case, and on which that party will bear BOP at trial)

· Meeting the burden of production

· Arnstein v. Porter (p. 450): SJ is proper if indubitably D did not have access to P’s musical compositions; since credibility is an issue here, there’s a genuine issue of material fact (for jury to observe witnesses).  SJ denied.
· Denied SJ, setting a very high threshold for success on motion.

· P must be given opp to proceed to jury unless there is not the “slightest doubt” as to facts in favor of D.

· Later cases overruled this, replacing with ”no genuine issue as to material fact”

· Dyer
· The rule in practice

· 56(a): by claiming party.

· Party claiming relief may move (w/ or w/o supporting affidavits, for SJ on all/part of claim.  Motion may be filed at any time after:

· 1) 20 days from commencement, or 2) opposing party serving MSJ

· 56(b) by a defending party.

· Party against whom relief is sought may move at any time (w/ or w/o supporting affidavits) for SJ on all/part of claim

· If both sides move for SJ

· They’ll need a slam-dunk case.  P’s burden: produce enough to show they could overwhelminlyg meet the burden of persuasion at trial.  D’s burden in rebutting: show a little triable fact, meaning they should move forward to trier of fact.

· If D really feels it has triable issues, and in GF can’t MSJ, then wouldn’t

· But it says something if both sides think there aren’t any…
· Should be GRANTED when:
· P has met a minimal burden to plead element of a compensable claim, but cannot prove 1+ of the elements
· When moving party has BOP: grant only if jury could not R disbelief the evidence
· Initial showing: does it justify pretrial scrutiny of evidence?
· When opposing party has BOP: grant only if opposing party doesn’t present suff evidence to permit jury to reasonably find for her.  Moving party must at least point to portions of the record showing absent of factual issues (sometimes: IDs)
· Adickes view: had to make as strong a showing as one with BOP to invoke SJ
· This was REJECTED (though not overruled) in Celotex
· Moving party must at least point to portions of the record showing absent of factual issues (sometimes: IDs)
· A bald assertion that OP lacks suff evid is not enough
· If they don’t, OP technically not required to make any resp
· If they do, OP must present evid to support verdict in his favor
· Case by case determination

· Supreme Court standards

· Celotex: moving party has initial burden of informing court of basis

· Matsushita Electrical v. Zenith: moved toward relaxed std, more willingness to grant in complex cases
· Anderson v. Liberty Lobby: when party will bear higher BOP at trial, court will use that higher std in scrutinizing evidence

· All reasonable inferences in favor of opposing party

· Evidence of NM party will be presumed true, doubts resolved against MP, evid construed favorably to NM, and all inferences in favor of NM

· Court may not “weigh evidence”

· When a party will bear a higher BOP at trial, that std should be used re MSJ

· Witness credibility

· Uncontradicted interested witness: usually not sufficient

· Disinterested witness: usually supports SJ for party with BOP

· Dyer v. MacDougall: Although the jury might disbelieve any witness, the possibility that such disbelief would persuade jury that truth is the opposite of what witness claims is irrelevant on MSJ.

· Allowing credibility determs to satisfy burden of proof at trial would immunize TC’s ruling from appellate review since demeanor is not preserved in record on appeal

· It would mean SJ couldn’t be granted against party with BOP (even with no supporting evidence) when moving party relied on a witness

· A continuance is appropriate only if there’s some R possibility that additional facts the OP wishes to present can be obtained
· When mental state is at issue, SJ usually inappropriate

· Rejected view: Deny SJ where “slightest doubt” re outcome at trial (Arnstein)
· Compare with other rules
· 12b6

· 56 filters out factually weak cases; 12b6 targets legally weak cases
· Under 12b6, the proof you have (or whether you can prove it) if irrelevant since its more about whether you’ve presented a legal claim
· 56 granted: case is gone unless you can win (a remand) on appeal.
· Ex: B sues P, but P counterclaims malicious prosecution.  If B failed to allege termination in his favor, P can probably use 12b6 (especially if B really can’t say t.i.h.f. because plea bargain, etc.).  But if prior suit was continued without a finding, P might want to use 56 MSJ and argue that continuance is insufficient to meet “favorable termination” element
· Then: P might move for SJ, support with evidence that case was continued (and that as such, no t.i.h.f.).  if B admits yes, but does not respond with countervailing evidence and instead makes legal argument that this satisfies t.i.h.f., this creates a single dispositive legal question for court.  Court can say either 1) yes, it suffices, and deny SJ.  Or 2) no, judgment entered for P as MOL.
· JMOL (same standard: whether non-movant failed to meet burden of production)
· Direct verdict: after trial has taken place and case presented (w/o later prej)
· Must show OP failed to satisfy BOPxn, and judgment should be entered in MP’s favor.
· JNOV: gives each side a chance after returned verdict to throw out and reverse
· Asks court to enter judgment in its favor even though jury decided otherwise.  Must first have made a motion for JMOL at close of evid.
· Procedure for submission and review
· timing: for P, 20 days after commencement.  For D, any time.
· Makes sense to have some time pass for disc, since you want to show there’s no triable issue of fact

· Trick: many issues are both issues of law AND fact

· materials: admissions, affidavits made on personal knowl, disc materials (rarely oral)
· materials must be capable of admission as evid (and court will entertain objs)

· might be relaxed for OP if shown they’ll have adm evid at trial (Celotex)

· moving party not required to submit affidavits (Celotex)

· partial SJ is possible

· inability to provide responsive materials: court may continue the hearing

· evidence must be material to motion and reasonably obtainable
· appellate review

· plenary standard of review, giving no deference to TC’s decision

· if SJ not granted, review may be delayed until final decision

· if SJ mistakenly denied, order not reviewable under after trial, at which time it may be harmless error if the trial was properly concluded
· policy
· trend toward summary judgment (with notice pleadings) (Celotex)
· theory: the right to trial does not exist where there is no genuine factual dispute
· BEWARE: some parties MSJ to get other to preview what they have re case
· allows court to determine whether contentions are so lacking in substance that judgment can be rendered against party making them, w/o expense/delay of full trial
· but you don’t want it to be a tool for harassment
· you need more than a bald assertion that OP lack suff evid (Celotex)
· David Currie: 56 should be amended to make clear that MSJ puts OP with BOP on task of producing evidence to sustain favorable verdict
· Adickes v. SH Kress (p. 428): The nature of the suit (a constitutional tort for restaurant discrimination) can raises issues re BOP.  Here, P would have made out a claim if she proved that R refused her service b/c of state-enforced custom of segregation in restaurants.  But respondent didn’t carry burden since it failed to foreclose possibility that there was a policeman in the store.
· NOTE: this was the early view: MP with BOP had to make as strong a showing as one with BOP to invoke SJ (i.e. foreclose possib that its valid)
· This means it’s very generous in denying SJ
· FOR PRACTICE ON SUMMARY JUDGMENT, SEE E&E P. 396
	
	Pleadings motions
	SJ motions
	JMOL

	Can court look into evidentiary material?
	No
	Yes
	Yes

	When made?
	Before trial; often before answer
	Before trial
	Usually at close of evidence at trial

	Basis for decision?
	Pleadings
	Pretrial written submissions, including affidavits, documents, and depo testimony
	Live testimony and other evidence presented during trial
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FRCP 56 – Summary Judgment
If Trudeau’s motion is treated as a summary judgment motion, it must be based on FRCP 56, which authorizes the court to dismiss cases in which (1) there is no “genuine issue of material fact”; and (2) the movant should prevail as a matter of law.  To paraphrase the inquiry, the judge should ask whether there is or will be enough evidence on record to create “triable” issues in dispute.  In deciding this motion, the judge should carefully consider and construe all inferences in favor of the non-movant.  When plaintiff is the non-movant, the judge should also consider several additional questions:  Based on the evidence, could a reasonable jury possibly find for the non-movant (plaintiff)?  Should more discovery be granted before the motion is decided?    

With these facts, Quail could make a number of arguments to defeat the summary judgment motion.  First, Quail could argue that Trudeau has failed even to meet his initial burden as movant to trigger a response from Quail.  Under the traditional standard set forth in Adickes v. Kress, a defendant movant must negate some factual aspect of plaintiff’s case in order to trigger a response from the plaintiff.  In this case, Trudeau has offered nothing to negate plaintiff’s case – simply legal arguments based on disputed definitions of “defamation.”  Even under the modern standard set forth in Celotex v. Catrett in the 1980s, Trudeau’s showing is deficient; Celotex held that its movant need only “fingerpoint” to a deficiency in plaintiff’s case in order to trigger a response.  In this case, Trudeau criticizes the alleged insufficiency of the deposition submitted by Quail; however, Trudeau should have fashioned this argument into a specific criticism of an element (or more) of Quail’s case.  Therefore, Quail might argue that the motion should be denied even without resort to compelling Quail to come forward with his evidence.

Finally, Quail could argue that whether the relevant test adopted by the court is “scintilla” or “substantial evidence” to determine the sufficiency of Quail’s evidence, Trudeau’s motion should fail because even one deposition may be dispositive in the resolution of the kinds of issues raised by Quail.  Often, trials depend on issues of credibility of the witnesses, and the record as it appears thus far tilts toward the importance of sending Quail’s claim to trial.  Even one witness who testifies that Trudeau “hated Quail with a passion” may be enough to persuade a jury. 

7TH AMENDMENT RIGHT TO JURY TRIAL
· Source of right
· 7th amendment
· “in suits at CL / where the value in controversy shall exceed $20 / the right of trial by jury shall be preserved / and no fact tried by a jury shall be otherwise re-examined in any court of the US, than according to the rules of CL”
· Two parts

· circs under which litigant has right to jury trial

·  what controls court may impose upon jury in case in which right is guaranteed

· Note: in state courts, not a DP right.  But there might be a federal statutory right to jury trial in state court actions governed by federal law.
· In relation to FRCP 38

· Use it to invoke the 7th amendment right
· Text: RJT, as declared by 7th or by statute, is preserved to parties inviolate.  You can demand it on any issues triable of right by jury.
· 38(b) on any issue triable by jury, party may demand JT by:

· Serving written demand (may be in pleading) within 10 days of service of last pleading directed to issue

· Filing demand per 5d

· 38(c) = specifying issues

· In demand, party may specific issues it wishes to have tried by jury; otherwise, considered to have demanded it on all issues.

· If they demand on only some issues, other party may (w/in 10 days of serv / demand) serve demand for JT on other or all issues triable by jury

· 38(d) = waiver.

· If party sees criteria that lead to RJT, the onus is on them to ask for it.  Failure to bring it up = implicitly waived.

· In what cases does it exist?

· Historical test: whether claim is legal or equitable, as understood in 1791 (“preserved”)
· Post-merger: RJT can’t depend on system.  GR: if it would have gone before L, then RJT.  If E, then no.
· ML

· modern actions that are counterparts to actions at law are triable to jury.
· Is the case at least in part legal?

· If so, then judge lets that right take preeminence (even if there are injunctive issues)
· Presumption in favor of jury
· Counterparts to equity suits are not.
· Proceedings to enforce statutory rights in federal courts are triable to jury when relief sought is a legal remedy.
· Declaratory relief: statutorily created right (neither L/E); courts look to underlying claim
· Not RJT in issue of damages
· Narrow reading applies only to civil penalties
· Court can still allow jury to decide
· Assessing it in our class
· Role of text (intent of framers)
· Remedy sought (underlying substantive claim)
· Two-part analysis: 1) Historical analogy; 2) Relief sought
· Tull v. US (p. 559): Petitioner charged with violation of Clean Water Act.  CWA authorizes an injunction and civil penalty.
· Court said remedies intended to punish were issued by courts of LAW, though the assessment of civil penalties doesn’t involve CL right to JT.
· Even where 7th provides RJT, it does so only to issues of fact, not law
· Curtis v. Loether: axn for monetary damages was LEGAL
· Role of history (context of 7th, hist analogy, “preserved” right)
· Originalist viewpoint (Rehnquist, Scalia)
· Liberal view (Ginsburg, Stevens)
· Teamsters Local v. Terry (p. 563):Through historical analysis, determined collective bargaining agreement with union presented a LEGAL issue (like beneficiary trust action)
· Backpay sought here was not $ wrongfully held by union; it was wages they would have received (had the grievances been processed) and was thus restitutionary
· CURRENT TEST
· 1) historical analogy
· 2) relief sought: LEGAL, OR EQUITABLE?
· The second question is controlling
· Proceedings in which it applies in part

· Actions joining legal/equitable claims, on the issues common to L/E aspects (even if E aspects dominate)
· Bacon Theaters v. Westover (p. 531): FRCP allows trial of L/E causes in same action.  Cited Scott v. Neely, arguing RJT couldn’t be dispensed with except by assent of parties to which its entitled.  Also couldn’t be impaired by blending with L claim of a demand for E relief: whenever (by claim/ctr) there’s a requires for legal relief, there’s RJT.
· Only under most imperative circs can RJT be lost through prior det of E claims
· Court should structure to preserve jury trial on issues common to L/E aspects
· Dissent: a court can exercise discretion and schedule trial of E claim in advance of action at law.  DJ doesn’t confer RJT.  An E claim isn’t destroyed b/c adequate L remedy became available thereafter
· DJ: prevent OP from filing subs suit
· Some: nonjury disp of minor L matters under equitable “clean up” doctrine
· But note, RJT may be lost re legal issues if they are incidental to E
· Priority: in fed ct, issues re claim for L relief tried to jury first.  (Beacon)
· Possibility of irreparable harm from delay in granting injxn can usually be handled by grant of interlocutory relief, which requires only provisional findings that won’t bind jury or dispose of legal claims
· Beacon: court was not to try E causes first in antitrust case, when final det of common issues b/w L/E aspects might prevent jury trial of counter- and cross-claim
· But you can’t get a RJT based on your choice of pleading words

· Dairy Queen v. Wood (p. 539): complaint re licensing contract, with request for TRO and demand for accounting to determine damages.  Court held: legal issues were common with equitable ones.
· Equitable proceedings seeking L relief (interpleader, CA, shareholder derivative)
· Focus on nature of underlying claim
· Traditional legal actions
· Enforcing statutory rights if money is involved (not backpay)
· Recovering land/ejectment
· Stockholder’s derivative suit
· Ross v. Bernhard (p. 545): RJT on issues that would have been tried by jury if claim had been brought by corp itself.
· Dissent: 7th doesn’t extend; it just preserves.  This is a single, E COA.  The “nature of issue” approach is meaningless.
· Civil rights action for damages
· Issues of laws/fact for same claim
· Even where RJT exists, some issues may be questions of law for judge while others are issues of fact for jury.  If legal issues are disp, no JT.
· Legal issues will go to jury first.  Then E issues to judge.
· Some: both issues go before judge (Markman v. Westview – patent claim where issue of law would have been dispositive)
· EXAMPLES
· Right exists
· Tort action seeking $ damages for personal injury
· K claim seeking $ damages for breach
· Property action seeking replevin or ejectment
· No right exists
· Tort action seeking injunction against D’s misconduct
· K claim seeking specific performance
· Property action seeking foreclosure of mortgage
· RJT depends on timely demand
· Demand in writing no later than 10 days after service of last pleading directed to issue for which jury is demanded
· Discretionary
· Court may order JT on any or all issues where right has been waived, where claim is not jury triable (with both parties’ consent), and for purpose of taking advisory verdict
· Waiver may be effective where: knowing and intentional
· K was voluntary and informed
· Court will look at length of K, bargaining power, past relationships, understand.
· Is it a good thing?

· Args against right of jury trial

· It has largely been abandoned in England, anyway

· Delay caused by juries

· Juror incompetence

· Juror prejudice

· 12-man ephemeral legislature, not elected, but empowered to destroy what leg created

· Args for jury trial

· Having served once, jurors become serious and responsible toward role

· Provides average, common sense aspect

· Does not result in creation of binding precedent, thus permitting deciding on hard cases without making bad law

· Preserve dignity of bench by relieving judge of responsibility of decision

· Jury becomes educated by exposure to and participation in admin of justice

· Makes law intelligible by bringing rules of law to touchstone of common sense

· Sense of inclusion and participation that reflects and generates popular endorsement of judicial system

· Confers legitimacy on judicial actions
· Selection

· Summons of venire
· Prospective jurors are summoned by court.  Venire must not systematically exclude SES.
· # jurors required
· Venire usually = 2-3x larger than # of jurors needed.
· CL: 12.  But today, 12 not required under 7th or DPC.
· ML: at least 6 for civil or criminal.
· Voie dire examination of jurors
· Examination of prospective jurors as to possible biases
· Challenge for cause
· If it appears a person or family member has financial int in litig, or for other reasons indicating he wouldn’t be impartial.
· No limit on number of challenges for cause
· Peremptory challenge
· Limited number of challenges without showing of cause
· But this can’t be based on race/sex
· Disqualification of judge

· Grounds for dismissal
· Any basis that might affect judge’s impartiality, e.g. personal bias, knowledge of facts, previous involvement as lawyer, financial int, family relationship
· Based on matters outside courtroom
· Judge must disqualify self if adequate grounds exist.
· Procedure for disqualification
· File an affidavit of bias, with necessary facts.  If they’re legally suff to disqualify judge, she must excuse herself and reassign case.
JUDICIAL CONTROL OF THE VERDICT: JMOL (FRCP 50)
See Glannon, p. 408-ish
· Background and basics

· At close of trial, use motions to determine whether party has carried burden of producing evidence
· Effect

· Asks judge to take something from jury before they go in, or yank after they deliberated
· Says: opposing party has insufficient evidence to reasonably support its case.
· FRCP 50(a)
· Directed verdict / can be made by either party
· When trial has taken place and the opposite side has had a chance to present their case
· You argue that based on what has happened, this should not go to a jury since no reasonable jury could possibly find for the other side
· Judge might defer decision until after verdict (i.e. wait until JNOV).  Considerations:
· feels jury would agree: ev on one side is weaker (jury verdict harder to overturn)
· might be wrong: if grants JMOL and that’s reversed on appeal, they’ll have to hold a 2nd trial.  Whereas app ct might be able to reinstate jury verdict if it reverse a post-verdict decision to grant JMOL, thus avoiding need for new trial
· time savings
· timing
· as D, you can raise this after P’s case-in-chief or after yours
· as P, you have to wait until other side has presented its case
· FRCP 50(b): renewing the motion after trial; alternative motion for new trial
· Judgment NOV (non obstante verdict)
· based on what happened at trial, it was impossible for the jury to find as it did
· way of nullifying jury verdict not supported by the evidence
· you must first have moved for directed verdict (50a) at the close of evidence, then after the jury comes back, you renew the motion by arguing on 50b
· this then won’t violate 7th (if he were to overturn the verdict); instead, he’s reexamining his prior rejection of the JMOL
· it can’t be entered sua sponte (in fed ct)
· the court’s options, in ruling on the renewed motion:
· allow JOV, if jury returned one
· order new trial
· direct EOJ as MOL
· timing
· within 10 days after entry of judgment on verdict
· standard
· see below: granted only if no substantial evidence to support decisions of jury
· i.e. verdict is against clear weight of the evidence (less deferential to jury than the std for JMOL: evidence so defic that no R jury could find)
· can be joined with motion for new trial
· if JMOL granted, TC still rules in altern. on MNT (so app ct can have full knowl)
· ex.  court denies JMOL but grants alt MNT
· they felt it met MNT std but not JMOL std
· OR they felt they committed error (e.g. improp admitting evid)
· if JMOL denied:
· appeal: party can appeal judgment as entered (but not denial of motion)
· responding party’s ground for NT: if moving party appeals, resp party (seeking to preserve verdict) should assert in alt any grounds he may have for NT (otherwise, these might not be preserved by app ct who might reverse and order entry of judgmt contrary to verdict) (Neely)
· app ct may enter J for verdict loser, if it determines some evid was erron’ly admitted and that remaining evid not enough to put before jury
· FRCP 50(c): granting the renewed motion; conditional ruling on motion for new trial
· (1) if court rules, it must also conditionally rule on any MNT by determining whether NT should be granted if J is later vacated or reversed.  Court must state grounds.
· Used where court grants JMOL under 50b (raised by party who lost at trial)
· This is just hypothetical, in case the ruling on JMOL is reversed on appeal
· (2) conditionally granting does not affect J’s finality.  If J is reversed, the NT must proceed unless app ct orders otherwise.  If MNT is conditionally denied, appellee may assert error in that denial.  If J is reversed, case must proceed as app ct orders
· The party who won at trial but lost JMOL can MNT
· Court might feel there was legal error
· FRCP 50(d)

· If TC denied JMOL, the appellee (won at trial, defeated JMOL) can argue – just in case JMOL is reversed – he should be granted new trial
· Neely v. Martin: held that the app ct, where it reversed denial of JMOL, can just enter J for appellant, even when appellee asked for new trial in that event
· the purpose is to speed litig, avoid unnecessary retrials
· examples where this would be ok: D’s grounds for setting aside verdict = SMJ or dispositive issues of law that, if resolved in D’s favor, must terminate the litigation
· FRCP 50(d): time for losing party’s MNT
· MNT under FRCP 59, by party who lost JMOL, must be filed within 10 days of EOJ
· Standard (same, whether it’s a DV or JNOV)
· Whether there is a legally sufficient evidentiary basis that a reasonable jury could find in favor of non-moving party.  (if not, grant)
· if moving party has BOP, JMOL appropriate only if evidence favoring that party is of such compelling strength that jury couldn’t R find for opposing party
· i.e. it’s enough that jury could R disbelieve witnesses upon which moving relies
· if moving party doesn’t have BOP, grant only if opposing party has no substantial evidence to permit jury to R find in its favor
· where R men would not arrive at a contrary verdict
· NOTE: federal cts have rejected the “scintilla rule”, in which a party with a scintilla of evidence would be allowed to have her case presented to jury (Galloway v. US: army guy claimed insane, but 8 year evid. gap)
· Mere scintilla<FELA std < traditional burden
· Lavender std: sufficient evidence ( jury (but to the extent this returns to scintilla, it is limited to its specific context)
· Governing principles
· All R inferences resolved in favor of opposing party
· court may not “weigh” evidence (and grant for whose is more persuasive)
· speculation is not ground for taking case from jury.  People may draw diff inferences from disputed facts; jury can then use spec/conj to settle by choosing most R inference (Lavender v. Kurn – RR guy killed)
· NOTE: rejected analysis = take case from jury when ev presented on essential fact by party with BOP shows only “equal possibility” of exist. (Penn RR v. Chamberlain)
· GR: you need statistics + something more to meet the quantum of evidence that shows reasonableness
· is the inferred occurrence more probable than not, or is it merely possible?
· Guenther v. Armstrong Tire (p. 635): Std for jury was “more prob than not.”  D made 75-80% tires.  D could get DV, since still no evid his tire caused it, PLUS it would be unfair to open D up to so many more lawsuits.  Here, stats not enough to go to jury.
· Crazy methods of stat sampling maybe ok in unus circs
· Evidence to be considered

· Some: only opposing party’s evidence (Lavender – D’s ev was irrelevant upon appeal, since R basis in record to support J for P)

· Maj: all evidence, in light most favorable to opposing party (Boeing v. Shipman)

· Demeanor evidence

· Jury can draw conclusions about truthfulness from witness demeanor

· Moving party with BOP: relying on disbelievable witnesses: not entitled to DV, even if no conflicting evidence offered

· Exc: disinterested, unimpeached witness

· Moving party w/o BOP: not suff to satisfy opposing party’s BOpxn (Dyer)

· Credibility

· Usually for jury to decide, rather than judge on directed verdict

· A court might still direct a verdict if all the obj/indisp evid indicates that a particular piece of testimony is not credible

· Also, uncontradicted, disinterested t-mony might support DV since jury shouldn’t be allowed to disbelieve it

· Policy

· You really want to have a jury in on N cases, and other areas where facts are important

· Burden shifting and substantive policy

· Summers v. Tice: as b/w an innocent P and neg Ds, the latter should bear cost.  So to avoid liability, one of the Ds must show his shot didn’t cause P’s inj

· Sindell v. Abbot Labs: marketplace liability
NEW TRIAL; REMITTITUR/ADDITUR

See Glannon, p. 433-ish
· See above re bundling MNT with JMOL

· Background
· judge can order new trial on all/part of factual issues in dispute, when a jury’s verdict is against the substantial weight of the evidence
· provides parties the opportunity to forestall losing the case; ask for a do-over
· You want to construct the rule so the app ct’s role is limited (since they don’t see the case through, like the TC does)
· Thus, the app ct will have to find nothing less than abuse of discretion
· Ahern v. Scholtz (p. 643): guy from “Boston” sued manager for breach of K to pay royalties.  Court didn’t see a “clear” abuse of discretion, so didn’t order new trial (you can’t just replace a verdict you don’t like)
· grounds for motion
· 59a: for any of the reasons for which new trials have heretofore been granted in actions at law in the COTUS:
· Prejudicial misconduct that prevented fair trial, e.g. improper jury arg, false answer by juror on voie dire, improper delay
· But no NT for misconduct that wasn’t prej or was corrected
· Exc: party moving can’t rely on this if known prior to verdict but not pointed out to court
· Accident/surprise (unfair)
· Must have had a material effect on outcome
· Party must have used diligence in preventing
· A party is charged with mistake of counsel (so NT won’t be granted on ground that counsel was N/incompetent)
· Timely application: must move at early opportunity
· Newly discovered evidence
· Pertaining to facts in existence at time of trial
· New proof must be highly significant
· must show evid couldn’t have been obtained by DD before trial
· EXC: “discovery” results from failure of to appreciate signif
· NOTE: this is a disfavored grounds
· improper evidence (erroneous ruling re admiss, if it was prej / timely)
· verdict contrary to law (i.e. if ev not legally suff to support verdict)

· weight of the evidence

· but policy concern – make sure not just that judge doesn’t agree

· std (maj): ask whether jury reached seriously erroneous result (miscarriage of jury) – weigh ev, assess cred, draw inferences
· exc: nontechnical matters: don’t grant on basis of cred determinations, since those peculiarly w/in jury province (Lind)
· note: this raises concern re eroding value of RJT (Galloway)

· app review

· modern rule: can reverse denial of MNT if that was an abuse of discretion (i.e. evid seriously arguable)

· order granting NT not immed appealable since not a final judgment.  But on appeal from final J after 2nd trial, then app may claim error in grant of NT.  If app ct agrees, it can reinstate verdict from first trial (rare)
· if excessive/inad damages: can grant partial/cond’l trial

· procedure for new trial motion

· necessity: fed ct can grant on its own motion (59d)

· timeliness: served within 10 days after entry of judgment (59b)

· considered part of trial stage, and must be completed before any of the appeal can proceed.

· EXC: 60b allows party to obtain relief later (but applies only to final J)

· Attempt to reconcile values of finality and doing indiv justice

· Allows for independent action, limited by res judicata
· Mistake

· Newly discovered evidence

· Fraud

· Other reasons

· Note: 1 year SOL re 1, 2, 3

· Used a lot re inst reform, since changing circs

· 60d: Court can still: entertain indep axn to relieve, grant relief to one not notified of action (8 USC 1655), set aside J for fraud on court

· affidavits: if proof is necessary to establish grounds.  File w/ motion (59c)

· hearings: to be held by judge who conducted trial

· time for decision: no time limit

· order

· grant or deny, in part or on conditions (e.g. new trial on damages only)

· need not specify the grounds

· if excessive or inadequate damages:

· full new trial (if so excessive that the result of passion)

· partial new trial (only when issue so distinct/separable from others that trial of it alone may be had without injustice) – to save time

· conditional new trial

· remittitur
· additur
· Remittitur
· order for NT, subj to recall if P consents to redxn damages (if P consents ( NT denied)

· P agrees = waives right to appeal propriety of remit

· Exc: where court reduced punitive award per const mandated rdxn, and P didn’t have a choice (Johansen)

· determining proper sum

· intermediate – fair amount (incentive to avoid costs of retrial)

· minimum recovery rule – lowest amount (protects D)

· max recovery rule – highest amt (uphold verdict to extent possible) 
· app ct can review DJ’s denial of mot for remit, but only for abuse of discretion in applying std

· if app ct directs recalc, P has 7th right  to reject as too low and insist on new trial

· perhaps only approp where error in verdict results from specific misconception on part of jury and can be mechanically corrected w/o resolving disputed issue of fact

· excessive?  Try comparability analysis (but unC?)
· Additur

· order granting NT unless D consents to increase in amt

· not known at CL, so held forbidden by 7th, as violating their right to JT on issue of damages (Dimick v. Schiedt – N operation of auto; P consented to increase, NT denied)

· the idea is that if you remit, you haven’t affected the jury decision.  If you push up, you add to what jury specifically found.

· but some might be willing to entertain (Gasper)

· entry of reduced judgment
	Motion
	Circs
	Timing

	Renewed JMOL
	Verdict returned couldn’t have been reached by R persons.  Moving party must have previously sought JMOL at close of evidence
	Within 10 days after EOJ

	Motion for new trial
	Prejudicial misconduct, accident, surprise, newly disc ev, verdict contrary to law, verdict contrary to weigh of ev
	No later than 10 days after EOJ

	Motion to alter/amend judgment
	Correct errors of law
	No later than 10 days after EOJ

	Motion for relief from judgment
	Clerical mistake, mistake, inadvertence, surprise, excusable neglect, newly disc ev, fraud, misconduct, void judgment, change of circs
	Within R time, but no more than 1 year from EOJ if ground asserted is mistake, inad, surp, exc neg, NDE, or fraud.


GENERAL THOUGHTS ON JURISDICTION, FROM GLANNON (see p. 147-149, esp. 150)
FOR MINI OUTLINE, SEE BOTTOM: PERSONAL JURISDICTION ANALYSIS FROM FLASH CARDS
JURISDICTION

1) Subject Matter

a. Generally: Limitations on power of court to hear subject matter from some federal and state constitutions, statutes, or rules of court or court system
b. Limited jurisdiction: Federal gov’t
c. Exclusive jurisdiction: Can be granted to certain court by statute
d. Federal subject matter jurisdiction

i. Federal question jurisdiction: Claim must arise under federal statute or federal administrative rule/regulation
ii. Diversity jurisdiction

1. Diverse parties

2. Amount in controversy >$75,000

3. In these cases, only out-of-state D can remove case to federal court
iii. Federal judges are to apply state substantive law, but also federal procedural law

e. Preemption: Federal law or federal legal regime drafted to supplant all state law on topic (copyrights, patents, retirement income, insecticides…)
2) Personal jurisdiction: Physical location of defendant

a. Minimum contacts test: Can’t be too “casual” or “isolated” – examine quality and nature

i. And claims arising out of those minimum contacts

ii. Purposeful availment


b. B/c court’s power to exercise jurisdiction derives from a voluntary relation to a state, the power should be limited to cases arising from that relation

c. Must always consider the relationship between the contacts that gave rise to the suit and state where suit is brought

d. “Specific jurisdiction”, i.e. claims arising out of continuous activity in a state

e. “Specific in personam”, i.e. arising out of single act

3) Place
a. Venue: Refers to court’s power to adjudicate in certain geographic area
FROM OTHER NOTES

· Service of Process
· minimum constitutional requirements have been established to assure that D is properly notified before J may be taken against her.

· POS within 10 days of filing

· By any non-party over 18

· Leaving in “usual place of abode”

· With party of suitable age and discretion

· D may be sent request for waiver of service

· Awards D a longer period to answer complaint, but failure( costs!

· CA allows for mail service to oos parties

· Property posting may be suff

· FRCP 12b5

· Motion to dismiss for lack of suff service

· Minimum constitutional requirements to adjudicate a case
· Valid service

· No fraudulent inducement
· Immunity

· People making special app (contest PJ) or vol app to dispute claims/jxn in unrelated case are immune, unless:

· New case directly results from other one

· Court looks at pldg or “surface of suit”

· New case involves same SM

· Case is a criminal case

· Limited appearance = defend QIR/IR

· Nexus / relationship b/w D and forum state

· “reasonably calc notice” (actual not nec)

· Specific circumstances are not factors

· Interested parties must be afford opp to prevent objections

· Even if clear that D has no chance of winning, service must be made in order to afford D chance to negotiate settlement

· State cannot waive service
FRCP 4
· 4k1: serving a summons or filing a waiver of service establishes personal jxn over a D:

· A: who is subject to jxn of a court of general jxn in the state where the DC is located;

· B: who is a party joined under 14 or 19 and is served within a judicial district of the US and not more than 100 miles from where the summons was issued; or

· C: when authorized by a federal statute.
PERSONAL JURISDICTION (FRCP 12b2)
Glannon’s E&E: p. 11, 29, 47
· ::CHECKLIST:: A court will have jxn over D if:

· D has suff MC with forum so that forum’s exercise of jxn is reasonable

· D’s prop has been seized within forum and there’s an approp rel’ship b/w prop & claim

· D’s contacts w/ forum are so subst that jxn on unrelated claims can be exerc (gen jxn)

· D expressly/impliedly/appearance-ly consented to forum’s exercise of jxn

· D was personally served within forum

· Characteristics
· Pertains to parties (all of them)
· Can be consented to
· Needed in state and federal courts
· Issue can be raised only before answer (or when “then aware”)
· Arises from DP concerns rather than notions of federalism
· Or else you couldn’t waive PJ since it would interfere with st sov (des Bauxites)
· General notes

· Achieved by:
· Consent (e/i)
· Waiver
· Physical presence
· Types of territorial jurisdiction (broken out further in sections below)
· In personam
· In rem
· Quasi-in-rem / in the nature of rem
· Evolving test
· “physical presence” (but this is very rigid), transient presence is enough
· Defense: fraudulent inducement invalidates service

· Obligations follow you, so as to render you amenable to service

· Cts can assert jxn over debts, provided PJ over debtor can be attained
· Harris v. Balk (p. 703):  H owed B (both NC), B owed E (Maryland).  While in Maryl, H liable for garn even if debt in NC.  Oblig accompanied, so cts of foreign state can enforce paymt
· Presence of prop supports jxn by providing contacts re forum, D, litigation
· Tangible prop is located in st if it is physically present there.

· Intangible prop is located in jxn if some txn relating to it occurred there

· Exc: if embodied in instrument, usually located where instrum

· BUT presence of property is unsuff if completely unrelated to COA
· Implied consent
· Hess v. Pawloski (p. 706): D (PA), while driving through Mass, had an accident with P (MA).  Mass can control conduct on its hwys, as long as it doesn’t discrim ag oos; thus ct uses implied consent to establish PJ
MINIMUM CONTACTS
· Shift from in-state service to MINIMUM CONTACTS (an aggregation of factors)
· if a co. has “suff contacts” in a state, they may be subject to being sued there 
· International Shoe v. WA (1945, p. 710): IS (Del co. in St Louis) salesmen in WA but no offices.  WA wants IS to ante up for unemp fund.  W served IS notice of assessment by personally delivering man in WA and sending registered mail to St. Louis.  D set up bus so there are no actual txns in WA, thus not “doing bus”
· Worldwide Volkswagon v. Woodson  (p. 730) – bought NY car, crashed in OK

· Burger King v. Rudzewicz - D breaches K re FL BK co.  Sued in FL
· McGee v. Int’l Life Ins Co (1957) – K had subst connxns with state; k delivered in CA, premiums mailed from there, and insured = CA resident
· EXAM HYPO: Billboard in WA, seen from OR border.  Maybe enough!

· Two-pronged test after Shoe
· 1) Purposeful availment of privilege of conducting activs in forum
· Voluntary action establishing relationship with forum (usually seeks benefit)

· -Long term relationship with forum state (BK)
· -Serving or seeking to serve forum (even single act – McGee)
· -Delivering products into SOC w/ expectation they’ll be purchased in forum

· -effects test re intentional torts – Target activs / intend fx (Calder)
· Kulko limited to wrongful activ outside st causing injury inside, or comm
· must reasonably anticipate being haled into ct there
· e.g. long-term rel’ship w/ forum, or seek to serve mkt

· Hanson v. Denckla (1958) – receiving some benefit (e.g. satellite office provide benefit of tax laws)

· relation to claim – jxn might also be proper where claim arises from contacts that don’t satisfy PA req, but is of same type of claims that do (focus on F of facing claims of this type in this st)

· usually judge re company’s commercial activity
· reasonableness insuff to satisfy PA (e.g. lack of convenience) (WWVW)
· foreseeability insuff (incl. unilateral by P – Hanson, WWVW)

· 2) Reasonableness of permitting jxn
· Consider P’s interests re FP/SJ

· Also: st int in providing forum and reg, relative burdens on P/D, nature of D’s activs in forum (syst/cont?), extent rel to local activs, & avoid. of multiple suits
· But nothing is critical; P need not be local (Keeton v. Hustler)
· Even one piece of business is enough (McGee)
· If D PA’d, he really needs good reason why unR (BK)
· Internet cases: PA requirement is emphasized, R requirement is relaxed
· Pavlovich (p. 776): knowledge alone was insufficient to establish “express aiming” at forum state, as required by effects test
· Entering an ongoing K via internet is enough for either’s forum (Compuserve)
· Effects test from Calder sometimes used (Blumenthal v. Drudge)
· GLITCH: Stream of commerce (WWVW – SOC ends with retail sale)
· Asahi v. Sup Ct - Taiwan company sues Japan company for faulty part (CA ct)
· court split on what constitutes PA for stream of commerce
· Majority: Purposeful Direction theory
· Minority: Foreseeability theory
· Statutory Authorization / Long arm statutes
· Basics

· GR: fed cts exercise jxn no > than auth by LAS of st where ct located

· No nationwide jxn. (might be able to create, subj to DP)

· Ds can raise lack of PJ as def in answer or PA motion, but might have to appear

· Once D has appeared and litigated jxn, can’t relitigate issue in another ct (but can appeal after a final J rendered)

· If party feels court lacks PJ, can default and later argue J shouldn’t be given full faith and credit b/c court didn’t have jxn (Harris)

· Corporations

· Many state imply consent to nexus, appointing state sec as service agent when some MC is established (e.g. driving through state)

· But note: corporate presence = states have jxn where incorporated

· irrelev whether P’s claim related to D’s activ within state
· transient principle: if corp were deemed present, don’t need to establish rel’ship b/w suit and corp’s in-state activity
· “doing bus” then turned on exam of quant factors, and contin/subst comm. activity was nec to constitute presence

· Method

· Look at the state / look at LAS / then case law

· Type I: non-enumerated / co-extensive, e.g. CA

· Refers to definition of due process and extends all power afforded by 14th
· CA = classic example, says state may exercise jxn on basis not inconsistent with constitution of state or US

· Pavlovich: it still had to connect D to CA, and D’s knowl that some entity owned license rights didn’t support jxn (not enough express aiming)

· Type II: enumerated / “laundry list”, e.g. Ill. Model

· Lists specific activities

· May extend beyond 14th (open to challenge)

· Strictly construed
	Shoe spectrum of Jurisdiction

	
	( Decreasing contacts
	
	
	Increasing contacts (
	

	Extent of contacts


	No contacts
	Casual or isolated
	Single act
	Continuous but limited
	Substantial or pervasive

	Jurisdictional consequences


	No jurisdiction
	No jurisdiction
	Specific jurisdiction
	Specific jurisdiction
	General jurisdiction


THE COMPLETE APPROACH TO PERSONAL JURISDICTION
· The ability of a court to exercise power over a particular D or item of property

· Note: Still, no constitutional right to have a court hear a case!

· Limitations

· Constitutional limitations

· DPC restrictions on exercise of PJ (these are the outer limits)

· Such contacts with forum that jxn = fair, R

· D was given appropriate notice of action & opp to be heard

· --Personal jxn in federal courts

· Out of state D = problems.  FRCP 4: each fed ct must analyze PJ as if it were a state court. ( analysis is the same
· In personam

· Forum has power over the person

· Permits court to enter J that is personally binding, e.g. damages or inj relief (and when ct renders J over D, that’s entitled to FFC in other states)
· May often have residual effect on property

· statutory limitations:

· D present in forum state and personally served OR

· Even if transient & COA unrelat to presence
· Pennoyer – traditional power theory
· Burnham – Wife and kids were in CA, dad went out on business trip and was sued ( yes jxn
· this decision made phys presence clear as MC

· Scalia: He’s there, and that’s enough

· Brennan: Consider reasonableness

· EXCS:

· Service by fraud or force is invalid

· Immunity of parties/witnesses

· D domiciled in forum (even if not phys there at time) OR

· Place where person maintains permanent home

· Presence + intent to make it home (ctr of grav)
· US cit, though domiciled abroad, still subj

· D consent to jxn OR

· Express (K or appt of agent, in case of reg’ed bus)

· Implied (where subst reason to reg active of non-res, state may provide that by engaging, the nonres appoints a design official as his agent)

· P’s consent will be implied, but not for ctrclaims unrelated to SM

· Voluntary appearance (usually must be on the merits)
· Contesting a case w/o challenging PJ

· Special app = D can object to jxn (in initial pldg)
· But: by MTD for lack of PJ, D consents to power of ct to decide that question, and includes power to order discovery re jxn (and it will be res judicata) (dex Bauxites)

· since J entered by ct w/o jxn is not entitled to FFC, D can choose to disregard litigation and permit default to be entered, then defend against it on grounds that it’s invalid for lack of jxn.  But if D is wrong, too late to litigate merits!

· D has committed acts bringing him within forum state’s LAS
· limited to COA arising from acts in state
· unlimited (unenumerated /CA) LAS = exercise over any person/prop over which state can constitutionally exercise jxn
· limited/specific/enumerated = specify situations
· constitutional limitation #1: CONTACTS
· trad rule: phys power (pwr to arrest to force compliance)
· thus jxn where D served in forum state (Pennoyer)
· later expanded to where D consent to st power or domiciled (regardless of where served)
· mod DP std: contact & fairness
· CONTACT (such MC that fair/R)
· purp availmt of priv/ben/prot of laws (Hanson)
· BK – K, rel’ship w/ FL HQ ( sub/con + fair notice ( yes jxn
· Shoe – yes jxn
· Kulko – no jxn where dad sent daughter
· WWVW – no jxn re NY car in OK
· NOTE: diff “stream of commerce” cases
· Asahi – Motorcyclist (CA) v. company (Taiwan) who impleads A supplier (Japan).  Was there proper jxn (CA) over Japanese company?  A’s sales to T were about 1% of its income.
· (4 justices said placing an item in SOC /w knowl it could end up somewhere = PA.  4 said you also needed showing that D took addt’l step to avail.)  w/o R, no amount of contacts suffice.
· Questionable re SOC: comments (defam), LOR
· Foreseeability / reasonableness
· F that D’s activs ( may be “haled in”
· Keeton v. Hustler – P (NY) filed in NH against D; only cxn with NH were 10-15,000 mags (yes
· Calder v. Jones – defamatory harm in CA (Enquirer, involved celebrity) ( yes
· Wallace v. Herron said that for Calder to apply, P must show: a) D committed i-tort; b) Forum = focal point of harm suff as result of tort, and of tortuous activity
· Note: MC are always required in some sense
· FAIRNESS
· Doesn’t offend trad notions FP/SJ (Shoe)
· Relatedness of claim to contact (look at nature/quality of contacts)
· Claim arising from activ in st ( spec jxn (only for those COA)
· Spec jxn = single act OR occ bus (and claim arises from it)
· Systematic/contin active in st ( general jxn (but casual/occ/indir activs not enough – Helicopteros)
· Gen jxn = c/s contacts OR doing subst bus (extensive facils, contact, mkt) OR conducts harmful/pervasive activs
· Convenience – acceptable unless it so diff & inconv to put at severe disav (usually not enough to show inferior econ reasons) – BK
· Forum state’s interests
· McGee – yes, insurance
· Asahi – no, severe burdens
· other factors
· P’s int, efficient resol, social pol
· Constitutional limitation #2: NOTICE
· Reasonable efforts to provide notice of nature & place of proceeding
· Trad methods satisfy DP (personal, leaving w/ resp person at residence/office, deliv to agent, deliv by reg mail w/ RR)
· If an agent, must notify D (unless D selected them)
· Reqs for cases with multiple/unknown parties
· Mullane v. Central Bank of Hanover – notify every benef by best practical means (but that’s ok only if they have subst ident ints)
· You need personal service of written notice within jxn OR
· Alternate, where that form is impracticable
· R calc’d, under circs, to apprise of pendency & afford opp for objs – Dusenbery
· of such nature to R convey info, afford R time for those interested to make app
· R prospect of giving actual notice (Mullane)
· Notice R certain to reach most of those int in objecting is likely to safequard ints of all, since any obj sustained would inure to benefit of it
· Sometimes: might be reinforced by steps likely to attract attn to proceedings
· E.g. mailings from bank to all known addresses (constructive for all)
· Manner of service notice
· Service of summons and complaint
· Represent exercise of court’s power over individual

· Guarantee D gets notice
· FRCP 4

· Made by person not a party, over 18 (4c)

· Use means authorized by law of state where its pending, or by law of state in which person is served (4e)

· Waiver of service is possible (4d)

· Duty to avoid unnecessary costs of serving summons

· Rewards D by according longer time to answer complaint

· A D who fails to waive in response to request per 4d might be assessed costs, which 4a5 says include costs incurred in effecting service in a more traditional way along with R atty fees for motion to recover costs

· 4 doesn’t presently authorize SOP by email – use personal deliv or subst serv
· 5b2D – authorized use of email to serve later filings in some circs

· D who doesn’t waive can contest suff of service, and can raise a variety of fxl issues (e.g. usual place of abode, person it’s left with, etc.) (12b5)

· Cts generally not receptive to such args made by D who clearly received notice (though they may be receptive to Ds objs to jxn)

· Where default, more likely to entertain args about whether manner of service actually gave D notice of suit

· POS (4l)

· Filed, attests to service done (and how)

· Service within 10 days of filing action (or else dismissed) (4m)
· In rem

· Court has pwr to adjud rts of all possible claimants in spec piece of prop
· “pure” in rem – seeks to bind rts of entire world

· Limited to situations where:

· property within physical borders of state (Shaffer), &

· note: Shaffer applied MC re prop; perhaps not valid

· where nec for state to bind all re prop own/use (forfeiture)
· constitutional limitations

· nexus (prop must be located in st, and not brought by fraud/f)

· notice (published, but also indiv mail if addresses known)

· Quasi in rem
· Types – Permits court to:
· 1) determine rts of partic parties in prop under its control

· 2)  [if jxn over prop (but not D)] use prop to satisfy P’s pers claim
· Since basis is prop, J doesn’t bind D personally and can’t be enforced against other prop belonging to D (and only binding re certain indivs)
· P has to assert it via attachmt/garnishment

· Pennoyer v. Neff (p. 691): Mitchell (OR) initially used N (CA) re legal fees; served via public in OR (saying N owned prop in OR).  M obtained default J.  N later acquired OR land from gov, M executed against it and transferred title to P.  This initial suit (M v. N) was quasi in rem, since used land to assert jxn over N.  N then sued P to recover title

· Statutory limitations

· Type I: disputes b/w parties over rts in prop in st

· Type II: disputes unrelated to in-st prop

· Constitutional limitations

· Nexus (MC must exist)

· Type I: cxn b/w lit/prop = nec MC

· Type II: rare.  Need suff MC

· To obtain QIR, P must bring asset b4 ct (attach/garn)

· Notice

· Best practical

Personal jxn approach – FOR EXAM

· Is there an applicable LAS?
· Is it constitutionally permissible?
· Must extend jxn over D
· Read narrowly
· Develop thoroughly
· If not ( go to in rem / QIR
· Are there minimum contacts?
· **NOTE: if D consented to jxn, or was served in state, or was domiciled in state, you don’t even need to look at MC.**
· List ANY contacts with forum state
· Identify contacts that are so “regular, continuous, and systematic” [or physically in state (transient (Burnham split), domicile, or consent] to fall under gen jxn
· If not continuous and systematic sufficient for general jxn, then look to specific jxn (assess nature/quality of contacts, and stuff arising therefrom).
· Identify contacts that “purposely avail” themselves to state (WWW), invoking benefits/protection of State’s laws.  Unilateral contacts are not sufficient.
· Were the contacts purposely directed into stream of commerce vs. foreseeable that directed into stream of commerce (Asahi)?
· Analyze both stds (split)
· Ongoing/K/long-term relationship (BK)
· Acts that occurred outside of state – wrongful activs (Calder)
· In rem / QIR, regular MC analysis (Shaffer)
· Other things re purposeful availment
· Systematic and continuous contact with forum
· Substantial contact (quality and nature)
· Not irregular or casual
· Not from unilateral act of third party / volitional
· Specific v. general jxn
· If claim doesn’t arise out of contact, then high level of contact is needed
· Specific = a) single act or b) occ bus (and claim arises)
· General
· Domicile (presence + intent)
· Corporations – place of incorp / HQ / subst activ
· Contin/sys contacts
· Doing subst bus (extensive facils, contact, mkt)
· Exc: K / purchases (Helicopteros)
· Conducts harmful/pervasive activs
· Assuming you have MC, examine how “reasonableness/fairness factors” (BK) comport with “notions of FP/SJ.”  Does the bringing of D into forum offend traditional notions of fair play and substantial justice?  The court must weigh four factors
· 1) burden on D of litigating in distant forum & D’s int in obtaining relief
· Must R anticipate being taken into court in said jxn
· Mere F that product would end up within said forum is not enough
· 2) P’s interest in litigating in State
· 3) State’s interest in adjudicating dispute
· 4) interstate jud system’s int in obtaining most effic resolution of controversies
· 5) international factors (Asahi)
· Due process / 14th
· Assuming LAS is ok, state will have jxn if MC is satisfied.
VENUE; CHANGE OF VENUE; FORUM NON CONVENIENS

· Glannon’s E&E: p. 139
· Statutory limitation on where suit may be brought.  28 U.S.C. 1391
· May prevent suit in particular court even though court has jxn.
· Avoid places where it would be burdensome for D to appear and defend.
· Limits the federal districts in which suit may be brought
· Improper venue may be waived if not raised properly (12h1)
· Timely obj = ct can’t proceed; can dismiss, but mostly transfer to proper venue
· First, determine jxn.  Then look at venue.
· Jxn = power of ct to decide case (SMJ) and to exercise power over particular D/prop (PJ)
· Venue = proper place to bring action
· major sections
· 1391a and 1391b
· 1391a: only fed suits based on diversity of citizenship
· Appropriate districts:
· Where any one resides (if all in same state)
· subst part of events occurred, or subst part of prop situated
· In which any D subj to PJ at time action commenced
· 1391b: (very similar)
· Last prong: non-diversity of cit action
· Jud. district in which any D may be found
· Proper as follows:
· Where any D resides, if all Ds reside in same st (whether fed SMJ based on div or fed Q)
· Domicile = presence + intent to remain (but sometimes also includes 2nd home)
· 28 U.S.C. 1391 a1, b1
· Residence of corporation: place it’s subject to PJ at time action commences)
· Unincorporated associations: where doing business
· Partnerships: where doing business (older: looked at residence of partners)
· Location of subst’l part of events/omissions giving rise to claim (28 U.S.C. 1391a, b2
· This accounts for venue gaps, where multiple Ds
· (may be proper in more than one district)
· Application
· “giving rise” – some debate over intent
· “subst part” – may be more than one district
· Bates v. C&S Adjusters – where creditor’s demand letter was forwarded to district by post office, receipt in district satisfied req’t under Fair Debt Collxn Practices Act, since the harm Cong sought to protect occurred when letter was received
· “property present” – similar prob to PJ, but prop must be subj of axn
· Fallback venue (when others can’t be satisfied anywhere) (28 U.S.C. 1391a3, b3
· In multi-D cases – diversity cases – venue proper where D subj to PJ
· But: service within jxn not suff, since didn’t exist at time axn commenc.
· Fed Q cases – venue proper where D “found” (can be served with process)
· Special cases
· Patent infringement: where D committed acts of infringement if regular/est POB there
· Copyright: any district where D or agent may be found (28 U.S.C. 1400a)
· Substitute venues

· Fed tort claim actions: only in district where P resides or where act complained of occurred
· Statutory interpleader: only in district where claimant to fund resides
· Aliens: Venue proper in any district
· Removed cases: assigned to district encompassing state ct in which it was pending
· Removal creates its own venue
· Local actions: involve title to property, only where prop located
· Action is local only if ct needs to have jxn to grant relief
· FEDERAL TRANSFER (28 USC 1404a )  to another federal court appropriate where:
· Venue or jxn improper in original court
· Transfer for convenience (or parties/witnesses, in interest of justice – 28 USC 1404a
· Transfer must be to ct of proper venue and valid PJ
· Must be strong showing, to protect P.  Look at: id/loc witnesses, evid, etc.
· Forum selection clauses are a valid way to determine forum, and can trump otherwise valid jxn (M/S Bremen, Carnival Cruise) – ct uses as “signif factor”
· Multidistrict litigation, if common qof/l (no pref for P’s forum), for pretrial only
· Effect on choice of law: look at COL rules of state to determine COL issues
· Where venue/jxn proper in orig ct, apply COL rules from orig ct
· When v/jxn improper, apply COL rules of transferee ct
· Federal claim – apply interp of transferee ct
· Showing for transfer need not be so compelling as that for forum non conv dismissal
· This can be exercised by either P/D, but usually D
· FORUM NON CONVENIENS (discretionary decline of jxn)
· Argument that even though proper v/jxn, ct should dismiss b/c grossly inconvenient
· If this can be solved by transfer to another fed dist, ct may not dismiss 
· Exc: If proper forum is in another country, can dismiss (Piper Aircraft)
· D must make a MTD on grounds of inconvenience
· Show P selected a grossly inconvenient location for suit
· Note: this std is higher than that needed to justify transfer
· Ct will consider many private/public factors
· Private factors

· Relative ease of access to sources of proof (claim/prop?)
· Availability of compulsory process (as to unwilling witnesses)
· Cost of obtaining attendance of willing witnesses
· Need to view premises
· Parties’ residences and POBs
· Public factors
· Local interest in having localized controversies decided here
· Interest in having trial in forum familiar with law to be applied
· Avoiding unnecessary probs with conflict of laws
· Unfairness of burdening cits of unrelated forum with jury duty
· Give substantial weight to P’s choice (exc foreign P – Piper)
· Note: that law is less favorable to P is not a signif factor
· Ct cannot dismiss unless alt forum is available
· But jxn probs there can be solved by stip by movant to submit to jxn
· Forum selection clauses generally enforceable
· if transfer not poss ( dismissal
· Cts can condition dismissal to protect against unfairness (e.g. stip toll SOL)
· Choice of law rules will be from new forum
· Note: there is deference to a district ct’s grant of dismissal, so it will only be reversed if there’s a clear abuse of discretion (Piper)
· REMOVAL

· Allows D to take a state ct case that meets SMJ, and remove to federal court
	Basis for venue
	Diversity SMJ
	Fed Q SMJ

	Residence of any D if all reside in same state
	Yes
	Yes

	Location of substantial part of events/omissions giving rise to claim, or prop that’s subj of axn
	Yes
	Yes

	Fallback venue:

Where D is subj to PJ at time action is commenced
	Yes
	No

	Fallback venue:

Where D may be found
	No
	yes


SUBJECT MATTER JURISDICTION – OVERVIEW

· DIVERSITY JXN: 28 USC 1331 and 1332: diversity of citizenship; amount in controversy
· Are any Ds of same citizenship as any Ps?  If yes, you don’t have complete diversity

· Does the P’s claim in GF put more than $75,000 in controversy?

· NOTE: interpleader exception (statute: minimal diversity and only >$500)
· FEDERAL QUESTION JXN

· Is the P seeking relief on basis of a federal claim?

· If not, does P’s nonfederal claim turn on a substantial issue of federal law that is included in a well-pleaded complaint?

· REMOVAL JURISDICTION

· Was a timely notice of removal filed by all Ds?

· Would the case have been within original jxn of federal court?

· If not, if the removing D the subject of a separate/indep claim arising under fed law?

· If the case was property removed, should it be remanded b/c all fed claims have been dismissed, or b/c P in a diversity case has been allowed to amend to add nondiverse Ds?

· SUPPLEMENTAL JURISDICTION

· If there is a claim properly within fed jxn, does the court have jxn over other claims against existing parties or claims against additional parties, as well?
· Would the exercise of such jxn be constitutional b/c the added claim forms part of the same constitutional case as the claim within fed jxn?
· If the case is in fed ct colely on diversity grounds, is the exercise of supp jxn over claims by P against a person made/seeking-to-be a party through TPP/joinder/intervention?
· If so, if exercising supp jxn would destroy div jxn, ct may not exercise supp jxn
· If supp jxn is properly invoked, should the court exercise its discretion to dismiss supp claims due to complexity of state law, b/c state law claim substantially predominates, or b/x ct has dismissed claim over which it had orig jxn?
INDEPENDENT JXN / CHOOSING FORUM – STATE V. FEDERAL (SUBJECT MATTER JXN)

· Introduction to SMJ
· Involves court’s authority re a case / based on case type
· Not waivable, and can be raised as objection at any time (or sua sponte)
· P should allege grounds in the complaint
· Federal jxn is limited by constitutional grant (Art. III) and by statute vesting jxn
· DIVERSITY JURISDICTION
· Glannon’s E&E: p. 87, 106 – broad jxn
· Constitutional authorization: Art. 3.2 (jud pwr extends to controvs b/w cits of diff st)
· provide forum for persons who might be victims of local prejudice.  The C requires only minimum diversity (b/w 1 P&D)
· Diversity statute: 28 USC 1332

· Complete diversity (no D can have same cit as any P)
· Absent minimum diversity, fed can only entertain if fed Q
· SJ statute (granting fed cts jxn to hear supp claims related to claims over which they have orig jxn) appears to embrace complete div requirement
· Domicile, or for corps = incorp or POB (unincorp = where members cit)
· Alien = cit of state where he’s domiciled.  (Mas v. Perry – jxn over Mr extended to Mrs b/c same op facts and interdep claims)
· CA: only names rep
· Executors/guardians/trustees = cit of person represented
· Diversity need only exist at time of commencement of axn
· Exc: removal axns (at time of filing of suit & removal notice)
· Realignment: court looks at real interests, and might realign to fit
· Ps are afforded some latitude in efforts to defeat diversity (e.g. adding bona fide claims against non-diverse Ds)
· But you can’t take efforts to create diversity by adding claims
· Minimum amount in controversy (>$75,000)
· At commencement of suit
· P’s amount is determinative, unless D can show to legal certainty that minimum can’t be met.  (Ints/costs excluded)
· Separate claims can be aggregated to satisfy req’s if:
· all claims of single P against single D (even if unrelated),
· claims of single P against several Ds only if all Ds jointly liable,
· claims of several Ps ag 1 D only if common undivid int in claims
· yes for FRCP 18, but no for 20 or CAs
· NOTE: counterclaims can’t be aggregated with P’s claim
· Compulsory cc’s don’t have to meet AIC if P’s does
· You can’t use affirmative defense to whittle down the amount
· Actions for nonmonetary relief: GR: determ AIC by value of relief sought
· Exceptions to diversity jxn
· Domestic relations, probate actions, local actions (title to real prop)
· FEDERAL QUESTION JURISDICTION 
· (Glannon’s E&E: p. 70)
· Constitutional grant: Art. 3.2 extends federal judicial power
· “cases arising under C, laws of US, and treaties; cases affecting ambassadors, consuls, etc.; admiralty cases; and cases to which the US is a party.”
· Federal question statute

· Though similar to C, interpreted more narrowly
· “DCs shall have orig jxn of all civil axns arising under C, laws, treaties”
· Federal question is raised when:
· federal law has created claim sued upon (inclusive of implied claims), or
· when right under state law turns on construction of federal law if the federal law has substantial bearing on the outcome
· Merrill Dow v. Thompson – p. 877 – no FQ over case where fed std in state-law private axn (N manuf of drug), although claim relied on D’s alleged viol of FDCA.  Parties had said no implied fed COA, and it would have flouted Cong intent to allow fed jxn
· DISSENT: 1331 and enforcement provs of FDCA suggest desire to utilize fed cts to interp/enf, so it’s at odds to recognize priv ROA but hold it can’t be adjud in fed ct
· NOTE: Ordinarily, preemp is considered a defense and therefore it provides no basis for 1331 fed jxn, even where preemp raised in CJ action, as court held in FTB
· i.e. if the P is alleging a right or int that is substantially founded on federal law, which consists of fed common law, fed con law, fed stat law, treaty law, and fed admin proc
· but it’s not necessary that the fed state explicitly provide for a civil COA (Bell v. Hood – FQ jxn existed re alleged viols of 4th/5th)
· Well-pleaded complaint: the fed Q must appear as part of the cause of action, in the complaint’s allegations
· Fed Qs raised in the answer are not enough
· You also can’t just inject a federal law issue into state law claim; it must be an element of the state law claim that is required to be included in the complaint to state a claim under pleading rules
· It need only be arguable
· Allegations in anticipation of federal-law defense are insufficient (Louisville & Nashville RR v. Mottley – p. 871 – only federal jxn when P’s statement of his own COA shows it is based on US laws/C)
· Artfully pleading state law claim to avoid fed is okay
· Exc: where fed law completely preempts state law claim
· Federal corporations
· FQ jxn doesn’t arise just b/c a corp was incorp’d by act of congress, unless the US owns more than ½ the capital stock, in which case it’s like a fed agency that can sue or be sued on that basis in fed ct
· Effect of dismissal
· Once ct has decided a fed Q exists, it has SMJ.  If it later dismisses for failure to state federal claim, decision is on the merits
· Dismissal for failure to state claim ( res judicata, and can exerc supp jx
· A fed ct can exercise pendent jxn over claim 2 even if fed claim 1 was dismissed
· BUT probably should dismiss 2 if 1 was dismissed before trial and if state claims are complex/novel or predominate substantially over fed claims
SUPPLEMENTAL JXN

Note: don’t ever use 1367 as a first resort.  If you find independent ways for claim to be in ct, don’t use.
· Introduction
· Where jxn is prop, fed courts have jxn over all issues in case (not just federal Qs)
· Ancillary jxn: gave cts power to hear claims, brought by parties other than P, related to P’s claim (e.g. cc’s, cross claims, interpleader/intervenor claims)
· Pendent jxn: gave fed cts power to hear nonfederal claims ag nondiverse D as long as claims arose from same event (or set of circs) as federal claim
· Utd Mine Workers v. Gibbs – Claim #1 re viol fed stat.  #2 state law and no div.
· Statute was developed to cover A/P jxn, since exercises of fed jxn require stat basis)
· Judicial economy / consistency of decision (remove obstacles)
· Effect: decisions can be based solely on state law issues (preferable!)
· In a diversity case, supp j can be used to support a claim that fails to meet AIC red for div of cit jxn, but supp j can’t be used to override the complete div rule
· Supplemental jurisdiction statute (28 U.S.C. 1367)
· Grants fed cts that have orig jxn supplemental jxn over all other claims that form part of the same case or controversy under Art. III. (thus, part of same const case)
· Standard

· Is federal claim sufficiently substantial?
· Do fed and nonfed claims arise from common nucleus of operative fact?
· Are fed and nonfed claims such that they’d be tried in one jud proceeding?
· Limitation on diversity cases (cases founded solely on diversity) – no supp jxn over:
· claims by Ps ag parties under FRCP 14 (impleader), 20 (interv), 19/24 (joinder)
· Rosario Ortega v. Star-kist (892) – by limiting SJ to axns over which DCs have orig j, Cong preserved req of AIC for each P in diversity axn
· Rosario was later reversed.  Then Allapattah said ppl permissively joined could still meet reqs
· Permissive cc’s can’t be bootstrapped; can be excluded if don’t meet jxnal reqs
· C) discretionary decline of jxn is possible, where:
· 1) a novel or complex issue of state law is involved
· 2) the nonfed claim predominates
· 3) all orig jxn claims are dismissed
· 4) in other extraordinary circs
· SOL is tolled (while case is pending and for 30 days after dismissal)
·  for claims asserted under supp j, or any claim in same axn that’s vol dismissed
· Example re state tort law claim
· Under this, you’d say claim is so related that it forms part of same case in controv
· The best answer: say div of cit and AIC have nothing to do with why claim belongs in fed ct.  Say it belongs there as an extension o  fed q power of 42 USC 1983.
· Go to 1367a
· 1367b is inapplicable (don’t even have to talk about diversity of cit)
FQ claim

P


D1


State claim*
D2 (non-diverse from P)

*invokes supp j b/c arises from same to/ as claim that invoked FQ jxn


FQ claim

P


D



state claim**

P2 (non-div from D)


**invokes supp j  if it arises from same t/o as FQ claim
· SUBJECT MATTER JURISDICTION:: ANALYSIS FOR OUR CLASS

· look at each claim and determine basis for federal court to hear it

· 1) look for 1331 or 1332 to justify the initial suit

· 2) as you go through each claim, see whether it’s under supp’l/bootstrap idea

· Ex: federal law and state law claim.  Both P and D from same state (non-diverse).  So it won’t belong in federal court, unless you can bootstrap it by saying it’s a federal employment statute and state law deriving from same t/o (must be connected to federal claim)
· Independent
· 1331 – federal question
· 1332 – diversity of citizenship & amount in controversy
· Complete diversity b/w parties
· Corp = cit of both place of incorp and place of business
· >$75,000 (over that amt)
· old rule: each has to meet it
· Modern rule: Aggregation of claims
· You can aggregate claims, each of which is <75000

· Class actions
· Old rule: each has to meet AIC and div
· Modern: Allapatah
Trace it back to the original source (i.e. federal question)

§ 1331. Federal question
The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States
§ 1332. Diversity of citizenship; amount in controversy; costs
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between— 

(1) citizens of different States; 

(2) citizens of a State and citizens or subjects of a foreign state; 

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 

(4) a foreign state, defined in section 1603 (a) of this title, as plaintiff and citizens of a State or of different States. 

For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled. 

(b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff. 

(c) For the purposes of this section and section 1441 of this title— 

(1) a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorporated and of the State where it has its principal place of business; and 

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent. 

(d) 

(1) In this subsection— 

(A) the term “class” means all of the class members in a class action; 

(B) the term “class action” means any civil action filed under rule 23 of the Federal Rules of Civil Procedure or similar State statute or rule of judicial procedure authorizing an action to be brought by 1 or more representative persons as a class action; 

(C) the term “class certification order” means an order issued by a court approving the treatment of some or all aspects of a civil action as a class action; and 

(D) the term “class members” means the persons (named or unnamed) who fall within the definition of the proposed or certified class in a class action. 

(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which— 

(A) any member of a class of plaintiffs is a citizen of a State different from any defendant; 

(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any defendant is a citizen of a State; or 

(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of a foreign state. 

(3) A district court may, in the interests of justice and looking at the totality of the circumstances, decline to exercise jurisdiction under paragraph (2) over a class action in which greater than one-third but less than two-thirds of the members of all proposed plaintiff classes in the aggregate and the primary defendants are citizens of the State in which the action was originally filed based on consideration of— 

(A) whether the claims asserted involve matters of national or interstate interest; 

(B) whether the claims asserted will be governed by laws of the State in which the action was originally filed or by the laws of other States; 

(C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction; 

(D) whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm, or the defendants; 

(E) whether the number of citizens of the State in which the action was originally filed in all proposed plaintiff classes in the aggregate is substantially larger than the number of citizens from any other State, and the citizenship of the other members of the proposed class is dispersed among a substantial number of States; and 

(F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class actions asserting the same or similar claims on behalf of the same or other persons have been filed. 

(4) A district court shall decline to exercise jurisdiction under paragraph (2)— 

(A) 

(i) over a class action in which— 

(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in which the action was originally filed; 

(II) at least 1 defendant is a defendant— 

(aa) from whom significant relief is sought by members of the plaintiff class; 

(bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff class; and 

(cc) who is a citizen of the State in which the action was originally filed; and 

(III) principal injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the State in which the action was originally filed; and 

(ii) during the 3-year period preceding the filing of that class action, no other class action has been filed asserting the same or similar factual allegations against any of the defendants on behalf of the same or other persons; or 

(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary defendants, are citizens of the State in which the action was originally filed. 

(5) Paragraphs (2) through (4) shall not apply to any class action in which— 

(A) the primary defendants are States, State officials, or other governmental entities against whom the district court may be foreclosed from ordering relief; or 

(B) the number of members of all proposed plaintiff classes in the aggregate is less than 100. 

(6) In any class action, the claims of the individual class members shall be aggregated to determine whether the matter in controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs. 

(7) Citizenship of the members of the proposed plaintiff classes shall be determined for purposes of paragraphs (2) through (6) as of the date of filing of the complaint or amended complaint, or, if the case stated by the initial pleading is not subject to Federal jurisdiction, as of the date of service by plaintiffs of an amended pleading, motion, or other paper, indicating the existence of Federal jurisdiction. 

(8) This subsection shall apply to any class action before or after the entry of a class certification order by the court with respect to that action. 

(9) Paragraph (2) shall not apply to any class action that solely involves a claim— 

(A) concerning a covered security as defined under 16(f)(3) [1] of the Securities Act of 1933 (15 U.S.C. 78p (f)(3) [2]) and section 28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78bb (f)(5)(E)); 

(B) that relates to the internal affairs or governance of a corporation or other form of business enterprise and that arises under or by virtue of the laws of the State in which such corporation or business enterprise is incorporated or organized; or 

(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to or created by or pursuant to any security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77b (a)(1)) and the regulations issued thereunder). 

(10) For purposes of this subsection and section 1453, an unincorporated association shall be deemed to be a citizen of the State where it has its principal place of business and the State under whose laws it is organized. 

(11) 

(A) For purposes of this subsection and section 1453, a mass action shall be deemed to be a class action removable under paragraphs (2) through (10) if it otherwise meets the provisions of those paragraphs. 

(B) 

(i) As used in subparagraph (A), the term “mass action” means any civil action (except a civil action within the scope of section 1711 (2)) in which monetary relief claims of 100 or more persons are proposed to be tried jointly on the ground that the plaintiffs’ claims involve common questions of law or fact, except that jurisdiction shall exist only over those plaintiffs whose claims in a mass action satisfy the jurisdictional amount requirements under subsection (a). 

(ii) As used in subparagraph (A), the term “mass action” shall not include any civil action in which— 

(I) all of the claims in the action arise from an event or occurrence in the State in which the action was filed, and that allegedly resulted in injuries in that State or in States contiguous to that State; 

(II) the claims are joined upon motion of a defendant; 

(III) all of the claims in the action are asserted on behalf of the general public (and not on behalf of individual claimants or members of a purported class) pursuant to a State statute specifically authorizing such action; or 

(IV) the claims have been consolidated or coordinated solely for pretrial proceedings. 

(C) 

(i) Any action(s) removed to Federal court pursuant to this subsection shall not thereafter be transferred to any other court pursuant to section 1407, or the rules promulgated thereunder, unless a majority of the plaintiffs in the action request transfer pursuant to section 1407. 

(ii) This subparagraph will not apply— 

(I) to cases certified pursuant to rule 23 of the Federal Rules of Civil Procedure; or 

(II) if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the Federal Rules of Civil Procedure. 

(D) The limitations periods on any claims asserted in a mass action that is removed to Federal court pursuant to this subsection shall be deemed tolled during the period that the action is pending in Federal court. 

(e) The word “States”, as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of Puerto Rico
§ 1367. Supplemental jurisdiction
(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties. 

(b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332. 

(c) The DCs may decline to exercise supplemental jurisdiction over a claim under subsection (a) if— 

(1) the claim raises a novel or complex issue of State law, 

(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 

(3) the district court has dismissed all claims over which it has original jurisdiction, or 

(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. 

(d) The period of limitations for any claim asserted under subsection (a), and for any other claim in the same action that is voluntarily dismissed at the same time as or after the dismissal of the claim under subsection (a), shall be tolled while the claim is pending and for a period of 30 days after it is dismissed unless State law provides for a longer tolling period. 

(e) As used in this section, the term “State” includes the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States
REMOVAL (28 U.S.C. 1441, 1447)
· Glannon’s E&E: p.118
· A state court action that P could have originally filed in federal court can be removed there by D.
· Piper – D removed from state to fed, then through 1404 they transferred across country to PA federal court, where they filed motion to dismiss for forum non conveniens
· Three most important things to remember

· 1) You can only remove from state to federal (not other way – that’s remand)

· 2) Just Ds have the right to remove (since Ps choose the forum anyway)

· 3) remove only if it’s a case that’s validly within federal SMJ

· So if you’re in state court, representing D whose been sued there, there must be either a federal Q or an AIC >50K or diversity of cit

· i.e. case within 1331/1332 but P chose st for strategic reasons
· if the basis for jxn is div and AIC, D must be out-of-state
· Grounds for removal in various situations
· Federal Q cases
· well-pleaded complaint rule.
· Supp jxn permits D to remove fed claim case  even if it also includes Ds against whom only state law claims are asserted
· Diversity
· Complete div is required for removal.  But removal not permitted if any D is cit of state in which axn is brought, i.e. local D.
· Jurisdictional amount also applies
· Separate and indep fed claim
· If sep & indep fed Q claim req is met, court may retain jxn over otherwise nonremovable claims or remand to state court
· Special statutes
· E.g. federal civil rights cases (1983)
· Procedure
· D files notice of removal in appropriate federal DC, and notifies other parties and ct
· (note: P can’t remove on basis of D’s assertion of counterclaim)
· Unless D has a separate and indep claim against him, all Ds must join
· Timing: upon SOP, D has 30 days to file notice unless case becomes removable later
· Remand
· Fed ct should remand an improperly removed case to state ct, or it may remand only supp claims if other claims are dismissed, or if it declines to exercise supp jxn
· Orders of remand based on lack of SMJ or defects in removal proced are not reviewable
· A remand motion erroneously denied may be appealed
· “no reverse” removal (though fed cts can apply abstention doctrine)
· § 1441. Actions removable generally
· (a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending. For purposes of removal under this chapter, the citizenship of defendants sued under fictitious names shall be disregarded. 
· (b) Any civil action of which the district courts have original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of the United States shall be removable without regard to the citizenship or residence of the parties. Any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought. 
· (c) Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates. 
· (d) Any civil action brought in a State court against a foreign state as defined in section 1603 (a) of this title may be removed by the foreign state to the district court of the United States for the district and division embracing the place where such action is pending. Upon removal the action shall be tried by the court without jury. Where removal is based upon this subsection, the time limitations of section 1446 (b) of this chapter may be enlarged at any time for cause shown.
· (e) 
· (1) Notwithstanding the provisions of subsection (b) of this section, a defendant in a civil action in a State court may remove the action to the district court of the United States for the district and division embracing the place where the action is pending if— 
· (A) the action could have been brought in a United States district court under section 1369 of this title; or 
· (B) the defendant is a party to an action which is or could have been brought, in whole or in part, under section 1369 in a United States district court and arises from the same accident as the action in State court, even if the action to be removed could not have been brought in a district court as an original matter. 
· The removal of an action under this subsection shall be made in accordance with section 1446 of this title, except that a notice of removal may also be filed before trial of the action in State court within 30 days after the date on which the defendant first becomes a party to an action under section 1369 in a United States district court that arises from the same accident as the action in State court, or at a later time with leave of the district court. 
· (2) Whenever an action is removed under this subsection and the district court to which it is removed or transferred under section 1407 (j) has made a liability determination requiring further proceedings as to damages, the district court shall remand the action to the State court from which it had been removed for the determination of damages, unless the court finds that, for the convenience of parties and witnesses and in the interest of justice, the action should be retained for the determination of damages. 
· (3) Any remand under paragraph (2) shall not be effective until 60 days after the district court has issued an order determining liability and has certified its intention to remand the removed action for the determination of damages. An appeal with respect to the liability determination of the district court may be taken during that 60-day period to the court of appeals with appellate jurisdiction over the district court. In the event a party files such an appeal, the remand shall not be effective until the appeal has been finally disposed of. Once the remand has become effective, the liability determination shall not be subject to further review by appeal or otherwise. 
· (4) Any decision under this subsection concerning remand for the determination of damages shall not be reviewable by appeal or otherwise. 
· (5) An action removed under this subsection shall be deemed to be an action under section 1369 and an action in which jurisdiction is based on section 1369 of this title for purposes of this section and sections 1407, 1697, and 1785 of this title. 
· (6) Nothing in this subsection shall restrict the authority of the district court to transfer or dismiss an action on the ground of inconvenient forum. 
· (f) The court to which a civil action is removed under this section is not precluded from hearing and determining any claim in such civil action because the State court from which such civil action is removed did not have jurisdiction over that claim
CHOOSING LAW TO BE APPLIED IN FEDERAL COURT (ERIE DOCTRINE)

· Introduction
· A federal court, in the exercise of diversity jxn, is required to apply substantive law of the state in which it is sitting, including that state’s conflict of law rules.  (Erie, Klaxon)
· However, federal courts apply federal procedural law in diversity cases
· Rules of Decision Act – 28 USC §1652 (Erie, York, Byrd)
· “law of several states, except where C, treaties, statutes (acts of congress) shall otherwise require or provide, shall be regarded as result of decision in trials at CL in courts of US in cases where they apply”
· ultimate justification must be consistent with the RDA, since REA constitutes an act of congress
· What about when fed std is not in FRCP or CL, but in statute?
· Stewart Org v. Ricoh – fed law controls.  Statutory interp (does the statute cover?).  then: is statute a valid exercise of Cong auth?  Then that’s it, fed controls
· Requires fed cts to apply state statutes (so in div cases, gives presump to st law)
· Shifting meanings of “law of several states”
· Swift v. Tyson – doesn’t include state CL (can be reversed, qual’d, etc)
· limited to hard law enactments (C, stat, code provisions, usage)
· Erie – includes every matter of state concern, in the way that it has been enacted or interpreted (so less room for fed to come in)
· Rules Enabling Act – 28 U.S.C. 2072 (Hanna I)
· SC has power to prescribe by general rules the forms of process, writs, pldgs, motions, and practice & procedure of US DCs in civil actions.
· P&P = jud process for encoring rights/duties recognized by substantive law and justly administered remedy & redress for disregard or infraction of them)  thus, 4d1 would control if there weren’t a state rule (Hanna)
· REA + FRCP = controlling (Hanna)
· Hanna’s main point = when application of FRCP is at issue, Enabling Act (and not RDA or E/Y) should determine whether fed/st law should apply
· REA and RDA are of equal weight/importance
· The FRCP (perspective from John Ely)
· Hanna applies where there’s a direct conflict b/w FRCP & state law.
· Walker – not the case, so Erie/Ragan controlled.  In absence of fed rule directly on point, should st service req’s (an integral part of SOL) control in action based on st law?  Here, result = inequit admin of law.  Apply st
· Where no relevant FRCP or other rule per REA, and federal rule in issue is wholly judge-made, whether s/f law should be applied is controlled by RDA (Erie, York)
· Where covered by FRCP, REA (and not RDA or Erie/York) creates the std
· Policy
· Nondiscrimination

· concern re Swift: caused discrim by noncitizens since they could choose forum.  this prevented uniformity/EP in administration of law.  a cit could remove from own st and become cit of another to avail self of fed rule through div jxn. Or corp could reincorp in another st
· decrease forum shopping
· reduce complicated inquiry now needed to ascertain and apply numerous st choice of law rules that may be relevant in consolidated action
· applicability and uniformity of state substantive law (Erie, Byrd)
· Scope
· It applies today regardless of how federal court may hear a state claim.
· i.e. federal court must honor state CL when decided state law issues, even when hearing vis-à-vis supp jxn
· Questions to ask
· 1) is there a federal directive on point?

· If so, that will apply, provided it is valid (“arguably procedural”)
· E.g. FRCP 4 permits substituted SOP.  If state law doesn’t permit, court will apply fed rule because it is on point and valid.  (Hanna v. Plumer)
· But note, sometimes it’s not a directive
· E.g. FRCP 3 says case is commenced when complaint is filed, which seems to suggest SOL is tolled from date of filing.  But Walker v. Armco: it didn’t address tolling at all, thus did not constitute directive on tolling
· 2) If there is no federal directive on point, is the issue substantive or procedural?  (i.e. does it affect whether the case can be brought?)
· Substance – must apply state law.
· e.g. SOL and tolling rules (Guaranty Trust v. York, Ragan)
· e.g. choice of law rules (Klaxon), and elements of claims/defenses
· Klaxon – which party’s st law?  use law from st where ct sits
· e.g. law of damages
· Wobbler: out of court settlement.  (Hanna)
· Procedure – may ignore state law
· E.g. bond requirement (Cohen), didn’t conflict with FRCP 23
· E.g. sanctions (since doesn’t affect whether case can be brought)
· E.g. summary judgment rule
· E.g. rules of evidence.
· 3) If it is unclear whether substantive or procedural, use a test.

· Outcome determination – an issue is substantive if it substantially affects the outcome of the case (Guaranty Trust v. York, interpting Erie) – more a matter of foot in the door, rather than guilty/not
· Guaranty – Rights/obligs here were created by state. When st declares a law (either in ct/leg), it should govern litig founded on that law, regardless of forum or remedies (L/E).
· got rid of p/s dxn and stated that regardless of whether  argued in st/fed court, outcome should be substantially the same
· If outcome is substantively the same, then fed ct can apply its own rules instead of state rules
· Balance of interests – court weighs whether state or federal judicial system has greater int in having its rule applied (Byrd v. Blue Ridge)
· Byrd – if reaching same outcome were the only consid, fed ct would have to follow state practice.  But here, state practice would disrupt fed system of allocating fxns b/w judges and juries.  State law should not be allowed to interfere w/ judge/jury relationship, esp re 7th.
· 1) state interest
· 2) federal interest
· 3) interest in uniformity
· The possibility of a different outcome was less important than preserving the judge/jury jxn allocations in fed system
· Forum shopping deterrence – follow state law on issue if failing to do so would cause litigants to flock to federal court (Hanna v. Plumer)
· 4) Sometimes it involves both substance and procedure

· E.g. state tort reform law relaxed std for granting new trial, so easier to grant NT than under fed std.  St app ct was charged to consider whether NT should be ordered.  Std re NT was substantive, so applied state law.  But req re app ct consideration was procedural, so fed trial ct could determine whether NT ordered using st std, rather than app ct.  (Gasperini – fed trial ct applied NY “excessive damages” std for NT rather than fed “shock the conscience” std.)
· 5) interpret the state law

· Fed ct is bound to apply the substantive law that would be applied by the highest state court.  If state cts haven’t decided on the issue, or are no longer current with other jxns, fed ct may consider law of other jxns.  But the focus should be what decision the highest court of the state would reach.
· The fed app ct reviews the fed trial judge’s decisions de novo.
· If highest st ct renders decision on an issue after fed ct has made its determination, decision of DC may be changed to conform to new decision until the disposition of final fed appeal.  (Thomas v. Am Home)
Swift v. Tyson (p. 919)

Is the applicable substantive CL to be based on fed ct principles (i.e. consideration for bill of exchange will exist) or based on NY CL (e.g. consideration rejected)?

· Rules of Decision Act: “law of several states, except where C, treaties, statutes (acts of congress) shall otherwise require or provide, shall be regarded as result of decision in trials at CL in courts of US in cases where they apply”

· This requires federal courts to apply state statutes.  But here, does state CL constitute “laws”?

· If you have a procedural statute, you don’t even mention REA.

· Erie, Byrd, York.

· No; state CL doesn’t fall w/n “laws” under RDA (it can be reexamined, reversed, qualified, etc)

· allowed federal judges sitting in a state to ignore the CL decisions of state courts in same state, in cases based on diversity jxn.  Later overturned in Erie.

Erie RR v. Tompkins (p. 920)

· P Tompkins was walking along RR tracks, was struck and arm was severed.  In most states T could sue for neg of RR and recover $.  But in Penn, Tompkins could have been considered trespasser and wouldn’t hav been able to recover for ordinary negligence claim in state court (he’d have to prove wanton negligence).  thus, T brought in federal court to avoid unfavorable state law.  He won, but on appeal the SC said that such decisions and inconsistent rulings based on general fed law were unconst, and that decisions by state SC were laws that fed courts were bound to follow under Rule of Decision Act

· Is fed ct free to disregard alleged rule of Penn CL (re trespassers, so no liability)?
· If Federal court is bound by state law, Tompkins would have no case (he would be a trespasser and will not recover)

· If he sues in fed ct, he’ll get general CL and can win

· If he sued in st ct, he’ll get state CL and will lose

· There is no federal general CL.

· OTHER PROBLEM: this addressed a constitutional question that was never raised by parties. (Butler).  Reed opinion = didn’t need to say it was unconst – just erroneous.

· York says that the intent of Erie = insure that in cases where fed ct exercises jxn solely b/c of div, outcome should be substantially the same (so far as legal rules determine outcome) as if it were tried in st ct.

· Erie court felt that Swift allowed federal courts to make unconst modifications of the substantive law of a state, violating EP under the law

Guaranty Trust v. York (p. 930)

· Suit brought in fed ct under div jxn, although rights/obligs created by a state.

· Where no recovery is possible in st ct b/c axn is barred by SOL, can fed ct in equity take suit in div jxn?  Is the outlawry per st law a matter of “substantive rts” to be respected by fed ct when that ct’s jxn is dep on the st-created rt, or is it of “mere remedial char” which fed ct can disregard?

· *Does is significantly affect the result of litigation for a fed ct to disregard a law of st that would be controlling in action upon same claim by same parties in st ct?

· Since fed ct is adjudicating solely b/c of div jxn, it is like a court of another st and can’t afford recovery if that’s unavailable b/c of st SOL, nor can it substantially affect enforcement of right as given by st.

· As to conseqs that so intimately affect recovery or nonrecov a fed ct in div should follow st law.

· The substantive rts enforced by fed ct under div jxn is the law of states.  When the st declares that law (either in ct/leg), it should govern litig foundee don that law, whether forum is st/fed and whether remedies are L/E.
Byrd v. Blue Ridge Rural Electric Cooperative (p. 943)

· Was P covered by SC Workman’s Comp Act and therefore barred from other remedy?

· Requirement re judge (not jury) = merely form and mode of enforcing immunity under SC Workman’s Comp Act, not a rule bound up with rts/obligs of parties.  BUT fed cts should still try to conform closely to state rules, where they may bear subst on whether litigation would turn out differently.

· Here, the likelihood of a different outcome is not strong enough to require the fed practice of jury determination of dispute actual issues to yield to the state rule in interest of uniformity of outcome.

Hanna v. Plumer (p. 949)

· In fed ct div action, should SOP be made in manner prescribed by state law, or by FRCP 4d1?
· Rules Enabling Act (28 U.S.C. 2072) – SC has power to prescribe by general rules the forms of process/writs/pldgs/motions, and practice & procedure of US DCs in civil actions.  (P&P = judicial process for encoring rights/duties recognized by substantive law and justly administered remedy & redress for disregard or infraction of them)  thus, 4d1 would control if there weren’t a state rule.

· Purpose = procedural.

· Prob = every procedural variation could be outcome determinative.  Thought the choice of rule will have a large effect, it is not related to choice of forum.

· ALSO, Erie isn’t about testing applicability of FRCP.  The line b/w subst/proc shifts case by case.

· FRCP is meant to bring about uniformity, particularly relating to admin of legal proceedings, where fed cts have exerted a lot of power.  To that end, FRCP 4d1 controls here.  (Also, Harlan concurrence notes that using FRCP rules doesn’t impinge state policy, since the added effect isn’t subst [executor would just have to check house/courthouse before distributing estate])

· Part 1: hanna 1 = REA + FRCP = controlling.  reason why FRCP trumps.

· Part II: RDA.  Federal rule still trumps.
“CONVERSE” ERIE (973-991, 997-1016)
· Walker v. Armco (p. 972)
· No direct conflict b/w FRCP/st law, so Hanna didn’t apply.  Instead, Erie and Ragan controlled.  In absence of federal rule directly on point, should state service req’s (an integral part of SOL) control in action based on st law, filed in fed ct under div jxn?  Here, result = inequitable admin of law.  Apply st
· Example of case (also noted above) where issues are both substantive and procedural
· Gasperini v. Center for Humanities (p. 975): what is the std a federal ct uses to measure the alleged excessiveness of a jury’s verdict in an axn for damages based on state law?
·  state tort reform law relaxed std for granting new trial, so easier to grant NT than under fed std.  St app ct was charged to consider whether NT should be ordered.  Std re NT was substantive, so applied state law.  But req re app ct consideration was procedural, so fed trial ct could determine whether NT ordered using st std, rather than app ct.  (Gasperini – fed trial ct applied NY “excessive damages” std for NT rather than fed “shock the conscience” std.)
· Fed ct must be guided by st law, but no abuse of discretion
· Dissent: Don’t need to vacate the lower decisions, since the appellate ct could apply the NY std without violating 7th.
· Scalia: We make the Erie mistake of regarding anything changing the outcome as substantive.  Outcome-det is not the talisman.  You can’t give controlling effect to both, so apply FRCP (since that can reg the uncertain areas of s/p)
· CONVERSE ERIE

· You’re in state court, and there’s a question of whether to apply federal law.

· Usually occurs where Congress granted state courts concurrent jxn over federal claims
· Dice v. Akron, Canton & Youngstown RR (p. 997)
· Fireman said he was tricked into releasing claim under FELA
· Suit in OH court, and question re validity of FELA release induced by “fraud.”
· Validity of releases under FELA = federal question TBD by fed law.
· But disagrees on the procedure used to decide “fraud”
· OH: determined by judge
· Fed: determined by jury, subject to n.o.v.
· Does the state have to follow the federal procedure of allowing a jury to decide the issue?  (it’s a federal COA brought in state court.)
· Here, yes.  Federal jury right applies.  But it’s specific to this statute.
· FELA: a suit filed in st ct is not removable to fed ct by D (in the early days, RRs liked to go to fed ct to get away from friends/neighbors  in ct)
· Frankfurter opinion: OSC was wrong to apply state law.  We can’t interpret Ohio decisions to be assured that on a matter of substance, the st/fed coincide.  The fed std also wasn’t applied correctly.
· This is not as much about outcome-det; it’s more about the importance of fed int
FEDERAL COMMON LAW TODAY (997-1016)
· Federal common law is only valid insofar as Congress wants it to be valid.  Cong can modify
· “all legislative powers herein granted shall be vested in a Congress of the US, which shall consist of a senate and H of R”
· One opinion: the dxn b/w federal CL and federal statutory law is merely a diff in emphasis.
· Or Redish:
· A congressional statute = act of congress, so it would trump state law
· Federal CL = not an act of congress, so it doesn’t trump state law
· The cases
· Swift – apply federal common law based on general principles of law
· Erie – there is no federal general common law.  But you can apply fed CL where:
· Where congress has given cts power to develop substantive law
· Where a fed rule of decision is nec to protect uniquely fed ints
· Clearfield Trust – criteria for determining whether the ct should create a fed CL due to the existence of a significantly important fed int
· is there a fed competence to create law in this area?  (would cong be able to adopt law in such an area?)
· if so, should state or federal law govern?
· If federal law governs, should cts borrow state law or create a new fed rule?
· US v. Kimbell Foods (p. 1008)
· Applied state priority law to consensual liens securing claims of the Farmers Home Admin and Small Bus Admin
· There was conflict of authority as to:
· Whether a US lien should be subordinate to a later rival lien solely b/c state law affords priority to the rival lien, and
· Whether a rival lien, prior in time to a lien of the US and entitled to priority under state law, should be denied priority if inchoate
· To decide whether state law applied to liens arising from other fed programs, paid attention to three things:
· Whether the fed program necessarily requires uniform federal rules
· Whether adopting state substantive law would frustrate specific objectives of the federal programs at issue
· The extent of disruption in normal commercial relationship caused by a uniform fed rule.  If a special fed rule is probably not required, the court can adopt the relevant state rule as the relevant fed law
· his only controls where there is no federal std to apply as the uniform fed rule.
RES JUDICATA AND COLLATERAL ESTOPPEL
· to win on claim preclusion arguments, you must show:
· 1) same parties
· 2) same claim
· 3) litigated ( final judgment (in your favor)
· If all facts surrounding an issue have been litigated fully, then you might have an argument that they’re precluded from litigating that
Resident alien?  Citizenship = domicile.
PERSONAL JURISDICTION FROM FLASHCARDS
Gives court authority to bind parties personally, i.e. money damages or injunctive

1) Was process served on the D while he was present in the forum state?

a. If so, there’s valid personal jxn, no matter how briefly in state or why there.  (Burnham)

2) Does the forum state’s LAS provide for jxn over the D?

a. If not, the forum cannot personal jxn over D, even if doing so would be constitutionally permissible on the ground that D has MC with forum.

3) Does D have MC with the forum suff to give him R expectation of being haled into the courts.  

a. If he consents or is domiciled there, he has suff contacts w/ forum to justify PJ?

i. E.g. corp DB in state

4) Are contacts voluntary?

a. If not, no MC and can’t exercise PJ

5) MC analysis

a. If COA arises out of or relates to contacts with forum, that’s specific jxn

i. E.g. D’s acting within forum to wrong P

ii. Use of mail

iii. D”s sending an agent to act in forum, and agent wronging the P

b. Systematic and continuous contacts ( general jxn

i. ( jxn over any claim, whether related to systematic and continuous contacts

6) Is the assertion of jxn reasonable?  Does it comport with notions of FP/SJ?

a. Burden on D

b. Interest in forum st

c. P’s int in obtaining relief
Possible problems re jxn

1) Not present within state

2) Not within scope of LAS
a. Applies only to oos service
3) Lacks MC, such that jxn violates DP
JURISDICTION: CONSIDER THESE THINGS

1) Subject matter jxn

2) Personal jxn over parties or property

3) Notice and opportunity to be heard

4) Service of process

5) Venue

6) Removal

7) Waiver

4/14/08 REVIEW SESSION – PRACTICE EXAM QUESTION

State court.  Suit by injured customer against distant manufacturer (who sold through a distributor).

PA LAS: “courts sitting in Penn may exercise PJ over any party who transacts business in state or who commits a tort if either the tort itself or the consequences of the tort occur in the state.”

The differences b/w this and the Cher question:

1) Here, playing role of judge in state court.  Less of an advocate role.

2) If you’re in fed court, you mentioned FRCP 12b2.

3) Don’t need to talk about other ways of allowing D to litigate the case.

a. In Cher question, you could remove/transfer, etc.

b. Here you won’t discuss MTD for forum non conveniens, etc.

The last sentence in the question allows us to make arguments that we might otherwise cut out.

Statutory analysis (10% of analysis here, since it’s not long) – don’t use cases in this part.  Argue the language can be stretched.  (But with an unenumerated statute, you’re not even stopping to talk about statute.)

· start with LAS.  It’s enumerated.  Not long, but it tries to enumerate something (so that means it’s not unenumerated the way CA is, e.g. Cher question).  You’d try to make args through D’s eyes that the statute doesn’t apply, and how you’d respond as the judge.

· Transacting business
· D will argue that as the tool company it doesn’t transact business in the state.  It hasn’t conducted any bus, hasn’t conducted txns, hasn’t owned/operated/hasn’t employed.

· P will argue that even though they haven’t formally touched borders, it’s through catalog.

· But D will counter that it’s Greystone’s catalog and it doesn’t touch D.  If PA is concerned (in LAS) or a variety of m eans by which company interacts with customers, it would define more broadly to include such operations that constitute txns.

· Tort
· D will argue there was no tort.  Also that even so, it doesn’t apply b/c they didn’t commit the tort – they’re not the affirmative actor.  The cxn of events that occurred doesn’t put them in position of committing anything.  They’re not covered by what the statute is supposed to be referring to.

· Don’t talk about tort args or relate to torts cases, just talk about whether language can be stretched here.  Since you’re the judge, be sure to rule.
· For purposes of analysis, you’ll want to say it applies or that “if it does apply, here is what you’d look at next [MC]”

Minimum contacts analysis (50% of analysis here)
· Can statute be applied to D’s conduct in a way that’s consistent with DP?

· 2 part test from International Shoe
· State the test; Break down 2 parts of MC test, bring in relevant cases in application of facts

· Contacts themselves

· R or fairness

· Contacts themselves

· Look for relevant cases to support D’s arg that there aren’t MC.

· Never been there, never done bus there

· Not really seeking customers in PA, just allowed Grestone to use its catalog the way it will.  We’re not even purposefully aware of any cxn to any state.

· Look for relevant cases to support P’s arg that there are MC.

· Prearr bus with catalog company that allows $ to go to them in their st of bus.  70% of all purchases.

· Show all facts that show they get money and have contacts

· Show how purposeful availment comes up

· Even though not deliberately marketing to PA, you know $ is coming from PA as much as coming from any other state.

· They’re aware of catalog, that it markets to PA, that it markets in a way that will bring them $ (70% of every purchase)

· Foreseeability (that as a consequence of their actions, dealing with Greystone and marketing to PA through GS, their hot air gun might end up someplace where tort would occur – even if not directly attributable to activities marketed to PA)

· Greystone catalog cover = ppl with UPenn shirts

· Look at quality and nature of contacts, foreseeability, etc.

· Fairness / R

· How fair is it that D would be responsible for anywhere tool ends up?

· D’s args

· Burdensome, R expectations

· P’s args

· What kind of burden?  Not much

· P’s int in not having to take PA tort case out of PA

· Int of the state – High?  Low? Medium?

· Inter-state judicial system

· Look at Q of whether or not there’s some other forum for vindication of rights, that it would be just as ok to sue.  Any other state?

· Note these facts are very specific.  If there were lots of other unrelated things, you’d try to build a general jxn case.
· Physical presence

· If facts don’t suggest physical presence, you don’t need to bring it up

· If facts don’t suggest domicile/consent, you don’t have to bring it up
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