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What is Property
· The relations of people who have a claim to property

· You can sell, use as collateral, lease, give, destroy, restrict se, transfer, exclude, insure

·  @ CL: Discovery or conquest gave title to the government (Johnson v. McIntosh)

· @CL: Notice and awareness of custom take into account not indigenous people to the area, its about expectations (Ghen v. Rich)

Competing Theories on Property

· (Demsetz Theory of Property Rights)

· Needed because communal ownership( tragedy of the commons, and transaction costs and free-riders (externalities are a function of transaction costs and they encourage misuse of resources) 

· Anti-Commons : Socialist Moscow Storefronts

· Positives of Common Property: scale economics, pleasures and rewards of mixing with others, inherently public places

· Alternative: Evolution Game Theory(respect and conflict avoidance

· First Possession

· 1st person to take occupancy/possession owns it (unowned natural resources

· Locke Labor-Desert Theory

· John Locke believes that 1) a person is the owner of the labor he produces 2) when mixed with property they become mingled 3) as a result, the person owns the property which he has performed labor on

· Critique: person should receive VALUE of their work, not the entire piece, even if they only do 1% of improvement

· Traditional Utilitarianism

· Jeremy Bentham MOST COMMON PRINCIPLE  private property exists in order to maximize the overall happiness or “utility” of all citizens 

· Economic Utilitarianism

· Posner Assumes happiness may be measured by $$; private property exists to maximize the wealth of a society

· Private property requires: UNIVERSALITY + EXCLUSIVITY + TRANSFERRABILITY

· Liberty (Civil Republican) Theory

· Private ownership is necessary in democratic self-government

· Personhood

· Eseential to the full development of an invidual

Acquisition by Capture

· @CL: First person to take possession of un-owned thing owns it

· ANIMALS: property or no one unless reduced to capture (Keeble v.Hickergill shooting to scare birds onto his lake)

· If you have an animal who has a habit of returning, then you are the person who has trained him and are the possessor

· Actual physical control: ( property right

· Pierson: pursuit + possession

· Mortal wounding or great maiming: + continued pursuit ( prop rt

· Netting: deprive of natural liberty ( prop rt

· Custom: pursuit + wounding + custom re peculiar animal ( prop rt

· FUGITIVE RESOURCES: oil/gas:  @ CL, where the water/gas/oil ends up is who gets to own it, first and time and possession is the starting point, and if you drill your land to get to it, it belongs to you @MOD: regulated

· Rule of capture fosters competition (Pierson v. Post)

· Nuisance

· Alternative remedy for duck case under LAW OF NUISANCE

· Boomer case w/ cement company in neighborhood, consider the EXTERNALITIES such as pollution, cost of the neighborhood of value of property, and who should bear the burden

Acquisition by Discovery

· @CL: discovery or conquest gave title of government which may be consummated by possession
Creation of Property

· Creation of News:

·  GR: a Person should Reap what he Sews; fair because it rewards individuals and efficiency because it creates competition(it should be regarded as common property (Ins v. Associated Press)

· Outlier case: the fact that news is abandoned when published is untenable

· Ripping Off Designs

·  GR: Copying is efficient for everyone (Cheney Bros. v. Doris Silk Corp)
· “free riders” of public goods is impossible to stop and the free-rider offers a competitive prices for the greater good (utilitarian! (Smith v. Chanel)
· Likeness

· If you “developed” your person, then you have the right to own it, consider coining of phrases “Here’s Johnny”

· @MOD: Statutes limit right of publicity to person who have made their persona valuable (Civil Code 3344)

Right to your Body Parts

· Moore v. Regents of California
· @CL: the body is not property, but it is quasi property

· Property is his body tissue, UC did a bunch of research on his cells and came up with something lucrative from his “unique” spleen tissue and P sues for CONVERSION (someone takes something that isn’t there and converts it into their own use)

· H: no property interest because it is against good public policy, when the doctors take the tissue, they have to do a lot of things to it, and it was ABANDONED by P (if property @ all, it should be considered quasi-property)

· Eggs, Sperm Embryos

· Treat as Property, Treat as Life, or something “special in between”

· GR: “genetic material” treated as property, and you “own” what your body produces

· Destroying Embryos

· Davis v. Davis weighed pros and cons of procreation bc W wanted to donate embryos to infertile couple and H wanted them destroyed( treated and analyzed as property and H prevailed because it’s a joint decision, weigh the options

· Takes into account moral dilemma of “life” v. “property”
Adverse Possession “AN ECHO”

· @US because Land title conflits in the new nation were widespread, so AP was for efficiency 

· GR: An occupant acquires title to land by AP if his possession is based on the “reasonable” owner given time, location, and nature of land:

· Actual

· MAJ: claimiant must physically use the particular parcel of land in the same manner that a reasonable owner would

· MIN: 10 states incl. CA: “cultivate, improve, or substantially enclose the property”

· EXCEPTION: “constructive” possession: if claimant has COLOR OF TITLE (claim to the land based on a defective document that purports to transfer title, such as an invalid deed or will) and if she is in actual possession to part of the land in the document then she has “constructive possession” of the ENTIRE parcel.

· payment of taxes is required by some states as a precondition to acquiring title by AP

· - natural inference theory – where the claimant by construction of buildings or other valuable improvements or by the building of fences has visibly shown occupation of a disputed strip of land adjoining the boundary, several cases have reasoned that the “natural inference” is that the assessor did not base the assessment on the record boundary but valued the land and improvements visibly possessed by the parties
· Exclusive

· Must not be shared with either the true owner of general public

· Doesn’t have to be absolute( in order to interrupt, true owner must RETAKE possession of property

· Open and Notorious

· so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim

· e.g. residing on the land, building fences, cultivating croups

· Case: Marengo Cave Co. v. Ross

· - P found cave and began charging people admission to explore it; P’s cave actually ran under neighbor-D’s land and his use of D’s underground land was not apparent from the surface

· Legal Significance: If O is unaware of the underground possession and could not become aware of it from surface inspection, AP cannot support a claim of title. [Casebook, 208]

· - pipelines: maintenance of an underground water pipeline is not “open and notorious”

· - minerals: extraction of minerals without any activity on the surface does not qualify as “open and notorious”

· Adverse/Hostile

· Without persmission, subjective intent

· Bad intent (Maine)

· Good intent (Iowa/OR/NY/IN/GA)

· Intent Irrelevant “objective” (MAJ; CA)

· Point is to give notice

· Continuous

· Need to be as continuous or as sporadic as is “reasonable” under the circumstances

· Howard v. Kunto : beach house being possessed by non-owner during the summers, and GR: seasonal use is okay depending on the nature of the property but in most cases it isn’t enough->HERE is is held OK bc its longer than the allowed tenancy period and fulfilled the other elements on AP

· EXCEPTION:  successive periods of adverse possession by different persons may sometimes be combined together to satisfy this element, only if the successive claimants are IN PRIVITY with eachother ( “tacking” ) Mannilo v. Gorski case 15 inch boundary dispute

· For the Statutory Period (ranges from 5-21yrs—CA is 5)

· GR: western states tend to require a shorter period of time

· Begins to runat the later of possession of discovery + claiming by P

· EXCEPTION tolling due to disability: must have existed at the time COA accured
· SOME states require that PA must pay all taxes against the property
· AP of Chattels (O Keefe Paintings)
· Diligent discovery is the start for when the  SOL begins to run; in CA is 3 years because of the “specific discovery” rule
Finders (Acquisition by Find)

· Finder:  first person to take possession of los or unclaimed property is a finder

· Requires both INTENT and ACT of CONTOL

· Locus in quo: where it is found

· @MOD 3 Categories

· Abandoned 

· Intentionally and voluntarily relinquished all rights, title, and interest in property.

· Intentionally abandoned like a baseball, then the first possessor is the key

· Lost

· Unintentionally and involuntarily parts with property through neglect or inadvertence and does not know where it is

· Mislaid

· Owner voluntarily puts it in a particular place, intending to retain ownership, but then fails to reclaim or forgets where it is

· McAvoy v. Medina lost wallet at barber shop, LOCUS has the duty of care to watch it (elastic rules)

· In CA, no reward for “finder fee” ; in iowa they do

· @CL: “Treasure Trove”

· gold, silver, currency intentionally concealed by an unknown owner for safekeeping in a secret spot in the distant past (ownership goes to the KING)

· Locus in Quo: Private Land

· GR:: objects found within a house or embedded in the soil on private land are awarded to the land owner not the finder

· Status of the finder: GR if it’s a lawful tenant, then it can belong to him, but not if he is a mere employee of the landowner (i.e.) a gardener or is present for a special purpose (to deliver mail)

· Tresspassers: sometimes they prevail, but many are concerned about condoning trespassing, so they hold that they acquire no rights to items unless its trivial or technical

· Locus in Quo: Public Places

· GR:  a valuable object left in a public place such as a store, bank, or restaurant is usually considered misplaid and awarded to the owner or occupant of the premesis, not the finder.

· @MOD: Statutes abolish most rules and replace it with the idea that the finder WINS

· has a duty to turn into police, post signs re: lost and if after a certain period of time its unclaimed, then it belongs to the finder

Acquisition by Gift

· Gifts of PERSONAL PROPERTY ({tangible like jewels) and intangible (like copyrights) are voluntary, immediate transfer of property from one person to another.

· Inter Vivos

· 1. Donative Intent

· Gruen v. Gruen “I therefore wish to ive you the resent in the oil painting” is expressly stated

· Conditional intent

· WEDDING RINGS: some hold that D can recover ring only if engagement isn’t his fault; @mod approach is to adopt the “no fault” rule and he can recover it regardless

· @MOD CA Statute 1590: its like a contract agreement and treat it as a breach of promise to marry

· 2. Delivery

· @CL:  connoted manual delivery aka actual delivery, unless it is too cumbersome or bulky to be handed over, so then you get to use(
· “constructive” if impractical or impossible. Occurs when the donee transfers the means of access and control of the property, most commonly a KEY.

· Newman v. Vost conveyed deliver of a bureau by handing the keys that unlocked the items

· Symbolic when manual delivery is difficult as well. Object that represents gift is physically handed over (think like the idea of “seisin”

· @MOD: enforcement of the delivery requirements on the demise; R3P says that it intent alone is enough

· 3. Acceptance

· easily established in almost all instances

· Causa Mortis

· Gift of personal property in anticipation of the donor’s imminently approaching death

· Intent is conditional, failure to meet condition revokes gift (some sttes allow the revocation to be elective)

· Alterntive to a will “emergency” will, but because not subject to the same strictness as wills, criticism is that perhaps its subject to fraud

· Gruen v. Gruen I wish to give you a painting when I die( is not imminent

· Cf. Holographic will which is handwritten will no witnesses needed if signed by the parties and provisions in the writing of the testator

· Gift Tax applicable if the gift is over 13k (Federal Estate Tax Problem)
Conveyance by Deed

· Basic document used to transfer an estate or other interest in land during the owner’s lifetime

· Three Basic Types

· General Warranty (contains six specific covenants of title that warrant against any defect in grantors title)

· Special Warranty (applies only to defects caused by the acts or omission of the grantor)

· Quitclaim Deed (no title covenants; does not warrant that he owners the property or that title is good- merely conveys whatever right title or interest that the grantor may have in the peorperty)

· Essential Requirements

· In Writing

· ID Parties

· Signed by Grantor (mentally able) + delivered

· Contain words of conveyance 

· Describe the property

· Consideration is required to make them a BFP “$1 and other valuable consideration”

· Recordation is irrelevant BUT if you record it, then its CONSTRUCTIVE

· Some states require a SEAL

· Gift Deed

· Donative Intent + Delivery + Acceptance (SAME!)

· Sweeney v. Sweeney
· A conditional delivery (delivery must be made to a 3rd person and not the grantee) requires that the deed be placed in a third person, not a party to the deed, until the event occurs, at which time the deed would be delivered to grantee.  Even though this may defeat the grantee's intent in the case at bar, it guards against false claims, fraud and fabrication of evidence.

· Rosengrant v. Rosengrant
· “name on envelope” not enough, because uncle still has the right of retrieval, should’ve set up a trust

· xfer effective @ death, sometimes good to avoid probate, but it doesn’t have the FORMALITIES of a will, and transferor obtains lifetime power over the property

· Solution?

· JTWROS

· Xfer of remainder interest after retained life estate

· Gift by deed but not recorded and held by agent

· TOD deed—not available in CA

· Alternative: TRUST

· Special fiduciary relationship in which one or more persons manage property on behalf of others

· Title to the trust property is dividided, with the trustee and beneficiaries holding different interests

· Trustee holds legal title to the trust property, which the beneficiaries hold equitable title

· @ death: settler must execute a writing that expresses intention to form a trust and IDs property, and complies with all the formalities for a valid will

· PRO: flexibility to implement the settlors intent, professional mamagement restraints on alientation doesn’t apply to equitable interests

· Spendthrift Trust

· Arises when the terms of the trust instrument provide both that the beneficiary may not transfer his interest and that creditors cannot attach or otherwise reach those interests

PRESENT Estates in Land (Freehold)

· Fee Simple Absolute “A and her heirs”

· Absolute, ability to convey during lifetime, no one can limit their power

· When they die, it does into their estate to distribute out

· @CL: only conveyed if precise legal formula was used @MOD looks at intentions

· Fee Simple Determinable

· Automatically expires at the time when a particular event offurs, immediately giving the transferor the legal right of possession

· Ink v. City of Canton “so long as used as a library”

· BUT conditions that are against public policy are not enforced Evans v. Abney conveying land for “white women and children” only

· CY PRES When the original objective of the settlor or the testator became impossible, impracticable, or illegal to perform, the cy-près doctrine allows the court to amend the terms of the charitable trust as closely as possible to the original intention of the testator or settlor, to prevent the trust from failing.

· Fee Simple Subject to Condition Subsequent (Deveasible)

· FS where the granting words are followed by a limiting condition in favor of the transferor, and accompanied by a right of entry future interest @CL estate could only be interrupted by PHYSICAL entry, @MOD notice is enough

· Subject to Executory Limitation

· FS that automatically espires when a stated event occurs, but gives the right to possession to a transferee.

· Shifting is where it diversts another transferee “to B and his heirs, but if C returns from France, then to C and his heirs”

· Springing is where it divests the transferor, following a gap in time during which no other transferee has the right to possession “to C and her heirs, if C returns from France.” Here O has the springing interest

· Life Estate

· Duration measured by the lives of one or more specified persons “life tenant”

· @CL; any freehold estate created only a life estate

· @MOD: presumes that every grant passes all of the grantors estate unless the intention is indicated otherwise

· Baker v. Weedon  in best interest of all parties, but relatively inflexable

· Fee Tail

· @CL: “heirs of his body” lives of lineal descendants of a designated period

Freehold Estates v. Non-Freehold Estates

· Free Hold Estates: Life Estate, Fee Simple, Fee Simple Determinable

· Non-Freehold Estates: Estate for Years, Periodic Estates, Estate at Will, Estate at Sufferance

· Others: Seisin, Feudal Instances, Inheritability

FUTURE Interests (definition purposes only)

· Always attached to a fee simple/life estate

· Retained by TRANSFERROR

· Reversion

· Possibility of Reverter

· Right of Entry (Power of Termination)

· Created in a TRANSFEREE

· Vested Remainder

· Given to an “ascertained period” and not subject to a condition precedent (other than natural termination)

· Contingent Remainder

· Given to an unascertained period + contingent upon some event

· Executory Interest

· Must cut short the interest of another transferee + DIVEST the transferor in the future

RAP (definition purposes only)

· Invalidates any interests not guaranteed to vest or terminate within a life in being plus 21 years, even in cases where vesting within the required period of time is extraordinarily possible

· Applies only to:

· Contingent Remainders

· Executory Interests

· Class Gifts

· Class Gifts

· “all or nothing” rule: if the gift to one member of the class might vest too remotely, the whole class gift is void

· not vested in any member until  vested in all members

· Basically: All Class members must be identified (“class closed”) + all conditions precedent will have been met

· Class-Closing Rule (rule of convenience)

· Either by “natural” closing of possibility of births

· Or by the distribution date if a beneficiary is then entitled to distribution (Restatement)

· Because they don’t want to have the “inconvenience” or allowing persons born after distribution to participate in the gift

· @MOD: “wait and see” approach or a USRAP 90 year period or Cy Pres

Concurrent Estates (co-ownership)

· Tenants in Common (TIC)

· Separate by undivided interest which of each can be conveyed by will

· Undivided, fractional share in the entire parcel of land + EACH is entitled to simultaneous possession and enjoyment of the whole parcel( has the right to sell, mortgage, lease, or otherwise xfer all or party of his interest without the consent of other co-tenants

· “unity of possession”
· NO Survivorship Rights

· @CL: conveyance to two or more persons presumptively created a JTWROS

· @MOD: a conveyance and a devise to 2 or more persons creates a TIC although some jurisdictions this statutory presumption is inapplicable if the grantees are married, but can be overcome by expression of contrary intent

· CON: does not avoid probate-> when A dies, 40% goes into probate estate, court supervision

· Property Law v. Tax Law Hypo (TIC and JT)

· A and B are co-tenants: if you own property, you get to take a deduction on your taxes

· If A pays 100% of the taxes, should A be able to claim 100%

· LAW says he can recover from B

· Joint Tenants With Right OF Survivorship (JTWROS)

· Each joint tenant has the right of survivorship( each has the right to sole ownership if the other dies first

· PRO: easy, cost efficient CON does NOT avoid estate tax

· @CL: required 4 unities in order to create valid JTWROS

· Time (must vest @ same time)

· Title (acquire title by same instrument or by joint adverse possession)

· Interest (equal undivided shares and identical interests)

· Possession (each has a right to the possession of the whole)

· @MOD: TIC presumed unless language otherwise suggests

· JTWROS( TIC if mutual agreement destroys one of the unities 

· @CL: when 1 of the 4 unities destroyed, even unintentionally(TIC

· @MOD: look at the parties intent AND if more than 2 parties, the severance of 1 doesn’t effect the JTWROS of the others

· Severance

· Severance of Joint Tenancies (Riddle v. Harmon)

· An action to sever a joint tenancy involving a decedent’s estate against her widow to terminate her joint tenancy by conveying her interest from herself as joint tenant to herself as tenant in common

· Woman was INTENDING TO SEVER but she didn’t use a “strawman”(TIC implies at least two people

· Delivery is SO people know

· intent

· H: YES.  One joint tenant may unilaterally sever the joint tenancy w/out the use of an intermediary device.
· To avoid the necessity of making a conveyance through a dummy  (“strawman”)

· Disregards the archaic rule that one cannot enfeoff oneself which, if applied, would defeat the clea intention of the grantor

· STATUTORY RULE: 683.2 (A)

· Execution + delivery

· Execution of a written instrument that evidences intent (riddle)

· WORRIED about potential fraud

· Joint Bank Accounts

· If $$ is joint tenants + you are signatories on account, you do not have to “return” the money (Lee v. Yang)

· Two Theories

· K theory surviving tenant entitled to balance of account open death of a JT as a result of being a “3rd  party” beneficiary between the depositor and the banking institution

· Gift Theory entitled to balance by virtue of the ordinary principles of gift law (intent to make gift and acceptance= survivors right)

· MAJ: surviving joint tenant takes the sum remaining on deposit in a joint account unless there is clear and convincing evidence that a convenience account was intended; BOP placed upon persons challenging the surviving joint tenant.

· Cf. Land

· Land co-owners share undivided interest in whole and neither can excluse from use/enjoyment of property

· Bank Accounts: donee non-depositor cannot compel depositor to share funds, can be required to reimburse for withdrawals contrary to depositors intent, creditors cannot access depositors funds to satisfy debts against the non-depositor

· Convenience Account

· For the convenience of the depositor such evidence may be sufficient to overcome survivorship feature

· “owner by P with a power in A to draw on the account during O’s life”

· Accounting

· Cotenant MAY be held accountable for withdrawal IF:

· Exceeds more than ½ the funds bc now now longer “equal”

· If made before depositors death without consent, may have to return ½

· Litigation Amount Cotenants

· Contribution: upkeep with maintenance, TAXES, insurance, up to fair rental value, if excused, they can ask others to contribute who also share the benefits

· Accounting

· Recovering for benefits: occupancy rent of land

· Other use of land

· improvements

· Partition

· Traditional “escape hatch” from confines of cotenancy, any TIC or JT can sue for judicial partition, which ends cotenancy and distributes property as solely-owned property and provides a final accounting amoung them

· In kind: physical division of the property into separate parcels (preferred)

· By sale:  forced sale and then profits divided 

· test: To determine whether a partition in kind or partition by sale is in the best interests of the parties, the court must look to the interests of all the parties, not just the economic gain to one tenant (Delfino v. Valencis)

· Fiduciary Duty to One Another

· A fiduciary is someone who has undertaken to act for and on behalf of another in a particular matter in circumstances which give rise to a relationship of trust and confidence

· Right to Possession

· Ouster try to enter into possession with the lesee, if lesee resists, remedies of an ousted tenant available 

· Absent an agreement, for a party to prove ouster and obligate the cotenant occupying the property to pay rent, the non-occupying tenants must demonstrate that the non-occupying cotenants were refused use and enjoyment of the land after a demand on the occupying cotenant. (Spiller)

· Injunction and damages

· Adverse possession

· Outsted persons responsibilities

· Right to Lease

Marital Property (Community Property)

· @CL: H & W were ONE LEGAL ENTITY and it couldn’t be severed by one party

· Coverture: personal property of W become H’s

· Jure Uxoris: real property was acquired by H and he could collect profits off of it

· Widows would receive a “dower” which was like 1/3 of the H estate

· Curtesy (life estate in each piece of H’s properties)

· @MOD: Elective Share: Right to Renounce and Receive Portion of the Estate (1/2 or 1/3)

· Courts Divide Using Equitable Principals

· Tenancy by Entriety (TBE)

· Now abolished in many states: only for H and W, subject to:

· Possession: equal rights to entire 

· Interest: equal % ownership

· Title: same deed or will

· Time: created @ the same time

· Marriage

· RIGHT OF SURVIVORSHIP  @CL not severable, unilaterally severed only by DIVORCE, DEATH, or the agreement of both spouses. (MOD)

· Xc. If one spouse murdered the other, then the TBE is severed and the murderer cannot enforce right of survivorship

· IF unmarried

· Some consider resulting estate to be a JT, re: intent

· Some strictly default to TIC

· Protection against Creditors

· MAJ: Sawada v. Endo
· Auto accident, D was at fault, jmj cannot be paid perhaps bc the land which was to be used was conveyed to sons in “tenancy by the entirety”

· H: The tenancy by the entirety is not subject to the claims of his or her creditors. The conveyance was not fraudulent and cannot be set aside. + public policy

· IRS NOT EXEMPT

· There are only 25 states + DC have TBE 

· None of the comm. Property states do

· Community Property

· CA, LA, TX, NM, AZ, NV, ID, WA

· Principle: the earnings of either spouse during marriage, and all the property acquired with those earnings are deemed “community property”—each spouse owning ½ undivided interest in all community property

· Property acquired before marriage or through gift, devise, bequest, or descent is “separate property”

· Principle of tracing

· If I’ve got separate property and I can trace it then it retains it sep property character <-easy to prove w/ life insurance

· If Bank ACCOUNT w/ comingled funds it is ALL CP

· $$ from separate property (like rent) is CP in THREE STATES TX,LA,ID

· no ROS

· CA CASE: Marvin 1976 whether or not you can have CP at all depends on your domicile, it’s the sight of the real estate that rules re: CP or not (look at intent of parties

· Extending property rights to unmarried couples

· “palimony”

· unmarried cohabitants might have expectations that courts could fairly apportion property accumulated through mutual efforts

· MAJ: in over 30 states, poperty rights may exist between unmarried couhabitants

· Dissolves upon death or divorce and 50% interest vests and they become TIC

· Quasi- community property if it would have been, then its treated as community at divorce and death and if its acquired elsewhere outside of a CP state

· Creditors cannot get family home, bible, clothes, things essential to make a living

· @CL: H creditos could  access all owned by BOTH

· @MOD: look at who “actually owns” and they can access to pay off community debts (i.e. a mortgage with both names on them)

Landlord-Tenant

· 1. Term of Years (Tenancy for Years)

· a non-freehold estate for a fixed period of time computable by a forumala that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory

· @CL: no limit on number of years

· @MOD: Statutes Limit

· Termatinates automatically when the agreed period ends, without any notice OR breach of T’s duties (rent, waste, illegal use)

· 2. Periodic Tenancy

· Lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination

· “month to month” or “year to year”

· @CL: half a years notice is required to terminate a year to year tenancy; for LESS than a year, must give notice the length of the period not to exceed six months (terminates on the final day of that period)

· @MOD: Statutes that mandate a particular form of written notice of termination in a designated manner (standard 30 days, but could by 7 to 60)

· 3. Tenancy at Will

· Tenancy with no fixed period that endures so long as both landlord and tenant desire

· R1P looks at intent of parties to determine if the interest is a determinable life estate (making it one sided terminatable)

· Can be terminated at any time by L or T ; e.g. “friend staying at your house”

· @CL: ends immediately at their will and doesn’t even need to be express, if one party dies or the other puts it up for sale, they are showing their INTENT

· @MOD:  Statutes in most states provide that advance notice is needed (30), converting the T@W to a PT, some recognize conduct as sufficient for termination

· When a person leases property to the other with the terminology "...as long as" is indicative of a determinable life tenancy, and can only be terminated at the will of the grantee or at the grantee's death. (Garner v Gerrish)

· 4. Tenancy at Sufferance (holdover tenant)

· not a true estate in land and does not create a landlord-tenant relationship

· arises when a T holds over at the end of a valid lease period; T’s entry was lawful but his continued presence is not

· termination requires no notice bc its not an estate, and he may evict and sue for damages (either fair rental value or prior rent)

· “Holdover Tenant”

· a tenant who remains in possession of leased premise after the leasehold estate ends

· @CL: has options, he can either evict or hold the tenant to  a new tenancy (periodic tenancy)

· EXCEPT the holdover must be a voluntary and intentional on T’s part (he can’t be mentally ill or there cant be broken elevators stopping him from leave) and it must be for more than a fraction of a day + good faith + failure to remove personal items NOT a holdover

· @CL Doctrine:

· Conventional common law holdover doctrine is said to be for the benefit of tenants b/c it secures to the incoming tenants that they can move in when they planned. But the penalty imposed on the holdover tenant is often out of proportion to the injury to the landlord and the incoming tenant.

· @MOD certain Jurisdictions

· Specific the length of the holdover tenancy (not exceeding 1 month when rent is payable monthly, or otherwise one year)

· Other convert into a tenancy at will for a rent of a reasonable value, even if less than original rent

· Essential Elements of a Lease (Creation of Tenancy)

· Matters whether or not an arrangement amounts to a lease because leases give rise to the landlord-tenant relationship, which carries with it certain rights/duties/remedies not in other types of relationships

· Conveyance v. contract

· “a lease transfers a possessory interest in land, so it is a conveyance that creates property rights, but it also come with a number of covenants which creates contract rights
· Statute of Frauds: few jurisdictions allow oral leases for less than a year, but they create a periodic tenancy which is not subject to the SOF (also, beware of form leases because they take away tenants bargaining power)
· Residential v. Commercial
· Residents given more rights now, here traditional pro-landlord doctrines still largely govern commercial leases, with only slight momentum toward enhanced tenant rights, they assume that commercial tenants can adequately protect their interests through negotiation
· Anti-Discrimination Selection of Tenants

·  @MOD: Fair Housing Act 42 U.S.C.A. §§3601-3619, 3631 (exemptions under §3603,§3604)
· refusing to rent or sell
· refusing to negotiate for a rental or sale
· discriminating in terms, conditions, facilities, or services involved in a rental or sale
· falsely representing that the prop isn’t available for inspection, rental, or sale
· publishing any advertisement that indicates any preference or limitation on prospective buyers of tenants
· @CL: no restrictions on landlords freedom to select/evict tenants, consistent with the right to exclude people from your land
· cannot discriminate against families with children (Soules, US v. Badgett “although the one bedroom one period standard was facially neutral, it had a disparate impact on children”
· Civil Rights Act of 1866
· State Legislation (CA prevents discrimination based on marital status)
· A Lease needs to:
· ID Parties

· Description of Premises

· $$rent and when it’s due

· Term of Lease

· Satisfy SOF

· Landlords Duties

· Deliver Possession

· Actual—English

· Legal—American(no duty on lessor  to open the premises for entry of tenant

·  A taking of both the American and English rules: there is a statutory method for lessees who did not have delivery expressly stated in their agreement.  There is an implied covenant in such cases on the part of the landlord to assure to the tenant the legal right of possession -- that at the beginning of the tenant's term there is no legal obstacle to the right of possession. (Hannan v. Dusch)

· Covenant of Quiet Enjoyment
· Not breached unless breached unless actually/constructively evicted(
· @CL: breached by wrongful eviction
· @MOD: constructive eviction because the lease is more of a contract for a bundle of services
· Actual: Physically excludes T from accessing property
· T can remain in possession and stop paying rent or he can terminate and sue
· Constructive:
· @CL: L fails to perform obligation OR there is a substantial interferance with T’s enjoyment and use AND they must give notice to remedy AND must vacate within a reasonable amount of time( once vacated, duty to pay rent stops and they can seek remedies
· @MODL can remain on premises and can withhold rent as “self help”
· Tenants duties
· Repair
· @CL: yes
· @MOD: no duty to repair (but must notify L of issues)
· Pay Rent
· @CL: yes, this is an independent covenant
· @MOD: yes, unless L breaches and then you can withhold (but sometimes it needs to be deposited into an account)

· Not to Commit Waste (both CL and MOD)
· Illegality
· If lease restricted to actvities which are illegal( VOID
· If not illegal at the time of lease and becomes illegal, then T can void (e.g. speakeasy), but not is the lease doesn’t restrict to just tht one use

· Commercial Frustration
· If a government act makes a lease less valuable it is “frustrated”
· Can Terminate IF
· Landlord knew of Tenants intended use of premesis
· Total or near total frustration of value
· Not reasonably foreseeable by either party @ time of lease
· Subleases and Assignments (transfers by tenant)

· Privity of contract:  two parties who have a contractual relationship, entering into a lease is privity of contract and estates, and they are bound by the covenants in the lease

· Privity of Estate:  relation based on promises made to eachother regarding the land interest, it is the privity bound by covenants that run with the land (i.e. touches and concerns land)

· Assignment
· Tenant transfers his entire remaining term to A

· Landlord and Assignee are not in privity of ESTATE but not Privity of K

· Landlord and Tenant remain in privity of K unless excused by “novation”

· TEST (Ernst v. Conditt) (objective, strict
· 2 tests for assignment v. sublease: 1- assignment arises when the lessee transfers his entire interest under the lease. If the lessee transfers anything less, a sublease is created and lessee retained a reversion. 2 - Intention of the parties - the actual words used are persuasive but not conclusive. 

· MIN: intent of the parties (subjective)

· Refusal of an Assignment by Landlord (Kendall v. Ernest Pestana)
·   Policies against restraints on alienation and the implied contractual duty of good faith and fair dealing show that there is no commercially reasonable objection to the assignee or the proposed use.

· Restrictions on transfer: even though the alienation rule does not directly apply, they are still against public policy, so any restriction will be construed narrowly in favor of free alienability

· Assignment can still occur if the landlord does not restrict it (if they restrict/preven sublease, assignment can still occur)

· Important to distinguish because landlord wants the ability to control what happens on their property

· Minority rule is the modern trend; cannot withhold approval for arbitrary reasons

· Minority rule: where a commercial lease provides for assignment only with the acceptance of the prior lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignee or the proposed use

· Dumpor’s Rule: landlord says you can’t assign or sublease, L waives the provision for whatever circumstance, T1 wants to assign to T2; Dumpor’s rule says that because L approved sublease/assignment to T1 from T, he changed the terms of the contract

· Not sure whether it applies in California

· Can be avoided by being explicit in the first sublease/assignment

· As a practical matter, Dumpor’s rule cant be used in majority rule jurisdictions

· Sublease
· Tenant transfers to subleaser less than the entire remaining term
· Landlord and subleaser are not in Privity of K or Estate
· If Subleaser fails to pay rent then landlord can collect from tenant
· No Specified Standard: The Silent Consent Clause

· Sole Discretion v. Reasonableness Clause (allowance of xfer)

· Lease states that landlord must consent but the standard for consent is silent

· TRADITIONAL/MAJ: sole discretion standard of the landlord (efficiency of a bright-line test, if parties wanted it another way they should’ve bargained for it)

· @MOD: reasonable standard (illustrated by Kendall v. Ernest Pestana) + GFFD standard

· Excessive noise?

· In instances, cases go both ways with valid arguments, different than the landlord having a responsibility to make the cotenants quiet/premises enjoyable
· Could be a public nuiscance
· Smoke-Free?

· Same issue;  health issue
· Implied Warranty of Habitability

· @CL: no warranty, property was “as is” and caveat lesee, except for short term leases of private homes (like vacation homes)

· @MOD: ensures (Javins)

· habitable @ lease commences

· habitable throughout duration

· dependant covenant

· applied to residential leases

· public policy: to improve quality of housing and public safety

· PRO:  utilitarian argument because tenants have reduced bargaining power

· CON: law and economics scholars say that it reduces the amount of affordable housing because there are extra costs imposed on landlords and they’ll pass it on to T’s.

· Breached based on (Pugh v. Holmes)

· Condition violates housing code

· Nature/seriousness of defect

· Length of time condition has exists

· Age of the structure

· CANNOT WAIVE and T MUST NOTIFY L (Green v. Supreme Court 10 C3616(1974)

· Tenants Remedies if BREACHED

· Recission: can terminate and vacate premesis

· Withhold rent until cured (some jurisdictions request that rent go into an account)

· Repair themselves and deduct from rent (notify)

· Sue for Damages

· % diminuition in value (rent-% loss caused by B/K)

· Fair Rental Value (Rent-“as is” condition value)

· Abatement  of rent (R2P—FRV Before-FREV After

· Retaliatory Eviction

· L cannot terminate the lease with T because of notice of breach of IWH

· Commercial Settings

· @CL: no IWH

· @MOD: now there is a warranty of suitability

· Landlords Remedies for Breaching Tenants

· Self Help

· @CL: landlord can use self-selp to retake possession if 1) LL is legally entitled to possession and 2) the means of entry are peaceful

· @MOD: Landlord cannot use self help to retake premesis for defaulting tenants(Berg v. Wiley)

· Notes on Berg

·  “Self-help” method by landlord; permissible (but not in California)

· Repo of a car is another method of self help (when person stops making payments on a car)

· Test for rights to self-help; question is whether he engages in self-help without the use of force

· She has remedies against him for breach

· Mitigation

· LL's do have an obligation to make a reasonable effort to mitigate damages when a tenant abandons in order to have  a colorable claim for damages. (Sommer v. Kridel)

· For (Tenant): question of fairness, equitable rule for tenants, 

· Against (Landlord): encourage people to engage in contract freely, hold tenant responsible for what they signed

· Landlord mitigate damages on behalf of first tenant (leasing to Y on behalf of original tenant X)

· There is still a split of authority over this question, the trend amount recent cases appears to be in the favor of a mitigation requirement

· MAJ: based on principles of property law which equate a lease with a transfer of a property interest in the owner’s estate. Under this rationale, the lease conveys to a tenant an interest in the property which forecloses and control by the landlord

· Abandonment

· Can terminate lease with 

· Express acceptance

· Implied acceptance

· Conduct “by operation of law”

· Surrender

· Tenant transfers lease back to LL; Courts look at INTENT of parties to see “surrender by operation of law”

· 1. Can sue for UNPAID RENT

· 2. Relet on behalf of T and reserve the right to sue

· 3. Accept surrender and relet on behalf of himself

· 4. Treat as Anticipatory Repudiation (K law) and sue for damages

· Means of Collecting

· Security deposits

· Lease signing “bonuses” or “consideration” for signing

· Deposit characterized as “liquid damages”

· Rent Acceleration

Servitudes

· Private restriction on land use to create rights in some people and responsibility/burdens on others
· Private, contractual mechanisms for controlling land use and access, intended to bind future owners of land, NOT JUST THE PARTIES OF THE AGREEMENT

· EASEMENT

· Rights arising from a grant of a non-possessory interest in certain rights/restrictions for the properties use from one landowner to another

· REAL COVENANT

· Rights arising from a PROMISE respecting use/non use of land

· EQUITABLE SERVITUDE

· No available remedy under damages for ES, injunction or specific performance enforced

· Six questions to ask about all servitudes
· 1.creation: intended to create, satisfies SOF, express or implied?

· 2. Validity & Scope: not illegal, unconstitutional, or violating public policy

· 3. Who can enforce?

· 4. Against whom can it be enforced?

· 5. Defenses to enforcement and remedies?

· 6. How can agreement be terminated/amended?

Easements

· A  non-possessory right to use land in the possession of another
· Does not give the holder any right to possession of land

· Viewed as an INTEREST IN LAND not as a contract, which means its subject to the SOF

· A person cannot hold an easement on his own land

· DIFFERENT THAN license, profit a prendre, real covenants or equitable servitude
· Affirmative or Negative
· + : right to go onto another’s property and use/do things on the servient land

· - : entitles the dominant owener to prevent the servient owener from doing a particular act on the servient land

· Appurtenant or In Gross
· Determined by intention of the parties!

· Appurtenant: benefits the easement holds in using the dominant land IN A SPECIAL SENSE as the owner of the dominant land, as attached to the dominant land not to any partcular owner of that land.

· In Gross 
· Willard v. First Church of Christ you can reserve interest in property to third party (in this case is was only for this particular user—the church being able to use the parking long)

· Personal to the holder, it benefits the holder in a personal sense, whether or not he owns any parcels of the land

· Only requires a dominant estate (i.e. telephone wires strung over U’s land will benefit him regardless of if he owns the land or not)

· Easement Appurtenant is automatically transferred when the dominant tenement is transferred, while an easement in gross remains with the holder

· Express Easements
· Arises only when a landowner agrees to burden his or her land.

· 1.Voluntarily created in a deed, will, or other written instuments (by grant or by reservation)

· GRANT needs to be:

· In writing

· ID the grantor and grantee

· Contain words manifesting intention to create an easement

· Decribe the affected land

· Be signed by the grantor

· SOF APPLIES

· 2. By Reservation the same, but controvery over whether or not it can be created in a third person (Willard v. First Church of Christ( says YES) but @CL it could only be reserved for the grantor

· Easements Implied from Prior Existing Use
· SOF inapplicable! 

· Requirements for CREATION

· 1.Severance of title to land held in common ownership

· Tract of land held in common must be divided into two or more parcels and at least one must be retained by original owner

· 2.And existing, apparent, and continuous use when the severance occurs

· Prior to severance this would be called a quasi-easement

· E.g. s using the gravel road across part of his land to benefit another party ,and the road is readily visible and S’s use has been continuous over the years

· Apparent= discoverable via reasonable inspection (you’re not required to know about underground sewer pipes

· Van Sandt v. Royster if land may be used without an easement, but cannot be used without disproportionate effort and expense, an easement may still be implied in favor of either the grantor or grantee on the basis of necessity alone

· 3.Reasonable necessity for the use at the time of severance

· Met if dominant tenement would be forced to expend substantial money or labor in order to provide a substitute for the easement

· Easements by Necessity
· Virtually all decisions involve road easements to reach landlocked parcels

· The servient owener is usually permitted to select the location for the location of the road easement and it only endures for as long as the necessity is there

· Elements

· Severance of title to land held in common ownership

· Strict necessity for the easement at the time of severeance

· Traditional View @CL

· Strict Necessity i.e. entirely surrounded by privately ownerd land without touching any public road and there must be no other easement to  a road

· Modern R2P View: @MOD

· Reasonable necessity for easement—must be convenient and benefitical to the normal use and enjoyment of the dominant land

· Elements under Othen v. Rosier
· Above PLUS In order to find an implied easement, you must look back to the time of the common owner and determine whether the easement was a necessity and not a mere convenience at the time of the severance of the dominant and servient estate.
· Policy Interest: societies utilitarian inrerest in encouraging productive use of land and parties presumed intent

· Prescriptive Easements
· Example: A regularly driving her care over O and then down B’s driveway in order to reach a road—can B install a gate on the driveway that blocks A’s access?

· Applies to POSITIVE easements only (not possible w/ negative easement)

· Property rights in the land of another can be acquired by conspicuous, long term use.
· Similair to its cousin ADVERSE POSSESSION but the difference is the outcome: AP gets title, PE just gets the easement

· English Law

· Lost Grant Theory: if person had been using anohers land for a perquisite period of time, it was presumed to be by grant from some former owner, which grant was now lost  (OLD)

· American Law (MAJORITY)

· Rejects English theory, PE mirrors AP doctrine and includes the same list of required elements (AN ECHO) and borros the principles of “tacking” and “tolling”

· Requirements (vary from state to state)

· Adverse (hostile, non-permissive, inconsisten with permission/rights of owner)

· Jurisdictional split over OBJ/SUBJ test

· Open and Notorious

· Continuous (reasonably unbroken; seasonal( maybe)

· Uninterrupted (MAJ: actual interruption, MIN: Protest of Use

· Does not need to be EXCLUSIVE

· SOL starts to run when a COA is gained; “light and air” cannot be acquired this way

· Irrevocable Licenses or Easements by Estoppel
· A allows B to use land, A reasonably foresees that B will substantially changes his positionthen Q revokes after B changes position

· Can be oral, doesn’t have to be called an “easement”

· Equitable Easement (California)
· Linthicum v. Butterfield

· in a dispute between owners of neighboring parcels involving the use of a roadway, trial court judgment is affirmed in part, reversed in part, and remanded where:

·  1) the trial court balanced all the hardships and acted within its discretion in denying the injunction;

·  2) the court did not err in failing to award damages;

·  3) the court's decision is remanded so that the trial court can clarify their judgment with regard to the width of the easement and roadway; 4) the court's erred in granting judgment against plaintiff on their second cause of action to quiet title; and 

· 5) the trial court properly held that that the Bjorklunds' Code of Civil Procedure section 998 offer is valid.   

· Public trust Doctrine (recognized in SOME states)
· Raleigh Avenue Beach Club v. Atlantis Beach Club  v. Matthews Approach
· In Raleigh, the owner of the area is a “true private entity”

· Raleigh: 

· residents and nonresidents wishing to use ocean waterfront in this particular municipality had no other option but to use privately held beaches. The club did not provide any evidence showing that the public’s recreational use of the upland sand would interfere with its ability to service its members.

· Matthews:

· Public use of the upland sands is “subject to an accommodation of the interests of the owner” and sets forth the following test:

· Location of the dry sand area in relation to the foreshore

· Extent and availability of publicly-owned upland sand area

· Nature and extent of public demand

· Usage of the upland sand land by owner

· Scope of Easements
· Manner, frequency, and intensity of use (examine!)
· Circumstances re: creation of easement

· Express, implied, or Rx

· Purpose

· Use cannot be “substantially broaders” ( normal, foreseeable development OK

· Courts DIVIDED on if it can MOVE on the property

· SERVIENT owner has NO obligation to maintain (the one who is burdened by the easement)

· GR: easement holder cannot use the easement to benefit any parcel other than the dominant land

· Exception:  Brown v. Voss @MOD: converted the traditional “bright line” rule into a rather mushy standard that requires a case-by-case analysis (allowing for damages rather than injunctions)

· Transferrability of Easements
· Appurtenant
· Deemed attached to a particular dominant parcel; any transfer of title to the dominant land also automatically transfers the benefit of the easement, unless there is a contrary agreement

· Any transfer of title to the servient land usually transers the burden of the easement

· In Gross
· @CL: non-transferrable!

· @Middle: commercial easements are transferrable

· Miller v. Lutheran Conference + Camp Association
· The assignee cannot divide the assignment in an easement in gross; instead he must share them.  So, Rufus and the church had to share the land alike.  One cannot convey a share in the common right.

· Doctrine of Mountjoy: If an assignee decides to assign his rights further, he "must assign his whole interest to one, two, or more; but then if there be two or more, they could make no division of it, but work together with one stock."

· (the right of a grantee may be assigned, but if to more than one person, the two parties must work together)

· @MOD: Commercially allowed for economic purposes, almost ALWAYS

· @MOD: non commercial SOME say YES, not allowed when intent not there

· Termination of Easements
· 1. By the terms of the document/when necessity ends

· 2. Merger of the dominant and servient estate (cannot have easement against yourself)

· 3. Release in writing from the servient estate

· 4. Abandonment (lack of use not enough) (OVERT ACT)

· When the government puts into play a series of events which result in a taking of private property, the fact that the government acts thought a state agent does not absolve it from the responsibility and consequences of its actions. (Presault v. US re: shutdown railroad line “rails to trails”

· Only valid because 1) abandoned for 26 years 2) removed all rails, switches, etc., rendering use as a railroad impossible

· 5. Presciptive: if use violates a servitude burdening the property

· 6. Forfeiture, such as misuse (@MOD: enjoins and doesn’t allow misuse)

· 7. Changed conditions not available for easements but parties can argue frustration of purpose
· NEGATIVE Easements
· @CL: only four types of negative easements were allowed

· blocking windows of blackacre buildings

· blocking air that flowed  to B in a define channel

· blocking water that flowed to B in a defined channel

· removing support from B buildings

· @MOD: easement of view allowed and also the conservation easements also allowed (and sometimes a solar easement)

· Tax deductions given as incentives to donate the conservation easements.

· Façade preservation easement preserves face of an historic home

· Primary residence esement is for vacation homes

· Profits a Prendre
· The right to enter the land of another and remove timber, minerals, oil, gas, gravel, game.

· It involves right to use the land in possession like another person, butit includes the right to sever and remove some substance from the land

· Retains term for convenience, but GR governed like easements
Licenses

· Right to use the owners land that is REVOCABLE AT WILL

· Can be created orally

· EXCEPT when the license would have been an easement but for an SOF issue AND

· Licensee makes “substantial experientures” in reliance (then easement by Estoppel!)

Real Covenants “running with the land”

· Follow restatement; Cain agrees with restatement and CA will probably follow with the restatement
· An agreement between two parties which has the additional quality that it is binding against one who later buys the promisors land or are enforceable by one who later buys the promisee’s land
· Subject to legal rather than equitable relief; $$damages, not injunction or specific perofmrnace
· Primary example: developer with a large tract of land, carvs it up into lots of little lots,  and he starts selling them off and in each one of the deeds, he says “this land is restricted to residential use only”

· Extends the burdens and benefits of land use covenants to the successors of the original parties
· Can be affirmative or negative
· Broader than a “negative easement” (only 4 types recognized + conversation ones, so this is more broad)

· Negative
· Restricts the use of the promisors land usually satisfies the “touch and concern” and are usually in subdivision or condo developments

· Covenants not to compete don’t satisfy and it is banned by statutes in many states (like CA)

· A reciprocal negative easement is attached to all lands sold in a common development scheme, and even though a restriction is outside of the direct chain of title, subsequent buyers will be deemed to have constructive notice because of their duty to check the title of neighboring lots.

· 
“reciprocal negative easement” (Sanborn v. McClean)

· Affirmative
· Requires the promisor to perform some affirmative act, usually a payment of $$

· They traditionally do not “touch and concern”

· i.e. paying real property taxes, purchancing insurance, HOA’s

· Benefit and Burden are analyzed separately( does not run if it fails to “touch and concern”

· Requirements  4 BURDEN of a Real Covenant (requirements for covenant to run) @CL
· 1. Must be in writing 

· 2. OG parties must intend to bind their successors

· 3. Must “touch and concern” land

· must directly relate to the use of the land

· 4. Horizontal Privity must exist

· between the original covenanting parties

· @MOD: not necessary because it’s a meaningless anachronism and can be easily circumvented through a “straw transaction”

· 5. Vertical Privity must exist

· between one of the covenanting parties and a successor in interest

· if successor acquires LESS than the entire estate, no VP exists

· 6. Successor must have NOTICE of the covenant

· actual

· record

· inquiry

· imputed

· Requirements for BENEFIT Real Covenant to Run for Successors
· In writing

· Intend to benefit successors

· “touch and concern”

· vertical privity necessary (
NO HP OR NOTICE NEEDED)

· Disciminatory Covenants
· Shelley v. Kraemer

· Brief Fact Summary. Petitioners Shelley, who were black, bought a home in a neighborhood in which thirty out of thirty-nine parcel owners had signed a restrictive covenant which stated that no home was to be sold to any person who was black, which led to the suit by the neighborhood to undo the sale of the property to Shelley.

·  Synopsis of Rule of Law. The Fourteenth Amendment’s guarantee of equal protection applies in this case to prohibit the enforcement of the restrictive covenant at issue due to the fact that the provisions of the Fourteenth Amendment apply only where there is state action, which is found in this case due to the action of the Supreme Court of Missouri in enforcing the agreement, the result of which is to deprive the Petitioners of their property.

· Does 14th amendments apply to “private covenants?”

· Single-Family Residents + the Group Home
· Courts are divided on this

· Hill v. Community of Damien of Molokai ( operating a goup home for four unrelated individuals with AIDS was use for “single family purposes”

· “structure, setting, atmosphere” consistent with single family dwelling PLUS public policy reasons under the Fair Housing Act against handicapped persons + Statutes

· Termination of Covenants
· 1. By it’s own terms

· 2. Release of rights

· 3. Eminent domain or other gov. action

· 4. merger

· 5.Anti-Discrimination Statute

· 6. Abandonment

· 7. Changed Conditions

· :Western Land Co v. Truskolaski Even though nearby avenues may become heavily traveled thorough-fares, restrictive covenants are still enforceable if the single-family residential character of the neighborhood has not been adversely affected, and the purpose of the restrictions has not been thwarted.

· In order for community violations to constitute an abandonment, they must be so general as to frustrate the general purpose of the agreement.

· Rick v. West By the settle doctrine of equity, restrictive covenants in respect of land will enforced by preventive remedies while the violation is still in prospect, unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive.  Relief is not withheld b/c the money damage is unsubstantial or even none at all.

· Pocono Springs v. MacKenzie Abandoned property is that to which an owner has voluntarily relinquished all right, title, claim and possession with the intention of terminating his/her ownership, but w/o vesting it any other person and with the intention of not reclaiming further possession or resuming ownership, possession, or enjoyment.

· Modern R3P Version
· Discards historic labels (privities, etc.) and labels them all as “servitudes”

· Eliminates:

· Horizontal privity

· Vertical privity

· Gross/appurtenant

· “touch and concern”

· HONORS any covenant that is:

· 1. In writing

· 2. Benefits intended by contracting parties

· 3. Not illegal, unconstitutional, or against public policy

Equitable Servitude

· promise concerning the use of land that 1) benefits and burdens the original parties and their successors and 2) is enforceable in equity (injunction/specific performance)
· An equitable servitude, enforceable by an injunction in this case, is a covenant respecting the use of land enforceable against successor owners or possessors, regardless of its enforceability at law.  Equity requires that the parties intend the promise to run, that a subsequent purchaser have actual or constructive notice of the covenant, and that the covenant touch and concern the land.  Horizontal or vertical privity are not essential in equity for the burden to run.  The benefit runs to all assignees, and possibly to adverse possessors. (this reasoning is taken from the book) (TULK V. MOXHAY)
· Requirements for BURDEN TO RUN
· 1. In express writing unless courts find intent in context
· 2. Intent to bind successors
· 3. Must touch and concern the land
· 4. Must provide notice
· *”failed” real covenants( equitable servitudes
· easier standard to meet than for real covenant

· broader array of defenses apply

· injunction, not damages

· Requirements to BENEFIT to run
· Be in writing or implied from “common plan”

· Original parties must intend to bind successors

· Promise must “touch and concern” land

· Implied Servitudes
· If negative servitude, in the deeds to early purchasers of other lots that makes it clear that restrictions are intended to bind all ltos but developer fails to include it in subsequent lots, it still applies (implied reciprocal Sanborn v. McClean)

· From a common plan:  files a declaraton listing restriction and they are consistent with promotional materials, flyes, maps, plats, or acting in a way to imply the restrictions(OK

· Maps or plats:  uses descriped in map/plat implicitly restrict the land

· BUT( if   NO notice then its not enforced

· In CA( requires express, must be in writing and signed by grantor

· Termination of Equitable Servitude
· 1. By its terms

· 2. Merger of burdened/benefitted estates

· 3. By agreement of all parties

· 4. AP/RX( owner of restricted use property uses in violation w/ intended use

· 5. Abdonment or waiver (required intent)

· 6. Changed conditions

· 7. By statute

· Under R3P
· Same as above, only requires

· 1. In writing

· 2. Intent to bind current and future successors

· 3. Not illegal, in violation of public policy

Zoning

· public ordinances restraining the use of land
· @CL: didn’t exist in England until Ebenezer Howards “Tomorrow” in 1898

· @MOD Americans insterest in zoning for:

· 1. Separation of uses

· 2. Protection of the single-family home

· 3. Low-rise development

· 4. Medium-density population

· 1922 Standard State Zoning Enabling Act (utilitarian) 

· allocation of police power to regulate, allows for “special exceptions”

· Village of Euclid v. Ambler Realty (1926)
· Is zoning a good exercise of police power?

· Constitutional issue

· Is zoning in this area a violation of the 14th amendment that no state shall deprive any person of life, liberty, or property without due process of law NOR shall any state deny to any person within its jurisdiction equial protection of the laws

· 1. A Zoning ordinance is presumed to be constitutional

· 2. The ordinance will be help up against substantive due process and equal protection attacks unless it is arbitrary and unreasonable, having no substantial relation to puvlic health, safety, welfare, or morals.

· 3. A court may not conduct an independent review of the wisdom or policy or zoning; the validity of the legislative classification should be allowed to control

· Case List (showing the developments)
· Buchannan v. Warley (1917)

· Racial restrictions in zoning ordinances

· Violates substantive due process

· “the means adopted reasonable tend to accomplish a lawful purpose”

· slip from property right to liberty right

· §1982

· NOT a legitimate exercise of police power( violating the 14th amendment

· Not very explicit but given the times, this case gets cited as a substantive due process case

· Parrish- the end of the substantive due process/liberty of contract

· Substantive Due Process Revived

· 1965 Griswald v. Connectucut: right to privacy is a fundamental right

· Post 1965 zoning cases

· Village of Belle Terre v. Boraas

· Restriction: single family dwellings (constitutional challenge

· Definition: one or more persons related by blood, adoption, or marriage

· 6 unrelated students renting a single fam dwelling

· students lose; rational basis

· Moore v. City of East Cleveland

· 1977; single family restriction

· “no more than one set of grandchildren”

· as applied o “nuclear family” the ordinance is unconstitutional/scrutinized

· State Cases

· City of SB v. Adamson (no more than 5 unrelated ppl) (under state constitution it is a violation

· Policy Issues re: Zoning
· In a nutshell, those against zoning believe that keeping Houston free of zoning:

· Protects property rights

· Gives owners the ability to choose how their land is developed

· Delimits use of regulation to impose any type of segregation

· Maximizes a property’s potential 

· Keeps housing, business and consumer costs down due to availability of developable land

· Removes strain on taxpayers to pay for costs associated with zoning 

· Allows for mixed use development, putting residences, work and shopping in proximity

· Those who think Houston would be better off with zoning believe that it:

· Gives the community more control over how land is used

· Preserves existing neighborhoods

· Prevents intermingling of incompatible land uses

· Creates a logical organization for land usage

· Helps conserve environmentally endangered areas

· Helps home values by controlling the size and kind of businesses in an area

· Provides a citywide planning vehicle 
Direct Takings (eminent domain)

· State and federal government have the power to take private property for public use via condemnation proceedings
· Justification
· @CL: a landowner had no right of compensation, but US custom was always different, and the takings clause reflects that

· Efficiency argument for acquiring land for the good of a utilitarian overall benefit, encouraging government to weigh the benefits and the costs

· Fairness( may shift wealth around

· Alternative to taxation

· Limitations under the 5th Ammendment “nor shall private propery by taken for public use without just compenation”
· “public use” ( must reationally be related to the use of eminent domain power

· Just compensation required (fair market value on it’s best/highest use)

· Public Purpose Test
· Can be transferred to private party as long as SOME public benefit arises from the use

· Cases
· investment backed expectations
· Regulation authorized by statute that sufficiently frustrates the rational expectations of investors in land capital can amount to a “taking” even if it serves an important public purpose. Penn Central Transportation Co. v. City of New York (landmarks preservation issue w/ building going on top of train station (airspace… but they found NO taking)

Regulatory Takings (indirect)

a.k.a. inverse condemnation= regulation results in an indirect taking

· Summary of Regulatory Takings (if legitimate( no compensation)

· 1. Physical invasion (e.g. FAA flight paths taking “airspace”
· 2. If regulation fails to advance legitimate state interests
· 3. If regulation deprives owner of economically viable use
· Pennsylvania Coal Co. case was the birth of regulatory takings doctrine

· Limitations on the use of land through the police power have limits and will be considered a taking under the eminent domain power when the diminution in value of the property reaches a certain magnitude, which depends upon the particular facts. Pennsylvania Coal Co. v. Mahon  ( removing supports under a house and causing a subsidence of the surface and their houses

· DISSENT: case controlled by the Mugler rule: a restriction imposed to protect the public health, safety, or moreals from dangers threatened is not a taking, merely prohibited a “noxious use”(subsurface mining that endangered the public

· Cases

· Hodel v.Irving (1987) (indian land

Any interest if its 2% or less of the total acreage and has earned to its owner less than 100$ in the preceding yr before the death, the instead of passing that property by will, it could escheat to the tribe

· Current Takings Tests @MOD

· Penn Central *main rule
· 1. Economic impact of the regulation

· 2. Extent to which the regulation interferes with investment-backed expectations

· 3. Character of governmental actions

· Economic Value rules
· NEW RULE! ECONOMIC VALUE RULE  When the state deprives a property owner of 100% of the economic value of their land for some public purpose, it is a compensable taking unless the use that is being taken away was never part of the title to the land in the first place.  For example, it’s not a taking to deprive the owner of the right to create a nuisance on their land, because that wasn’t part of their property rights anyway. (Lucas v. South Carolina Coastal Council)
· TEST for REGULATORY TAKING

· 1.     Physical occupation of private property

· 2.     Denial of all economically productive use of private property

· additional “bright line” rules
· if gov. authorizes a permant physical occupation of land

· if reguation causes the loss of ALL economically beneficial or productive use of land, unless justified by the background principles of property of nuisance law

· if government demands an exaction that either lacks an essential nexus with a legit state interest of lacks rough proportionality to the impacts of the proposed project

· Remedies for landowners for Regulatory Taking
· If quid pro quo or exaction(fees

· Compen$$atory damages

· If temporary( award appropriate % for $$ damage

