Property Outline

1. Chapter 1: The Emergence of Property Rights

A. Several Classic Perspectives on Property

i. Henry Maine, Ancient Law

1. Occupancy: First possession of land or animal gives right to exclude

ii. Thomas Aquinas, Summa Theologica

1. Natural Law: Devine Hierarchy

iii. John Locke, Two Treaties of Government

1. Labor:  Property is one's person and obtained in the fruits of one's labors, sweat of the brow

iv. Jeremy Bentham, Theory of Legislation

1. Utilitarianism:  Protection of individual wealth produces benefit, property is a basis of expectation

v. Adam Smith, The Wealth of Nations

1. Economics:  Self interest as incentive to create value that benefits society. Creates capital

B. Right of Publicity

i. From right to privacy and intellectual property

1. Exclusive control of your name/image, particularly when your name and image have value. Right to control the commercial use of your identity.

2. Descendible through your heirs

3. Governed by State law

ii. Elvis Presley

1. The right is descendible

2. Celebrities expectation that they are creating an asset that will benefit their heirs

3. Value of contract rights of those who have acquired the right to use a name

4. Protects society from false approval or certification of goods

5. Prevents unfair competition with deceptively similar names

iii. Radin

1. Property is Personhood

a. Objects that are viewed as part of yourself if not replaceable

iv. Bette Midler

1. When a distinctive voice of a professional singer is widely known and deliberately imitated in order to sell a product the sellers have appropriated what is not theirs

v. Hardin

1. The Tragedy of the Commons and against freedom of breeding

vi. Heller

1. The Tragedy of the Anti-Commons

a. Too many owners holding rights of exclusion and resource is underused

vii. Tigar Woods

1. Right to profit from creative expression

2. Market effect of the celebrities use of image analyzed in light of the informational and creative content

C. Cultural Property

i. Some objects belong to society as a whole and cannot be reduced to private ownership

ii. Willcox v. Stroup

1. Possession of property creates a presumption of ownership

iii. Carter

1. Artwork was for hire and not within the exception for VARA (Visual Artists Rights Act)

iv. Law and economics

1. As resource becomes scarce, more likely to be viewed as property

2. Chapter 2: Personal Property

A. Distinction Between Real and Personal Property

i. Real property: Owner is entitled to restitution of the thing from the wrongdoer, In modern usage generally associated with land

ii. Personal Property: Rights associated with movable things and intangible rights that are not associated with land.

iii. Wood v.Wood

1. Illinois rule that growing crops pass with a deed to the land

2. Kansas rule that growing crops pass with the deed to the land only applies to crops that are still drawing nutriment from the soil

3. Supreme Court:  Corn crop was matured at the time the title passed so it is personal property and does not pass with the land.

4. UCC treats growing crops as personal property (goods)

B.     Finders

C. The finder has ownership claims above anyone but the original owner

D. Statute of Limitations: Once expired the true owner can’t recover the good from the possessor (some instances it does not run until the true owner knows or with reasonable diligence should know the possessor’s identity)

E. Actions

i. Replevin
1. Writ orders the transfer of a specific thing from one person to another. Important when damages would be hard to calculate

ii. Trover
1. Results in the ability to get money damages for the taken items

iii. Conversion
1. Most common currently.

2. Wrongful exercise of dominion over the personal property of another

a. Act must be intentionally done but do not need to know who the owner is

3. Several different remedies available including damages, constructive trusts (gets thing back or used to get profits from unjust enrichment, i.e. Obama book example), and equitable lean

4. Prevents unjust enrichment

5. Can only sue if you have title or right to possession

iv. Detinue

1. Wrongful detention of goods

F. Lost Property—finder has superior title against everyone but the true owner (intentionally lost)

i. between the finder of lost property and owner of real property on which it is found, the finder wins

G. Mislaid property- intentionally misplaced by the true owner, with the intention of retrieving it

i. the owner forgets to retrieve it. 

ii. still considered to be in the constructive possession of the loser (true owner) 

iii. right of possession is in the owner or occupant of the land, except to the true owner

iv. finder gets constructive possession- when property is not possessed by anyone it is constructively possessed by the person who has title.

H. Treasure trove- something that is not of the land, basically hidden 

i. not lost or mislaid, b/c the owner’s intent was to put it in a safe place (ex. gold coins buried in the ground )

1. General “common law” rule

a.  Title of treasure trove belongs to the finder against all of the world except the true owner

b. put in ground for safe-keeping long enough to not belong to the true owner anymore (assume owner is dead or unknown)

c.  if trespasser finds it, he has right to possession

2. Modern law

a. Folds into lost property

I. Abandoned- finder has superior rights to anyone except the true owner
i. new finder can take possession because it is seen as if the true owner did not want it anymore

ii. Possession of abandoned property interrupted by unlawful acts: 

1. Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a pre-possessory 

a. interest in the property entitling him to qualified right of possession which can support a cause of action for conversion (Popov v. Hayashi)

3. Embedded Property
A. That personal property which has become a part of the natural earth such as pottery, the sunken wreck of a steamship, or a rotted-away sack of gold bearing quartz rock buried of partially buried in the ground

B. Belongs to land owner

4. NOTE:  objects are often in multiple categories--if you see that it can be two types of finders, write them both

5. Law of Salvage- original owner still retains ownership, but the finder gets a reward from the owner.

A. ex. Columbus America case—finders (Columbus discovery group) got a salvage award of 90% for the all of the effort they put into finding it.

6. Joint Finders- if several people participate in a finding, they all have equal rights in the property found.

A. ex. Keron v. Cashman case- five boys found money in a stocking and they were all given an equal share.

7. Rule of Capture- the first person to take possession of an un-owned object becomes its owner.

A. property is awarded to the hunter who kills or mortally wounds an animal, or who captures that animal by depriving it of its liberty

i. ex. “occupancy of res nullius” (2 Categories)

1. things that never had an owner (such as wild animals)

2. things that once had an owner (such as abandoned property)

8. Trespass to Chattels- forcible carrying away of, or injury to, plaintiff’s chattels

A. Finders= Keepers, except for when:

i. Trespassers

ii. Buried prop

iii. Private prop

iv. employers

B. Bailments
i. Bailments are when you let others have the right to your property until you want it back.

1. Theory of rightful possession although no ownership

2. Limited property rights

ii. Bailment for hire/ Mutual benefit:

1.  Usually for mutual benefit of the bailor and the bailee. Usually voluntary.

2. Standard of ordinary car, can contract otherwise

a. Bickerstaff: rebuttable presumption of negligence after bailor proves goods were lost

3. Voluntary bailment:

a. car rental, valet parking, checking luggage

iii. Involuntary bailment: 

1. Bailment created without fault, intention of bailee

2. Under no duty of care--- Cowen v. Pressprich
iv. Constructive bailment:

1. Bailor did not knowingly create bailment

2. Baliee under no duty of care---Shamrock Hilton
3. Exercise dominion

v. Divisible bailment:

1.  liable for container, not contents

2. Court rejected this in Shamrock Hilton 

3. Ampco Auto Parks, Inc v. Williams

vi. Standard of Care

1. Gratuitous bailee

a. Liable only for gross negligence (slight diligence says Bickerstaff page 93)

2. Sole benefit of bailee

a. Traditional rule extraordinary care, bailee liable for even slight negligence (94)

C. Bona Fide Purchasers

i. Trying to determine who gets the thing back and who gets to sue for damages

ii. General Rule
1. When property is transferred, the new owner receives the bundle of rights previously held by the transferor (no more, no less)

a. a person cannot convey better title than she has

b. if you don’t own it, you can’t sell it

iii. Bonafide Purchase
1.  one who does not know of the seller’s wrongful possession but has a good faith belief that the seller has title

a. this person gets a better title than the seller had

b. this protects “good faith purchases”

c. Must be consideration

d. Keeps the item

iv. void title- stolen title (received through fraudulent means)

1. original owner never loses title, bonafide purchaser’s loss

2. voidable title
a. one where the owner intends to pass title, but he can choose to void the transaction because of fraud, misrepresentation, or duress 

i. BF would get title over owner, because owner could have stopped transfer of title, but BF had nothing to do with it

v. Dealers of rare books, antiques, historical artifacts, fine art, etc, are not required to contact previous owner but extensive research is necessary

9. Chapter 3: Protecting Possession

A. Possession and Sovereignty

i. Sovereign title is absolute, but can have the right of occupancy granted by the government (Johnson v. M'intosh)

B. Trespass and the Right to Exclude

i. Ownership- the right to exclude others from your property

1. right to include—owner can decide who may enter and who may not.

a. Jacque v. Steenberg Homes, Inc.
i. Steenberg Company used Jacque’s property without permission to move a mobile home to a nearby neighbor’s house

ii. the court found this was in violation of their right to exclude (trespass)
ii. nuisance- an interference with the right of use and enjoyment

1. Possessor of land must show significant harm from D's interference with the use or enjoyment of the property

iii. Trespass
1. Cause of action

a. Traditional rule: invasion of land be direct and immediate and be in the form of physical tangible objects

b. Recent trends: indirect, intangible invasions  that inferred with possessory interests in the land

C. Adverse Possession

i. Statute of Limitations- adverse possession determines when the S of L has run out, barring the true owner from filing an action

1. Owner can no longer bring a cause of action to recover possession of the property or eject the adverse possessor. 

2. Running of the statute of limitations vests new title in the adverse possessor that relates back to the event that triggered the running of the statute of limitations if the adverse possession elements are met (AECHO)

ii. Quality of Possession- Possessor must prove that nature of possession satisfies legal requirements

1. paying taxes does this because tax records indicate when taxes are paid on a parcel

iii. To prove adverse possession, you must prove all elements of AECHO:

1. ACTUAL, EXCLUSIVE, CONTINUOUS, HOSTILE, OPEN & NOTORIOUS

a. Actual (all, or sometimes, some of the land) Possession is the actual small part of the land that you are on. (The way you do “actual use” is by making improvements, enclosures, etc.)—it is this actual entry that starts the statute of limitations running.

b. Open and notorious—not hidden, acts that are visible and obvious to put a reasonable owner on notice of adverse use

i. Must be acts appropriate to that specific type of land (ex. undeveloped land- build a cabin for hunting and fishing)

c. Exclusive (two prongs)

i. exclude the true owner—cannot share possession with the owner

ii. exclude the general public—cannot share possession with the general public

d. Continuous (use as similar owner)

i. not necessarily all of the time, but use as a similar owner would

ii. even consistent use during the summer and winter works

e. Hostile/Adverse to T.O.’s interest—without the owner’s consent/permission.

i. 3 views

1. Objective: intent is irrelevant

2. Subjective one:  good faith that you thought land was yours

A. Color of title

3. Subjective two: bad faith

iv. Bad Faith Possessor- someone who intentionally tries to “dis-seize” the true owner of his land (intentional trespasser)

v. Good Faith Possessor- someone who believes the land he is on is his own, and would not be there otherwise.

vi. Tacking—when a person buys land, he buys it “as is,” so if someone is adversely possessing, the statute of limitations does not start over, it continues “as is” with the new owner

1. S of L does not start over when a new owner buys the land

2. Tacking- is adding on the years of AP from previous owner to the amount of AP for the next owner to satisfy the Statute of Limitations

a. Disability of true owner can change this

3. This must be a voluntary transfer of land (privity of estate)

vii. Relation Back Theory:
1. Once you (the adverse possessor) gain ownership, all the years you spent on the land, you are considered to be the owner (“relation back theory”—you don’t owe rent or anything for all of those years because it’s as if you were the owner for the whole period of time)

viii. Disability of True Owner
1. If the true owner is disabled (insanity, infancy, incarcerated) at the time the adverse possession begins, he gets extra time to eject adverse possessor  (SoL is tolled)

ix. Scope of adverse possession

1. Only get what you occupy

2. If Owner ejects AP off of his property before the S of L is done, AP owes “back rent” for however long he was there

D. Color of Title

i. Definition- a claim founded on a written form or judgment which, unknown to the claimant, is defective and invalid.

1. someone takes possession under color of title when they are unaware that the deed they have is defective and invalid.

2. consists of a deed or other instrument that purports to transfer title to the adverse possessor.

3. it is not real title—if the claimant had real title, he wouldn’t need to resort to adverse possession law

ii. Color of title: faulty owner with a faulty deed, if true owner came up and showed proof of real deed, then you do not have possession, unless you adversely possess the land

1. in some states it lowers the statute of limitations

2. sometimes people are adverse possessing and doesn’t even know it—they sometimes believe that because they have the deed, they have a right to be there

iii. Examples

1. when someone is buying land, and gets title is not real, it is defective.

2. the buyer has the title, but does not have actual possession

3. the true owner has possession but no deed

a. true owner beats defective deed

iv. Constructive adverse possession
1. if the claimant is in actual possession of only part of the land described in the colorable title, the claimant also gains title to the unoccupied portion.

a. this is an exception to the normal rule that the adverse possessor can claim title only to portions of the true owner’s land that he actually possesses.

b. constructive possession under the false deed, which is competing with constructive possession coming from the true deed

i. if they are both claiming the right to the land, the true owner will prevail

2. most states require a subjective belief that the colorable title is valid

v. Boundary Disputes (Mistaken Belief):
1. Majority View:

a. If the true owner has failed to assert his right to the land within the statute of limitations, the mistaken belief of ownership is sufficient to establish title by adverse possession if the possession has been open and notorious.

E. Jus Tertii Defense

i. When one raises a defense by pointing out that neither he nor the other person has ownership but a third party has ownership. ONLY the true owner can bring suit.

ii. Jus Tertii defense is not favored by the courts unless there is a relationship between the true owner (3rd party to case) and the person asserting their rights

iii. Otherwise follow Anderson and don't disturb the person in possession

F. Vertical Limits

i. A landowner must show that the over flight effects impacted the land directly, immediately, and substantially so that the property was unusable for its intended purpose

G. True Owner retains property rights unless:

i. Running of SoL

ii. BFP

iii. Mistaken improvement

1. When a person adds value to a chattel without the others consent, owner gets damages for value of materials but not necessarily for added value

10. Chapter 4: Intellectual Property

A. Laws of Patents, Copyrights, Trademarks, Trade Secrets, and the Right of Publicity.

i. Public Policy: society wants to nurture creativity and reward labor without limiting the creativity of others.
ii. Patents- granted by the U.S. Patent office to any inventor that applies

1. gives 20 years of exclusive rights, starting from the date of application

2. only the federal government can issues patents (US Constitution), the states cannot

3. New, non-obvious and useful

4. Design patent: right to exclude others from manufacturing or selling an article with a claimed ornamental feature

iii. Copyrights- when works of authorship are captured in permanent form (no paperwork is required)

1. copyright lasts for the life of the author plus 70 years, Federal Law

2. Idea/ process is not copyrightable because public policy

3. expression of an idea is copyrightable (originality is rewarded)

4. facts are not copyrightable

a. ex. telephone book

5. Baker v. Selden- shows that copyright protection is limited to the protection of the expression of the idea, and doesn’t extend to the idea itself.

iv. Trademarks- it identifies the origin or owner of the article to which it is affixed.

1. it protects consumers from being deceived as to the origin of goods bearing the marks.

2. regulated by both state and federal law

3. courts will give relief on the ground that a party has a valuable interest in the good of his trade or business, and in the trade-marks adopted to maintain or extend it

4. No time limits

5. Descriptive terms are not trademark-able (shredded wheat)

v. Trade secret law
1. Keep valuable info to oneself to create competitive advantage

2. State law

3. Reverse engineering does not violate, but it may violate patents

vi. Misappropriation
1.  unfair competition created by the unfair borrowing if the fruits of another’s investment  

2. Things to look for:

a. History of product/process

b. Marks/Design Intent/Purpose 

c.  Fairness

d. Customs of the general public

vii. Right of Publicity- a person may not use a celebrity’s name, likeness, voice or signature for profit without the celebrity’s consent.

1. this is to protect the celebrity’s labor in creating a persona of value

a. White v. Samsung Electronics- the company used a robot resembling Vanna next to a Wheel of Fortune game board.

i. the court held that even though there is no intent to deceive, the use of imitation (not a likeness) of a celebrity for commercial profit infringes on her right of publicity.

viii. 1st amendment protects parody, parody is not an appropriation

11. Chapter 6: Present Estates

A. Fee Simple Absolute

i. Most property rights

1. Alienable

2. Inheritable

3. Devisable

ii. All other categories add up to the FSA

1. If you have a fee simple determinable and a future interest combined they would be a FSA

iii. Language needed to create a FSA 

1. "To A and his heirs" (common law)

a. A has ability to devise it and sell it and only at death does it go to his heirs

b. "and his heirs" just signify that its  a FSA, not giving anything to heirs

c. If exact language not present, presumed to be a life estate

2. Modern approach

a.  Any words that express intent to convey a FSA will work

i. Presumed to be FSA if no limits

B. Fee Simple Defeasible

i. Fee simple determinable

1. Definition: will automatically end when some specified event happens

2. Words of Limitation: such as: “so long as” “while” and “until” "during"

3. Characteristics
a. Alienable, devisable, inheritable

i. But whoever holds it still has to abide by the same limitations

4. Future Interest: possibility of reverter- the interest automatically reverts back to the grantor when a specified event occurs

5. Present possesory estate Is coupled with a future interest

a. Possibility of reverter

6. "To A and her heirs so long as no alcoholic beverages are sold on the property"

a. Word of Purchase= "To A"

b. Words of Limitation

i.  Fee Simple = "and her heirs"

ii. Determinable ="so long as no alcoholic beverages are sold on the property"

7. Words of limitation indicate duration

a. "So long as, while,"

i. Example, "To Arthur and his heirs so long as the land is used for agricultural purposes"

1. If Arthur uses land for something else fee simple disappears

2. Grantors right becomes a fee simple absolute from revertor

3. Grantor does not need to go to court because of durational aspect of fee simple determinable

ii. Fee simple subject to condition subsequent
1. Definition- subject to a condition that if broken, allows the grantor to enter the land and reclaim it

a. this right to enter and reclaim is passed from the grantor to his heirs, and the original grantor does not have to be alive when the condition is broken

i. therefore, grantors would have the right of re-entry—the owner has to demand possession back to get it (has to actively get the land)

2. Characteristics:
a. can last indefinitely, like a fee simple absolute

b. the condition may involve the performance of a particular act, or the occurrence of a future event

3. Example, "To Alma and her heirs (FSA), but if the land is not used for agricultural purposes, Grantor and her heirs may reenter the land"

a. Given a Fee Simple Absolute and then a condition. Comma is important.

b. Alma has a Fess Simple Subject to Condition Subsequent

c. Granter has the Right of Entry (thru the courts)

4. Words of limitation to create a condition subsequent:

a. But if (condition occurs) then…

b. Provided that if (condition occurs) then...

c. On the condition that if (condition occurs) then..

5. On that day there is cause of action for the Grantor to get a fee simple absolute

a. Equitable statute of limitations running to bring action to quiet title

i. Equitable equivalent of the statute of limitations is called Laches

1. Laches requires unreasonable delay and prejudice to defendant

iii. Fee simple subject to executory limitation

1. Definition: when the stated event happens, it is automatically divested in favor of a third person (not the grantor)

C. Life Estate

i. Life estates in trust are very common today

ii. Types of Life Estates:

1. For Life of Grantee
a. Usually life estates are measured by the grantee’s life

2.  Pur Autre Vie 
a. Where the estate is measured by the life of someone other than the owner of the life estate

b. Comes to an end when the measuring life ends
i. If A conveys her life estate to B, B has a life estate pur autre vie, and A is the measuring life
3. In a Class of People
a. Can be given to two or more people 

i. When one dies, his share goes to the surviving life tenants, and the remainder does not become possessory until they all die

b. Multiple life tenants and one dies (3 choices)

i. Life estate is based on longest living tenant the share of each survivor increasing by means of a remainder

ii. Or life estate is based on longest living tentant, the share of deceased life tenant passing thru her estate

iii. Or if Estate for joint lives, then the life estate ends when the first tenant dies

4.  Defeasible Life Estates
a. Can be conditional or terminable on a certain event

i. Ex. “to A for life so long as A remains unmarried”

D. Leasehold Estates

i. Discussed in detail in Chapter 9 (below)

1. Term of years: "To A for ___ years (or months)"

2. Periodic tenancy:  month-to-month leases

3. Tenancy at will: terminated at will by either LL or tenant

4. Tenancy at sufferance: tenant stays on property after lease expires

ii. Can be made Defeasible by adding appropriate language

iii. Subject to the doctrine of waste

12. Chapter 7: Future Interests

A. 5 Types, all are Inheritable

i. Reversion, remainder, right of entry, possibility of reverter, executory interests

B. Future Interests in Grantor

i. Reversion 

1. Reversion: holder of a vested estate transfers to another a smaller estate, interest remains in the grantor

a. Alienable

ii. Possibility of Reverter

1. Definition: when a grantor takes out of her estate a determinable estate of the same value
a. always follows a fee simple determinable
i. ex. O gives A land to be used only for a specific purpose, if it is not used, the land reverts back to O

iii. Right of Entry

1. Definition: when the grantor creates an estate subject to condition subsequent and retains the power to cut short the estate

C. Future Interests in Grantee

i. Remainder

1. Future interest that can become possessory after the natural expiration of the first one

2. Must follow a life estate or term of years, cannot follow FSA

ii. Executory Interest

1. With a vested remainder, possible to create a condition subsequent that would cause the remainder to disappear.

2. "To Hillary for life, then to Chelsea and her heirs, but if Chelsea does not survive Hillary, then to Laura and her heirs"

a. Laura has an executory interest

i. If Chelsea dies, then Laura takes place of Chelsea's remainder

D. Rule Against Perpetuities

i. No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest
1. "No interest" refers to unvested interest

a. Executory interest

b. Contingent remainders

c. Vested subject to open

2. Perpetuities period

a. Allow the grantor to control the land during the grantors life and the life of the grantors children and then 21 years into the grantor's grandchildren's life

b. Age of 21 so that grandchildren are adults

c. Rule against perpetuities prevents grantors from having rule of the land into the far off future

3. Some jurisdictions that apply less strict variations of this rule

a. Wait and see approach

i. Wait and see whether the interest vests or fails within the perpetuities period

4. Concept of life in being

a. Not a fixed period

i. May live for 40 years or for 80 years

b. Trying to find someone specific to measure where the 21 years starts

5. When is RAP effective

a. Grant

b. Will

6. Identify people who can affect vesting? Have they all been born yet?

a. Grant

i. Grantor has been born, is a life in being.

ii. Anyone grantor names specifically (my wife Jane, boy Elroy, etc) is a life in being

iii. If the grantor does not name specifically (my wife, my daughter, etc) then we do not know if the people have been born yet and they are not necessarily lives in being.

b. Will

i. Ex, HH leave's his property to "his wife"

1. On the day he dies, he has a wife or not, so easy to tell if someone is a life in being

c. Devise

i. Devise doesn't always work as indentifying a life in being. Can devise something to your grandchildren who are unborn

7. Determine when a contingent remainder will vest

a. If condition has to occur by a specified person, then the person acts as a life in being

i. Interest will follow no later then the end of their life

13. Chapter 8: Concurrent Ownership

A. Cotenants

i. Right to Shared Possession

1. Consent of one co-tenant on behalf of the other to enter home is not sufficient

a. Georgia v. Randolph-- Consent of wife vs. non consent of husband
2. Don't owe cotenants rent unless adversely possessing property or ouster

a. Barrow v. Barrow--Improving to property without communication to co-tenant results in ouster.
3. Distinction between partition in kind (split property 50-50) and partition by sale (sell property and split profits) ---White v. Smyth
4. Law of waste/ open mine doctrine

a. Prohibits life tenant from taking depletable resources from property

i. Owner of reversion or remainder has right to those assets

b. Exception: open mine doctrine

i. Life tenant can continue resource extraction if was taking place at the time grant was granted

ii. Joint Tenancy

1. Two or more people own a single-unified interest in real property

2. Grants each cotenant a right of survivorship

a. Must use specific language

i. "To A and B as joint tenants with right of survivorship"

1. James v. Taylor

A. A conveyance to grantees "jointly" does not create a joint tenancy

B. Evidence of the grantor's intention cannot prevail over the statute

b. Must have four unities

i. Time: interest must be created at the same time

ii. Interest: interest must be in equal shares

iii. Title: interest must be created by a single instrument (grant, will, etc)

iv. Possession: each joint tenant must have an equal right to possession of the whole and maintain it through the joint tenancy

1. English rule: a lease by one of the joint tenants can severe the joint tenancy by the term of the lease

3. Destroyed

a. Joint tenant can convey his interest to a third party, but it destroys joint tenancy, and becomes tenants in common

i. Under common law, if there are more then 2 joint tenants, if one breaks the tenancy then their conveyed interest is a tenancy in common with the remaining joint tenants. The original joint tenants who did not break the tenancy remain joint tenants with eachother. 

b. Modern trend: Any act of joint tenant that destroys any one of the four unities (interest, time, possession, title) then the right of survivorship is severed

4. Common law presumes joint tenancy

5. Jackson and Duncan cases

a. Deal with severance

b. Slayer statute

i. If husband and wife are joint-tenants, and one kills the other, property split between both of their heirs

iii. Tenancy in Common

1. Each tenant has a separate undivided interest

a. Cotenants have no right of survivorship

b. Each tenants interest is freely inheritable and devisable

c. Can have unequal shares, yet rebuttable presumption that equal shares were intended

2. Modern law presumes tenancy in common

B. Marital Property

i. Tenancy by the Entirety

1. Right of survivorship

2. Must use specific language

3. Presumed of conveyance at marriage under common law

a. Only between married persons except in Hawaii 

4. Not subject to severance

a. As long as both parties are alive, neither spouse can break tenancy

b. If divorced, tenancy ends, and parties are then treated as owning equal shares, usually as tenants in common

ii. Death

1. Common law

a. Dower--surviving wife's estate

b. Curtesy--surviving husband's estate

2. All but four states have replaced common law for "Elective share statutes"

a. The surviving spouse has the right to renounce the will and instead receive a designated portion of the estate (the percentage received depends on state law--usually one third or one half)

b. Weakness

i. Operates independently of assets transferred by the decedent outside of the will.

iii. Divorce

1. Abolished the title approach

a. Now have equitable distribution, divided by the court according to demands of fairness

b. Most states only divide marital property, property acquired during the marriage from the earnings of both parties. 

i. Gifts or property from one spouse is not included in assets

1. Obrien v. Obrien (minority rule)

A. Ex-husbands medical license constitutes "marital property"

2. Severance

a. Requires the consent of both parties or you can divorce

3. Cannot unilateral alienate the property

iv. Community Property

1. In 9 states, the institution of community property defines marital property

a. Property is treated as belonging half to each spouse

b. Property acquired during marriage is assumed to be community property

i. Except for separate property which the spouse has to prove that separate property has untainted source:

1. Before marriage property

2. Gift or inheritance to one spouse

2. Any couple that has ever had a domicile in a community property state is subject to that state's regime with respect to property they acquired while domiciled there

14. Chapter 9: Landlord and Tenant

A. The Nature of Leasehold Estates

i. Four types of leasehold estates distinguished by the duration of the tenants right to possession

1. Estate for years (also called tenancy for years or term of years): 

a. The tenant has possession for a fixed period of time agreed upon by the parties.

b. At common law there is no maximum period although some US states limit duration to a set number of years for some or all leases.

2. Periodic estate (periodic tenancy)

a. The tenant has possession for a fixed period of time which repeats unless either party terminates the lease by giving notice of termination to the other party

3. Estate at will (tenancy at will)

a. The tenant has possession for no definite length of time and either party can terminate the lease at any time.

4. Estate at sufferance (tenancy at sufferance)

a. This estate only results when a tenant under one of the other three types of leaseholds over remains in possession without the landlords consent,

b. Lasts indefinitely until  the tenant is evicted or surrenders possession or until the parties enter into a different type of tenancy 

ii. Cook v. university plaza
1. Lease: must be exclusive against the world and the lessor

2. Licensee: use the premises for specific purpose but owner controls land

3. University's reserved right to move students from room to room, so students do not have rights to rooms

B. Discrimination in the Selection of Tenants

i. Fair Housing Act (CA follows)

ii. Sullivan v. Herandez
1. For a prima facia case need to show:

a. Plaintiff falls in the protected  category of FHA

b. Plaintiff qualified for housing

c. Defendant rejected P's housing application

d. Housing remains available after rejection

2. If shown, then the burden shifts to D to show reasonable and non-discriminatory reason for their selection

3. Then burden shifts to P to show that D's reason was pretextual

C. Delivery of Possession

i. Dieffenbach v. McIntyre
1. Traditional rule:

a. Need to expressly request to have the premises empty at the beginning of the lease

2. Going to rent facility but tenants of part do not leave, what can you do?

a. American rule:  lessor only required to deliver legal possession not actual possession 

i. Evict tenants

ii. Become landlord to tenants

iii. Give up part of the lease

b. English rule:  lessor is required to place the lessee in actual possession of the property

i. Rescind and get remedies for the breach of contract

ii. English rule more prevalent in the U.S

ii. In cases where the loss of anticipated profits is claimed as an element of damages, the business claimed to have been interrupted must be an established one

D. Condition of Premises

i. Covenant of quiet enjoyment

1. Landlord is not supposed to interfere with tenant's quiet enjoyment

2. In most states this is an implied warranty

a. Breach of quiet enjoyment allows tenant

i. Injunctive relief

ii. Damages

iii. Lease termination

iv. Rent withholding

b. Three views of lessee's obligations after partial eviction (LL taking over part of your land)

i. Traditional Rule: Smith v. McEnany
1. Hired as a whole so any encroachment by landlord is actual eviction so tenant owes no rent

2. Tenants duty to pay rent depends on landlord's performance---dependant covenant

3. Creates traditional rule:   Tenant is allowed to pay no rent and keep the rest of the land if landlord breaches quiet enjoyment

ii. Restatement

1. Calls for partial abatement of rent if there is a breach of quiet enjoyment

2. Reduces rent by the amount to the fair rental value after the event

iii. 2nd alternative view: Dussin Investment Company v. Bloxham
1. Total abatement of rent for a partial eviction but applies a higher threshold then Smith, in asking whether the interference is substantial
3. Blackett v. Olanoff
a. Landlord did not intend to violate tenants rights, but natural and probable consequences (from owning a lounge next door) that did interfere with tenant's rights.

ii. To use the constructive eviction defense, the tenant must abandon the premises within a reasonable time after the interference begins

iii. Partial constructive eviction

1. Interference with tenants right to possess may affect part, but not all, of the premises

2. Easier to prove interference is substantial because focus on the part that is unusable, not the entire premises

iv. Warranty of Habitability: Javins v. First National Realty Corporation
1. Traditional rule a lease was a conveyance for an interest in land

a. Old common law requiring tenants to repair premise not intended to apply to urban leases

i. Otherwise tenants would have no incentive to fix things, as they usually move around, do not stay separately

b. Under common law still had to pay rent if building was destroyed

2. New rule

a. Fitness for use

b. Warranty of Habitability

i. Affirmative duty on the landlord to maintain premises

ii. Tenant complains to LL, gives a reasonable amount of time for repairs. They can then notify LL that they are withholding rent

iii. Tenant waives right if he new of pre-existing defects

v. Landlords duty to keep premises reasonable safe from threat of violence

1. Castaneda v. Olsher
a. Gun fight was not foreseeable enough warrant duty on Landlord

b. Rolland factors in determining duties

i. Foreseeability of harm

ii. Degree of certainty that P suffered injury

c. LL must use reasonable care to keep common areas safe

2. Generally no duty to keep premises reasonable safe except for when:

a. LL fails to disclose a dangerous defect

b. LL is liable to T he is also liable to person's on premises with T's consent

c. Must prevent unauthorized access to the building

d. Negligent repairs

E. Tenants use of Premises

i. Fixtures

1. Trade fixtures can be removed without the consent of LL (things installed by tenant that are uniquely adopted to the business)

2. Factors for what is a fixture by law

a. Actual annexation to the reality

b. Appropriation to the use of purpose of that part of reality with which it is connected

c. Intention of party making annexation to make article permanent extension to freehold

i. Degree of difficulty in attachment

ii. Economic loss in removing fixture

iii. Damage to the property from removal

ii. Expresses common law view in destruction of the premises during the leasehold

1. Tenant is still required to pay rent under the lease

2. Lease is not terminated as a result of destruction of property 

a. Unless there is an expressed provision in contract

3. Lessee is entitled to an abatement of rent

F. Landlord's Remedies for Tenant Breach

i. Tenant abandons premises prior to end of lease LL's options:

1. Do nothing and collect rent under the lease

a. Only can get the money when it becomes due, unless an acceleration clause

2. Except the tenant's surrender, re-enter the premises and re-lent them, thus releasing tenant for any liability of rent

3. Notify the tenant that LL is entering and re-letting the tenant for the tenant's benefit

a. Agreement from original tenant that the LL can re-lent for a certain period so that the tenant does not invoke his right to re-enter

4. Traditional view

a. LL has no duty to mitigate damages

5. Modern approach

a. LL  has to mitigate damages

ii. Wrongful eviction

1. Tenant must prove LL performed some act of permanent character with intention and effect of depriving tenant's enjoyment of some or all of the premises

2. Common law Self-help eviction

a. LL cannot use self-help (remove tenant's belongings from premises) because of statutory reliance mandating legal process

b. However, LL can secure a vacant unit to prevent theft/vandalism

i. Depends on circumstances of case (knowledge of abandonment, avaliability to allow tenant back in property)

iii. Tenant's remedies for wrongful eviction

1. Take legal action to re-instate lease and obtain equitable relief

2. Take action premised on end of lease by suing for damages

· BUT if wrongfully evicted T (in seeking damages) remains on premises w/o acting to reinstate lease, LL (despite unlawful eviction) will retain right, through setoff or counterclaim, to recover its own damages for T’s continued occupancy beyond pd reasonably necessary for her to remove her property after LL abruptly terminated lease

G. In holding over with un-removed personal prop and in repudiating lease, T has no claim to any kind of tenancy other than bare right of entry to retrieve stuff within reasonable amount of time after lease terminated

H. T stands in no stronger relationship to LL than trespasser who has no right to key

I. Transfers by Landlords and Tenants

i. Assignment vs. Sublease

1. Assignment- the Tenant transfers the entire remaining term of his leasehold

a. New Tenant (T2) pays LL

b. Privity of estate 

i. The T2 steps into T1’s shoes and has privity of estate with LL
ii. Means T2 and LL can sue each other (they are liable to each other to hold up each end of the contract—they have a LL/T relationship)

1. LL has option of suing T1 or T2 for rent payments—rent falls under both categories (privity of contract and privity of estate)

c. Privity of contract
i. LL and T are liable to each other as parties to the contract
ii. T2 and LL do not have privity of contract
1. If T2 breaches some part of lease (ex. a noise violation), then LL can sue T1 and T1 can in turn sue T2

d. Privity of contract b/t T2 and T1-- but there is no privity of contract b/t LL and T2 

i. So T2 is not bound by all provisions of original lease, unless T1 makes a promise with him

e. Running of benefit and burden

i. If the benefits "runs" then an assignee of the promisee can sue to enforce it

ii. If the burden "runs" then an assignee of the promisor will be liable

iii. Touch and concern test

1. Burden runs if the promise "touches and concerns" the promisors assignee's interest in the land

2. Either both benefit and burden will run, or neither

f. New LL (LL2) has the same duties and obligations as first LL

2. Sublease- when T transfers less than the remaining term of his leasehold

a. T becomes LL of sublessee

b. T2 pays T1, and T1 pays LL

c. Privity of estate
i. Sublessee does not have privity of estate with the LL, and cannot sue or be sued by him

d. Privity of contract
i. No privity of contract between LL and sublessee either

ii. Still privity of contract and privity of estate between LL and T1

iii. There is also privity of contract between T1 and T2

iv. And privity of estate between T1 and T2 b/c T2 has to give the land back to T1 

3. If T1 retains a reversion in the property after the transfer, it is a sublease, if T1 has no reversion, it is an assignment
4. Tenancy at will terminates when interest is transferred to another party

5. In commercial leases, the LL cannot say no subleases or assignments, b/c society is trying to make the best use out of land

ii.  Right of Reentry by T1

1. Common Law:

a. If T1 retains a right of reentry it is an assignment b/c there is no reversion for T1

2. Modern view

a. Any right of reentry makes it a sublease
3. Minority view: holds that the intent of parties determines whether it is a sublease or assignment

iii. Leases with Clauses against Transferring

1. If a lease contains a clause against transferring, it is valid, but it must expressly say what is not allowed

a. ex. if a lease says “no subleasing,” it does not prevent the T from “assigning”

2. Sometimes the LL is required to give a reasonable reason for objecting to the transfer of the lease

a. ex. Kendall v. Ernest Pestana, Inc.- the SJ airport case—court held the LL must act as a reasonably prudent person if withholding consent to transfer.

15. Chapter 10: Real Estate Transfers

A. The typical sales transaction is divisible into four distinct stages, as reflected by the following timeline:

i. Pre-contract

1. Seller and buyer are making plans and seeking information

2. Buyer identifies home he wants to purchase and makes a written offer to Seller, initiating negotiation on price and other terms of a contract

ii. Executory contract

1. When seller accepts buyer's offer, with or without further negotiations or counter-offers, a binding contract results.

2. Lasts for one to three months

a. Buyer applies for a mortgage loan

b. Professional inspections of the house and its systems

c. Title search of the property

iii. Closing

iv. Post-closing

B. Should you use a broker?

i. Difficult to sell house without a broker

1. Brokers provide access to housing lists

2. Sellers are mandated to disclose some things about the house

C. Contracts of Sale
i. Statute of frauds requirement of writing

1. The names of the parties

2. A description of the land

3. An intent to sell and buy the land

ii. Doctrine of equitable conversion

iii. Sterling v. Taylor--price is an essential component for the sale of land

iv. Some oral contracts for the sale of land are enforceable

1. Part performance

a. Courts protect buyers who demonstrate substantial reliance on an oral contract

i. Buyer takes possession and paid some or all of the price or repairs

2. Equitable estoppel

a. Focus on the actions of the seller in allowing the buyer to change his position, seller can't sit by while the purchaser makes arrangements on reliance of the contract.

b. Does not apply to deeds

3. Promissory estoppel

v. E-Sign Act of 2000

1. Authorizing electronic signatures

vi. Who bears the risk of loss during sale of land?

1. Specific performance available for a breach

a. Damages inadequate because every piece of property is considered unique

b. Available at signing, risk of loss passes to the buyer

2. Equitable conversion (page 563)

a. Different in each jurisdition

b. Theory based on specific performance

c. Risk of loss is borne by person in possession

d. Brush Grocery Kart v. Sure Fine Market--hail storm damaged property

3. Mass rule

a. Risk of loss passes at closing, follows title

4. Uniform Vendor and Purchaser Risk Act

a. Determine whether the building destroyed is a significant part of the transaction

i. If so, purchaser has the right not to go through with the transaction

D. Property Quality
i. Traditional rule of cavet emptor (buyer beware)

1. With respect to latent defects, Ohio follows the doctrine of caveat emptor if the defect is one that is discoverable by a reasonable inspection, there is an unimpeded opportunity to inspect the premises, and there is no fraud by the sellers.

a. Exceptions

i. Deception, or attempts to cover up defects on the property

ii. "as is" clause

1. Protect seller from latent defects

2. Seller still cannot prevent fraud, actively misrepresent the condition or actively conceal the defects

E. Recording System
i. Common law

1. "first in time, first in right"

a. First in time to earn a legal right to property

i. Exception if first in time claim was an equitable claim and a bona fide purchaser (BFP) acquired legal title without notice of the earlier claim, the BFP wins

1. Legal interest > equitable interest

ii. Recording Acts

1. Race statute

a. The first person to record their instrument wins, regardless of knowledge

i. Only three states, Delaware, Louisiana and North Carolina follow

2. Notice statute

a. Who is the last good faith purchaser?

i. A subsequent purchaser who takes without notice of the prior unrecorded interest wins

ii. Subsequent purchaser needs to record interest in order to prevent ANOTHER subsequent purchaser from original grantor

b. Notice

i. Actual, constructive, inquiry

3. Race-Notice statutes

a. Hybrids; makes it harder for BFPs to prevail than either a race statute or a notice statute

b. Which BFP was the first to record?

4. Chain of Title

a. History of ownership linking successive owners from the present to the original grant of the land by a sovereign

b. Statutory time limitations

i. In CA, find chain at least 40 years ago

c. In order to be a good faith purchaser

i. Check grantee index to verify that land owner has the deed

ii. Then check grantor index to verify that land owner has not granted the deed to someone else

iii. Assumed to have constructive knowledge of any deeds in the public record

iii. Deeds

1. Deed is void unless delivered by the grantor to the grantee

a. Burden of proof is preponderance of evidence by people asserting that deed has been delivered

b. Deed has to have left hands of grantor and have no intention to recall it

2. Deed procured by undue influence is voidable

3. General rule is that a purchaser is not a BFP until he transfers the value to the seller

4. Never make a deed that is effective at the death of a grantor

a. Need to comply with the testimony of wills otherwise invalid

5. Conditional delivery

a. If deed not effective until a condition is met the general rule is the condition is wiped out and deed is effective. 

16.   Chapter 11: Private Land use Restrictions

A. Easements, Profits and Licenses

i. Easement: is the right to make a specific use of land possessed by someone else

1. Can be Defeasible

2. Profit: the right to remove something of value (like timber or fish) from another's land

a. Sub-category of easements

b. Usually considered personal, don't pass with land ownership

3. Negative easement

a. Enables its holder to prevent owner from making certain uses of the land

i. Light

ii. Air

iii. Water

iv. Support of buildings

4. Affirmative easement

a. Entitles owner to DO a physical act on another's land

5. Appurtenant

a. An easement that is one that benefits the holder in a certain piece of land

i. Must be intimately tied to dominant land

b. Dominant tenement ---land whose benefit the appurtenant easement is created

c. Servient tenement--land which is burdened or used

d. Rule of construction favors appurtenant over in gross

6. In Gross

a. Benefit is not tied to any particular parcel

ii. Covenant: restricts a person's use of his land

iii. Express Creation and Scope

1. Four ways to create

a. Express creation

i. By a deed or will

ii. Statute of frauds says it must be in writing

iii. Easement by reservation

1. Grantor gives land but retains an easement for their own use

b. Creation by implication (Implied Easement)

i. Does not have to satisfy statute of frauds

ii. 3 requirements

1. Land must be divided up or severed

A. Easement only implied where the owner of a parcel sells part and retains part or sells pieces to more than one grantee

2. Use for which easement is claimed must have existed prior to severance

3. The easement must be reasonably necessary for the enjoyment of the dominant tenement

iii. Easement of light and air cannot be created by implication in most states

c. Easement by necessary

i. If easement is necessary to the enjoyment of the other

ii. Dominant tenement and servient tenement were at one time owner by the same person

iii. No prior use requirement

iv. Most common is land-locked parcels

d. Easement by prescription

i. Gained by adverse possession (open adverse possession for 20 years)

ii. Scope determined by the use during the statutory period

iii. Also gained by failed express creation theory

1. Applies when use is made pursuant to terms of intended but imperfectly created servitude

e. Easement by estoppal

i. Created when A allows B to use A's land under circumstances where A should reasonably foresee that B will substantially change position, believing that this position will not be revoked and B in fact changes position.

2. Scope of Easements

a. Allow use that increases due to the normal foreseeable development of the dominant estate so long as this does not impose an unreasonable burden on the servient estate

i. More houses lead to more use, but burden is slight

b. Owner cannot extend use of easement so that his use or others is benefitted beyond the original dominant estate

c. Servient Owner's movement of easement

i. Restatement: can move easement at servients expense for a normal use as long as the change does not significantly lessen utility of easement, increase burdens on owner, frustrate purpose for which easement was created.

ii. Common law: easements are fixed, you may not relocate

iii. Modern approach if does not materially inconvenience the dominant owner

iv. If move, still same property rights

3. Transfer and subdivision of easements

a. Transfer of burden

i. When servient estate is transferred the burden of the easement is transferred. Burden remains with the property

b. Transfer of benefit

i. Whether benefit of easement runs with the land depends if it's in gross or appurtenant

1. Appurtenant easement passes with transfer of dominant estate

2. In gross easements at common law are non-transferable but modern approach allows commercial easements to run with the land

4. Termination

a. Abandonment

i. Shown by intent plus conduct (words not enough)

b. Expressly terminate

i. As owner of servient estate you need to get a writing from dominant estate that easement is no longer in effect

c. Condemnation

i. Government using eminent domain

ii. Gov needs to compensate destroying the property right

d. Merger of dominant and servient tenantship

i. If back under one owner, no easement

e. Easements by necessity

i. Destroyed if necessity goes away

1. i.e. gov builds road so that property is no longer landlocked

ii. Easements by prior use are NOT destroyed

f. Terminate by prescription

i. If wall/ blockage is set up preventing use of easement is up for enough time, then terminates easement

iv. License

1. An interest of lesser importance than a servitude because generally it is nontransferable and is revocable by the landowner.

a. License can be created orally

2. Exceptions to revocability

a. If use would have been an easement except for failure to meet statute of frauds and licensee makes improves the land in reliance of the licensors promise that the license would be permanent or last a long time.

B. Covenants

i. Contract between two parties that additionally binds those who further purchase the land

1. Need for covenants arise out of concerns about how someone else is using their land

2. Covenant must be in writing 

ii. Negative covenants/ restrictive covenants

1. Restrict land use

2. Not enforceable when deeds does not state specifics on who is burdened/benefitted

3. Has to be for a reasonable reason

iii. If the burden runs

1. Touch and concern

a. Traditional rule:  Burden must touch and concern the promisor's land

b. Modern approach (restatement): No touch and concern requirement

2. Privity

a. Must be privity of estate

i. Horizontal privity

1. A land transferred between the promisor and promisee

2. Traditionally required

3. Restatement abandons horizontal privity requirement

ii. Vertical privity

1. A succession of entire estate from promisor to promisor's assignee

2. Traditionally sometimes required

3. Restatement says it's NOT required for negative covenants

4. No vertical privity

A. Lease, adverse possessor

B. Anything less then a sale

C. Could be a weak vertical privity with a lease

3. Half the courts say that burden may not run if the benefit is in gross

iv. If the benefit runs

1. Touch and concern

a. Burden must touch and concern the promisee's land

2. Privity

a. Traditional rule

i. Horizontal privity is required

ii. Vertical privity is not required

b. Restatement

i. Abandons horizontal privity requirement

v. Defenses to enforcing covenants

1. Doctrine of changed conditions (River Heights)

a. Character of neighborhood has changed since covenant was made

b. Otherwise interefers with desirable use of land

2. Waive

3. Laches (waiting too long to assert your rights)

4. Estoppal

5. Abandonment

6. Prescription

7. Unclean hands by the enforcers own prior breach

8. Acquiescence as to other breachs

vi. Terminating covenants

1. Expiration of a specific duration in the covenant

2. Merger of benefit and burdened land

3. Release by the benefitted party

C. Nuisance law

i. Legally a tort, needs to be more than an annoyance

ii. Landowner may sue for interference of use and enjoyment of his land

iii. Public

1. Action that harms the public at large

2. Private parties can sue for public nuisance if they can find injuries that are different from the publics

3. Statute required

iv. Private

1. Non-tresspassory invasion of another's interest in the use and enjoyment of his property

2. Has to be a substantial interference

3. Intentional and unreasonable or unintentional and reckless

a. Intentional includes knowing with substantial certainty that would occur

b. In determining reasonableness, type of neighborhood important

v. Remedies

1. Compensatory damages or

2. Injunction or both

vi. Nuisance per se

1. A nuisance….per se. (whore house)

a. Always wrongful

vii. Nuisance per accidens (nuisance in fact)

1. Sometimes wrongful, depends on the circumstances/ environment

viii. Rule of nuisance immunity

1. Mere annoyance and inconvenience and doctrine of aesthetic nuisance

ix. Liability for third parties act on your land

1. In order to be liable

a. Must know that activity is occurring

b. Must know the activity will cause unreasonable risk of causing nuisance

c. Must have consent to activity or fail to exercise reasonable care to prevent it

17.   Chapter 12: Government Land Use Restrictions

A. Zoning

i. Purpose and characteristics

1. Done on the local level from the state's police power

2. Most zoning is use zoning (residential, commercial)

3. Also density controls, setbacks, lot size, etc.

4. Create benefits to the public, needs to have a substantial relation to public health, morals, safety, and welfare

ii. Granting of variances

1. Requirements for

a. Denial would result in unnecessary hardship to owner

b. Need to variance is from a problem unique to the owner's lot

c. Variance would not be inconsistent with overall purpose of ordinance/ general welfare of the area

2. Courts will generally deny variances where the hardships were known

a. Easier to get area variance compared to use variance

iii. Proponents to zoning

1. Avoids conflicting uses

2. Stimulates economic growth

3. Corrects for market distortions favoring the wealthy

4. Flexible in application

5. Consistent with democratic norms

iv. Opponents to zoning claim

1. Unnecessary (market will fix)

2. Inefficient (leads to suburban sprawl)

3. Expensive

4. Inequitable

5. Hostile to private property rights

6. Discriminatory

v. Non-conforming uses

1. Uses now banned by zoning ordinance 

2. Usually a substantial period in which they can continue use, or continue use indefinitely

3. Four principle methods of terminating a non-conforming use

a. Abandonment 

i. An intention to abandon OR

ii. Some overt act or failure to act

b. Discontinuance or non-use for a prescribed period

c. Amortization (phase out use)

i. Factors

1. Nature of the use

2. Amount invested in use

3. Number of improvements

4. The public harm from the use

5. Character of the neighborhood

6. The time needed to actually amortize the investment/ time needed for tax purposes

d. Voluntary or involuntary destruction

4. Vested rights

a. Protect property owners investments in their property (Snake River)

5. Repairs may be limited

vi. Growth control

18.   Chapter 14: Takings

A. The Power of Eminent Domain

i. State and federal government may take private property for public use

1. 5th and 14 Amendments say that private property may not be taken without JUST COMPENSATION and must also be for a PUBLIC PURPOSE

a. Public use

i. Broad view focuses on the ends, asks if there is a benefit to the public from the taking

ii. Narrow view requires an actual use by the public or a public right to use the property that has been taken

iii. Three factors in County of Wayne

1. Limited to those enterprises generating public benefits whose very existence depends on the use of land only assembled by government taking

2. Private entity remains accountable to public in it's use of property

3. Selection of condemned land is based on public concern

b. Just compensation

i. Fair market value, regardless of whether this makes the property owner whole

ii. Legal action is referred to as a condemnation

B. What Constitutes a "Taking"?

i. The Bright Line of Physical Takings

1. Loretto: even minor but permanent physical occupation of an owner's property constitutes a taking (TV cables)

ii. The Gray Area of Regulatory Takings 

1. Police power gives right for regulatory takings

2. Land use controls generally do NOT constitute a taking

a. Rarely regulations drastically interfere with use/ property value that IS a taking

i. Remedies include injunction or damages for loss use or value

b. If it takes away ALL of your economic value to your land it is a taking

3. FACTORS on whether a regulation affects rights:(Penn Coal)

a. Extent of diminution in value

i. How many rights are taken from the bundle?

ii. Greater the diminution in value then more likely a taking is occurring.

b. Extent of public interest

i. Is there a public interest preventing the use of the property in the way you choose to?

ii. Greater the public interest, the greater the diminution you may have to bear.

c. Reciprocity of advantage

i. Both people benefit. Employers safer.

ii. Less reciprocity of advantage, more likely there is a taking

4. Regulation has to substantially advance a state interest

a. Relevant considerations:

i.  Econ impact of regulation on claimant

ii. Extent to which regulation has been interfered with distinct investment-backed expectations

iii.  Character of governmental action

5. Examples of NO takings

a. Penn Central Transportation: restrictions on landmarks did NOT constitute a taking because they substantially related to the promotion of the general welfare

22

