BASIC PROPERTY IDEAS
PERSONAL PROPERTY
I. Personal Property and Possession
A. Real v. Personal Property
B. Finders

· 3 Part Analysis:

· Presumed intent of original owner

· Indentity of competing claimants

· Location of item

· Finder has rights over all except true owner to:

· Abandoned Property– discarded or voluntarily forsaken

· Lost Property – involuntarily / unintentionally lost due to neglect

· Treasure Trove – concealed for so long that owner is unknown

· Property found in public areas

· Landowner has rights over all except true owner to:

· Mislaid Property – owner left item with intent to return but forgot

· Embedded Property – became part of the earth

· Property found in land where he has physical possession

· If actor takes significant but incomplete steps to possess abandoned property, but is interrupted by unlawful acts of others, he gains a pre-possessory right that can support a conversion cause of action.

· Conversion – wrongful exercise of dominion over personal property of another.

· Trespass to Chattels – interference with P’s use of property

C. Bailments

· Possession but not title is passed from bailor to bailee.
· Balee has a duty of reasonable care and delivery.

· Elements:

· Bailee has physical possession with intent to possess

· Bailor gives consent to be a bailee

· Bailee knows of the bailable chattel

· Kinds of Bailments:

· Bailment for hire – bailee is paid

· Constructive bailment – circumstances create obligation on custodian to protect goods

· Gratuitous bailment – bailee is not paid

· Divisible Bailment – bailee is responsible for an item but not items that are not expected to be inside. (Car with valuables)
· Involuntary / Quasi Bailment / Bailment by Casualty – when someone is forced to be a bailee. No duty of reasonable care.

D. BFP

· Buyer who is unaware of another’s claim to a property
· Bona Fide Purchaser Exception (UCC § 2-403): Power to Transfer; Good Faith Purchase of Goods; Entrusting

· Normally, seller can only transfer to buyer title which he has

· However, seller with voidable title has power to transfer a good title to a good faith purchaser for value. 

· Voidable Title – Original seller can vacate if there was fraud

· For value – it must be bought, not gifted

· Title is good even if:

· Seller was deceived as to the identity of buyer

· Delivery was in exchange for a check later dishonored

· It was agreed that transaction was to be a cash sale

· Delivery was procured through fraud punishable as larcenous under criminal law

· When you assign a merchant as your bailee, he can transfer all rights to a buyer in the ordinary course of business

·  regardless of any conditions expressed and 
· regardless of whether the procurement of the goods have been such as to be larcenous under the criminal law
E. Gifts

· Testamentary Gift

· Gift made and delivered by will
· Inter Vivos Gift

· Intent to make immediate transfer

· Donor may gift title but reatin possession first

· Delivery

· Physical – actual gift

· Constructive – means of accessing or controlling gift

· Symbolic – object that symbolizes the gift

· Acceptance

· Gift Causa Mortis

· Intent to make immediate transfer
· Delivery
· Physical – actual gift

· Constructive – means of accessing or controlling gift

· Symbolic – object that symbolizes the gift

· Acceptance

· Donor anticipates imminent death (illness)

· If donor survives, gift is automatically revoked

· Engagement Rings

· Some jurisdictions apply conditional gift analysis – donor gets the ring back even if he calls the wedding off
II. Intellectual Property

A. Patents

· Granted by US Patent Office (Federal)
· 20 years from the date of application
· Invention must be new, non-obvious, and useful

· Not granted unless examined by Patent Office
· Teachings of science and art have their final use in application
B. Copyrights

· Vested automatically or filed with US Copyright Office (Federal)
· Author’s life + 70 years
· Books, compilations, songs, sculptures, computer programs, motion pictures, architecture, etc. (creative expression)
· Facts are not copyrightable
· One is liable for infringement of 3rd parties if they provide and encourage the use of technology primarily meant to infringe
C. Trademarks

· Granted by both federal and state laws.
· Purpose is to protect consumers from being deceived 

· Lanham Act – factors that cause confusion
· Degree of similarity in appearance, pronunciation, etc.
· Intent of the actor
· Relation in use and manner of marketing between goods marketed by actor and the other
· Degree of care likely to be exercised by purchasers
· Anti-dilution statute

· Injury to value of mark caused by actual or potential confusion

· Diminution in uniqueness and individuality of mark

· Injury resulting from use of mark in manner that tarnishes the goodwill and reputation of mark

D. Trade Secrets

· Granted by states
· Valuable information resulting in business competitive advantage
· Lasts forever
E. Right to Publicity

· Granted by states
· Protects celebrities from exploitation of their names and likenesses

· Right to capitalize on commercial exploitation of one’s name and likeness and to prevent others from doing so without consent

· Distinctive voice of professional singer deliberately imitated to sell a product is misappropriation
· Artworks depicting celebrities are protected by 1st Amendment if the primary purpose was to communicate information or express an idea. 
· Parodies are something completely new and different from the celebrity’s likeness

F. Misappropriation

· Unfair competition claim
· Inappropriate borrowing of the fruits of another’s investment
III. Property in Living Things

A. Animals and Other Living Things

· Capture Rule

· Manmade organisms are patentable
B. Human Life

· If you do not expect to retain ownership of your cells after removal, you have no possessory interests and cannot sue for conversion
POSSESSION OF REAL PROPERTY

I. Trespass

· Invasion of a person’s right to exclusive possession

· All you need is intent to enter land – whether you know you are trespassing. 

· Right to exclusive ownership is meaningless unless protected by the state – so nominal damages are not enough

· Landowner can claim nominal damages even without proof of injury

· Village ordinances requiring a permit to engage in door to door advocacy violates the 1st Amendment

· Differentiate from Nuisance:

· Interference with P’s use and enjoyment of property

· Requires proof of actual and substantial injury

· Balances disturbance and social utility of the cause

· E.g. Dust, noise, vibrations

II. Adverse Possession

· Elements:

· Actual – use / alter the land 

· Open and notorious – make it visible

· Exclusive – exclude others

· Hostile or Adverse – inconsistent with the true owner’s rights

· Continuous – throughout the statutory period.

· Intent is not necessary so mistaken use of land may be used to justify adverse possession

· Not defeated if summer house is only used during the summer months 

· By virtue of privity, buyer of land may tack adverse use of predecessor 
· For chattels, apply Discovery Rule – statute of limitations does not begin until injured party discovers or by exercise of reasonable diligence should have discovered the facts forming basis of a cause of action

III. Trespass Limitations, Mistaken Improvers, Below Surface Possession

A. Jus Tertii Defense

· Only the true owner may sue
· Not accepted in Property Law
· Title is relative – possession of wrongfully obtained property is good title against all except true owner
B. Mistaken Improvers

· One who in good faith substantially transforms or increases the value of a chattel or land gains title to it, but must compensate original owner for the materials.

· If the transformation or increase in value is not substantial, owner retains title but must compensate the improver.

C. Vertical Limits

· Landowners have exclusive rights to the land and everything above and below it.
IV. Leaseholds – Landlord Tenant Law
A. Types of Leasehold Estates

· Estate for Years
· Tenant has possession for fixed periods of time

· No maximum period at common law, but statutes may impose limits 
· Periodic Estate

· Tenant has possession for fixed periods of time which repeats until one party terminates by giving notice to the other
· Estate at Will

· Tenant has possession for no definite length of time
· Either party can terminate at any time
· Estate at Sufferance

· Tenant holds over – remains in possession without landlord’s consent
· Lasts until tenant is evicted or surrenders possession or until the parties enter into a different type of tenancy
· Lease v. License
· Lease – lessee has exclusive use against the world including landlord

· License – landowner retains possession and only permits use of premises for a specific purpose

B. Discrimination in Tenant Selection

· It is unlawful to discriminate on the basis of race, color, religion, sex, familial status, national origin

· Elements of a Prima Facie Case of Discrimination:

· Person is a member of a statutorily protected class

· Person applied for and qualified to rent or purchase property or housing

· Person was rejected

· Housing or rental property remained available
· Landlord may deny application because of tenant’s anticipated conduct
C. Delivery of Possession

· Lessor is obligated to transfer actual possession to lessee (English)
· Lessor is not obligated to transfer actual possession to lessee (American)

· Lessee is then responsible for maintaining possession.

D. Condition of Premises

· Tenant Rights

· Initial Actual Possession
· Implied Duty of Quiet Enjoyment – right to keep landlord out
· Implied Warranty of Habitability
· Remedies for Breach of Quiet Enjoyment
· Injunctive relief

· Damages

· Lease termination

· Rent withholding / abatement
· Dependent v. Independent Covenants

· Dependent – duty to pay rent depends on landlord’s performance
· Independent – breach by one party does not relieve the other’s duty
· Landlord bears responsibility for the actions of:

· Himself

· His successors (persons who derive rights from the landlord)

· Paramount titleholders (persons who have better title than the landlord)

· If landlord has power to control 3rd parties that disturb their tenants, then they are liable.
· Remedies for Breach of Implied Warranty of Habitability
· Damages
· Termination of lease
· Specific Performance
· Repair and Deduct
· Rent Withholding / Rent Abatement / Rent Escrow
· Landlord generally owes tenant duty to take reasonable measures to secure area against foreseeable criminal act of 3rd parties 
· Foreseeability of harm to the P
· Degree of certainty that the P suffered injury
· Closeness of the connection between the D’s conduct and the injury suffered
· Moral blame attached to the D’s conduct
· Policy of preventing future harm
· Extent of the burden to the D 
· Consequences to the community of imposing a duty to exercise care with resulting liability for breach  
· Availability, cost, and prevalence of insurance for the risk involved
E. Tenant’s Use of Premises

· Landlord can evict tenant if he was misled about the use of the premises

· Chattels become fixtures when tenant intends that it be permanent – becomes landowner’s

· Tenant is required to pay rent even if the place burns down (liability must be contracted away)

F. Landlord’s Remedies for Tenant Breach

· Eviction – lease ends and tenant has no future liability
· Abandonment – lease continues and tenants remain liable for rent
· Surrender – lease ends and tenant has no future liability
· When tenant leaves property in premises, landowner can sue for holdover liability (rent for holding on to tenants things), but there is a duty to mitigate (more items to storage unit)
G. Transfers by Landlord and Tenant

· Assignment v. Sublease

· Old Law Assignment – transfers the lessee’s entire estate for the remainder of the term
· Old Law Sublease – transfers part of the lessee’s estate 
· Common Law Assignment – outright transfer of all or part of lease
· Common Law Sublease – new tenancy where sublessor is both a tenant and landlord.
· Privity of Estate – landlord and assignee owned linked estates in the same real property
· Simple Assignment v. Assignment with an Assumption

· Simple Assignment

· Assignment does not relieve original tenant of liability (becomes a surety / secondarily liable)

· If assignee makes another assignment, he is relieved of liability

· Assignment with and Assumption

· Assignee expressly promises assignor that he will pay the rent to landlord – Privity of Contract

· Original tenant is completely relieved of liability and assignee becomes a surety to a further assignee

· If lease contains an Approval Clause:

· Majority Rule: Lessor may arbitrarily deny proposed assignee 
· Minority Rule: Lessor may only deny proposed assignee if he has a commercially reasonable objection to the assignment

· Financial responsibility of assignee, suitability / legality of property use, need for alteration of premises, nature of occupancy

OWNERSHIP DIVISIONS

I. Present Estates

A. Introduction

· In the absence of a will and heirs, land escheats to the state.
· Heirs – determined at death; relatives designated by state statute to receive a dead person’s property if he dies without a valid will (or intestate)
B. Fee Simple Absolute

· Estate that carries the greatest rights and fewest limits
· If there is no intent to limit title in conveyance, grantors pass all interest 
· Mere statement of purposes of a conveyance will not limit extent of grant
· Restatement of Property §44: Estate in Fee Simple Determinable
· Created by any limitation that:
· Creates an estate in fee simple AND
· Provides that the estate shall automatically expire upon the occurrence of a stated event
· Quitclaim Deed

· Used to convey property where there is doubt about the validity of grantor’s title or authority to convey land.
· Used in gift deeds where grantor does not want to assume any further obligation with regard to property
· Warranty Deed

· Used when grantor is willing to assure validity of his title or when grantee insists on such an assurance.
C. Fee Simple Defeasible

· Estates that carry limitations or conditions
· 3 Kinds (abolished in CA):

· Fee Simple Subject to Condition Subsequent
· If condition occurs, fee simple returns to grantor if he exercises his right to take it back
· Fee Simple Determinable
· If condition occurs, fee simple automatically returns to grantor
· Grantor retained the possibility of reverter future interest
· Fee Simple Subject to Executory Limitation
· If condition occurs, fee simple goes to a 3rd party automatically
· If there is doubt, court favors fee simple subject to condition subsequent over fee simple determinable
· City of Palm Springs v. Living Desert Reserve

· Grantor gave land to Palm Springs to use in perpetuity for wildlife
· City decided to build a golf course instead
· Charitable Trust
· Fiduciary relationship with respect to property arising as a result of a manifestation of an intention to create it, and subjecting the person by whom the property is held to equitable duties to deal with the property for a charitable purpose
· Elements:
· Proper manifestation by the settlor of an intention to create a trust

· A trust res

· A charitable purpose promoting the welfare of mankind

· Legal title is held by the trustee but beneficiaries own the equitable estate or beneficial interest
· If duty is breached, beneficiaries may sue the trustee
· But because a charitable trust has an indefinite class of beneficiaries, standing to enforce the trust is limited to the Attorney General
· Gift may have a charitable purpose but not constitute a charitable trust => fee simple subject to condition subsequent
· Condemnation

· Process where a government entity may force a private landowner to sell her property at fair market value for a public purpose.

D. Fee Tail

· No longer exists because it severely restricted sale and development of land

· Ensures that estates stay within families and cannot be sold or lost by descendants

· If O conveys land in fee tail to A, land passes down A’s family tree.

· If the line dies out, land reverts back to O or O’s heirs in fee simple absolute

E. Life Estate

· Passing of property to a tenant for the remainder of his life 
· Always paired with a future interest
· Reversion in the grantor, OR
· Remainder in a successor grantee (remainderman)
· Life Estate Pur Autre Vie – when a life tenant conveys the property to another during their lifetime
· Often held in trust, with trustees managing the property for beneficiaries who receive the income from it for life
· Unless otherwise indicated, testator usually passes fee simple, not life estate
· Remainderman can prohibit life tenant from committing waste 

· Common Law: Any change to the identity of the land

· Modern: If the change increases value, it is not waste

II. Future Estates

A. Introduction

	Present Estate
	Future Interest in Grantor
	Future Interest in 2nd Grantee

	Fee Simple Absolute
	None
	None

	Fee Simple Subject to Condition Subsequent
	Right of Entry
	None

	Fee Simple Determinable
	Possibility of Reverter
	None

	Fee Simple Subject to Executory Limitation
	None
	Executory Interest

	Fee Tail
	Reversion
	And / or Remainder

	Life Estate
	Reversion
	And / or Remainder

	Leasehold
	Reversion
	And / or Remainder


B. Reversion v. Remainder

· Reversion

· If deed or will creating a lesser estate does not specify who will receive leftover interest in land
· Deed – remains with grantor

· Will – remains with successor in interest of the testator
· To A for life
· Remainder
· If the deed or will creating a lesser estate specifies some second grantee who is to receive the leftover future interest 
· To A for life, then to B and her heirs
· Vested v. Contingent
· Vested

· Held by ascertained person and will become possessory upon the natural termination of the preceding estate

· O to A for life, then to B and his heirs
· Contingent

· Held by unascertained person OR subject to a condition precedent other than natural termination of preceding estate

· O to A for life, then to B if B is alive.
· Later deed cannot remove remainder interest that was already given
C. Right of Entry and Possibility of Reverter

· Possibility of reverter and Right of Re-entry cannot be transferred by will or inter vivos conveyance
· Fee Simple Determinable

· Possibility of reverter

· Grantor becomes owner immediately after condition is broken

· Limited grant

· Use if you only plan to give land until it is no longer needed for a particular purpose

· Fee Simple Subject to a Condition Subsequent

· Right of re-entry

· Grantor becomes owner only after they act to re-take property

· Absolute grant with appended conditions

· Use if you intend to compel compliance with a condition

D. Executory Interest

· Cuts a present estate before its natural end

· Becomes possessory automatically after the condition is met

· Springing v. Shifting Executory Interest

· Springing

· Estate springs from grantor

· From O to A when she marries

· Shifting

· Shifts estate from initial grantee to an alternative

· From O to A, but if no longer used as library, then to B

E. Rule Against Perpetuities

· Promotes marketability and development of present estates and limits deadhand control of grantors over future interests
· Imposes maximum time limit on potential duration of every 
· Contingent remainder
· Vested remainder subject to open, AND
· Executory interests to which it applies
21 yrs after death of last relevant person alive at the time of creation (or in the case of corporations, it is just 21 years)
· Preceding interest becomes a fee simple absolute
· Interests subject to this rule:
· Contingent remainders
· Executory interests
· Options to purchase land not incident to a lease for years
· Powers of appointment

· Interests not subject to this rule:

· Present interests in possession

· Reversions

· Vested remainders 

· Possibilities of reverter

· Powers of termination

· Charitable trusts

· Resulting trusts

· Cy Pres Authority – court reforms future interests to bring them within the perpetuities period
· Wait and See Approach – contingent future interests remain valid throughout the perpetuities period
F. Rules of Construction v. Rules of Law

· Rules of Construction

· Flexible guidelines used by courts to interpret ambiguous deeds / wills

· Promote consistency and predictability in property law, but are not iron clad doctrines to be followed

· E.g. when forced to interpret language that could either be fee simple absolute or fee simple defeasible, courts favor the former

· Rules of Law

· Inflexible constraints on how grantors and grantees can convey and hold property
· Unless otherwise stated, courts use the technical definition of heirs as a rule of construction

III. Co-Ownership / Concurrent Estates

A. Introduction

· When an estate is owned by more than one person, they are cotenants

· Joint tenancy – Each cotenant has an equal share and a right to survivorship
· Tenancy in common – cotenants do not necessarily have equal shares and do not have a right to survivorship
· Tenancy by the entirety (married couples)
· Similar to joint tenancy except that there is no right to partition and conveyance by one spouse is not allowed
· Shields property from attachment / execution by creditor of one spouse.

· Traditional common law – assumes joint tenancy

· Modern common law – assumes tenancy in common

· When joint tenant conveys his share, recipient becomes a tenant in common

· Judicial partition – cotenants get their share 

B. Right to Shared Possession

· When physically present co-occupant refuses to permit entry, he prevails

· Possession of a tenant in common is presumed as possession of all tenants until possessor claims exclusive right or title
· There is no adverse holding or ouster unless it is communicated
· If possessor does not receive rent, he is not liable to non-possessing cotenants unless he adversely holds or ousters them
· If possessor seeks contribution for improvement / preservation expenditures, claim may be offset by non-possessors by reasonable rental value for the use of possessor that exceeds his share of ownership.

· Property taxes, mortgage loans, other debts that are liens on property

C. Joint Tenancy

· Generally, instruments are construed to create tenancy in common v. joint tenancy 
· 4 Unities Necessary and Requisite to Joint Tenancy
· Unity of Interest
· Unity of Title
· Unity of Time
· Unity of Possession
· You cannot receive any part of the estate of a person you murder
· Joint tenancy is severed and converted to tenancy in common

IV. Marital Property Rights

A. Tenancy by the Entirety

· Cannot be severed unilaterally – requires consent of both parties
B. Death

· Traditional Anglo-American law: A surviving spouse is entitled to a legal life estate in real estate owned by the deceased

· Dower – surviving wife’s estate

· Curtesy – surviving husband’s estate

· All but 4 states replaced dower and curtesy with elective / forced share specified by statute

· Surviving spouse is entitled to % of deceased spouse estate (1/2 or 1/3)

· If decedent’s will is less generous to the survivor that spouse has a right to disaffirm the will and take the mandated share

· Treats real and personal property alike

· No survivorship rights

· Problem: Since decedents leave behind a lot of non-probate assets (assets that pass directly to the spouse), it is possible that the forced share will give a survivor too much or too little property

· Uniform Probate Code (UPC)

· Augmented Estate – includes non-probate assets 

· Survivor is guaranteed a % of the augmented estate (increases based on the length of the marriage)

· For 15 year marriages, spouse takes 50%

· Prenuptial agreements allow spouses to contract out of forced share rules
C. Divorce (30 pages)
· Traditional Divorce Law:
· Partner who seeks divorce had to bring judicial action to establish “grounds” for divorce
· No Fault Divorce: (modern law)
· Eliminated the need to establish grounds for divorce such as adultery, bigamy, physical abuse, or desertion

· General findings of marital discord / irreconcilable differences are sufficient.

· Equitable Division of Property

· Replaced traditional “separate title system.”

· Assests w/ documented title goes back to owner

· Assests lacking title evidence (e.g. furniture), were divided into three groups

1) Things owned solely by husband

2) Things owned solely by wife

3) Things co-owned – divided b/w spouse.

· Alimony system used to force wealthier spouse to support poorer spouse, a “recipient’s” right to collect money.

· All property is divided classified as separate or marital

· Separate Property – acquired by the spouse prior to marriage and gifts specifically to her during the marriage

· Marital Property – everything else, including income earned during marriage.
· Most states – return to spouse of his/her own separate property. And split marital property 50-50 or based on court’s discretion after assessing factors (e.g. length of marriage, spouse contribution)

D. Community Property

2 Forms:
	Common Law Marital Property
	Community Property (Statutory)

	Originated from England
	Originated from France and Spain

	Starts from the premise of separate title (specific rights to husband & wife)
	Starts from the premise of economic partnership / unity (presumption of community property)

	Modified provisions to protect non-owner – e.g. alimony.  (moving toward equalizing h&w rights)
	Provisions for separate property, must meet specific requirements to keep property separate.

	Surviving spouse has right to inherit a share of the deceased spouse’s estate.
	Equitable or equal division upon a spouse’s death

	Upon divorce, each spouse has claim to equitable share of marital property. – redistribution of wealthier spouse’s property. 
	Equitable or equal division upon a spouse’s death

	Rights automatically invested upon marriage.
	

	All other states
	Only applicable in 9 states (CA too)


· Marital Property – During the Marriage

	Common Law Marital Property
	Community Property (Statutory)

	Separate Titles – individual spouse owns their own property, other spouse has no right
	Presumption of community property – everything earned during marriage belongs to couple, unless…

	
	Separate Property requirement – by Gift to a single spouse; by inheritance / bequest of single spouse; property owned before marriage.

	Tenancy by the Entirety (option) – non-severable, non-splitable.  Property owned by marriage, not spouses.  Both spouses have to join to transfer the property.
	NO tenancy by the Entirety, instead
Co-tenants.  Everything owned by the community, so either spouse can control it.



	
	Spouse has option to transmute separate property to community property.  eg. deposit $ in joint account


· Marital Property – After the Marriage upon Divorce

	Common Law Marital Property
	Community Property (Statutory)

	Equitable Division ( divisions tending toward sharing ½ of property acquired during marriage.  Other courts will examine who acquired what during marriage.
	Equal Division ( 50/50 split (CA, NW & LO only)
Equitable Division ( like CL 

	Tenancy by the Entirety ( becomes tenancy in common.  
	NO tenancy by Entirety, therefore may sell house etc 


· Martial Property – After the Marriage upon Death

	Common Law Marital Property
	Community Property (Statutory)

	Right of Survivorship
	Testamentary capacity – can devise his/her ½ of the community property to others

	Forced Share Statutes ( Allocate to surviving spouse ½ (if no children) or 1/3 (if children) of the property. Survivor may overturn will that fails to provide a statutory minimum share of the estate.
	If spouse dies intestate – children or surviving spouse gets ½ of property

	Dower (surviving wife’s estate) / Curtsey (surviving husband’s estate) ( Entitled to legal life estate.  No longer enforced.
	NO Dower / Curtsey


	Survivorship right via Tenancy by the Entirety ( surviving spouse gets 100$ of property
	½ interest as Tenancy in Common for community property in real estate.


· Relocation:  Characterization of property does not change. 
· Any couple that domiciled in a community property state is subject to that state’s regime w/respect to the property they acquired while domiciled there.
· Separate property acquired in CL states prior to moving to community property state remains separate property.
· In Re Marriage of Horn (CA - Community Property state)
· Issue: Whether H’s NFL severance pay was deferred compensation for past services or present compensation for loss of earnings, hence community property in his divorce?
· If it was deferred compensation for past services , then it is communal property since it was earned while NFL player was married
· If it was present compensation for loss of earnings, then it is separate property (coz not an income earned during marriage)
· Holding: Pay was deferred compensation for past services thus community property.
· Horn earned an absolute right to the compensation
· Objective characteristic of severance pay, earned / acquried during working years, is compensation for services previously rendered.
· Only if no absolute right to compensation (not earned), then its present compensation.
· Retirement Plans

· Community Property states – treated as community property because it represents income that was earned during marriage.
· Only portion of benefit attributable to pre-marital or post-martial work is separate property.
· Common Law states – depends on whether pension gets passed through the marriage.  If couple divorced, then wife gets nothing.
V. Property Rights of Unmarried Couples

· Traditionally treated as unrelated individuals regardless of the nature and character of cohabitation.
· Modern courts will enforce contractual rights made during the relationship and divide common property if a meretricious relationship is established.
· Marvin
· Issue: Whether based on their co-habitation status, P is entitled to ½ of the property acquired during the course of the relationship.
· Courts should enforce express K b/w nonmarital partners except to the extent that the K is explicity founded on the consideration of meretricious sexual services
· In the absence of an express K, courts should inquire into the conduct of parties to determine whether conduct themselves demonstrates an implied contract

· Agreement of partnership or joint venture

· Tacit understanding b/w parties

· Nonmarital partner may recover in quantum meruit for the reasonable value of services rendered

· Holding:  Trial judge’s summary judgment for D, leaving him all property accumulated during the r/s, reversed.
· Gormley Meretricious Relationship Doctrine 
· Stable marital-like relationship where both parties cohabit with knowledge that a lawful marriage between them does not exist
· Factors that establishes a meretricious r/s:
· Continuous cohabitation
· Duration of relationship
· Purpose of relationship
· Pooling of resources
· Service for join projects
· Intent of the parties 
· Courts must examine the meretricious r/s and the property accumulations and make an equitable disposition of the property.
· Property acquired during meretricious r/s will be treated like community property.
· WA, a community property state that upon divorce provides equitable (not equal) division of community property.  Thus, award separating parties different amount based on their contribution during the relationiship.
REAL PROPERTY TRANSACTIONS

I. Land Sales

A. Stages:

· Pre-Contract Stage

· Planning, research, negotiation
· Executory Contract (1 – 3 months)
· Offer is accepted; Deposit is made (2 - 10%)
· Lays out rights, obligations, and conditions of duty to perform
· Standard form broker’s listing agreement – pro-broker / anti-seller

· Attorney hired after contract is signed, can do little to reduce client’s risk and protect his expectations

· Seller must make preparations to move to another residence

· Buyer must prepare to move in, apply for a mortgage, do inspections, and perform a title search

· Closing (Settlement)

· Parties consummate exchange – buyer pays and seller conveys property by warranty deed

· Closing statement – reflects payment of the purchase price and shows the expenses of both parties

· Face to face meeting – closing officer (a title company employee, lender’s employee, or an attorney) conducts a meeting where parties sign papers

· Escrow closing meeting – seller, buyer, and lender separately submit documents and money to an escrow agent, who holds all items until the submissions are complete and all closing requirements are satisfied.

· Post Closing

· Deed & mortgage instruments recorded; original deed sent to buyer

· Title insurance policies are issued, following recordation of documents

· Potential problems: physical condition of the property and title

B. Contracts for Sale

· Adequately describe property, title search process, quality of title, documentation process, buyer’s right to inspect property, payment of price including provisions for buyer to obtain mortgage financing, time of performance of both parties’ obligations, and remedies for both parties

· If there are gaps, law implies terms to fill in

· Statute of Frauds Requirement

· Identify subject of agreement, show parties’ intent to contract and state essential contract terms with reasonable certainty

· Buyer, seller, property, and price

· What is essential depends on agreement: context and conduct of parties

· When terms are disputed, extrinsic evidence is admitted 
· Support reformation of a memo to correct a mistake

· Explain terms understood by parties but unintelligible to others.

· Cannot supply required terms

· Memo is controlling – extrinsic evidence cannot be employed to prove an agreement at odds with terms of memo

· Doctrine of Part Performance

· Courts protect buyers who substantially relied on an oral contract
· Buyer took possession, paid some or all of the price, improved or repaired the property
· Doctrine of Equitable Estoppel

· Allows court to protect the buyer where the actions of the seller allows or led buyer to change his position.
· Doctrine of Promissory Estoppel

· Doctrine of Equitable Conversion

· Vendee is considered an equitable owner of land

· View 1 (Majority of states): Risk of loss on vendee from moment of contracting, because he must be treated as owner - responsible for land condition, despite absence of right of occupancy or control

· View 2 (Massachusetts Rule): Seller bears risk until actual transfer of title, absent express agreement to the contrary

· View 3 (Uniform Vendor and Purchaser Risk Act): 

· When neither legal title nor possession of land has been transferred, seller cannot enforce contract and buyer can recover any portion of the price he paid

· When either legal title or possession of land has been transferred, seller can enforce contract and buyer cannot recover any portion of the price he paid.

· Obligation to maintain land follows right to actual possession 

· Equitable Title – real / beneficial ownership

· Legal Title – seller’s interest in getting paid the purchase price.

C. Property Quality

· Doctrine of Caveat Emptor

· Buyer bears risk of defects he discovers after closing

· Applies when there is a(n):

· Patent Defect (discoverable with reasonable inspection) AND

· Unimpeded opportunity to inspect the premises AND

· No fraud by sellers

· Assuming contract has no “as is” provision, does not apply if: 

· Defect is latent (not discoverable with reasonable inspection)

· Opportunity to inspect is impeded by sellers 

· There is fraudulent misrepresentation or concealment by sellers even if they allowed inspection
· Assuming contract has “as is” provision:
· Sellers have no duty to disclose latent defects, even if they are aware of them, but cannot actively misrepresent or actively conceal defects
· Buyer minimizes risk by:
· Making inspections OR
· Making seller give express representations and warranties
· Duty to Disclose

· If seller knows of latent defects that materially affect the value of property, seller has a duty to disclose to buyer
· Facts that prevent buyer’s enjoyment can be used to void bargain
· Seller has no duty to speak if parties are dealing at arm’s length
II. Land Titles and Recording Systems

· Common Law Priority

· Basic Common Law Rule: First in time = first in right

· Date of delivery controls

· Recording Process

· Recording Acts – provide public system for the retention and searching of instruments that affect title to land
· To qualify for recording, instrument must be acknowledged by notary publics or judges

· Unacknowledged deed is valid between parties but can’t be recorded

· Functions of Recording System

· Method for determining who owns land (confirm seller’s good title)
· Possible title defects: outstanding mortgages, tax liens, easements, future interests, co-tenancy shares, or no record title at all
· Establish relative priorities among successive transfers

· Title Search Process

· Discover the chain of title – from sovereign to present owner

· Look for adverse recorded transfers by present and all prior owners

· Adverse transfer may upset the apparent chain of title by showing that a prior owner conveyed the land 2x 

· Read carefully all recorded instruments found on steps 1 and 2

· Consult other records in addition to recorded instruments for adverse interests such as bankruptcy filings, tax liens, judgment liens, and mechanics’ liens

· Name indexes / Grantor-Grantee Indexes

· Alphabetical list of the names of parties to the instruments

· Tract Indexes

· Divides all lands into tracts and organizes instruments according to the tract they affect

· Types of Recording Acts

· Race Statute – first buyer to record his instrument wins
· Notice Statute – subsequent buyer who takes interest without notice of prior unrecorded interest wins
· Race-Notice Statute - subsequent buyer must record his interest first AND take interest without notice of prior unrecorded interest 
· Meaning of Notice

· Actual – buyer has actual knowledge of the prior interest 
· Constructive – buyer should have known of another’s prior interest if it conducted proper search of public records

· Inquiry – buyer knows facts that would suggest that someone has an unrecorded interest in the land

· Importance of Searching and Prompt Recording

· When contracting to buy land, search of the land records os essential prior to paying value
· As soon as the buyer acquires an interest in the land, he should record his instrument
· BFP of land

· Buys land for valuable consideration without notice of any suspicious circumstances which a prudent person on inquiry
· Not a BFP until he transfers value to seller
· Must prove his good faith – lacking if he knew or should have known of other people’s claim to the land
· Possession of land by anyone other than the grantor is sufficient to put parties on inquiry
III. Land Finance
A.  Types of Mortgage Loans

· Fixed interest rate mortgages

· Borrower expected to pay the same amount each month for 15-30 years

· Each payment was attributed in part to the principle and in part to the interest
· Adjustable Rate Mortgages (ARM)

· Starts with an initial below-market interest rate, but then gradually increases based on an index of interest rates on debt issued by the Fed.

· Usually, there is a limit to how much rates can go up or down and have a cap on changes during the life of the loan
· Negative Amortization Loans

· Where payment is less than the interest accrues, and the difference is added to the principal as what is owed to the lender

· Require either a “balloon” payment by the borrower at the end of the loan period, or refinancing of the indebtedness
· NOTE: Owners of real property may take out multiple mortgages on their property.  If foreclosure occurs, the first lender is paid back first, then the second, and so on.  That practice is called “marshaling.”
· Installment Land Sale Contracts – alternatives to mortgages

· Seller contracts to convey land to buyer after buyer pays off the purchase price in installments

· Mortgages vary from state to state, but generally, mortgages are very similar to land sale contracts

· CA treats both the same, and only has a “single form of action.”
· Loan application and terms

· Lenders will check borrower’s credit, earnings, and job security to decide whether borrower is an acceptable credit risk.

· Borrower MUST sign the standard form because it allows the debts to be bundled and resold.

B. Basic Structures of Loans Secured by Real Estate

· Two-party mortgages

· When a mortgage is executed, a “note” and a “security interest,” such as a mortgage or deed of trust, is delivered by borrower to lender.

· “Note” is an IOU

· Security interest ensures the borrower that the debt can be repaid, if not in cash by the borrower, then in the borrower’s collateral

· If the obligation in the note is not met (such as maintaining insurance, keeping the property in good repair, etc), lender/ mortgagee may foreclose on the security, which forces the security to be sold to satisfy the debt on the note

· Three-Party Deeds of Trust

· When lender agrees to provide credit to borrower, borrower conveys title of the property to a 3rd party who holds the title until the debt is paid

· If borrower defaults, trustee has the power of sale to foreclose the property to satisfy the debt.  Some states give the lender the same power.

C. Protections for Mortgagor’s Equity - Equity courts will prevent lenders from taking back mortgaged property if mortgagor is still willing and able to pay off the debt, albeit late.
· Title Theory – Mortgagee/Lender retains legal title, but Mortgagor/ Lendee has equity and possession
· Lien Theory – Mortgagee/Lendee has title to the land, while Mortgagor /Lender only has a lien on the property
D.  Foreclosure

· Process where mortgaged property is auctioned off, with the proceeds used to pay the debt
· If there is a surplus, it goes to the borrower
· If there is a shortage, mortgagee/lender may recover the balance through a deficiency judgment, unless there is a law that allows the mortgagor/lendee to buy back the property

· Some states allow borrowers to redeem mortgaged property, even after the foreclosure sale if they are able to come up with the price paid at the foreclosure sale to buy back the foreclosed property

· The person who bought the title at foreclosure has a weak title because the borrower can reclaim it.  The time period where the borrower can reclaim it varies by state and is defined by law

· Courts may invalidate a foreclosure sale if the auction price is so low that:

· It “shocks the conscience” of the Court and the Court implies fraud or imposition; or

· The price is “grossly inadequate” as compared with fair market value, though generally price inadequacy is insufficient to set aside foreclosure sale. 
E.  Stephens, Partain & Cunningham v. Hollis – trustee in a deed of trust purchase may purchase the property if it is foreclosed as long as the trustee acted in good faith during his service and had no more obligations when the sale began.
F.  Wansley v. First National Bank of Vicksburg – Standard for deciding whether a foreclosure sale should be set aside is commercial reasonableness.  Every aspect of the sale, including the method, advertising, time, place and terms, must be commercially reasonable.
LAND USE RIGHTS AND RESTRICTIONS

I. Types
A. Servitudes

· Easement

· The right to make a specified limited use of land possessed by someone else

· You cannot have an easement to your own land

· Rights granted by an easement are not exclusive unless otherwise specified

· Parties agree to the duration, and may be perpetual, for a term of years, or for the lifetime of the holder

· Are defeasible

· Classification and dichotomy (Ephrata)
· Appurtenant v. In gross

· Appurtenant easements

· imposed on servient estates and connected to dominant estates

· Transfers with the land

· In Gross

· No dominant tenement/estate

· Limited to personal use, and does not automatically transfer with land
· Affirmative v. Negative

· Affirmative easements convey privileges from one person to another in a particular manner or for a particular purpose

· Negative easements convey rights to demand the servient owner refrain from certain otherwise permissible uses of his own land

· Exclusive v Non-Exclusive

· NOTE:  When not clearly stated, court must use rules of construction to determine whether an easement is appurtenant or in gross

· Profit (profit à prendre)

· The right to remove something of value (like timber or fish)

· Often viewed as a subcategory of easements

· Covenant – restricts a person’s use of his land

B. License

· An interest of lesser importance than a servitude
· Not transferable and is revocable by the landowner
II. Express Creation and Scope

A. Generally

· Must conform to Statute of Frauds

· Embodies either an express grant (permission to use the land) or an express reservation (allows the grantor to continue use of the conveyed land)

B.  Analysis – Whether a profit is appurtenant or in gross in controlled mainly by: (Hagan and Leabo)
· by the nature of the right and the intention of the parties creating it

· and must be determined by the fair interpretation of the grant or reservation creating it

· aided if necessary by the situation of the property and surrounding circumstances
C.  Specific Applications
· Estate of Thomson – Majority rule is that easements created for the benefit of 3rd parties is not recognized, though the modern trend is changing
· Ephrata – The servient owner’s right to reasonably use the land includes the right to grant additional easements in the same land to other persons.  If the first easement is not exclusive, subsequent concurrent easements that are not unreasonably burdensome or inconsistent with the original easement are valid.
· MPM – relocating easements
· Majority rule (common law) – Consent of both parties required for relocating easements
· Minority rule (Restatement) – Unless expressly denied by the terms of an easement, the owner of the servient estate is entitled to make reasonable changes in the location or dimension of an easement, at the servient owner’s expense, to permit normal use or development of the servient estate, but only if the changes do not

· (a) significantly lessen the utility of the easement

· (b) increase the burdens on the owner of the easement in its use and employment; or

· (c)  frustrate the purpose for which the easement was created.
· Christensen – Restatement of Property (Servitudes) § 4.11 – Unless the terms of the servitude provide otherwise, an appurtenant easement or profit may not be used for the benefit of property other than the dominant estate 
III. Non-Express Creation and Scope
A.  Prescriptive Easements – Established by:

· Open, continued, hostile, adverse possession for statutory period

· Failed express creation – where intent was to create an easement but the language was drafted improperly
B.  Implied Easement

· By Necessity – when grantor conveys the inner part of his property to another that is surrounded by his, or his and others, property, so that the grantee can get access to it

· From Prior Use – Use that was present at the time when property was divided and conveyed may continue if:
· The use had been so long continued and so obvious as to show that it was meant to be permanent; and

· At the time of the severance, the easement was necessary for the proper and reasonable enjoyment of the dominant estate

· All implied easements require:
· Unity of ownership, then

· Severanace
C.  Generally

· Court generally do not recognize any implied easements claimed by US

· Purchase of tickets conveys only a license to be at event, not any interest in the property 
A. Termination

· Easement expires
· Both parties expressly consent to end the easement

· Easement owner becomes the owner of the land (Merger)

· Servient owner uses the land adversely to the dominant owner for a sufficient period (Prescription)

· Dominant owner abuses the easement (Forfeiture)

· Failed attempt to convert an easement appurtenant to an easement in gross

· Government exercises eminent domain power (Condemnation)

· Easements by Estoppels end if, due to changed circumstances, fairness no longer requires the easement to continue

· Easements by Necessity end once the necessity ends
IV. Covenants 
· Elements of a Real Covenant:

· Must appear that the grantor and grantee intended that covenant run with the land

· Covenant touches or concerns the land which it runs

· Privity of estate between the promise or party claiming the right to enforce it and the promisor or party who rests under the burdern of the covenant
· Covenants Running with the Land

· Historical Background

· Because of court’s refusal to recognize new types of negative easements, courts turned to the law of contracts for judicial recognition of rights respecting land use enforceable not only against the promisor landowner, but against his successors in title as well

· Subject to Recording Statues b/c its an interest in land

· Between original parties, covenants are ALWAYS binding, the issues we deal with here are about binding subsequent purchasers

· Policy reasons:

· bargains between neighbors serves to allocate resources efficiently by arranging land uses to minimize costs and externalities 

· mere contract right which is valid only between two contracting parties is not sufficient to assure subsequent purchasers and sellers that they will be protected in interest as well

· Affirmative or Negative Covenants

· Affirmative

· require owner of burdened estate to perform some act or to pay money

· ex: duty to maintain a wall, duty to pay a fee

· Negative (restrictive covenants)

· restrict or prohibit the uses that can be made of the burdened property

· ex: restricting property to single-family homes, prohibiting sale of alcohol

· Implied Equitable Easements (Fong) 

·  This is also known as the reciprocal negative easement.

· This is an exception to the general requirement that the covenant must be in writing that complies with the Statute of Frauds. 

· This interest arises when the owner of two or more related lots sells one lot with restrictions to benefit the retained lot, so the servitude becomes mutual.

· Real Covenants

· A real covenant is one which runs with the land (as opposed to a mere contract between two parties).  It is a promise to do (or not do) a certain thing.

· Real covenants distinguished from…

· A contract – contract only affects the parties, while covenant stays with the land and affects all subsequent landowners.

· Note that covenant only comes into play if land is transferred to a 3rd party – otherwise, contract remedies rule.

· An easement – an easement is an actual grant of an interest in the land, while a covenant is a promise respecting the use of the land.

· An equitable servitude – The difference is remedy; a servitude is enforced by injunction (e.g., in equity), while a covenant gets money damages.  Also, criteria for servitude are less stringent.

· Covenant runs with land if 4 things (Neoponsit – ( bought land with easement to pay dues to community council #(; touches & concerns land):
1. Parties Intend the result: parties intended it to run with land.

2. The subsequent guarantees of the original parties must be in privity of estate. Two types (either is sufficient):

i. Horizontal Privity: arises from original transfer. 

· For real covenants, states have 3 diff views of the need to establish horizontal privity – 

· For the benefit to run and the burden to run.

· Required for the burden to run, but not the benefit to run; and

· Is not required for the benefit to run or for the burden to run.

· Examples of the kind of relationships that  may establish horizontal privity are (Pg 638 casebook):

1. Conveyance of land (deed privity)
2. Leases
3. Co- ownership Inerests
4. Easements
5. A mere agreement
ii. Vertical Privity: between burdened successor & original promisor.



· By implied reciprocal negative easement, Q & C (and P & B) are in privity (the ‘electrical circuit’ is completed).

· Tulk: ( sold Leicester square garden with covenant to maintain & ( didn’t maintain garden #( (vertical privity). Tulk also introduced a new type of covenant – Equitable servitudes (everything same, except for equitable servitudes u do not need horizontal privity).  

3.  The covenant must touch & concern land- the covenant affects the quality or value of the land, e.g., the covenantor’s interest is less valuable, or covenantee’s interest is more valuable.  Determined objectively.  

(a) Note that rent is generally assumed to touch and concern.

(b) Examples:

(i) Promise restricting use of the land

(ii) Promise to pay rent, taxes, or insurance

(iii) Promise to repair, maintain, or improve land.

· Covenant actually runs with estate NOT land.

· Adverse possessor NOT bound by previous covenants.

· Can’t enforce racially discriminatory covenant (Shelley v. Kraemer: covenant not to sell to blacks #black buyer) – or other constitutional rights.

· If zoning law & covenant conflict, more restrictive prevails.

· Condominium covenants upheld unless unreasonable (Nahrstedt: no cats allowed #upheld). Unreasonable if:

· Burden substantially outweighs benefit OR

· Against public policy OR

· Arbitrary.

Reasonableness based on condo community NOT individual.

· Defenses to deed restrictions:

1. Doctrine of changed conditions (River Heights): This applies when the character of the neighborhood has changed since the covenant was made and the change makes covenant impractical, and benefits of the covenant cannot be substantially realized. (may award compensation). Exception: 

· If covenant’s purpose can be accomplished & still substantial benefit, then covenant stands (ex: ( wants to build shopping center, but residential covenant #().

2. Highest & best (most valued) use: Economics likes coz utility ↑↑. Exception:

· Covenant enforced unless unconscionable or oppressive ( ex: single holdout: ( wants to build hospital, but residential covenant #().

3. Laches: Can’t wait too long to claim right (resident watched laundromat built, then complained).

4. Merger: If same person possesses all the covenanted land, covenants fall away. 

5. RESTATEMENT POLICY - end the arrangements in responding to changes in circumstance that render the purpose of the covenant impossible; if it becomes impossible to use the servient property in the manner intended

6. Covenants may also be terminated by the expiration of the specific duration in covenant itself, the merger of the benefitted and burdened land, or a release by the benefitted party.
V. Nuisance Law

· Invasion of another’s use and enjoyment of his property

· Intentional and unreasonable, OR

· Unintentional but otherwise provides a cause of action for negligence, recklessness, or abnormally dangerous activities
· Private v. Public
· Private – only affects individuals

· Public – affects everyone

· Nuisance Per Se (at Law) v. Nuisance Per Accidens (in Fact)

· Nuisance at Law – always a nuisance regardless of the circumstances

· Nuisance in Fact – nuisance only based on the circumstances

· Lack of aesthetic virtue is not a ground for nuisance
· To be liable for 3rd party acts that create a nuisance, D must:

· Know the activity is being carried on his land and will involve an unreasonable risk of causing a nuisance 

· Consent to activity or fail to exercise reasonable care to prevent it

· There is no relief for people who come to a nuisance
· Subject to equitable concerns

VI. Zoning Regulations and Regulatory Limits

A. Zoning

· Regulates physical aspect and uses of land

· Always prospective – cant change anything that's already built 

· Zoning offers more predictability and stability than nuisance law.

· May not be the best way to utilize land but is not allowed to eliminate value
· Lawful unless clearly arbitrary and unreasonable. 

B. Takings

· When taking private property, government must give fair compensation. 

· Physical occupation

· Denial of all economically productive uses

· Regulation that frustrates rational expectations of land owners can amount to a taking even if it serves a public purpose
· When landowner is deprived of 100% of the economic value of his land for some public purpose, it is a compensable taking 
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